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Tlie headings and sub-headings under which the cases are arranged are printed 
in this table in capitals, the headings in black type, and the sub-headings in small 
capitals. The cross-references are printed in ordinary type. 


Labour, Contract to supply — 

Labourers. 

LACHES. 

Land Acquisition. 

Land Acquisition Act (VI of 1857). 

LAHB ACQUISITION ACT (X OF 
1870). 

Land belonging to Government. 

Land covered witli buildings, Suit for rent of — 

Land for building purposes. 

Land held by joint owners. 

LAND BECLAIMED FROM THE SEA 
Land, B.e-formation of — 

LAND REGISTRATION ACT (BEN- 
GAL ACT VII OF 1876). 

Ijand separated by change in course of river. 

Land submerged. 

Land taken for public purposes. 

Land taken in excess in execution of decree. 
Landholder. 

LAND REVENUE. 

Land Revenue Act (Bombay). 

land tenure in BOMBAY. 

LAND TENURE IN CALCUTTA. 
LAND TENURE IN KANARA. 

LAND "TENURE IN ORISSA. 

LAND TENURE IN SURAT. 
LANDLORD AND TENANT- 

1. CONTEACT OE TENANCY, LaW GOVEENINa— 

2. Constitution oe Relation — 

( a ) Gbneeally. 

(i) Acknowledgment oe Tenancy by Re- 
ceipt OE Rent, &c. 

Obligation oe Landloed to cite and 
MAINTAIN Tenant in possession. 


LANDLORD ANB T’SNA'NT—cotiflaned. 

4. OBIiaATIOH 01 Tenani to keep Holdino 

DISTINCT. 

5. Liability eob Rent. 

6. Rent in Kind. 

7. Tenancy eob immoeal puepose. 

8. Payment oe Rent — 

(«) Geneeally. 

(b) Non-payment. 

9. Natuee oe Tenancy. 

3 0. Holding oveb aetee Tenancy, 

11. Damage to Peemises let. 

12. Deductions peom Rent. 

13. Reeaibs. 

14. Tax. 

15. Alteeation oe CJonditions oe Tenancy — 

(n) POWEE TO ALTEE. 

(b) Division oe Tenuee and Distribution 
OE Rent. 

. (c) Change oe Cultivation oe Nature 

OE Land. 

(d) Digging Wells or Tanes. 

(e) Erection of Buildings. 

16. Teansebb by Landlord. 

17. Teanseeb by Tenant. 

18. Acoeetion to Tenure. 

19. Right to Crops. 

20. Peopbety in Trees planted on Land. 

21. Foeeeituee — 

(a) Breach op Conditions. 

(b) Denial of Title. 

22. Abandonment oe Relinquishment oe Ten- 

ure. 

23. Ejectment — 

(a) Generally. 

(b) Notice to quit. 

24. Buildings on Land, Right to remove-— 

25. Mibasidaes. 

Land-marks, Obliteration of — - 
LEASE- 
1. Construction, 
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UEAS^-^eoniinued. 

2. ZuE-i-PESHGi Lease. 

Leaseliold property. 

Leave to appeal granted witliout authority. 

Leave to appear and defend. 

Leave to defend suit without fees. 

Legacy. 

Legal necessity. 

Legal Practitioners Act. 

Legal Eeinenibrancer, Appearance by — 

Legislature, Power of — 

Legitimacy. 

Leprosy, Incurable- 
Lessee, Bight of — 

Lessee of Government. 

Lessor and lessee. 

Letter from Judge. 

Letter of advice. 

Letter of license. 

Letters between members of joint family and kurta 
of the family. 

LBTTEES OF ADMIHISTEATIOH. 
Letters of assignment. 

lettees patent, high couet. 

cl. 10. 

cl, 12. 

cl. 15. 

cl. 16. 

— — cl. 26. 

cl. 36. 

cl. 37. 

LBTTEBS PATENT, HIGH COUET, 
NOETH-WBSTEEN PEOVINCES. 

Ql. 10. 

el. 12. 

^ cl. 27, 

Lex fori. 

Liability for nuisance caused by works. • 

LIBEL. . 

License to practise as a pleader, Withdrawal of — 
License to sell liquor, 

LIEN. ' 

Light and air, Eight to— 

Light and air, Obstruction to — 

Lights, Obligation of vessels to carry — 
LIMITATION— : 

1. Law oe Limitation. 

2. Question of Limitation. 

3. Statutes, &o., of Limitation— 

{ a ) Geneeally. 


LIMITATION— 

( b ) Statute 21, Jao. I, c. 16. 

(c) OuDH, Eulbs foe — 

Benq-. Keo. Ill OF 1793, s. 14. 

( e ) Beno. Eeg. VII of 1799, s. 18. 

(/) Bom. Regt. I of 1800, s. 13. 

(V) Mad. Urn. II of 1802. 

( h ) Beno. Reg. II of 1805, 

( i ) Bom. Reg. V of 1827. 

(/) Act XXV OF 1857, s. 9. 

(k) Act IX OF 1859. 

(Z) Act XIV of 1859. 

( m ) Act IX of 1871. 

LIMITATION ACT, 1877. 

s. 1. 

s. 2. 

— s. 4. 

s. 5. 

s. 6. 

s. 7. 

s. 8. 

s. 10. 

s. 12. 

— s. 13. 

s. 14. 

s. 15. 

s. 17. 

s. 18. 

s. 19. 

1. Aoknowleegment of Debts, 

2. Acknowledgment of otheb 

Eights. 

— — s. 20. 

• s. 21. 

s. 22. 

— s. 23. 

s. 25. 

s. 26. 

s. 28. 

sch. II, art. 3. 

art. 7. 

art. 10. 

— art. 11. 

art. 12. 

^ art. 13. 

^ ' art. 14., 

art 15. 

art. 16. 

art. 17. 

art. 23. 

art. 24. ' 

art. 29. 

— ^ — ' artBO.''' 
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lilMITATIOH' ACT, ISS^-^contimed. 

^ ^ art* S4. 

— — art. 36. 

^ ^ — art. 87. 

^ art. 89... 

, ^ art. 40. 

- — ^ ^ art. 42. 

- — ^ — — — art. 45. 

— art, 46. 

art 47. 

art. 48. 

— — ^ art. 49. 

art. 51. 

art. 52, 

^ art, 53. 

^ — art. 56, 

art, 59. 

art. 60. 

■ — — — : — art. 61. 

art. 62. 

^ art. 63. 

^ art. 64. 

— art. 65. 

^ art 66. 

art 69. 

art. 72. 

^ art 73. 

— art 75, 

— art 81. 

art 82. 

art. 83. 

; art 84. 

art. 85, 

^ art 86, 

art 89, 

art 80. 

— ^ : art. 91. 

^ art. 92.- 

— — ^ ^ art 95, 

^ art 96. 

^ ^ art 97. 

— : art 98, 

- — ^ ^ ^ ^ art. 99. 

• art 102. 

arts. 103, 104. 

: L art 105. 

— ^ art. 106. 

— : art. 107. 

^ art. 109. 


LIMITATIOIT ACT, IBSl-^coniimed. 

art 110. 

; : art, 113. 

^ art 115, 

^ ^ art 116. 

arts. 118, 119. 

^ ' art. 120. 

* art. 121, 

— — art. 122. 

art. 123. 

: art 124. 

art 125. 

art. 126. 

art 127. 

art. 128. 

art 130. 

art. 131. 

art. 132. 

— art. 134. 

art. 135. 

art.' 136. 

art. 138. 

art. 139. 

art. 140, 

art 141. 

art. 142. 

art 143. 

art 144, 

1. Interest in Immoveable Psoperty. 

2. Adverse Possession. 

art 145. 

art 146. 

art. 147. 

art. 148, 

art. 149. 

art. 156. 

^ art. 164. 

art 105. 

'1 art 166. 

art. 167. 

art. 168. 

arts. 171, 171A, 171B. 

art 173. 

art 176, 

art 177, 

art 178. 

— art 179. 

1. Law Atplicable to Application tor Exs 

CDTION. 
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LIMITATIOH’ ACT, ISS7— continued. 

2. Peeiod eeom which Limitation ehnS'- 

(a) Continuous Peoceeoings. 

(b) Where theee has been an Appeal. 

( c ) WheEB THEK.E HAS BEEN A EeVIEW. 

(d) Wheel peevious Application has 

BEEN MADE. 

3. Natuee op Application — 

( a ) Geneeally, 

(5) lEREGULAE AND DeEECTIYB APPLICA- 
TIONS. 

4. Step in Aid op Execution— 

( a ) Geneeally. 

(i) Steieino Case ope File, Effect of— 

(c) Resistance to Leoal Proceedings. 

(d) Suits and othee Peoceedings by 

Deceee-holdee. 

(e) CONFIEMATION OF SaLE. 

(/) Miscellaneous acts of Deceee- 
holdee. 

6. Notice of Execution. 

6. Oedee foe Payment at Specified Date. 

7. Joint Deceee — 

( a ) Joint Dbceee-holdees. 

(5) Joint Judgment-debtoes. 

8. Meaning of “ Propee Couet.” 

— — art 180 , 


Liquidated damages. 

Liquidators, Power of — 

Liquor, Sale of — 

LIS PE3NDEHS. ■ 

Loan on security of land. 

LOCAL GOVEBINMEHT. 

Local inquiry, 

LOCAL INVESTIGATION, 
Lodging-house -keeper. 

Lodgings let to prostitute, Suit for rent of — 
LOBE’S DAY ACT. 

Lost grant. Presumption of — 

Y. 

Lottery Act. 

Lottery office. Charge of keeping — 

Lottery tickets. 

Lunacy. 

LDNATIC. 


MADRAS BOFNDARY ACT. , 

Madras Civil Courts Act. 

MADRAS DISTRICT MUNICIPALI- 
TIES ACT. 

MADRAS FOREST ACT. 

MADRAS LOCAL FUNDS ACT, 
MADRAS MUNICIPAL ACT. 

MADRAS POLICE ACT. 

MADRAS REGULATIONS. 

1802-XXV. 

1802 -XXIX. 

1802— XXXIV. 

1810— XI, s. 10. 

1816-XV. 

1822— V. 

s. 8. 

s. 18. 


1822— IX. 

s. 5. 

ss. 29, 35. 


MADRAS RENT RECOVERY ACT, 

s. 1. 

s. 2. 

^ s. 3. 

s. 4. 

s. 0. 

S. 7. 

. — : s. 9. 

s. 10. 

s. 11. 

s. 12. 

— ss. 15, 17. 

s. 17. 

s. 35. 

B. 39. 

s. 44, 

s. 50. 

s. 51. 

ss. 579 00, ' 

s. 09. 


MADRAS 

A 


REVENUE RECOVERY 
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IX 


MADEAS TOWBS IMPEOVEMENTS' | 

ACT — continued. I 

— — s. 38. 

ss. 68-62. 

— — ss. 61, 62. 

— — s. 62. 

ss. 64, 72. 

; — — - s. 85. 

^ — ss. 138, 139. 

— s. 154. 

s. 165. 

s. 168. . 

sell. B, el. 4. 

sch. C. 

“ Mafee birfc tenure. 

MAaiSTRATE* 

MAGISTRATE, JURISDICTIOlSr OE— 

1. Appeaeance op Jueisdiction on Peoceed- 

INGS. 

2. Geneeae Jpeisdiction. 

3. .Teanspee op Magistrate during Trial, 

4. Powers of Magistrates. 

5. Eeperence by other Magistrates. 

6. CoMAIITMBNT TO SESSIONS CoURT. 

V. Withdrawal op Cases. 

8. Re-trial op Cases. 

9. Review op Orders. 

10. Special Acts— 

Apt XIX OP 1838 (Coasting Vessels, 
Bombay). 

Act XXVI op 1850 (Towns Improve- 
ment, Bombay). 

Act XXXV OP 1850 (Perries, Bombay). 
Act XXII op 1855 (Ports and Port 
Dues). 

Act I OP 1858 (Compulsory Labour, 
Madras). 

Bengal Act III op 1863 (Transport op 
Native Labourers). 

Bombay Act IX op 1863 (Cotton Peauds). 
Bombay Act VIII op 1866 (Poisonous 
Drugs). 

Bombay Act V op 1879 (Land Revenue). 
Bombay Regulation XXI op 1827 (Opium). 
Cattle Trespass Act, 1857. 

Chowkidars. 

Illegal Conpinement. 

Madras Act III op 1865. 

Madras Regulation XI op 1816. 

Madras Regulation IV op 1821. 
Merchant Seamen's Act, 1859. 

Penal Code. 

Police Act, 1861. 

Post Oppice Acts, 1854, 1866. 

, Railway Act, 1854. 

Registration Acts. 

Salt Laws. 

Whipping. 

Witness. 

Mahomedan Ecclesiastical Law. 


Mahomedan family adopting Hindu customs. 
MAHOMED ANT LAW. 

MAHOMEDABT LAW— ACKHOWLEDG- 
MEHT. 

MAHOMED AH LAW— BILL OP EX- 
CHANGE. 

MAHOMED AN LAW— CONTRACT. 

MAHOMEDAN LAW— CUSTODY OP 
WIPE. 

MAHOMEDAN LAW— CUSTOM. 

MAHOMEDAN LAW-CUTCHI ME- 
MONS. 

MAHOMEDAN LAW— DEBTS. 
MAHOMEDAN LAW— DIVORCE. 
MAHOMEDAN LAW— DOWER. 
MAHOMEDAN LAW— ENDOWMENT. 
MAHOMEDAN LAW— GIPT— 

1. Law Applicable to— 

2. Construction. 

3. Validity. 

4. Revocation. 

MAHOMEDAN LAW— GUARDIAN. 
MAHOMEDAN LAW— INHERITANCE. 
MAHOMEDAN LAW— JOINT FAMILY. 
MAHOMEDAN LAW— KAZI. 
MAHOMEDAN LAW— MAINTENANCE. 
MAHOMEDAN LAW— MARRIAGE. 
MAHOMEDAN LAW— MUSJID. 
MAHOMEDAN LAW— PRE-EMPTION— 

1 . Right op Pre-emption — 

{a) Generally. 

(5) Co-sharers. 

(c) Pre-emption in Towns. 

(d) Mortgages 

(e) Waiver op Hight or Repusal to pur- 

chase. 

2. Pre-emption as to Portion op Property. 

3. Ceremonies, 

4. Miscellaneous Cases. 

M AHOMED AN LAW— PRESUMPTION 
OP DEATH. 

Maliomedan Law — slavery. 

MAHOMEDAN LAW— SOVEREIGNTY^ 

MAHOMEDAN LAW-USURPED PRO- 
PERTY. 

MAHOMEDAN LAW— USURY. 
MAHOMEDAN LAW— WIPE. 
MAHOMEDAN LAW— WILL. 
MAINPRIZB. 

Maintenance. 

MAINTENANCE, ORDER OP CRIMI- 
NAL COURT POR- 

Maintenance, Suit for — 

I MAJORITY ACT (IX OP 1876), 8. 3. 
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MAJORITY ACT {IX OF 1875)— 

nned. 

S. % 

^ s. 3. 

MAJORITY, AOE OP— 

MAIiABAB LAW — CUSTODY OP 
CHILD. 

MALABAR LAW-CITSTOM. 

MALABAR LAW— EHDOWMBITT. 
MALABAR LAW— GIFT. 

MALABAR LAW— INHERIT AHCE. 
MALABAR LAW— JOINT FAMILY. 
MALABAR LAW— MAINTENANCE. 
MALABAR LAW-MORTGAGE. 
MALICE. 

MALICIOUS BROSBCtTTION. 

Malikana. 

MAMIiATDAE, JURISDICTION OF- 

Mamlatdar, Order by — 

Mamlatdar’s Court. 

MAMDATBARS’ COURTS ACT, BOM- 
BAY, III OF 1876. 

Manager. 

MANAGER OF ATTACHED PROFER- 
TY. 

Manager of estate of lunatics. Security by — 

Manager of joint estate. 

Manager of joint Hindu family. 

Manager of two estates. Suit for balance of account 
by zemindar against — 

' Manager under Regulation V of. 1812, Order appoint- 
ing— 

MANDAMUS. 

Manorial dues. 

MAPILLAS, 

Maps. 

Market rate. 

MARRIAGE. 

MARRIAGE ACT (CHRISTIAN), Y OF 
1865. 

Marriage presents. Suit to recover — 

MARRIAGE SETTLEMENT. 

Married woman, Enticing away — 

Married woman. Liability of — 

MARRIED WOMAN’S PROPERTY 

■ . ; ACT, ss. 8 & 9. 

Masses, Bequest for performance of— 

Master, Liability of— 

Master, Lien of, for wages and disbursements, 

master and sbeyant. 

Maurasi tenure. 


MAXIMS. 

MEASUREMENT OF LANDS. 

Medical examination. 

MEDICAL OFFICER. 

Memorandum of appeal. Return of, for correction. 
Memorandum of Association, Material variance in— 
MERCHANT SEAMEN’S ACT' (I OF 
1859), s. 8S. 

merchant SHIPPING ACT (17 & 
18 YICT., e. 104). 

ss. 43, 66. 

s. 207. 

s. 243. 

MERCHANT SHIPPING ACT (IV OF 
1875). 

s. 3. 

s. 5. 

Merchants, Law of — 

MERGER. 

MESNE PROFITS— 

1. Right to, and Liability toe — ' 

2, Assessment in Execution and Suits eos 

Mesne Pboeits. 

3 Mode oe Assessment and Calculation. 
Military authorities, Jurisdiction of — 

Military Code. 

MILITARY COURTS OF REQUEST. 

Military officer. 

MINISTERIAL OFFICER. 

MINOR— 

1. Evidence op Minobity. 

2. Liability on Contracts. 

3. Liability pob Torts. 

4. Custody op Minors (Act IX op 1861, 

&o.). 

5. Representation op Minors in Suits. 

6. Cases under Minors Act, Bombay, XX 

OP 1864. 

Minority, Disability of— 

Mirasidars, Right of — 

Misappropriation of property. 

MISCARRIAGE. 

MISCELLANEOUS PROCEEDINGS. 
MISCHIEF. 

Misdirection. 

MISJOINDER. 

Misprision of treason. 

Misrepresentation. 

Mistake, Condition imi^osed by non-fulfilment of— 
Mistake, Money paid by, in excess in satisfaction of 
decree. 

Mistake, Suit brought under, or want of inquiry. 
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Mistake of fact. 

Mistake of fact. Agreement made under, effect of — 
MOFUSSIL COHBTS, POWER OF. 
Moliniit, I 

Molinnt, Personal estate of-^ 

Mokurrari istenirari. 

MOKUEBARI TENURE. 

MONEY HAD AND RECEIVED. 

Money illegally levied as tax. Suit to recover — 

Money obtained by collusion and fraud. Suit to 
recover — 

MONEY PAID. 

MONEY PAID UNDER PROCESS OF 
DECREE. 

Money payable by instalments. 

Money payable on demand. 

Money, Suit for specific sum of— 

Money- decree. 

Money- value. 

MOOKTEAR. 

MOOKTEARNAMAH. 

MORTGAGE— 

1. Form of MoETaAOES. 

2. CONSTEITCTION. 

3. Possession under Moetg-aoe, 

4. Power of Sale. 

5. Sale of MoETeAOED Property — 

( a ) Riohts of Mortg-aoees. 

( h ) Money-decrees on Mortg-aoes. 

(4 Purchasers, 

6. Marshalling-. 

7. Tacking. 

8. Redemption— 

(«) Eight of Redemption. 

( b ) Redemption of Portion of Pro- 

perty. 

( c ) Redemption otherwise than on Ex- 

piry OF Term. 

( d ) Mode of Redemption and Liability 

to Foreclosure. 

9. Foreclosure — 

(a) Right of Foebolosure, 

(4 Demand and Notice of Foreclo- 
sure. 

10. Accounts. 

Mortgage-bond creating charge on immoveable pro- 
perty. 

' Mortgage-debt. 

Mortgaged property. 

Mortgagee. 

Mortgagor and mortgagee. 

Mortmain, Statutes of— 

Mother. 

Motions, Taking further evidence on— ' 


Moulmein, Judge of — 

Moveable property. 

Mowra flowers, Possession of, for distillation. 
MULTIFARIOUSNESS. 

Municipal Boards, Control over — 

MUNICIPAL COMMISSIONERS. 

Municipal Committee. 

Municipal Corporation. 

Municipal Courts, Jurisdiction of — 

MUNICIPAL DEBENTURES, 
MUNICIPAL NOTICE. 

MUNICIPAL TAX. 

MUNSIF. 

MURDER. 

Mutarafa. 

Mutiny Act. 

Mutual dealings. 

Mutwalli, Removal of — 

Mutwalli, Suit to remove — 

MUTUAL BENEFIT SOCIETY. 

Nadi hharati. 

Naib. 

NARVA TENURE. 

Native Christians. 

Native State or Prince in alliance. 

Navigable river, 

NAWAB NAZIM OF BENGAL DEBTS 
ACT. 

NAWAB OF CARNATIC’S ACT. 
NAWAB OF SURAT. 

NAZIR. 

Necessity for alienation. 

NEGLIGENCE. 

NEGOTIABLE INSTRUMENTS, SUM- 
MARY PROCEDURE ON— 

Negotiable Instruments Act, 

Nephew. 

New trial. 

Next of kin. Creditor of — 

Next of kin. Liability of share of, for barred debt. 
Next of kin. Purchaser from — 

Non-acceptance. 

Non-appearance, Effect of — 

Non-delivery. 

Non-joinder. . 

Non-payment of rent. 

NORTH-WEST PROVINCES LAND RE- 
VENUE ACT. 

s. 43. 

^s.113 
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"Nortli-West Provinces Municipal Improvements Act. 


Offence committed during judicial proceeding. 


HOETH-WESTE'BIQ’ PROVIJ^CBS AHD 
OUDH MITNICIFAEITIBS ACT (XV 
OP 1873). 

^ ^ s. 28. 

s. 43. 

■ ^ — (XV of 1883), s. 69. 

HOBTH-WEST PEOVIHCES EElsfT 
ACTS. 

— s. 1. 

— s. 2. 

s. a 

S.7. 

— s. 14. 

s. 93. 

s, 94. 

s. 128. 

s. 171. 

s. 208. 

Note of judgment to explain decree. 

Notes of evidence. 

Notice. 

Notifications (Government). 

Novation. 

Now on lier passage,” Meaning of — 
HUISANCE-- 

1. Miscellaneous Cases. 

2. Undee Criminal Procedure Codes. 

3. Public Nuisance under Penal Code. 

Nuncnpative will. 

OATH. 

OATHS ACT (IV OP 1872). 

(XOP 1873). 

Objection taken for first time on appeal. 

Objections. 

Objections to report of Commissioners for taking ac- 
counts, Memo, of — 

OESCE3NE PITBLICATIONT. 
OBSTEirCTIHa NAVIGATION. 
Obstructing public way. 

Obstructing road. 

Obstruction, Removal of — 

Obstruction to flow of water. 

Occupancy* 

Occupant. 

Oecuxners and owners, Fine imposed on — 

Offence against public justice. 

OPPBNCE COMMITTED BEPOEE PE- 
NAD CODE CAME INTO OPERA- 
TION. 


Offence committed in contempt of Court. 

OFPBjKTCB COMMITTED ON THE 

HIGH SEAS. 

OPEENCB COMMITTED HNDEB 
THREAT. 

OFFENCE RELATING TO DOCU- 

MENTS. 

Offence, Specification of — 

Offer made without prejudice. 

Office, Suit to establish right to — 

Officer acting in two capacities. 

Officer appointed to conduct appeal. 

Officer of Court having personal interest in suit on 
behalf of infants. 

Officer of Government. 

Officer of Sea-Customs, Liability of, for act done 
without jurisdiction, 

OPPICBE, LIABILITY OP- 

Official Assignee. 

Official letters. 

OPPICIAL TRUSTEE. 

Official Trustees Act. 

Omission to consider effect of documentary evidence. 
Omission to decide issue. 

■ Omission to examine witness. 

Omission to give information of offence. 

ONUS PEOBANDI- 

1. Account. 

2. Account Boors, Entries in— 

3. Agent. 

4. Arbitration. 

5. Attachment in Execution. 

6. Boundary. 

7. Claim to Attached Property, 

8. Contract, 

9. Contribution. 

10. Custom. 

31. Damages. 

12. Debtor and Creditor. 

13. Declaration op Title. 

14. Decrees and Deeds, JSuits to set aside — 

15. Documents relating to Loans, Execu- 

tion OE, AND Consideration rob, and 
Cases op Money Lent. 

16. Easements. 

17. Ejectment. 

18. Enhancement op Rent. 

19. Genealogical Descent. 

20. Hindu Law— 

( a ) Adoption. 

( b ) Alienation, 

(c) Maintenance. 

( d ) Stridhan. 

21. Husband and Wipe. 

22. Intervenors. 

23. Landlord and Tenant. 
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OHITS PBOBAHBI- coniinued. 

24. Legitimacy. 

25. Limitation and Adteese Possession, ‘ 
,26. .Mesne Proeits. 

27. Minority. 

28. Mortgage. 

29. Notice. 

30. Partition. 

.31. Possession and Prooe or Title. 

, 32. Pre-emption. 

33. Recognisance to keep Peace. 

34. Relinquishment op Portion op Claim. 

35. Resumption and Assessment. 

36. Sale op Goods. 

37. Sale por -Arrears op Revenue. 

38. Sale por Arrears op Rent. 

39. Sale in Execution op Decree. 

40. Service op Summons. 

41. Trust, Revocation op— 

42. Valuation op Suit. 

43..,, Witness. 

44. Wrongpul Conversion. 

45. Miscellaneous Cases. 

Opinions of Judges, Memoranda of — 

OPIUM, lIiIiEGAL POSSESSION OP- 
OPIUM, ILUEGAE SALE OP- 
OPIUM ACT (I OP 1878), 

Oral evidence. 

Order allowing commission to Administrator Gen- 
eral. 

Order as to mesne profits and costs of execution. 
Order fixing amount of court fee chargeable on 
plaint. 

Order in conformity with agreement of parties. 

Order in execution of decree. 

Order “ made on appeal/^ 

Order of Criminal Court obtained on a misstatement 
of facts. 

Order of executive nature. 

Order of Magistrate dismissing ministerial officer. 
Order of Magistrate in respect of nnisance. 

Order of Magistrate in respect of possession. 

Order refusing attachment in execution of decree. 


Order refusing to admit special appeal. 

Order rejecting application for execution of decree 
on ground of limitation. 

Order rejecting application for registration. 

Order rejecting application to be declared an in- 
solvent. 

Order rejecting ai)plication to set aside ex f arte 
decree. 

Order remanding case' for re-trial. 

Order substituting one judgment-debtor for an- 
other. 

Order and disposition. 

Orders. 

Orders in execution of decree of Privy Council, 
Original Side of High Court, Criminal. 

Original Side of High Court, Powers of Judge sit- 
ting on — 

Original Side of High Court, Eight to plead in— 
Oiidli Civil Courts Act. 

OUDH ESTATES ACT, I OP 1869. 

s. 2. 

s. 8. 

s. 10. 

s. 13. 

s. 22. 

OUDH SUB-SETTLEMENT ACT (XXVI 
OP 1866). 

OUDH TALOOKDARS’ KELIEP ACT 
(XXIV OP 1870). 

• — - s. 3. 

s. 10. 

s. 25. 

Owners and occupiers. Erne imposed on— 

Ownership, Intention as to joint — or several — 
OWNERSHIP, PRESUMPTION OP— 
Ownership, Transfer of — 

Ownership in the soil. 



CORRIGENDA, 


Coil. 2979. — Line 9 from top, for “ Ind. Jlir., O. S.’’ read “1 Iiid. Jlir., O. 

Col. 2989. — Case 96, reference to case, for W, R., Act X’’ read ** 2 W. R., Act 
Col. 3019. — Case 236, reference to ease, for ‘^32 Agra” read “^3 Agra ” 

Col. 3041,— toe 834, reference to case, for *‘'487” read “847 ” 

Col. 3228.— Under section 23, for “ Art. 144— Interest in immoveable property ” read “ Arl 
145” 

C6L. m4,.~ After heading “ OATHS ACT ” for “ IV of 1872 ” read “ VI of 1872.'^ 

Col. 4124 — From the last line, omit the reference “ I. L. R.^ 2 AIL, 876 ” 




A DIGEST 


OF 


THE HIGH COURT REPORTS, 
1862-1886, 


AND OP 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1836-1886. 

0 


L 

I.ABOUR, COHTEACT TO SUPPLY— 

See Act XIII or 1859. 

|]X. L. X ^00 

LABOURERS. 

See Act XIII op 1859. 

[2 B. L. R., A. Or., 32 
I. L. a., 1 Mad., 280 
I, L. R., 7 Bom., 379 
14 W. E., Cr., 29 
18 tv. R., Cr., 53 
8 W. B., Cr., 69 
I. L. R., 8 Mad., 379 

- — Protector of— 

See Bengal Act VI op 1865. 

[3 B. L. B., A. Or., 39 

Wages of— 

See Bbng-al Act VI op 1865. 

[3 B. L. E„ A. Or., 39 

LACHES. 

See Acquiescence . I. L. R., I AIL, 82 
[2 Mad., 114, 270 
22 W. R., 267 

See Limitation Act, 1877, aet. 113. 

[I. L. R., 2 Calc., 323 

Bee Peivy Council, Peactice op — Re- 
HEAEING , . 2 E. L. R., P. O., 10 

See Sale in Execution op Deceee— 

PUECHASEES, BiQ-HTS OP— GeNEEALLY. 

[11 Bom., 193 
See Summons . 15 B. L. R., Ap., 12 

See Supeeintendence op High Couet — 
Chaetee Act, s. 15— Civil Cases, 

[22 W. B., 522 
5 Bom., A. C., 63 
18 W. R., 87 
2aL.B.,545 


L ACHES — continued. 

1, Doctrine of laclies, ApplL 

cation of. — Suits for which period of limitation is 
provided, — The equitable doctrine of laches and 
acquiescence does not apply to suits for which a 
period of limitation is provided by the Limitation 
Act. Bam Bau v, Baja Bau . 2 Mad., 114 

Taeuce Chundee Bhuttacharjee V, Huiio 
SuNEUE Sanlyal . . 22 W. R., 267 

2, Stiits for which 

period of limitation is provided. — Mere laches, or 
indirect acquiescence short of the period prescribed 
by the Statute of Limitations, is no bar to the 
enforcement of a right absolute vested in the plain- 
tiff at the time of suit. SemUe, — The doctrine of 
acquiescence or laches will apply only to cases, if 
such there are, in which they can be regarded as 
a positive extinguishment of right. When they go 
merely to the remedy, the Courts have no power 
arbitrarily to substitute an extinguishing prescrip- 
tion different to that determined by the Legislature. 
Peddamuthulaty V. Timma Pebby 

[2 Mad., 270 

3 , Mortgagor. — Limit- 

ation Act, 1859, s. 1, cl. 15. — JSstoppel. — The laches 
of a mortgagor in taking no steps for many years to 
enforce his aUeged rights may afford ^ evidence 
against the existence of those rights, but cannot 
estop him from asserting them, if they do exist, at 
any time within the period of sixty years allowed by 
section 1, clause 15, Act XIV of 1859. On account 
of the plaintiff’s laches tlie Judicial Committee dis- 
allowed mesne profits prior to the date of the insti- 
tution of the suit, which had been allowed by the 
High Court. Jugg-uenath Sahoo v. Shah Maho- 
med HosaEiN 

[14 B. L. R., 386 ; L. R., 2 1. A., 49 
23 W. R., 99 

4. — Reversioners suing 

within period of limit aiiau hut after delay in 
knowing their rights. — Wlien reversioners bring 
their suit within the period of limitation allowed by 

5 B 
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LACHBB.—Doetrine of laches. Application 

of — continued, 

law, delay in asserting tlieir rights is not by itself 
sufficient to justify a finding that they have assented 
to the invasion of the right which necessitates their 
applying for relief. DijlpeEP Sinoh u. Seee- 
KISHOON Pawday . . . . 4 Kf, W., 83 

5 ^ . — — — Delay in suing , — 

Suit not barred by limitation , — A suit in which 
Xfiaintiffi claimed to have a dfain closed on the ground 
that it passed through his land, having been dismiss- 
ed because the delay in bringing it amounted to 
consent , — Held that the Courts of this country have 
no power to refuse relief on the ground of mere de- 
lay, where the plaintiff establishes a right not affiected 
by limitation. Eamphul Sahoo v. Miseee Lael 
^ [24 W. E., 97 

Delay in execution 

of decree,— Interest^ Bight to , — As long as a decree- 
holder does not incur the loss of right by limitation, 
he cannot be deprived of the interest which his de- 
cree gave him, on the ground of Ms dilatoriness in 
taking out execution. Modhoo Soodxtn Roy Chow- 
PHEY V, Bhikaeee Roy Chowphby 

[5 W, B,, Mis., 11 


7. 


Delay in execution 


of decree, — Debt barred by limitation, — Admission 
of debtor , — The decision of the Full Bench, Bissessur 
MuUicTc v. Dhiraj Mahatah Chand Bahadoor, B, L, 
E,i Sup, Vol, 967 : 10 W, B., F, B., 8, that a decree 
once barred is always barred, for the reason that no 
proceedings in execution can be valid if instituted 
after three years from the date of the last proceeding, 
was held to apply in a case where the admissions of a 
■judgmoiit-debtor were pleaded in condonation of the 
decree-holder’s laches in executing his decree. Bhoo- 
PUTTY Ball Tbwaeee Soochee Seekhite Moo- 
keeo ee . . . . .12 W. B., 255 

Delay in 


suing . — Where a plaiiitift* sued to recover certain 
property as wuqf, on the ground that the mutwali 
and his ancestor (a former mutwali) had miscon- 
ducted themselves by selling to some of the defend- 
ants the property which was the subject of the 
endowment, and where it appeared that the plain- 
tiff lay hy for nearly twelve years from the time 
when the vendees purchased and were put into pos- 
session, it was held that he was not entitled to the 
assistance of the Court. Bhueepok Chpndea Sa- 
hoo V, GoiiAM Shpepep . . 10 W. B., 458 


9 . 


Bight of person 


guilty of laches against subsequent purchaser with- 
out notice, — A, bought land from B, in 1848, entered 
into possession, and in 1852 went abroad. In 1853 0. 
bought the same laiid from B. without notice of A,^s 
purchase, the land being then registered in B.^s name. 
Meld, in a suit brought in 1859, A. could not eject 
C., having forfeited his right by his own laches. 
OHXDAMBAEA l^AYINAF U. AHHAPA NAYKEAF 

[1 Mad., 62 

But4'?ee Tieabhaeea Pillai v. Haei Rama Pil- 
Mi . . . • ’ * 3 Mad., 38 


LACHEB.—Boctrine of laches, Application 

of — continued. 


10 . 


Contract Act, 


1872, ss, 13, 20. — Bill of exchange. — Mistahe.- 
Void agreement,— On the 3rd March 1881 W. drew 
a bill in English at Cawnpore in favour of -F- on a 
Calcutta firm and gave it to F.’s agent, who did not 
understand English. FIs agent kept the hill till tiie 
10th March 1881 without ascertaining its nature. 
On that date the Calcutta firm on which the hill wis 
drawn became insolvent. F. subseipently sued N. loi 
tlie money lie had paid for the bill, on the ground fhat 
his agent had asked N. for a hill drawn on himselt 
and not one drawn on the Calcutta firm. W, asserted 
in defence to the suit that F.^s agent had not sisked 
for a hill drawn on himself, but merely for a MU on 
Calcutta. Meld that, assuming that the ^ sale of the 
hill was void hy reason of both parties being under a 
mistake as to the bill, yet F. could not recover tlie 
amount of tbe bill froin N. because his agent had 
been guilty of gross negligence in taking the hill and 
keeping it so long without ascertaining its nature and 
applying for redress. 


11 . 


Mortgagee not 


talcing possession after ustfructuary mortgage. An 
usufructuary mortgage of lands was executed^ in 
1846, but the mortgagee did not enter into possession. 
In 1852 his representative, the plaintiff, commenced 
a suit to obtain possession, hut allowed it to drop. In 
1854 he commenced the present suit for the same ob- 
iect. Meld that laches could not he imputed to the 
plaintiff from the date of presenting the plaint in 
1852 and that the produce from that date should he 
accordingly awarded him. Laeshmi Maeayana ^ 
Ramapa CiiAKKiEA . . . *1 Mad., 70 


12 . 


Mortgage, Suit 


for redemption of. — Neglect in applying in time fo) 
execution of decree for possession.— Fresh suit for 
redemption . — The plain tilf in this siiit^ claimed pos- 
session of certain property by redemption of a usu 
fructiiary mortgage of it which he had given the de 
fendants. The plaintiff had previously sued the de- 
fendants for possession of the property hy redenip 
tion of the mortgage and had obtained a decree for 
possession of it, hut had not applied for execution ot 
such decree within the time allowed by law*. Meld 
that the plaintiff, having obtained in the former suit 
a decree for possession of the property, and having 
hy Ms own neglect lost his right to execution of such 
decree, could not he permitted to revert to the posi- 
tion which he held before the institution of that suit, 
and to bring a fresh suit for possession. Golam Mos- 
sein V. Alla BuJchee Beehee, 3 N. W., 62, followed. 
Aeetjeh SmaH S heo Peasad « 

[I. B. B., 4 All., 481 

j|_g — - - Application to 

amend decree.— Delay .— a decree-holder came 
in, after the lapse of some three, and a half years, and 
when one of the Judges who made the order ceased 
to be a Judge of the Court, to ask for an amendment 
of tbe decree by allowing her the costs of all the re- 
mands that took place in the case, that, after 

such a delay, the Court could not make such an order. 
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IiACHES. — ^Doctrine of laelies, Application 

of — continued. 

or even say whether the decree -holder was entitled to 
these costs. OoDAY Taea Chowdeain v, Jonab 
Ali Chowdey . . . .17 “W. R., S58 

14. Omission to ap- 

peal from order, — Acg^uiescenoe^ Presumption of , — 
Where the Assistant Commissioner in execution in 
1857 acted without jurisdiction in giving interest 
wdien the decree did not award it, and the claim for 
interest was disallowed by the Deputy Commissioner 
in execution in 1865, and the Deputy Commissioner’s 
order was reversed in appeal by the Judicial Commis- 
sioner, on the ground that the Assistant Commis- 
sioner’s order was a judicial one from which no ap- 
peal had been preferred, — Seld^ by the High Court, 
that it was too late now to inte|fere with an order 
passed so long ago as 1857, as the judgment-debtor, 
by neglecting to appeal, must be presumed to have 
acquiesced in that order. Ham Keean Deo r, 
Fuhima Bibee . . . .7 W. B., 37 

15 , Defence sho^o- 

ing great delay on part of defendant. — Suit for ar- 
rears of rent. — Plaintiffs (putnidars) sued the defend- 
ants (dur-putnidars) for arrears of rent. The de- 
fendants alleged that a part of the land had been 
taken by the Government, twenty-four years previ- 
ously, for the purposes of railway, and they claimed 
an abatement on that ground. J3.eld that the Limita- 
tion Act does not in terms prevent a defendant from 
setting up such a defence ; l3ut that the great delay in 
this case, combined with other circumstances, disen- 
titled the defendants to any relief in a Court of 
Equity. Ram Naeain Chuokeebetty r. Pooliit 
Behaei Ball Sikgh . . . 2 O. L. R.j 5 

IG, — Ignorance of 

Ameen’s proceedings in demarcating land. — Delay, 
— In execution of a decree for possession of land, an 
Ameen having been deputed to demarcate the land, 
the defendant pleaded, nearly a year after the demar- 
cation, that he had been entirely ignorant of the 
Ameen’s proceedings. Seld that an opportunity 
should be given to the defendant of substantiating 
his plea I but that if plaintiff could prove that defend- 
ant had even indirect notice of what vras transpir- 
ing, the lower Court should refuse to go into the 
question after so long a delay. Collectoe oe Mon- 
GHYE V. Bhobany Peeshad . 25 W. R., 183 

17. loss of Govern- 

ment promissory notes. — Suit on agreement to obtain 
duplicate, or restore value. — Plaintiff’s relative bor- 
rowed money from defendant on the security of a 
Government promissory note which was stolen from 
defendant in 1865, and defendant advertised the loss. 
In 1865 an ikrar was executed between the parties, 
whereby defendant was bound to take steps, assisted 
by plaintiff, to procure a duplicate. The note was 
endorsed, not in defendant’s, but in plaintiff’s name, 
and no steps wdiatever were taken by plaintiff until 
1869, when the note turned up in the Currency 
Office. Defendant being nnahlo therefore to perform 
his part of the contract, — Held that any neglect that 
had taken place in obtaining a duplicate was entirely 


IiACHES.— B oetriiie of ladies, Application. 

of — continued, 

owing to the plaintiff’s laches and that he was not 
entitled to recover on the ikrar. Kaminee Dbbia v. 
Radha Sham KoojiTDOo . . IS W. R,, 58 

18, Omission to re- 

gister certificate of sale. — Right to second certificate 
for purposes of registration. — Qucere, — ^Whether 
the Subordinate Judge should have issued a new 
certificate of sale after the original one had been 
rejected by the Court as being unregistered in ordei* 
that the plaintiff might register it, the plaintiff 
having already lost, by his own laches, the right to 
register the original certificate. Labbhai Lakhim- 
das V, Kamalubik Huseh Khah 0 12 Bom., 247 

29, Presurnp tio% 

against persons ivho do not enforce their rights , — 
Unexplained delay, — Disturbance of long possession. 
— Dispute as to chur lands, — The presumption that 
usually arises against those who slumber on their 
rights is the stronger when applied to rights, the 
subject-matter of which (as in the case of churs) is 
in a constant state of change, and the proof of whicli 
is rendered more than usually difficult by lapse of 
time. In this case plaintiff sought to oust from 
possession persons who had enjoyed the property in 
question from 1835 to the present time ; and as ho 
was responsible for nearly twenty years of that 
delay, the Privy Council required to be satisfied by 
clear proof of the grounds which he alleged for dis- 
turbing a possession of such long continuance, and 
were of opinion that plaintiff had failed to prove his 
case, inasmuch as he had not proved the lands which 
had re-formed (if lands had re-formed in the bed of the 
river) to have been the same as those which belonged 
to his predecessors and had been diluviated, nor had 
he proved his title upon the ground of the loctis in 
quo being an accretion to any lands of which he was 
possessed. Sham Chand Bysack v. Kishen Peo- 
SAUD SUEMA 

[18 W. R., 4: 14 Moore’s I. A., 595 

BAHD ACQUISITION. 

See Statutes, Consteuotion oe — 

[12 Bom., 250 

IiANB ACQUISITION ACT (VI of 1857). 

See Cases unbee Aebiteation-— Aebi- 
teation undee special Acts ahb Re- 
gulations — Act VI OP 1857. 

See Damages— Me ASUEE and Assess- 
ment OP Damages — Tosts. 

[6 Bom., A, C., 110 

See Damages— Suits poe Damages— 
Beeach op Conteaot . 8 W. R., 327 

See Cases unbee Land Acquisition 
Act (X OP 1870). 

See Limitation Act, 1877, s. 19 (1859, 
s. 4 ) — Acknowledgment in eespeot 
OP oxHEB Rights « ■ H R,, I 
5 B % 
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LAWD ACQUISITION AC^^cojiiinued, 

(X of 1870 ). — Sigh Court.— -Poioers 

of superintendence. — The Courts established under Act 
X of 1870 are Courts subject to the appellate jurisdic- 
tion of the High Court, and not the less so because 
an appeal lies to the High Court from their decisions 
in certain cases only. The High Court consequently 
has tlie power of superintendence over those Courts 
under section 15 of 24 and 25 Victoria, Cap. 104. 
l3Sr THE MATTER OP THE PETITION OP AeDOOL AlI 

[15 B. L. B., 197 
S. C, Abbool Ali u. Verner. Verner v. 
Abbool Ali . , .23 W, B., 73, 239 

— s. 15. 

See Special Appeal— Orders subject 
TO Appeal . I, L. E., 9 Cale,, 838 

Reference hy Collector to 

District Court, — Land claimed ly Collector on 
helialf of Government or Ilunicipality, — The scope 
and object of the Land Acquisition Act (X of 1870) 
is to provide a speedy method for deciding the 
amount of the compensation payable by the Col- 
lector, when such amount is disputed, and the person 
or persons to whom it is payable. Section 15 of the ' 
Land Acquisition Act contemplates a reference when 
the question of the title to the land arises between the 
claimants who appear in response to the notice issued 
under section 9, and who set up conflicting claims 
one against another as to the land required, which 
the District Judge as between such persons can de- 
termine. The Collector has no iiower to make a re- 
ference to the District Judge under section 15 in cases 
in which he claims the land in question on behalf of 
Government or the Municipality, and denies the title 
of other claimants, and the District Judge has no 
jurisdiction to entertain or determine such reference. 
Imdab Ali Khan 'd. Collector op Faeazhabab 
[I. L. B., 7 All., 817 

SS. 1@ & T7.—Act VI of 1857, s. S.— 

Acquisition of land ly Government. — Might of way. 
— When land is taken hy the Government under Act 
VI of 1857, the land is absolutely vested in the Gov- 
ernment under section 8, free from any right of 
way previously enjoyed by the public over such land. 
In the matter op the petition op Fenwick 

[6 B. L. E., Ap., 47 : 14 W. E., Cr., 72 

— Yi Qjf iSo7, s, 8. — 

Might of ivay, — A right of way cannot by the pro- 
visions of Act VI of 1867 continue to exist over land 
acquired by a railway company under that Act with 
the aid of Government. If, however, the railway 
Company hy their representations and conduct lay 
themselves under legal obligation to prowde a way, 
such obligation may be enforced. Collector op 
THE 24-Perg-unnahs V. Kobin Ohunber Ghose 

[3W.E.,27 

— S. 19. — Assessor . — Qualified asses- 

sor. — The Municipality of Poona wishing 
to take up the applicants land, the Collector of 
j^oona determined the amount of Compensation, and 
tendered it to the applicant, who declined to accept 


LAND ACQUISITION ACT (X of 1870), 
S. 19 — continued. 

it. The Collector thereupon referred the matter to 
the District Judge. Two assessors were appointed 
to aid him, one by tbe applicant and aiiotlier by the 
Collector. The nominee of the Collector was the 
manilatdar of Poona, a rate-payer and ex-officio 
member of the Municipality, who, whilst a ineniber 
of the managing committee, had unsuccessfully ne- 
gotiated wdth the applicant for the purchase of the 
ground. The District Judge made an award uphold- 
ing the Collector’s valuation. Held tliat the award 
was bad and must be set aside, as the Collector’s no- 
minee had, under the circumstances, a real bifis, and 
was not a cjualifled assessor within the meaning of 
section 19 of the Land Acquisition Act, X of 1870. 
Kashinath Khaegivala V. Collector op Poona 
[I. L. E., 8 Bom,, 553 

1. 24. — Valuation of land.— An- 

nual rental. — Marlcet value. — In assessing the market 
value of house property, situated in the town of 
Bulsar, acquired for public purposes under Act X of 
1870, the Court awarded a caj)ital sum which, at the 
rate of six per cent, per annum, would yield interest 
equal to the ascertained annual rental of the pre- 
mises after deducting tlie amount necessarily ex- 
pended for annual repairs. Carey Banu Miya. 
Carey v. Kalu Miya . • .10 Bom., 34 

2. Compensation. — Determin- 

ation of value . — Occupied and unoccupied land . — 
In determining the compensation to he allowed for 
land taken for public purposes, the Court distinguish- 
ed between the occupied and the unoccupied land. 
In the case of the former the income yielded was 
taken into account with a view to consider the 
number of years’ purchase to be allowed for the 
land, and, in estimating tbe value of tbe godowiis 
yielding rent, a deduction was made for the chance 
of some of them being unoccupied for part of tbe 
year, as w^ell as for periodical repairs and municipal 
taxes. In tbe case of unoccupied land, it was held 
that the thing to be looked at was not tbe cost of 
what had been done to preserve the land or tbe 
money spent on improvements, but tbe market value 
at tbe time, with an allowance for the manner in 
which the land was taken from the claimant. COL- 
LECTOR OE Hooghly V. Eaj Keisto Mookeejee 

[22 W. B., 234 

3. Mrhiciple on %o7hich com- 

pensation is given. — Marlcet value of property , — 
Where Government takes property from private 
persons under statutory powers, it is only right that 
those persons should obtain such a measure of com- 
pensation as is warranted by the current price of 
similar property in the neighbourhood, without any 
special reference to the uses to which it may be 
applied at the time when it is taken by tbe Govern- 
ment, or to tbe price which its owners may previously 
have given for it. In accordance with this principle, 
the question for enquiry is, What is the market value 
of the property, not according to its present disposi- 
tion, but laid out in tbe most lucrative way in which 
the owners could dispose of it ? In the matter oe 
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LAIfl)' ACQUISITION* ACT (X of 1870), 

S, 24 — CO ntinued. 

THE Land Acquisition Act (X ou 1870). Pbem- 

CHAND BUBBAL V. COLLECTOB OB CALCUTTA 

[I. Is. R., 2 Calc., 103 

4. ; — — I*rmci^le on wJiiclk> compen- 

sation is given, — Land subject to moJcurrari lease 
in favour of Government. — ^Wheii in a Land Acquisi- 
tion case it was shown that the land to be acquired 
was subject to a mokurrari lease in favour of the 
Governmentj and the Court in estimating the compen- 
sation had deducted 6 per cent, from the rent on 
account of collection charges, — Held that such deduc- 
tion w’as excessive, and that, having regard to the 
fact that the amount was il85-4, and was collected 
only once in a year, 4 annas was all that should have 
been deducted. Secbetaey of State bob India v. 
Sham Bahadoob . I. L. R., 10 Calc., 769 

- - s. Appeal. — Difference of 

opinion between Judge and assessors. — ^‘Amount of 
compensation ^^ — The “ amount of compensation in 
section 24, Act X of 1870, must be taken to mean 
the whole amount of the award, and not the amount 
of the different items to be taken into consideration 
separately under that section therefore, where the 
Judge diifered wholly from one assessor, and differed 
from the other assessor in the amounts awarded for 
the different items, but agreed with him in the total 
amount awarded, — ITeZti, there was not such a differ- 
ence of opinion between the Judge and both asses- 
sors as to give a right of appeal from the Judge's 
decision under section 35. Anandakbishna Bose 
V. Vebneb . 13 B. L. B., 300 : 22 W. B., 305 

2. Appeal. — Appeal from de- 

cision of Judge and assessors.— Collection charges, 
Amount of, to he deducted in eases of moJcurrari 
lease. — In a case under the Land Acquisition Act, if 
there be a difference of opinion between the Judge 
and the assessors, or any of them, upon a question 
of law or practice or usage having the force of law, 
but ultimately they agree upon the amount of com- 
pensation, section 28 must he taken to ai>ply, and no 
appeal vdll lie against the decision of the Court with 
reference to the point upon which the Court and the 
assessors differed. If, however, in addition to differ- 
ing upon any question of law, Ac., they ultimately 
differ also as to the amount of compensation to he 
awarded, section 28 does not apply, but under section 
35, coupled with section 30, in such a case an appeal 
will lie, and in such appeal all questions decided by 
the lower Court, whether the opinion of the asses- 
sors coincided with that of the Judge or not upon 
these questions, are open to the parties in the Apj)el- 
late Court. Seceetaby ob State bob India v. 
Sham Bahadoob . . I. L. B., 10 Calc., 769 

3. Appeal, — Difference of 

opinion between Judge and assessors. — Compensa- 
tion. — Under section 30, Act X of 1870, an appeal lies 
from the decision of the Judge where he differs 
from the assessors, whether the assessors agree 
with one another or not. In the matteb ob the 
Land Acquisition Act (X ob 1870). Heysham v. 
Bholanath Mullick. Bholanath Mullick V. 

, Heysham . ii B. L. B., 230 : 17 W. B., 221 


BAND ACQUISITION ACT (X of 1870), 

S. 35 — continued. 

4 , Appeal .' — “ District 

Judge, — Officer specially appointed under Act X 
of 1870. — Costs.— A jl appeal from the decision of a 
judicial ofheer appointed to exercise the functions of 
a Judge under Act X of 1870 within the town of 
Calcutta, lies to the High Court sitting to hear 
appeals from decisions by the Court in its original 
civil jurisdiction. The words District Judge " in 
section 35, Act X of 1870, include the High Court 
in its appellate jurisdiction, and there is nothing in 
the definition of those words given in Act 1 of 1868, 
section 2, clause 12, opposed to this meaning. No 
appeal lies on a question of costs in a case under Act 
X of 1870. In this case the costs of the appeal were 
allowed by the High Court on scale 2. Bamasoon- 
DEBEE DoSSEE V. VeENEB . 13 B. Ii. B., 189 

[22 W. B., 136 


s. 39. 

See Res Judicata — Adjudications. 

[I. L. E., 7 Calc., 403 
See Special Appeal —Obdebs subject 
TO Appeal . I. L. B., 9 Calc., 83S 

1. Appeal". — Apportionment of 

compensation. — Judeial officer appointed as Judge 
in town of Madras.— r Appeal . — No appeal lies to the 
High Court from a decision ai)portioiiing compensa- 
tion by a judicial officer appointed to perform the 
functions of a Judge within the town of Madras, 
under Act X of 1870, the Land Aequisition Act. 
Aboonaohella Geamant: v. Velliappa Gbamany 

[8 Mad.5i03 


2. — Compensation, Apportion- 

meni of. — Right of sznt . — A decree which apportions 
compensation made under section 39 of the Land 
Acquisition Act (X of 1870), by a Court to whom 
such matter has been referred under section 38 of the 
same jAct is final, and cannot be questioned other- 
wise than by the appeal permitted under section 39. 
Nilmonee Singh Deo v. Eambundhoo Roy 

[I. L. B., 4 Gale,, 757 : 3 C. D. B., 211 

3. Act VI of 1857, s. 14.— 

Apportionment of compensatmi . — The compensa- 
tion should he divided by the parties in the ratio of 
their respective interests in the land. The zemindar 
of ghatwali lauds is entitled to a share, in retaining, 
under Regulation XXIX of 1814, an interest in such 
lands. Bhageebuth Moodeb v. Jabub Jummah 
Khan . . .• . . 18 W. B., 91 


4. - — Apportionment of compen- 

sation. — Claim and title to . — When land is taken 
for public purposes, the party primd facie entitled to 
compensation is the proprietor. Any party claiming 
it against him by virtue of aright created by Mm, 
must prove his title to it. Issue Ghundeb Baneb- 
JEB.^^ SUTTYO Dyal Banebjbe . 12 W, B.j 270 

5. — Compensation, Apportion- 

ment of. — Party in possession. — Land taJeen for 

When a railway company takes land for 
public purposes, the party in possession at the time is 
primd facie entitled to the money paid for it, until 
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liAWD ACQUISITION ACT (X of 1870), 

S. 89 — continued. 

some one else establishes a prior claim. Chttitdee 
Chuen Chatteejee Bidoo Budden Baneejeb 

[10 W. K., 48 

0 ^ — Compensationy Apportion- 

ment of. — Land talcen for raiUimy. — Where lands 
are taken compulsorily, the principle upon which the 
amount of compensation is divisible amongst the ze- 
mindar and the holders of several subordinate tenures 
is by ascertaining the value of the interest of each 
holder of a tenure, and to give him a sum equivalent 
to the x:)iirchase- money of such interest. Goedon, 
Stuaet, & Co., V. Mohatab Chtjndee 

[Marsh,, 490 : 2 Hay, 565 

7 ^ Compensatioiiy Apportion- 

ment of— Land taken for raihvay. — Deduction from 
rent hy tenant. — When land is taken for railway 
purposes and compensation is made which is divided 
between the zemindar and those holding under him, 
any deduction of rent claimed ‘from the zemindar 
must be reckoned with reference, not to the gross 
amount of compensation, but to the j)ro];)ortion which 
passed into his hands. Dheeaj Mahtae Chafd w. 
Chitteo Coomaeee Bibee . 16 W. B., 201 

3 , — — Compensationy Apportio7i- 

ment ofy for land. — Oimer under grant hy 

zemindar retaining reversionary interest. — It was 
held that, assuming that xDossession of certain plots 
of land had been granted by the zemindars to persons 
to build thereon, and to hold so long as the buildings 
subsisted, the zemindars being only entitled to a 
reversionary interest in the land contingent on the 
owner of the buildings allowing them to fall into 
ruin, the owner of the buildings would be entitled to 
the bulk of any compensation awarded under the 
Xn’ovisions of Act X of 1870 in resx)cct of the sites. 
Gue Paeshab V. Umeao SiuaH . 7 N, W., 218 

9 ^ Compensationy Apportion- 

ment of. — A putnidar is entitled to compensation 
on account of lands in his xmtni taken for public 
purposes, although there was no agreement to that 
effect. Joy Kishek* Mookeejee v. Reazoonissa 
Beebee 4 W. R., 40 

- — Compensationy Apportion- 
ment of. — Keld that the principle laid down in the 
case published at page 328 of the Sudder Decisions 
for 1860 {vide foot-note) to regulate compensation 
for land taken for public xmrposes, is not ajpplicable 
to the division of compensation in every case. It 
nroiild not xmovide for the case of several putnis 
where the land is taken from the holder of the lost 
tenure, and where the grantors of the several inter- 
mediate tenures have received a sum of money as a 
bonus for the grant. Mahatab Chanb Bahabooe 
B ssraAL Coal Company , 10 W. B., 301 

11 . — Compensationy Apportion- 

ment of. — Compensation for land taken for puhlic 
purposes. — Distribution of compensation , — Where 
land hold in putni is taken by Government for pub- 
lic purposes, the proper mode of settling the rights of 
the parties interested is to give the putnidar an 


LAND ACQUISITION ACT (X of 1870), 

S. 39 — continued, 

abatement of his rent in proportion to the quantity 
of land which has been taken from him, and to com- 
pensate the zemindar for the loss of rent which he 
sustains. Accordingly the comx)ensation awarded was 
held to have been very fairly distributed where the 
zemindar received a little more than sixteen years’ 
purchase of the rent abated, and the putnidar received 
the remainder. When the compensation-money was 
in dex^osit with the Collector without sx^ecification 
of shares, the x^utnidar’s cause of action against tlie 
zemindar was hold to have arisen when tlio former 
sought to obtain his share and was prevented by the 
latter’s not joitiiiig him or enabling him to get it. 
Raye Kissoey Dossee v . Nilcant Dey 

[20 "W, B., 370 

22. Apportionment of com- 

pensation-money. — Zemindar. — Dutnidar. — Dur-put- 
nidar, — Construction of document . — Where a x^otni 
and a dnr-putni has been given of land, which is after- 
wards acquired by the Government for x^iblic pur- 
poses, under the pi’ovisions of the Land Acquisition 
Act, the zemindar is, generally -speaking, entitled to 
as much of the compensation-money as the putnidar 
is. As a rule, ryots having a right of occupaney in 
such land, and the holders of the permanent interest 
next above the occux^ancy ryots are the persons en- 
titled to the larger x^ortion of the coinx)ensation- 
monoy. The x)rinciples on wdiicli compensation-money 
should he apportioned among the different holders 
discussed and explained. Construction of dnr-putni 
lease. Godadhae Bass v . Dhfnput SiNa 

[I. L. R., 7 Calc., 585 : 9 C. L. R., 227 

23. — Act VI of 1857. — Com- 

pensation for land taken . — A x^rtioii of the area of 
two villages having been taken under Act VI of 
1857, and compensation deposited in the Collectorate, 
the clur-putnidar sued for the same, contending that 
the zemindar was entitled to twenty times the rental 
payable by the dur-putnidar, less expenses of col- 
lection. The zemindar claimed twenty times the 
Xn-ofits he derived from the x^Etnidar, less revenue 
X)aid to Government. Held that, as the xffaintiff*’s 
calculation secured to the zemindar a more favour- 
able result than that for which the latter himself 
contended, it was sufficient to decree the suit without 
determining the proper principle on which compensa- 
tion should he allowed. BENdAL Coal Company v . 
Mahtab Chfnd Bahabooe , 12 "W*. E., 340 

24. Distribution of compensa- 

tion allotoed. — Mirasidar. — Allotoanae for expenses 
of cultivation . — ^Xo general rule can be laid down as 
to the tenure and rights of x^ersons called Ulkudi 
Snkhavasis” or Payakaris,” hut, where land is 
taken under the Land Acquisition Act, they are 
clearly entitled to a prox)ortion of the compensation 
granted. In ascertaining the proportionate interest 
of the mirasidar and ulkndi tenant, allo^vance must 
be made for the mirasidar’ s reversionary right; and 
when the rights of the parties are calculated on the 
basis of the value of the produce, allowance must be 
made for the expenses of cultivation. Appasami 
Mfbali V , Rangappa Nattan 

[I. L. B., 4 Mad., 367 
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LAK’D ACQUISITION ACT (X of 1870), 

S, 39 — contimed. 

15, Accretion to parent ten- 

ure. — Beng. Meg. XI of 1825, s. 4, el. l.—Mate of 
rent. — Apportionment of compensation aioarded . — 
The words “ increase of rent to which he may he justly 
liable contained in clause 1, section 4, Regulation 
XI of 1825, were not intended to lay down an inflexi- 
ble rule applicable to all cases, and in the absence of 
any special circumstance the rate of rent to be assess- 
ed upon an accretion should be in proportion to that 
paid for the parent tenure. Where, therefore, such 
accreted land is taken up under the Land Acqui- 
sition Act, the compensation awarded should be 
divided by giving the landlord the value of the rent 
payable in resxDect thereof, with 15 per cent, for 
compulsory sale, and the balance to the tenure-holder. 
Golam Ali v. Kali Krishna Tliakur, I. L. M., 7 
Calc., 479, commented on. Chooeamoni Dey v. 
Howeah Mills Cosipaky 

[I. L. E., 11 Calc., 696 

16, — Compensation, Award of. 

— Frontage and hach sites. — Marties. — Lessees of 
such land, Might of, to he joined in suit by the oimer. 
— The claimant, Ivashinatli, owned certain land, 
measuring 179,436 square feet, situated in the city 
of Rooiia. This land was originally devoted to agri- 
cultural xiurposes, and contained, also, a number of 
fruit trees and some buildings, and was in the form 
of a square enclosed and surrounded by houses on all 
sides, excGx:)t towards the south, on which side it 
opened upon a large unoccupied area of garden land, 
also, belonging to the claimant. - The second and 
third claimants were the lessees of Kashinath. The 
said land was taken up by the Collector of Poona 
on behalf of the municipality of that city for the 
purposes of erecting a central market. The claim- 
ant, having declined to receive R12,880 offered to 
him as compensation, the Collector referred the 
matter to the District Judge, who, after deducting 
21,532 square feet from the measurement of the 
whole land for roads, divided the rest, on the princi- 
Xfle of frontage and back sites, in the proportion of 
one to three, appraising it at the average rate of 
eighteen sales enumerated in certain sale deeds at 
ten annas j)er square foot, and some at less than one 
anna. His award for the land was R30,674 for the 
land alone, E2,5l7 for the materials of buildings, 
R400 for trees, and E700 for severance. The sum 
total was made subject to R3,000 awarded to the 
second and third claimants for their unexpired leases. 
On appeal by the Collector to the High Court, — 
Held that neither the principle of frontage apx)lied 
by the District Judge nor the proportion of one to 
three for frontage and back sites was applicable to 
the claimant's land, which was surrounded on all 
sides by buildings, which shut it out from communi- 
cation with the town, except by opening a passage of 
ten feet wide. As there was no evidence to show 
that there was any particular demand for land for 
building s];)eculation, one and a half annas x)er square 
foot was to be regarded as the adequate value of 
such a large area as 179,436 square feet, subject to 
the lessees’ compensation for their interest. The 
claimant was not entitled to the award of R700 on 


UAND ACQUISITION ACT (X of 1870), 
s. 39 — continued. 

account of severance. The decree was accordingly 
varied by awarding S19, 739-2 as comx^ensation for 
the proi)erty, to which 15 per cent, was to he added, 
as provided by section 42 of the Land Acquisition Act, 
X of 1870. Held, also, that the claim of the claim- 
ants Xos. 2 and 3 was not triable in tliis suit. It 
was one exclusively between the co-respondents, and 
properly fell under section 39 of the Act. In so far 
as it was not objected to its being tried in appeal, 
they could bo awarded reasonable damages, and 
Rl,200 was anixfle compensation to them. Collec- 
TOB OE Poona v. Kashinath Khasgiwala 

[I. L. E., 10 Bom., 585 

3 ^ 7 ^ axid s. 40. — Proceedings 

under. — Finality. — In pu’oceedings under the Land 
Acquisition Act (X of 1870), sections 38 and 39, the 
persons entitled to take land compulsorily deal only 
with those who arc in possession of it, or who are 
ostensibly its owners. It may happen that the real 
owner, being an infant, or a person otherwise under 
disability, does not appear, and is not dealt with in 
the flrst instance , There is, therefore, a proviso in 
section 40 to the effect that nothing contained in 
that or the pn’ecedmg sections shall affect the lia- 
bility of any person who may receive the whole, or 
any part, of any compensation awarded under the 
Act to pay the same to the person lawfully entitled 
thereto.” This applies only to persons whose rights 
have not been dealt with in adjudications in X)ursii- 
ance of sections 38, 39, and 40 ; and does not permit a 
person wdiose claim has been disposed of in tlie man- 
ner pointed out in the Act, to have that claim re- 
oi)ciied, and again heard, in another suit. XlLMONi 
SiKG-H Deo Bahahtir v. Ram Bandhtt Rai 

[1. L. B-., 7 Calc., 388 : 10 C. L. E., 393 
Hi. E., 8 I. A., 90 
Contra, Dwaeea Sinoh v. Solano 

[22 W. R., 38 

13. , — — Settlement of 

amount of compensation. — Apportionment of compen- 
sation, Notice of proceedings for.— Might of suit to 
recover share of compensation. — The apportionment 
of the compensation under section 39 of Act X of 1870 
is intended to he a proceeding distinct from that of 
settling the amount of compensation under the previ- 
ous i)rovisions of the Act, and any dispute as to the ap- 
portionment is only decided as between those persons 
who are actually before the Court. A separate notice 
therefore of the aj^portionmeiit proceedings is requisite 
to hind any person by those proceedings, and where 
such a notice has not been served, any party interested, 
altbougb served with notice of tbe proceedings for 
settling tlie amount of the compensation, cannot he 
considered a party to the proceedings for apportioning 
it, and is not barred, by tbe decision in the latter 
proceedings, from bringing a suit under the proviso 
to section 40, to recover a share of the money so 
apportioned. Hhemhtjan Bibi v. Padma Lochijn 
Doss. . • . . I. L. K., 12 Cale., 33 

10 ^ — Power to a%card compen- 

sation. — Judge and assessors sitting together. — 
^here is nothing in Act X of 1870 which gives the 
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LAND ACQUISITION ACT (X of 1870), 
s. 39 and s. ^tO—^conUnued. 

Judge and assessors sitting together power to deter- 
mine the right to compensation or the title to the 
land for which compensation is to he assessed. 
Where, therefore, the Collector tendered compensa- 
tion in respect of land, some of which was above, 
and some below, high-water marh, and made an offer 
for each separately, — Eeld that the Judge and asses- 
sors had no power to award the whole sum tendered 
by the Collector as compensation for the land above 
higli-water mark; hut they should have determined 
what was a proper compensation for each description 
of land. In the mattee of the petition of 
Aedool Am . . . 15 B. Ij. K., 197 

S. C. Abeool Ali n. Veener, Vernee Ab- 
DOOL Ali . . . 23 W. R., 73, 239 

20, Award of compensation . — 

Question of title . — Where, in a suit for the recovery 
of the money awarded hy Government for some land 
acquired for public purposes, the Judge, instead of 
deciding as between the parties in possession the 
money value of their respective rights, determined 
as between the persons in possession and others whose 
claims had remained dormant until the acquisition 
of the land the relative strength of their titles, — 
Eeld that the order of the Judge was ultra vires, 
his duty under the Land Acquisition Act being to 
determine the money value of ascertained interests, 
and not to try questions of title. Goite Ram Chun- 
dee V . SoNATUN Doss . . 25 "W, B., 320 

21, — — — Apportionment of eompen- 

sation. — Question of title. — Under section 39 of the 
Land Acquisition Act, it is the duty of the Judge in 
apportioning the compensation-money w^hich he is 
directed to apportion to decide the question of title 
between all persons claiming a share of the money. 
Semhle , — No decision under the Land Acquisition 
Act should be treated as res judicata with re- 
spect to the title to the other parts of the property 
belonging to persons who may come before the Judge 
under section 39. Nobodeep Chundee Chowdhby 
V , Boopbndeo Labb Roy 

[I. li. R., 7 Calc., 403 : 9 C. L. R., 117 

22, Judge appointed under s, 

S.-^JpQiver of Judge to give costs.— A Judge appoint- 
ed under section 3 of Act X of 1870, to perform the 
functions of a Judge under the said Act generally 
wdthin the local limits of the ordinary original juris- 
diction of the High Court, has no power to award 
costs in respect of proceedings under section 39, Part 
IV of the Act. Raman JEM Naidoo v. Rungiah 
Naidoo 8 Mad., 192 

s. 55 (Act VI of 1857, s. 32). 

See Aebiteation—Aebiteation under 
Speciab Acts and Regulations— Act 
VI OF 1857. 

s. 58. — Award of compensation . — 

^Effect on aivard of suit to recover compensation from 
person to ivhom it has been awarded.— Au award 
under the Land Acquisition Act cannot he affected W 
a suit to recover from the i)ai'ty to whom compensl^ 


LAND ACQUISITION AC^ (X of 1870), 
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tion has been awarded and to liave plaintiff’s title 
declared to the land concerned. Kaminee Debia v. 
Pbotap Chunder Sandyal . 25 W. R., 103 

LAND BELONGING TO GOVERN- 
MENT. 

See Bombay Act I of 1865, ss. 35, 48. 

[I. L. B., 1 Bom., 352 

LAND COVERED WITH BUILDINGS, 
SUIT FOR BENT OF— 

See Cases under Enhancement of RenT' 
— Liability to Enhancement— Lands 
OCCUPIED BY Buildings, &c. 

See Cases under Rent, Suit foe — 

LAND FOR BUILDING FURPOSES., 

See Cases under Enhancement of Rent 
—Liability to Enhancement- Lands 
OCCUPIED BY Buildings, &c. 

LAND HELD BY JOINT OWNBB.S. 

See Mischief . I. L. B., 3 Gale., 573 

See Possession, Oeder of Criminal 
Court as to— Cases whigh Magis- 
trate CAN decide as to POSSESSION. 

[I. L. R., 3 Gale., 573 
17 W. B., Cr., 9, 33 
25 W. R., Or., 16 
I. L. B., 5 All, 607 

LAND RECLAIMED FROM THE SEA. 

— Dock, ConstPiiction of.— The plain- 

tiff demised to the defendants for a term of 999 
years certain lands, a portion of which. A., was liable 
to an annual rent of R500 per acre. For the other 
portion, B., which was described in the lease as “ being 
at times covered by the sea,” a nominal rent of Ri 
per acre per annum was reserved. The lease con- 
tained a power to the lessees ‘‘ to reclaim from the 
sea” the whole or any portion of B., and provided 
that upon such reclamation the lessees should pay 
for any portion of B. which they might ‘‘reclaim 
from the sea” an enhanced rent at the rate of R500 
per acre per annum. The lessees also had power 
under their lease to dig or excavate any portion of 
the demised lands, and to remove the soil therefrom. 
The lessees thereupon excavated a portion of B., and 
I thus turned it into a dock, at the entrance of which 
they constructed gates, by means of which they 
could in a measure, but not entirely, control the How 
of sea- water into the dock. The defendants charged 
nothing for the use of the dock, but for the use of 
the wharves round it they charged a fee. Held that 
the expression “to reclaim from the sea” signifying, 
in its primary and ordinary sense, the conversion of 
the reclaimed land into dry land, by rendering it 
secure from the ingress of the sea, with the view to 
its being used as such, the construction of the dock 
was not such a reclamation as was contemplated in 
the lease, and, therefore, the enhanced rent of R500 
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LAND KECLAIMED EEOM THE SEA. 
—Dock, Construction ot— continued. 

per acre could not be charged for the water area of 
the dock. Secebtaet or State eoe India ®. Sas- 
soon 

iAHD;RE-FOEMA.TION OE- 

8 ee Cases undee Acceetion. 

LAMP BEGISTEATIOlSr ACT (BEKGAI, 
ACT VII OB 1876). 

See Declaeatoey Beceee, Suit poe — 
Beclaeation oe Title. 

[12 C. L. B., 139 

See Evidence Act, s. 35. 

[I. L. B., 9 Calc., 431 
See JuEiSDiCTioN OP Civil Couet— Re- 
GISTEATION OP TeNUEES. 

[I. L. B., 10 Calc., 350 

See Landloed and Tenant. 

[I. L. B., 9 Calc., 517 : 2 C. B. B., 141 

See Limitation Act, 1877, aet. 14. 

[I. L. B., 10 Calc., 525 

See Onus Peobandi— Possession and 
Peoop op Title. 

[I. I.. B., 8 Calc., 923 
See Possession— Evidence op Posses- 
sion . . I. L. B., 8 Calc., 853 

[I. L. B., 9 Calc., 431 

See Relief . I. L. B., 10 Calc., 525 

See Title — Evidence and Peoop op 
Title— Geneeally. * 

[I. L. B., 8 Calc., 853 

SS. 52, 55. — Effect of orders under 

the Act. — Fossession, Confirmation of. — An order 
made under section 55 of Bengal Act VII of 1876 
prevents tlie person against whom it is made from 
relying on his previous possession, in a subsequently 
instituted suit for confirmation of possession. An 
order made under section 52 of the same Act has not 
that effect. Omeunissa Bibbe v. Bilawae Ally 
Khan . . . I. L. B., 10 Calc., 350 

liAHD SEP ABATED BY CHANGE IN 
^ COIJBSE OP BIVEB. 

See Cases undeb Accbetion — ^N sw 
POEMATioN OP Alluvial Land— Rivees 
OE Chanob in Couese op Rivees. 

See Custom . 3 B. L. B., P. C., 5 

[11 B. L. B., 265 

LAND SUBMERGED. 

See Cases undee xIcceetion. 

See Right op Occupancy— Loss oe Poe- 
PEiTUEE OF Right. 

[I. L. B., 4 Calc., 894 


LAND TAKEN POB PUBLIC PUB- 
POSES. 

See Cases undee Land Acquisition’ 
Act, 1870. 

/See Railway Company. 

[10 B. L. B., 241 

LAND TAKEN IN EXCESS IN EXE- 
CUTION OP DEOEBE. 

See Civil Peocedueb Code, 1882, s. 244 
—Questions in Execution op De- 

CEEE. 

[12 B. L. R., 201, 203, note : 207, note 
LANDHOLDER. 

See Cases undee Madras Rent Re- 
covery Act, VIII op 1865, s. 1, 

LAND REVENUE. 

See Cases under N.-W. Pro%hnces 
Land Revenue Act, XIX op 1873. 

X. Liability of lands in Kanara 

district to revenue.— ‘^Nullum tempus 
occurrit regi.^^ — Bom. Act VII of 1863, s. 21. — Bom. 
Beg. XVII of 1827, ss. 4 and 7.— ‘Bom. Act I of 
I860, ss. 25 and 49 . — The mulavargdar, a holder of 
land on muli tenure in Kanara, enjoys an hereditary 
and transfeiable property in the soil and cannot be 
ousted so long as he pays the land revenue as- 
sessed upon bis land. In the absence of special 
terms to the contrary. Government may enhance 
the land revenue payable in respect of land so 
held. The history of the land revenue in Kanara 
narrated. The question of the cultivating ryots^ 
property in the soil considered both with reference to 
the Hindu and the Mahomedan law. Similarity of 
the mirasijkaniyatclii, the janmahari, the swasthyan, 
and the muli teuures mentioned. The rule of 
the Hindu and Mahomedan as well as of the Eng- 
lish law is nullum tempus occiirrit regi. The extent 
to which that maxim has been restrained by legisla- 
tion in the Presidency of Bombay considered. Con- 
struction of Bombay Act VII of 1863, section 
21, and Bombay Act I of 1865, sections 25 and 49. 
The revenue system of Akbar under Todar Mul and 
of Aurangzeb discussed. If there he no specific limit, 
either by grant, contract, or law, to the right 
of Government to assess land for the purpose of land 
revenue, the Civil Courts have no jurisdiction under 
Bombay Regulation XVII of 1827, sections 4 and 7, 
to entertain a suit to rectify the assessment made by 
the Collector or other competent Revenue authority. 
Vyaxunta Bapuji '0. Government op Bombay 

[12 Bom., Ap., 1 

2. Liability to land revenue of 

village of Kabilpur in district of Surat. — 
Maxim, Nullum tempus occurrit regV^ — Bom. Act 
VII of 1863, s. 21. —Bom. Act I of 1865, ss. 25 
and 49. — Bom. B,eg. XVII of 1827, ss. 2 and 8. 
— The jurisdiction of the Civil Courts, in the Presi- 
dency of Bombay, in matters of revenue and land as- 
sessment considered and defined. The enactments 
. limiting the operation, in the Presidency of Bombay, 
' of the maxim milium temjyiis occur r it regi consi- 
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LAM'D E,E VBMDE.-Liability to land re- 
venue of village of Kabilpur in district 
of Su'£Skt~-GonUnued. 

dered. The land tenures of the district of Surat de- 
scribed. The village of Kabilpur in the district 
of Surat is an udhad baiidhijaiiia village, settled for 
hereditarily and of right, by the co-sharers in it, in 
the gross at a fixed immutable rent, independent 
of the quantity of land under cultivation, payable to 
Govermnent, and, as such, falls, in respect of the 
joint liability of the holders for the revenue in gross, 
within section 8 of Eegulation XVII of 1827. The 
village of Kabilpur is land, situated in a district ceded 
by the Peishwa in 1802 to the British, held by the 
CO- sharers in it and th<dr predecessors in title partially 
exempt from payment of land revenue, under a tenure 
recognised by the custom of the country, for more than 
tliirty years, and, therefore, falls within the claims 
for exemption mentioned in Bombay Act VII of 1863, 
section 21. Whether section 2, clause 1, and section B of 
Regulation XVII of 1827, and section 21 of Bombay 
Act VII of 1863 are or are not controlled by Bombay 
Act I of 1865, the village of Kabilpur is liable to 
assessment to the extent of Rl,089-13-1 only, inas- 
much as it falls within the concluding proviso in Bom- 
bay Act I of 1865, saving from further assessment a 
village entered in the land register as partially ex- 
empt from payment of land revenue. Comparison of 
this (the Kabilpur) case with that of Kanara — Vyak- 
unto JBaluji v. Government of JBomhayt 12 Bom., 
Ap., 1. Goternment oe Bombay v. Haeibhai 
Monbhai . . , .12 Bom., Ap., 225 

3 ^ Exemption from assessment. 

— Wania or rent-free lands. — Summary settlement, 
— Bom, Act VII of 1863. — Taloolcdari settlement, 
— Bom. Act VI of 1S62. — UigM to hold wania 
lands free. — The lands in dispute, now forming part 
of the hamlets of Hirapur or Rasulpur, originally 
formed part of the talookdari village of Kuwar. 
About the year 1843 the talookdar mortgaged the 
lands to P., and two years afterwards, in order to pay 
off P., the talookdar mortgaged tire same lands to the 
plaintiff^ s father, and in or about 1858 gave him 
a deed of sale. On the passing of the Talookdari 
Settlement Act (Bombay Act VI of 1862) the \411age 
of Kuwar \vas brought under its operation, and 
placed under Government management. While the 
village was under Government management, the Sum- 
mary Settlement Act (Bombay Act VII of 1863) was 
passed, and the talookdari settlement officer, acting 
apparently under section 3 of the Act, made an order 
directing the plaintiff to pay assessment to the extent 
of R2,000. Part of the lands held by the plaintiff 
were entered in the Government khardas as wanta. 
In a suit brought by the plaintiff to establish his 
right to hold all the lands rent-free, the District 
Judge held that the plaintiff had failed to prove that 
the lands were rent-free, and that he was liable 
to pay the assessment, and he therefore rejected 
the plaintiff’s claim. Keld, on appeal, that the Gov- 
ernment was hound by the statements in its own 
khardas, which admitted that part of the land was 
wanta, which must he regarded as meaning rent-free 
ox* tax-free land, and that it lay) upon Government to 
prove that land so denominated was assessable, which 
it had if ailed to do j the plaintiff, therefore,! as to so 
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much of the land as was entered in the Govenimoiit 
khardas as wanta, was entitled to hold it free of Gov- 
ernment assessment. But as to the residue of the 
land in the hands of the plaintiff, and to wliicli 
as against the talookdar the plaintiff was entitled, the 
Court could not interfere with the rate of assessment 
fixed upon it by the Government. There not being 
any specific limit fixed by law, grant, sanad, contract, 
or otherwise, to the assessment of that residue for the 
purpose of land revenue, the Civil Courts had no juris- 
diction to regulate such assessment, even if, having 
regard to the value of the land, it were excessive. 
Gulam Mohidin V. Collector oe Ahmedabab 
[12 Bom., Ap., 276 

See also Goveri^ment oe Bombay v. Strir barji 
Savram o . .12 Bom., Ap., 275 

4^ Mode of realisation.— Bo???. 

Beg. XVII of 1827, s. 5 . — Bombay Survey Act (J 
of 1865), ss. 2 and 48. — Occupant.” — Regulation 
XVII of 1827, section 5, enables the Government, 
and therefore the holder of the rights of Government, 
on failure of the superior holder to pay the land -re- 
venue, to realise it from the inferior holder. Tlie 
laws for realising the land revenue establish a kind 
of privity of estate between tlie superior and inferior 
holders, by which the lattei*, taking the profits of the 
land, must satisfy the obligations of the former to 
Government, independently of, and even in opposi- 
tion to, any agreement between the two contracting 
parties. The hahility to pay adheres to the occupa- 
tion and enjoyment, and cannot be got rid of, except 
tlirougli its resignation by the Sovereign or the So- 
vereign’s representatives. Held, accordingly, that 
when the person, who wais the “ occupant ” of certain 
land \yithin the meaning of the Bombay Survey Act, 
failed to pay the revenue due thereon, the kahuliat- 
dar khot might recover the amount from that per- 
son’s mortgagee in possession. Krishnaji Bavji 
GoDBOLE V. RAMOHA2TBEA SADASHIV 

[I. L. R., 1 Bom., 70 

5. — «« Farmers.”— Bo???. Meg. XVII 

of 1827. — The word farmer,” as used in Regulation 
XVII of 1827, is used, not as a cultivator of tlie 
ground, but as a farmer of public revenue, a person 
who would stand between the Government and the 
ryots as possessors of the ground. Rxjttonjee 
Ebuljeb Shet V, Collector oe Tiixnita 

[10 W. B., P. C., IS 
II Moore’s I, A., 295 

0, — «... — Assessment of land revenue. 

— Bom. Beg. XVII of 1827, s. 3. — Bight of Gov^ 
ernment to enhance. — Foras or foras-toJea land.— 
Broof of right to hold at fixed rate. — The plaintiff 
was the holder of certain land in the Island of Bom- 
bay, called foras or foras-toka land. He and his pre- 
decessors in title had held the said land for upwards 
of sixty years, and had paid a certain fixed assess- 
ment to Government. On the 31st July 1882, the 
Collector of Bombay, claiming to act under powers 
conferred by Bombay Act 11 of 1876 and under the 
order and with the sanction of Government contained 
in a Government Resolution, dated the 14th August 
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IiAHD EBVBHUE. — Aesessiaent of land 
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1879, gave notice to the plaintiff that the assessment 
payable in respect of the said lands was enhanced. 
He claimed the increased rent not merely for the 
fntnre, hnt also for two previous years (1879-80 and 
1880-81) subsequent to the date of the Government 
Besolution of the 14th August 1879. The plaintiff 
paid under protest, for the said two years, the sum of 
B442-8-2 in excess of his previous assessment, and 
now sued to recover that amount from the defendant. 
The plaint prayed for a declaration that there was 
a right on the part of the plaintiff in limitation of 
the right of Government, in consequence of a specific 
limit to assessment having been established and ])re- 
served, in respect of the said lands, to possess and 
hold the same at the rent or assessment hitherto paid 
by the plaintiff,* and that the Collector of Bombay 
had no right to increase the plaintiff^s rent or assess- 
ment beyond such specific limit ; and that the defend- 
ant should be ordered to repay to the plaintiff the 
said sum of fi442-8-2.^^ Held that no grant, con- 
tract, or law emanating from Government being 
proved to have emanated from Government confer- 
ring on the lands in question a right to a fixed and 
permanent rate of assessment, the assessment on 
these lands was liable to enhancement. Held^ also, 
that the plaintiff was only liable to the enhanced rate 
of assessment from the time at which it was actually 
made by the Collector, and that he (the plaintiff) 
was, therefore, entitled to be repaid the sum sued 
for. Strict proof must be given of any right set up 
in derogation of the inherent right of the Sovereign 
to assess the land at his discretion,* and the facts 
that the lands in question were waste lands reclaim- 
ed from the sea which the inhabitants were invited 
to cultivate, or that a very small rent has been paid 
for mafiy years, do not show that the Government 
has forfeited its right to enhance the assessment in 
respect of such lands, Shapuiwi Jivakji v. Col- 
lECTOE OP Bombay . I. Is. R., 9 Bom., 483 

LAHD-REVEl^rUB ACT (BOMBAY). 

See Bombay Land Revenue Act, V oe 
1879. 

BAK’D TENURE IK BOMBAY. 

Meal and chattel ‘property. — Husband 

and 'wife. — Agreement by husband alone for renetoal 
of lease. — Bension and tacc.^^ — Hature of Bombay 
land tenures. — Fergusson^s Act IX, G-eo. IV, c. 33. 

' — Act IX of 1837 . — Immoveable property situated in 
the Island of Bombay, conveyed in 1859 to N. and 
his wife (Parsis), their heirs, executors, administra- 
tors, and assigns, was subsequently mortgaged by N. 
and his wife, but the mortgagee did not enter into 
possession. Afterwards, in 1861, N. alone entered 
into an agreement with the plaintiffs to give them 
a lease of that property for five years, the plaintiffs 
being willing to accept that lease with such title as 
AT. could confer. Held that it was unnecessary, un- 
der such circumstances, to consider whether the 
estate of N. and his wife in the property was chattel 
real or real estate ; for if it were chattel real, N. by 
his marital right, according to English law (which in 
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nued. 

this case applied), might dispose, either wholly or in 
part, of her interest ; and if the property were realty, 
the lease by H, would at all events bind her for the 
term of five years, if H. should so long live. Assum- 
ing the property to he realty, semble , — that on Nls 
death before the expiration of the term of five years 
the lease would, as against the wife surviving, be 
voidable only, and not void. The proposition laid 
down by the Judge of the Division Court, that all 
immoveable property in Bombay was of the nature 
. of chattel real, and that there was not any property 
of the nature of freehold of inheritance in that island, 
disapproved of and denied as being irreconcileable 
with Royal Charters, Acts of Parliament, and of the 
Legislative Council of India, decisions of the Courts, 
both in India and England, and the tenures of land 
and practice of conveyancers in Bombay. The nature 
and results of Governor Aungiers’ convention stated ; 
and the origin of “pension and tax” in Bombay 
traced. The tenure of land in Bombay under the 
Portuguese was of a feudal character. Creation and 
tenure of the ancient manor of Mazagon described. 
Doctrine that the fief of the Middle Ages has sprung 
from the Roman tenure in emphyteusis mentioned. 
Cei'emonies of enfeoffment and livery of seisin in 
Bombay. Statement of the circumstances which led 
to the passing of Statute 9 George IV., Cap. 33 
(FergussoiPs Act), and also of those which led to the 
passing of Act IX of 1837 (relating to the immove- 
able property of Parsis). Naosoji Beeamji v. Ro- 
gers 4 Bom., O. C., 1 

DAKD TENURE IK OADCUTTA. 

Bands held in fee-simple . — Unat- 
tested loill. Devise by . — Lands in the East Indies held 
by a tenure of the nature of fee simple do not pass 
by an unattested will, but descend to the person who 
would be heir-at-law in England. A. by an unattest- 
ed will devised lands to B. JB. received the rents 
and by a will, also unattested, gave the lands together 
with a legacy to the heir-at-law of A. Held that 
the heir might receive the legacy and also call for an 
account of the rents received by B. Gardiner v. 
Fell ... .1 Moore’s I. A., 299 

2. Preehold l&nd.— Unattested 

loill. Devise by . — The tenure of land in Calcutta was 
of the nature of freehold, and real estate would not 
therefore pass hy an uuattested will. Freeman v. 
Fairlie . . .1 Moore’s I, A., 305 

liAKD TEKURB IK KAKARA. 

X. Liability to land revenue. — 

Maxim, “ Nullum tempus occtirrit regi,” considered. 
— The mulavargdar, a holder of land on muli tenure 
in Kanara, enjoys an hereditary and transferable pro- 
perty in the soil, and cannot he ousted so long as he 
pays the land revenue assessed upon his land. The 
question of the cultivating ryoPs property in the soil 
considered both with reference to the Hindu and Ma- 
homedan laws. Similarity of the mirasi, kaniyatcM, 
the janmakari, the swasthyan, and the muli tenures 
mentioned. The rule of Hindu and Mj^homedan as 
well as of the English law is nullum tempus occurrit 
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regL The extent to which that maxim has been re- 
strained by legislation in the Presidency of Bombay, 
considered. Vyakunta Bapuji Goveenment or 
Bombay . . . .12 Bom., Ap., 1 

2 , — Nature of kumri cul- 

Umtion. — Kumri as^essrmnt, — Mights of vargdars. 
— Korlaga, — The plaintiff sued to recover possession 
of four specified tracts of forest land situated in the 
district of North Kaiiara from which he alleged he 
had been wrongfully ejected under an order made by 
the Collector in 1861, and to recover certain sums of 
money exacted from him between 1849 and 1861 by 
the Revenue authorities as a tax or rent for the exer- 
cise, by him, of his proprietary rights by way of 
kumri cultivation. As to three of the tracts of the 
land in question, the plaintiff based his claim on 
certain sanads alleged to have been granted by the 
officers of Tippu Sultan to his ancestors ; and as to 
the fourth, he claimed a title by prescription, alleg- 
ing that the land had been in tbe possession of his 
family for forty years prior to 1870, the date of the 
institution of the suit. The plaint contained no indi- 
cation of a claim which was put forward during the 
argument of the appeal, that the payment, to the 
Government, of assessment in respect of kumri, 
pepper, and farmaish, or in particular of kumri assess- 
ment, and the entry of such charge in the chitta of 
a vargdar muli or geni, gives to such vargdar, or at 
least is a recognition by Government that such varg- 
dar has, a right of ownership in the forests in respect 
of which it was contended such assessment was im- 
posed. The plaintiff admitted a right on the part of 
Government to take certain kinds of timber from 
the forests ; but, subject to this, he contended that 
the timber, as the soil and produce of the forests 
generally, belonged to him, subject also to the 
right of Government to levy an increased assessment 
thereon. Subject to these rights on the part of Gov- 
ernment the plaintiff claimed an absolute right to 
have kumri cultivation carried on within the limits 
specified ; that he and no other had a right to cul- 
tivate and give in cultivation as rice land jungle land 
within those limits, and an exclusive right to cut 
down and dispose of timber within those limits. 
Meld by Geben, J"., on the evidence, that the sanads 
put forward were not proved to have been, in fact, 
executed by any person having authority to execute 
such documents, and that, even if genuine, they had 
never been recognised by the British Government 
as valid and binding or been made the foundation of 
the revenue relations between the British Govern- 
ment and the plaintiff’s family or those under whom 
they claimed. The fact, however, that the plaintiff 
put forward those sanads as the root of his title, so 
far at least as concerned the greater portion of the 
property claimed, was an admission that at the date 
of those sanads the then Government had the power 
to make the grants they purported to evidence, and 
the sanads being out of the way, the plaintiff had to 
establish that he had at the institution of the suit 
succeeded to rights of property which by his own 
case, at the dates respectively of the sanads, belonged 
to the then Government, and would, in the absence 
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of any private right shown then to exist therein, 
have vested in the East India Company after the 
taking of Seriiigapatam in May 1799, and the subju- 
gation of the country under the rule of Tippu Sul- 
tan. The primary meaning of the word varg ” was 
“ account,” and it was only by an extension of the 
original meaning that it came to be used as indica- 
ting the property, to the assessment on which such 
account relates. Kumri assessment was in its origin 
an assessment upon, or having reference to, the actual 
niimher of labourers employed cutting down forest, 
and not with reference to any particular portion or 
quantity of laud or its produce. Originally, kumri 
assessment was inserted in vargs only as incidental 
to rice or garden cultivation, and the entry of such 
assessment in the plaintiff’s vargs and its payment 
for a long series of years did not show or manifest 
any estate or permanent right at all in the forests, 
as such, as being vested in the plaintiff, even as to 
such ground as he iniglit liavc been able to show bad 
been at former times kumriod by his labourers, and 
whether or not the Government may have had, or, 
having had, may liave ceased to liave, any right to 
collect korlaya (tax on bill-hooks) direct from tlie 
cutters so long as kumri cultivation at all is or was 
carried on ; yet it has a right to stop the ciiltivjition 
altogetlier (remitting the kumri assessment entered 
in the vargs) in all the forests of North Kaiiara, 
including those in question in the present case, not 
shown to he private property, on some other ground 
than the mere entry of kumri assessment in a parti- 
cular varg or number of vargs. The plain tiif’s suit, 
therefore, which was to recover possession of parti- 
cular tracts of forest on the ground of ownership, 
shown or evidenced only (apart from the question of 
the sanads) by such entry in bis vargs of kumri 
assessment, was rightly dismissed. But even assum- 
ing that the plaintiff* had established a right, 
exclusive of others and permanent as against the 
Government, to have kumri cultivation carried on in 
such places as he could show had theretofore been 
kiimried by bim or by his permission, or even 
throughout the limits claimed in the plaints, such 
a right, having regard to the incidents of the culti- 
vation, itself did not necessarily involve general 
ownership of the soil. Such general ownership, not 
being in tbe plaintiff, was with the Governinent ; 
and the plaintiff, if his right, supposing he had 
any, \vere disturbed, either by a stranger or by 
the Government, ought to have asserted it by a 
suit for damages for the disturbance of a right in 
alieno solo^ and not by a suit to recover possession. 
Even bad tbe plaintiff, therefore, established a per- 
manent and exclusive right to carry on kumri culti- 
vation within the limits specified in his plaint, yet his 
suit, which was directed to recover possession on the 
gromid of general ownership, should have been dis- 
missed. That was the case he put forward to the 
last, and to which his evidence vras directed, and it 
would he quite inadmissible for bim to fall back on 
another case, which, if established, would have, as its 
result, a relief wholly different to that which and 
wdiich alone he had all along asked for. Meld, also, 
that the plaintiff’s claim was barred by limitation. 
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JPer West, J . — Though the introduction o£ British 
rule did not extinguish private rights already fully 
acquired, the principle to start from is, that waste 
lands belong to the State. The mere fact that a varg- 
dar is charged in the village accounts with an assess- 
ment for kumri, cannot of itself make him the owner 
of all the forests within its boundaries. He could not 
become the owner, in fact, without the active or pas- 
sive assent of the Government passing its proprietary 
right to him. Such assent is not be inferred, as to 
an extensive tract of forest, from the payment and 
receipt of some insignificant sum — e.g., a moiety of 
the rent realised on a small number of acres— which 
may most naturally be referred to rateability, or the 
mere participation by the State, according to an im- 
memorial rule, in all profits arising from the land. 

As there must be certainty in a grant as to the area 
conferred, so there must be certainty as to the area, 
or, at least, as to identity of the object occupied, if 
the occupation is to raise the j)resumption of a grant, 
or of acquiescence in a definite occupation. It is not 
inconsistent with this principle, but rather as com- 
plementary to it, that the furtlicr rule is accepted, 
that the possession and the ownership springing from 
possession of a farm or varg as a whole, and within the 
limits as to which certainty is attainable, are not pre- 
vented or destroyed by an undoubted encroachment, 
or by a want of certainty as to some particular plot of 
ground or as to the precise delimitation here or there 
of its proper boundary line. A suit to ascertain 
boundaries does not imply that either of the owners 
of contiguous estates has no property at all ; and as 
there may be an effective grant of lands in possession 
though occupied of wrong, so may distinct acquies- 
cence give a like right in the like case j but there can 
be no grant, no acquiescence in a possession, unless 
the essential elements of possession, a fixed, a defin- 
able, and an exclusive possession, exists, and are pre- 
sent to the perception of the i)arties. In the case 
of a private owner even the allowance of acts which 
do not necessarily involve any denial of his owner- 
ship, or a grant from him, do not suffice to create an 
ownership against him i and the mere non-interfer- 
ence of the State, to which neglect is not to be im- 
puted, is not to be accounted for, if it can otherwise 
be accounted for, on a presumption of a surrender of 
its ownership. Such, a transaction must be evidenced 
by an undisguised and effective appropriation as- 
sented to or submitted to by some one having due 
authority, or else fortified by an equivalent law of 
prescription. • Under these conditions a true owner- 
ship even of the forests might arise, but the mere 
payment of the kumri assessment would not create 
it in the case of a vargdar. Upon the evidence held 
that the sanads were not proved, nor had the plain- 
tiff established any exclusive possession of, or pro- 
prietary right in, any part of the forest claimed; 
while the evidence showed a continued and consistent 
exercise, on behalf of the Government, of its pro- 
prietary right over the timber and even the firewood 
in the forests in dispute from the time that the asser- 
tion of the right became a matter of appreciable 
consequence, and that the plaintiff’s family knew 
this, and submitted to it, and themselves applied 
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repeatedly for timber to the Eevenue officers. From 
the year 18d2 downwards there was no instance 
which effectively disproved the acquiescence of the 
plaintiff’s family in the ownership of Government. 
That ownership had not been parted with at all in 
the opinion of the parties most interested. If it had 
been parted with and become vested in the plaintiff’s 
ancestors as an integral portion of the estate in the 
land which the plaintiff claimed was theirs, then the 
assumption and the exercise of ownership by the 
Government over the trees from 184d down to the 
filing of the suit, was itself a perpetual ouster of the 
family from a portion of their estate, and would con- 
stitute a complete eviction of the owner as such. If 
there was such an ouster proved as to the whole by a 
multiplicity of acts hearing on the several parts of 
the estate, but all referrihle to the same principle or 
purpose, then the plaintiff had a cause of action in 
the nature of ejectment so soon as he wms disturbed 
in his possession by any of these acts, in their legal 
nature such as to contradict and annihilate his right 
throughout the estate, even though their immediate 
physical incidence was on hut particular parts of it— 
a cause of action extending, as to its physical object, 
to the whole property, because his povver over the 
whole was invaded and overthrown. Eegarding the 
plaintiff’s right, therefore, to land, to timber, to 
kumri cultivation, and to reclamation and disposal, at 
his onm mere will, as parts, so far as the right was 
concerned, of a single legal unit, the cause of action 
had arisen more than twelve years before the institu- 
tion of the suit. The plaintiff’s right, so far as it 
rested on the sanads, was not supported hut contra- 
dicted by the active enjoyment assumed, on behalf of 
the Government thirty years almost before the insti- 
tution of the suit, of an important part of the ad- 
vantages conferred by the grants, and on an assertion 
of rights which, if the grants were to he construed as 
the plaintiff desii’ed, called for immediate action in 
the Court on his part. The claim was also contra- 
dicted by a series of transactions in which the Gov- 
ernment officers disposed, from time to time, of por- 
tions of land included within the confines of the 
estate which the plaintiff claimed. His claim, there- 
fore, on the sanads was untenable. Setting aside the 
sanads, then, the mere payment of kumri tax, how- 
ever it may have indicated that some land w^as bene- 
ficially occupied by the vargdar, afforded by itself no 
certain evidence either of the place of that occupa- 
tion, or of its nature as temporary or permanent, as 
held on proprietary right, or as merely casual and 
precarious. It is the possibility of referring the 
exaction levied to some particular area, shown to have 
been actually and exclusively held by the tax-payer, 
either by extrinsic evidence, or by that of the Govern- 
ment accounts themselves, that makes the payment 
and receipt of a tax a practical assertion and admis- 
sion of private ownership of the space thus rendered 
distinguishable. But private ownership being estab- 
lished, it still remains true that a property in the 
soil must not he understood to convey the same rights 
in India as in England. It may be subject to restric- 
tions and qualifications varying according to the 
peculiar laws of each country ; and those acts which 
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under one system would be necessarily regarded as 
contradictions of any ownership over the object on 
which they were exercised except that from which 
they Springs may, under another system, be quite 
compatible with an ownership subsisting unimpaired 
side by side with the ihnited right to which they 
w'ould be attributed. The reserve of timber generally, 
as of particular kinds of timber, may be referred to 
as an instance of this divided dominion. What the 
Govenmieiit intended, and practically intimated 
through its officers, constituted the bounds which it 
set to the plaiiitilf's acquisition through its acquies- 
cence, both as to the extent of the rights to be exer- 
cised and the local limits within which they were to 
be exercised. As to the former point, whether the 
plaintift's predecessors gained a general ownership of 
the soil or not, they either did not gain an ownership 
of the timber, or were wholly ousted from the exer- 
cise of that ownership from 1843 downwards. As to 
the latter point, the evidence showed that the plain- 
tilFs family as vargdars exercised rights over forest 
tracts in all the estates to which the present claim 
extended,, though as to some of these tracts these 
rights could not be referred to any particular space. 
But, even though there had been no interference on 
the part of the Revenue officers with the plaintiff’s 
free use of the forest, that free use without an exclu- 
sive appropriation would not in itself constitute an 
exclusive right against the State. The right arising 
from the State’s eminent domain is not extinguished 
by its mere non-exercise, and its exercise was not 
called for until some public injury or inconvenience 
arose. The exercise of the plaintiff’s dominion had 
been prevented, except within such limits as the 
executive officers prescribed, at any rate from 1842 ; 
while the ownership of the Government over the 
forest trees and its proprietary right in the soil had 
been during the same time at least uniformly as- 
serted, and the plaintiff’s suit was, therefore, barred 
by limitation. Bhaskaeappa v. Collectoe op 
Noeth Kan aba . . I. L. B., 3 Bom., 452 

3. — — — Mula-mrgdars^ 

J?otver of, to raise rent of miihgainidar, — JEnkance- 
menf of assessment hy Government, — JPotver of 
State. — The plaintiff, who was a inula- vargdar (supe- 
rior holder) of certain land situated in a village in 
the district of Kanara, sued to recover from the 
defendant, his mnl-gainidar (permanent tenant), the 
enhanced assessment levied on the land by Govern- 
ment, and the local cess. Plaintiff also claimed rent 
for one year. The plaint alleged that the assessment 
had been enhanced, because of the defendant’s en- 
croachment on the adjoining land. The defendant 
denied his hahility for the enhanced assessment, as 
he was a mul-gainidar, and only liable to pay the 
fixed annual rent reserved in the lease. He also 
denied having made any encroachment, and con- 
tended that the land, alleged to have been acquired 
by encroachment, had been included in the lease. 
Both the lower Courts allowed the plaintiff’s claim 
with respect to the enhanced assessment and local 
cess, together with rent for one year. On an issue 
being sent to the District Judge by the High Court 
on second appeal, it was found that defendant was in 


BAND TENUBB IN KAB'AEA,— Biabi- 
lity to land revenue — continued. 
possession of land other than that which he held 
under the lease ; that he had acquired tliis other land 
hy encroachment subsequently to the date of the 
lease ; that both the lands were entered in the 
plaintiff’s name in the Government survey, at which 
the assessment on the land originally demised to 
the defendant was raised to B36-12-0 (the original 
assessment being 1^.12), while the land subsequently 
acquired by defendant was assessed at RS. Held 
that the plaintiff could not recover from the defend- 
ant any more than the rent reserved in the lease in 
respect to the land originally demised, but that he 
was subject to no such restriction in respect to the 
land subsequently acquired by encroachment. Reld^^ 
also, that the defendant was liable for the local cess 
in respect of both the lands. It is not within the 
power of a Court of law, in the face of the contracts 
originally made between the mula- vargdars (superior 
holders) and their inul-gainidars (permanent tenants), 
to relieve the former from the hardship caused to 
them hy reason of the enhancemeut, hy Government, 
of the assessment on their lands to an amount exceed- 
ing or equal to the rent received by them (niula- 
vargdars) from the mul-gaiiiidars. It is doubtful 
whether Government, in its executive capacity, has 
any more power than Courts of law to interfere with 
contracts made between private persons. Tlie remedy 
lies rather in the hands of the Legislature. Ranga 
V. SxJBA Hegde . . I. B, B., 4 Bom., 473 

See also Babshetti v. Veneataeamana 

[I. B. B., 3 Bom., 154 
And Ram Keishna Kine v. Naeshiya Shanbog 
[I, L. E., 4 Bom., 478, note 

LAHD TEHUBB IN OEISSA, TB.AHS- 
EBB OE— 

Maurasi survaraJeari tenure, The 

mode of succession to. — Consent of the zemindar to 
the transfer. — The tenure known in Orissa as inau- 
rasi survarakari, although recorded in the name of a 
single member, is descendible to all tlie heirs as joint 
heritable property, and cannot be transferred with- 
out the consent of the zemindar. Biiuban Paei 
V. Shamanand 'Dey . I. L. B., 11 Gale., 699 

BAK'D TEKUEB IK SURAT. 

Village of Kabilfur. — Maxim, “ Kuh 

him iempus occurrit regi.^^ — The enactments Hinitiiig 
the operation in the Presidency of Bombay of the 
maxim nullum tempus occurrit regi, considered. 
The land tenures of the district of Surat described. 
The village of Kabilpur in the district of Surat is an 
udhad bandbiyama village, settled for hereditarily 
and of right hy the co-sharers in it in the gross at a 
fixed immutable rent independent of the quantity of 
land under cultivation, payable to Government, and 
as such falls in respect of the joint liability of the 
holders for the revenue within section 8 of Regula- 
tion XVII of 1827. The village of Kabilpur is land 
situated in a district ceded hy the Peisliwa in 1802 
to the British, held by the co- sharers in it and their 
predecessors in title partially exempt from payment 
of land revenue, under a tenure recognised by the 
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I.AHD TBNUBB IN SVR AT -continued. 

custom o£ tlie country for more than thirty years, and 
therefore falls within the claims for exemption men- 
tioned in Bombay Act VII of 1863, section 21. Gov- 
ernment OP Bombay v. Haeibhai Monbhai 

[12 Bom., Ap., 225 

LAMBLOEB AND TENANT. 
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iNQ — , . .... 2971 

2. Constitution op Eelation » . 2971 
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BY Eeceipt op Eent, &c. . 2974 
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ing DISTINCT 2983 
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6. Eent in Kind 2987 
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tribution op Eent . . 2999 

(a) Change op Cultivation or Na- 
ture OP Land . . . 3001 

(d) Digging Wells or Tanks . 3001 

(e) Erection op Buildings . . 3003 

16. Transfer by Landlord . . . 3005 

17. Tbansper by Tenant « . . 3008 

18. Accretion to Tenure . . . 3014 

19. Eight to Crops .... 3019 

20. Property in Trees planted on Land 3020 

21. Forpeiture 0 . . . . 3023 

(«) Breach op Conditions . . 3023 

(5) Denial op Title , . . 3031 

22. Abandonment or Eelinquishment op 

Tenure ..... 3035 

23. Ejectment 3042 

(<») Generally .... 3042 
(5) Notice to quit . . . 3045 

24. Buildings on Land, Eight to Ee- 

MOVE — ...... 3053 

25. Mirasidars 3057 

See Acquiescence , 7 B. L. B., 152 

[8 B. L. B., Ap., 51 
10 B. Li. B., Ap,, 5 
I. li. B., 9 Calc., 600 

See Cases under Co-sharers. 


liAmLOED AND TNN ANT— continued. 

See Cases under Estoppel— Landlord 
AND Tenant— Denial op Title. 

See Cases under Kabuliat. 

See Cases under Lease, Construction 
op— 

See Limitation — Question op Limita- 
tion . ■ . 7 B. Ij. B., Ap., 17 

[12 B. li. B., 274, 282, note ; 283, note 
I. B, B., 7 Bom., 96 

See Limitation Act, 1877, art. 139. 

[I. li. B., 8 Mad., 424 

See Limitation Act, 1877, art. 144 
(1859, s. 1, cl. 12 )— Adverse Posses- 
sion . , 4 B. Ii. B., Ap., 86 

[6 B. L. B., Ap., 180 

See Cases under Madras Eent Becovery 
Act (VIII OP 1865). 

See Cases under Onus Peobandi— Land- 
lord and Tenant. 

See Parties — Parties to Suits— Land- 
lord and Tenant. 

[2 B. L. B., A. C., 207 

See Cases under Relinquishment op 
Tenure. 

See Cases under Ees Judicata— Com- 
petent Court — Revenue Courts. 

See Right op Occupancy — Acquisition 
OP Right — Subjects op Acquisition. 

[I. L. B., 3 Calc., 781 

See Small Cause Court, Presidency 
Towns — Jurisdiction — Moveable 
Property . I. L. E., 4 Cale., 946 
[10 B. B. B., 448 

See Small Cause Court— Presidency 
Towns— Jurisdiction— Recovery op 
Immoveable Property. 

[I. L. B., 10 Bom., 30 

See Trespass— General Cases. 

[23 W. B., Or., 40 
I. L. B., 2 Mad., 232 

See Wrongful Distraint. 

[I. L. B., 4 Cale., 890 
8 W. B., 219 


1. CONTRACT OF TENANCY, LAW 
GOVERNING— 

Buies applicable to relation 

of landlord and tenant. — The rules applicable 
to the relation of landlord and tenant in England are 
applicable to India, whenever no precise rule regard- 
ing the subject is to be found in Hindu or other 
laws. Taeachand Biswas v. Ram Gobind Chow- 
DHRY . . • . I. L. B,, 4 Cale., 781 

2. Contracts of tenancy be- 

tween Hindus in Calcutta,— 21 Geo. 
IILy c. 70, s. 17. — A tenancy created by express con- 
tract between Hindus in Calcutta is within the 
words “matters of contract and dealing between 
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XiAHDIiORjD AND TIl-NAlST--confmued. 

1. CONTBACT OF TEISTANCY, LAW , 

GOVERNING— cowi'iwMec^. 

Contracts of tenancy between Hindus 
in Oalcntta — Gontimied. 
party and party in 21 George III., Cap. 70, sec- 
tion 17, and the right of the parties and the inci- 
dents of the tenancy must he governed hy Hindu 
law. RussiOEnoLi Mudduck v. Loeenath Kue- 
MOEAE . I. It, E., 5 Cale .5 688 : 5 O, Xi. E., 492 

2. CONSTITUTION OF RELATION. 

(a) Gbeeealey. 

3 ^ Contract to pay rent. — Omis- 

sion to obtain IcabuUat. — Where two parties bind 
themselves under an indenture, drawn up in the 
English form, the one to lease and the other to 
pay rent for certain land, the contract is complete, 
and a suit for arrears .of rent due under it will lie 
under Act X of 1859, although no separate kabuliat 
is executed, Kishen Boss v. Hueey Jeebtjn Boss 

[10 W, E., 324 

4 , Implied relationship of land- 

lord and tenant. — Absence of express condition. 
— Where A. avowedly holds and cultivates B.^s land, 
A, is, by the universal custom of this country, B.^s 
tenant (even without express permission to cultivate 
on B!s part, or express condition to i^ay rent on A.^s 
part), and while so holding and cultivating is bound 
to pay B. a fair rent and to give him a kabuliat. 
Nityanend Ghosb -y. Kissen Kiskoee 

[W. B .3 1864, Act X, 82 

5 ^ — Grant of pottah by zemindar 

to sub-tenant.— Non- of rights to in- 
termediate tenant. — Suit for halmliat, — The defend- 
ant was under-tenant in respect of lands which his 
lessor held under a modafnt from the zemindar. Subse- 
quently the lessor left, and the zemindar gave to the 
defendant a pottah for part of the lands covered by the 
modafut, and to the plaintiff a pottah for the whole 
land covered by the original modafut; but did not 
assign any of his rights as zemindar to the plainti:ff 
to recover or enhance the rent reserved in the pottah 
lie had granted to the defendant. BLeld, in a suit for 
a kabuliat at an enhanced rate, that the plaintiff and 
defendant were not in the position of landlord and 
tenant, so as to enable tbe plaintiff to mainisain bis 
suit. KAiiAM Sheikh r, Paechu Mandaii 

[2 B. Ii. E., A. C., 252 

S. C. Kallam Sheikh r, Panchoo Mhnhul 

[IIW.E.,128 

0 Grant retaining portion of 

land rent-free but subject to bouse tax. — 
Holders under samd under Bomhag Act VII of 1863, 
-—The plaintiffs were the registered holders of the 
village of Mankoli, in the Ahmedahad Collectorate, 
for winch they obtained a sanad in 1864 under Bom- 
bay Act Vn of 1863. The defendants were the de- 
scendants of the original owners of the village, who, 
about 1768, ffiiding themselves unable to meet the 
expenses attaching to the village, gave up their title 


LANDLORD AND TENANT--- eaniintied, 

2. CONSTITUTION OF RELATION— 

(a) Genebalit — continued. 

Grant retaining portion of land rent-free 
but subject to bouse ta:K~-contmucd. 
to it to the ancestors of the plaintiffs on condition of 
retaining a third of the lands rent-foee as tlieir 
waiita, or share, subject to no other condition but 
a house-tax. Held that the circumstances did not 
constitute the relationship of landlord and tenant 
between the parties. Jesingbhai v. Hataji 

[I. L. E., 4 Bom., 79 

7 , Instrument not fixing per 

manent rent. — 'Where a written instrument pur- 
ported to create the relation of landlord and tenant 
for five years the lessor’s tenure being that of a mi- 
rasidar, — i.e., a hereditary tenancy under Government 
determinable on default in payment of the proportion 
of the inotha faisal assessment payable for the land. 
Held that the instrument did operate to create the 
I’elation of landlord and tenant notwithstanding that 
the assessment was not permanently fixed. Sami- 
nathaiyan n, Saminathaiyan . 4 Mad., 153 

3 . Payment of revenue by one 

co-sbarer tbrougb anothev,— Interest.-— Act X 
of 1859y s. 20,— By a deed between A, and E., B. 
purchased from A, a fractional share of a pergmi- 
nah, the Government revenue payable on which was 
E43-12 ; and it was stipulated that B. was to apply 
to the Collector for mutation; and that until the 
mutation was completed he should pay the above 
quota of the Government revenue through A,; and 
that after the mutation the relation between A, and 
B. should be an independent one. Held that the re- 
lation of landlord and tenant was not created by the 
deed, and consequently that section 20 of Act X of 
1869 did not apply to entitle A. to interest upon the 
recovery of a quota of revenue payable by B, under 
the deed. Goluck Chtthdee Roy^j. Jtjggebkauth 
Roy Chowdhey . Marsb., 146 : W. E., P. B., 47 

[1 Hay, 346 

9 , Decree for kabuliat. — Hni- 

dence of relationship of landlord and tenant. — A 
decree which directs that a kabuliat shall be given 
by the defendant at a certain rent amounts to an 
adjudication that there is between the parties the 
relation of landlord and tenant, and is important 

I evidence on that point in any subsequent suit against 
I the same defendant. Shubue Jan r, Fhtteh Am 

[22 W. R., 889 

10, Assessment after resump- 

tion. — Position of laJchirajdar after resumptimi , — ; 
To create the relation of landlord and tenant between 
a zemindar and lakbirajdar after resumption, it is 
necessary for tbe zemindar to assess the rent. The 
holding of a lakbirajdar, after a decree of resump- 
tion, is not that of a trespasser, and he is fully 
entitled to remain in possession of the land without 
paying rent until the zemindar assesses rent upon 
him. Hhebebijns Bijehab v. Joykishin Mook- 
bejee . . . . . 6 W. E., 92 
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LAHBLOEB AHB 

2. CONSTITUTION OF EELATION— 

(a) GiNEEAiiLY — continued. 

. Assessment after resmiiption-~cowiiijjMed 

BeOjonath Butt v. Joykishen Mooxeejeb 

[4: W. B., 69 

Bhoopal Chufdee Biswas v. Mahomed 
Moluah . . • . BW. B., 286 

IX, Becree declaring right to 

assessment.' — Mesumption of immlid lahhiraj , — 
Beng. Meg, 11 of 1819, s. SO.—Beng. Reg. XIX of 
1793, s. 10. — Becree of Civil Court. — A decree of a 
Civil Court in a suit (the plaint of which referred to 
section 30 of Eegulation II of 1819, and section 10 
of Regulation XIX of 1793) which declared the right 
of the zemindar to assess rent on land not proved to 
have been held under a grant prior to 1st December 
1790, was sufficient to establish the relationship of 
landlord and tenant between the zemindar and the 
party against whom the right of assessment was de- 
clared. Saudamthi Debi V. Saeup Chanbea Roy 
[8 B. L. B., Ap„ 82 : 17 W. R., 363 

Shamasundabi Debi a. Sital Khan 

[8 B. L. B .5 Ap., 85, note : 15 W, B., 474 

Mabhusudan Saooey V. Nipal Khan 

[8 B. L. B., Ap., 87, note : 15 W. B., 440 

Rohini Nandan Gossain V. Ratneswae Kundu 
[8 B. B. B., Ap., 89, note : 15 W. B., 345 

X 2 , — Becree for resumption.— 

Resuni 2 )tion of invalid laJchiraj. — Beng. Reg. II of 
1819. — Suit for Icahuliat. — Act X of 1859, s. 23, cl. 1. 
— The having obtained a decree for resumption of in- 
valid lakhiraj lands, held on tenure prior to 1st De- 
cember 1790, under Regulation II of 1819, did not 
create the relationship of landlord and tenant be- 
tween the plaintiJ^ and defendant so as to enable the 
plaiiitiffi to sue for a kabuliat under clause 1, section 
23, Act X of 1859. That relationship could not come 
into existence until the lakhirajdar had agreed to 
pay the revenue assessed by the Collector. Madhab 
Chandea Bhadoey V. Mahima Chandea Mazum- 
DAE . 8 B. L. B., Ap., 83, note : 12 W. B., 442 

X 3 . Position of occupiers in vil- 

lage granted to inamdar. — Suti tenure . — An 
inamdar to whom a village has been granted by Gov- 
ernment, though hound to respect all existing tenant- 
rights, is under no obligation to grant unoccupied 
lands in suti or other permanent tenure, or to re- 
grant on the same tenure lapsed suti lands ; nor does 
the mere taking up of lands in such a village consti- 
tute the occupiers suti tenants. Nasaevanji Hoe- 
MASJi V. Naeayan Tbimbak Patil 

[4 Bom., A. C., 125 

14 , Belatiouship depending on 

validity of adoption. — Status pending appeal to 
Privg Council. — In a suit for rent the plaintiff sued 
as the adopted son of the deceased landlord and the 
defendant (who was the adopted son of the deceased 
tenant and in possession) denied the relationship of 
landlord and tenant between them. It appeared that 
the defendant disputed the validity of the plaintiff^s 


IiAlNBLORB AWB Tim KET— continued. 

2. CONSTITUTION OF RELATION— 

(a) Generally — continued. 

BelationsRip depending on validity of 
adoption — continued. 

adoption and had brought a suit to set it aside in 
which he had failed, hut had appealed to the Privy 
Council; that the plaintiff had not received rent for 
many years, and had brought a suit to eject the de- 
fendant and recover mesne profits •which was dis- 
missed, it being found that the defendant was enti- 
tled to retain possession. Held that, so long as the 
decision that the plaintiff was the adox3ted son of the 
deceased landlord held good, the relationship of land- 
lord and tenant existed between the parties, and the 
plaintiff was therefore entitled to recover rent from 
the defendant. Hueonath Roy Chowdhey v. 
Golucenath Chowdhey . . 19 W. B., 18 

(6) Acknowledoment oe Tenancy by Receipt 
OE Rent, &c. 

X 5 . — RigM to recover rent, Estab- 

iislimentof. — Assessment. — Agreement topag rent. 
— To establish a right to recover rent a zemindar must 
show that either by assessment in due course of law 
or by agreement the tenant is liable to pay it. Gaya- 
SOODEEN V. KhUDA BuKSH 

[1 E. W., 87: Ed. 1873, 139 

Keishna Ghose V. Ram Naeain Mohapattue 

[25 W. R., 214 

10 , BigRt to recover rent. — 

Sharer in undivided ialooh. — Agreement to pay rent, 
— A sharer of an undivided talook may be entitled to 
recover his share of the rent due from the talook 
generally, hut it does not follow that he is entitled to 
recover from the jotedar of a particular Jote in the 
talook unless there is an agreement to that effect. 
Shama Soondueee Debia V. Keisto CffCNDEE Roy 

[13 W. B., 316 

17 , ^ — Purchase of land, 

— Contract, express or implied, for payment of rent. 

• — Held that the plaintiff, not having been put into 
the possession of land purchased by liim, and holding 
no contract, exjoi'ess or implied, from the holder 
of the land for payment of rent, was not competent 
to sue the defendant (occupant of the land) for rent 
thereof. Ram Dass Sinoh v. Ram Naeain 

[2 Agra, Rev., 9 

18 , Liability to pay rent.— 0<?- 

eupation after deprivation under decree . — A party 
stripped by a decree or order of proprietary interest 
in land does not by mere subseexuent occupation of it 
become vested with the character of a tenant, and 
therefore he is not liable to distraint for rent. He 
must have become a tenant by agreement or act 
of law to render him liable for rent. Mukuedhooj 
S iNHH V, Ram Chuen 

[1 E. W.,14:Ed. 1873,12 

19 , Implied contract to pay 

rent. — Under certain circumstances a contract to 
pay rent to the zeiiiiiidar on the part of the tenant 

5 G 
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laAMDIiOED ABD m’EM A'M^'-contimied, 

2. CONSTITUTION OF RELATION— 

(6) ACKNOWLEBeMENT 01 TENANCY BY RECEIPT 
01 RenTj &C. — continued. 

Implied contract to pay Tent—contimed. 

will be implied, but no implication of a contract to 
pay rent to the zemindar on tlie part of tlie tenant 
can arise in a case in wliicli tlie defendant bas been 
paying rent to anotlier zemindar tlian tlie one suing 
for a kabuliat. Diq-ambub Mittee d. Htjeopee- 
SHAD Roy Chowdhky . , 1 W. B., 126 

20. Transferee of landlord . — AU 

tOTnmemtj Necessity of, — In a suit for rent where 
the defendant held under a lease from a party who 
subsequently gave a lease to plaintiff which gave him 
the right to collect rents from the defendant in 
accordance with the terms of the former (the defend- 
ant’s) lease, — Reid that no attornment was neces- 
sary, and that the relationship of landlord and 
tenant existed between the parties so that the suit 
could he instituted in a Revenue Court under the 
Rent Act. Seee Chand v. Budhoo Sinoh ' 

[13 ■W.B.jSOl 

21. — ~ Ex-proprietary tenant.— 

Suit for arrears of rent. — ’Determination of rent , — 
Act XU of mi P. Bent Act), ss. U, 95 

(1 ), — Act XIX of 187S (N.-W. P. Land Bevenue 
Act)i s, 190. — Except where there has been an 
arrangement or agreement between the parties a 
landholder cannot sue his ex-proprietary tenant for 
rent until, as a condition precedent, he or the tenant 
has obtained a determination of the amount thereof, 
either by application to the Settlement Officer under 
section 14, or to the Revenue Court under clause (/), 
section 95, of the Rent Act, or it has been fixed by 
the Collector or Assistant Collector according to sec- 
tion 190 of Act XIX of 1873. Phueahba v. Jeolae 
Singh « . . . I. L. B., 6 AIR, 52 

22. Extinguislimeiit of proprie- 

tary rigM by paTtitioii.— Contract for payment 
of rent — Where a partition was made and the pro- 
prietary right of one of the co-sharers in a portion 
which fell to another was consequently extinguished 
and he became a mere tenant, — Reid that, though 
the rent was exigible, the claim for arrears of rent 
could not be decreed in the absence of express or 
implied contract for the same. Zaeim Rai v, Dooe- 
GA Rai » • o • 1 Agra, Bev., 69 

23. — ; Claim to vent,— Arrears of 

rent. — -Bailure to prove liability to pay rent . — A 
claim for arrears of rent cannot be sustained where 
the claimant fails to prove that rent has ever been 
paid. Sheo Sahai, «. Ata Hossein 

[2 Agra, Bev., 10 

Bee Gitmani Kazi 'o. Hueeyhur Mookeejee 

[B. L. B .5 Sup. Volo 15 

Or proves a contract to pay rent. Lhciimeeput 
Doss V. Enaet Ali . . 22 W. B., 346 

24. — Assessment 

and determination of rate of rent. — Bent-free lands. 
—A suit for arrears of rent cannot he maintained in 


LABDIiOBD AMD WKUAIST— continued, 

2. CONSTITUTION OF RELATION— 

{h) Acknowledgment or Tenancy by Receipt 
OE Rent, ko.—conUmed, 

Claim to rent — continued. 

respect to rent-free land until the land has been 
assessed and the rate of rent determined. Noob Ali 
t). Imteazoobeen Khan . 3 Agra, Bev,, 2 

25. — — Suit for arrears 

of rent. — No7i-payment of rent for long period , — 
Allegation of rent free tenure . — A landlord cannot 
maintaiu a suit for arrears of rent where a claim to 
hold the land rent-free by some title of exemption is 
set up, and the question for enquiry in such a suit is 
not whether the land is or is not subject to assessment, 
hut whether, referring to the circumstances under 
which rent has been withheld, the land can he regarded 
as rent-paying land. The mere fact of the land 
being entered in the settlement papers as assessed, or 
that the annual papers contain entries, is not suffi- 
cient to justify a decree for arrears of rent. Choo- 
NEELAL V. Chitowla , . » 2 Agra, 137 

26 . Decree for 

hahuliat. — Suit for arrears of rent previous to 
hahuliat. — ^Where a party, after obtaining a decree 
establishing his title to land, sues for and gets a 
decree for a kabuliat against another who was hold- 
ing the land adversely to him without any contract, 
express or implied, for the payment of rent, he 
cannot maintain a suit for arrears of rent for a 
period previous to the kabuliat, which cannot have 
retrospective effect. Jan Ali u. Gooeoo Das Roy 

[8 W. B., 338 

27. — ^ — Mortgagor after 

redemption and grantee of mortgagee . — No such rela- 
tion as that of landlord and tenant exists between 
a mortgagor (after redemption) and the grantee of 
the mortgagee, and such mortgagor must establish 
his right to collect rent before he can sue to have 
the amount thereof ascertained. Abjoobhya Singh 
V. Giedharbe . , . . 2 3N. W,, 197 

28. Bur chaser of 

rent-paying tenure. — Frinity ivith zemindar. — There 
is sufficient privity of estate between the purchaser 
of a rent-paying holding and the zemindar to entitle 
the latter to claim rent. Koloo Mise ir. Bhyeo 


Kulwae 

. 

. 2 M. W., 258 

29. 


Li ability of heir 


of deceased lessee for rent. — Mohiirrari lease , — 
Kabuliat . — The heir of a lessee is liable to the lessor 
for rent payable by virtue of a kabuliat, notwith- 
standing he is not in possession of the land. Tasineb- 
PEESAD Ghose V. Seeegopal Paul Chowdhey 

[Marsli., 476 : 2 Hay, 593 

go, ■ ' — Begistered 

owner y Suit by, 'where the relationship of landlord 
and tenant is not shown to exist. — Bengal Act VII 
of 1876} s. 78. — 'The mere fact of a person being 
registered under the provisions of Bengal Act YII of 
1876 as proprietor of the land in respect of which 
he seeks to recover rent is not sufficient to entitle 
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2. CONSTITUTION OP RELATION— 

(h) Acknowledgment oe Tenancy by Receipt 
OE Rent, &o. — continued. 

Claim to rent — continued, 

Lim to sue for it- Where a landlord who was regis- 
tered as owner of the land in respect of which he 
claimed rent, sued the occupier for such rent, hut 
was only able to prove the fact that he was the regis- 
tered owner, and was unable to show that the rela- 
tionship of landlord and tenant existed, or that he 
had a good title to the estate of which he was the 
registered owner, — Seld that the suit was rightly 
dismissed. Ramkristo Bass 9j. Harain 

[I. L. B., 9 Calc., 517 : 12 O. L. R., 141 

SI. — - presumption of 

relationship of landlord and tenant. — Where a 
defendant in a suit for enhancement of rent admits 
that he has paid for many years and is still paying a 
sum of money to the holders of the putni in plaiii- 
tilFs possession, without being able to show it was 
paid as anything but rent, there is sufficient to raise 
the presumption that the parties stand to each other 
in the relation of landlord and tenant. Beharee 
Lall Mookeejee V. Modhoo Soodfn Chowdhry 

[8 W. R., 474 

82. Beng. Megs. V of 

1799fS.5, and V of 1827, s. 8 . — Sub-temire taken 
charge of by Collector , — Under the provisions of Re- 
gulation V of 1799, section 5, and Regulation V of 
1827, section 3, the Collector took charge of a sub- 
tenure as administrator of a deceased person to whom 
the sub-tenure belonged. Seld the Collector was in no 
sense the tenant of the superior landlord, and conse- 
quently no suit would lie against him under Act X of 
1859 for rent alleged to be due in respect af the sub- 
tenure. Collector oe Bograii v, Bvvareanath 
Biswas . 4 B. B. R., Ap., SO : 13 W. R., 194 

S3. -Occupation by 

trespasser. — Occupation by a trespasser does not 
create a claim to rent, though it may give grounds 
for an action for damages. Biohook Pandey t?. 
Narain Butt . 1 M. W., 26 : Ed. 1873, 24 

34 ^ — — pight of per- 

sons in possession under decree against person with 
subsequent decree for possession, — Attornment, Ab- 
sence of. — Where A. and B. were in possession of 
lands by virtue of a decree of Court, their tenants 
could not be called upon to x:)ay rent to C., to whom they 
had not attorned, but who subsequently obtained a 
decree for the lands in suit, so long as no decree of 
Court had declared the title of 0. to he superior 
to that of A. and B. C/s remedy in such case is an 
action against the persons who were wrongfully in 
possession for mesne profits, and not in a suit for rent 
against their tenants, who had in good faith dealt 
with tlie persons who wei’e the ostonsihle proprietors 
in possession under a decree. Lands may he culti- 
vated by a mere trespasser, and in that case the 
cultivator waiidd not be liable to a suit for rent, but 
to a suit for mesne profits. Owners of land may 
take advances for the cultivation of indigo, and the 


IiAHBLOEB AHB TMMA'NT-^contimed. 

2. CONSTITUTION OP RELATION— 

(5) Acknowledgment oe Tenancy by Receipt 
OE Rent, &c, — continued. 

Claim to T&n.t— continued. 
persons by whom the advances were given may find 
it necessary to enter on the land and look after the 
cultivation and harvesting of the crop, but if they 
did so they could not be sued as tenants for rent. 

To render a person liable to pay as a tenant, it must 
be proved that he has by an express or implied agree- 
ment promised to pay rent, or that he has been assess- 
ed with rent in due course of law. Munohur Boss 
n . Been Byal . . . 3 ]N. 179 

35^ liability for 

rent from use and occupation without registration. 

— Parties in ]3ossession make themselves tenants by 
use and occupation, and may be sued for rent even 
thougb not registered by tbe zemindar. Lalun 
Monee n. SoNA Monee Dabeb . 22 W. R., 334 

30^ Person in pos- 

session of land served loith notice to quit or pay rent 
and remahiing.---yi\\Q\i a person is in possession of 
land without paying rent, and is served by tbe land- 
lord, under whom he previously held, with notice 
that he must either quit or pay a reasonable rent, 
and chooses to remain in possession, he must he taken 
to have assented to become a tenant and is liable to 
pay rent. Sreegopaul Mullick Bwaeka nath 
Sein 15 W. R.j 520 

But see BuRODA Kant Roy v. Radha Churn 
Roy , . . . 13 W. B., 163 

37^ Receipt of veiix%,~--Matifica- 

iion of lease. — If a person being aware that an- 
other is in possession claiming to hold under a lease 
accepts rent from him, lie thereby ratifies the lease so 
far as he has the power to do so ; and if he wishes to 
protect himself from the ordinary inference that ho 
recognises the lease, he is hound to give distinct 
notice to the tenant that he intends to dispute its 
validity, so as to leave the tenant an opportunity of 
refusing payment. JuGGESllUE Buttobyal v. 
Roodro Narain Roy . . 12 W. R., 290 

See Nubo Kishen Mookerjeb v. Kala Chand 
Mookeejee ... 15 W. 438 

Ram Gobind Roy Bushoobhooja Bebee 

[18 W. R„ 195 

33^ Transferee of 

intermediate tenure.-— 'Wlmi'Q rent is recovered with- 
out objection by successive landlords from the trans- 
feree of an intermediate tenure from the date of 
transfer, such receipt acts as a full and complete ac- 
knowledgment by the proprietor that he accepts the 
new tenant in the place of the old one. Allendbr 
v . BWAXtKANATH ROY . . 15 W. E., 320 

39^ Creating neio 

tenancy receipt, of rent for 1268 by the land- 

lord bars his riglit to eject tlie tenant for non-pay- 
ment of rent due up to the end of 1267, the receipt 
for rent being an affirming of tenancy for that 

5c2. 
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2. CONSTITUTION OF EELATION—t^owifmMet?. 

( b ) Acknowledgment or Tenancy by Receipt 
OP RenTj &C. — ’Continued, 

Receipt of rent — continued. 

period. The receipt of rent for 1268 has the same 
eifect as if the landlord had at the commencement of 
1268 created a new tenancy. Peeebfx v. Mowzah 
Ally . W.-. B., B., 10 ; Ind. Jur., O. S., 7 

[Marsli.^ 25 : 1 Hay, 89 

40. — Siimgfor arrears 

of rent. — A landlord, by taking rent from a party, and 
by suing him for arrears of iiis predecessors rent, 
acknowledges him as a tenant, and cannot eject him, 
or enhance the rent, except according to law. Maho- 
med Azmub V. Chhndee Lall Pandey 

[7,W. B., 250 

41. AclcnoicUdgment 

of nature of tenancy. — Receipt of rent as from 
particular tenure. — Where the nature of a tenaiiPs 
tenancy and the right of his lessor to create it are in 
question, the genuineness of a pottah docs not settle 
the question : and even where an owner has been re- 
ceiving rents under a pottah granted by a predecessor 
in title, no such receipt can make the lease valid and 
binding against him as to the nature of the tenancy 
if it were not originally so, unless the receipts were 
signed by him acknowledging the nature of the 
tenants tenancy. Beolanath Mittee v. Kaloo 

[25 W. B., 222 

42. — ^Permitting oc- 

cupation of land and talcing rent.'— Rigid to resume 
land so talcen. — By permitting a putnidar to take 
a quantity of land in addition to what is already 
held by him in putni, and by receiving rents from 
him for such additional land for a series of years, a 
proprietor cannot, in the absence of any kabuliat 
from the putnidar or verbal agreement giving him 
the extra land in perpetual lease, be held to be 
debarred from resuming possession. Kiseobe Bel- 
LUBH Mittee r , Bistoo Chendeb Ghosb 

[12 W. B., 188 

48. Acquiescence in 

party holding after death of tenant having right of 
occupancy.— T'h.Q defendant had been associated in 
the occupation and cultivation of certain land with A, 
a tenant with a right of occupancy, and after I’s 
death continued the occupation, and paid rent to the 
plaiiitiif s f or nine years. Seld that this acquiescence 
in his occupation must be regarded as a recognition 
by the plaintiffs of his having been associated with 
and in a suit to eject him held the plaintiffs were 
not entitled to succeed. Chatooe Singh v. Heeba 
E ooEBi a » 5 "'W. B., 191 

44 ^ — ^ Acceptance of 

rent from agent. — Acceptance of rent from a person 
acting as the agent of another is not a recognition 
of the agent as a tenant. Banes Ball v. Ram 
BhijeosE: Ghowbey , IN, W., Ed. 1878, 68 

45 , — ^ ^ ^ Ratification of. 

—Grant prior to Beng. Reg. V of The ac- 


IiANDLORD AND ANT— ooniimted. 

2. CONSTITUTION OF U^LATlO'N—contmued. 

(b) Acknowledgment oe Tenancy by Receipt 
OP Rent, &c. — continued. 

Receipt of vent— continued. 

ceptance of rent for forty years ratifies the original 
grant of a mokurruree pottah granted prior to Regu- 
lation V of 1812. Umbithnath Chowdhey v. 
Koonj Behaby Singh . W, R., P. B., 84 

40. Plffect of accept- 

ance of rent from tenant holding over. — Meneival of 
tenancy. — By indenture, dated 1st February 1856, A. 
leased certain premises to B. in Calcutta for a term 
of ten years from 1st November 1855, at a rent of 
RlOO per month, payable monthly. A. covenanted 
with B. to grant her on her request, to be made 
within three months of the expiry of the term, a fresh 
lease on the same terms for three years. The defend- 
ant in August 1858 became the assignee of the lease 
without notice to A. ^ and continued to occupy the 
premises and paid the rent in the name of B. up to 
August 1866. No renewal of the lease (which ex- 
pired on 31st October 1865) was ever demanded by 
B. or by any one claiming through her. The plain- 
I tiffs became A.^s representatives in June 1866, and 
I gave notice to quit in September 1866, from the Isfc 
November 1866. Held that the acceptance of rent 
by A. and his representatives from the defendant 
holding over after the expiration of the original 
term did not constitute a renewal of the lease for 
three years. Bbojonauth Melliok v. Weskins 
[2 Ind. Jur., N, S., 168 

47. Assent by zemin- 

dar to transfer of tenure. — By accepting rent the 
zemindar assents to the transfer of a tenure, Avhether 
the whole is sold or a part only. Bhabet Roy v. 
Gunganaeain Mohapattub . 14 W. R., 211 

43 . ! — ... Alienation by 

cultivators. — Acceptance of rent from aMenee . — 
Although in a mouzali cultivators may not possess 
the right of alienating their holdings, yet if, with a 
knowledge of such an alienation, the zemindar accepts 
rent from the alienee, he recognises the alienee’s 
position, and is as much hound as if he had expressly 
assented to the alienation. Remmun Singh v. 
Eshbeb Peeshad ... 2 Agra, 144 

49, Admission of 

status of purchaser from ryots. — Meld that a 
zemindar, by taking the rent of the plaintitPs pur- 
chased lands after the rent u^as deposited by him 
in the Collector’s treasury, virtually admitted the 
plaintiff’s status as purchaser from the former ryots, 
and that he had attorned to him as landlord: and 
that as this payment was made long before the 
zemindar sued the former ryots for enhanced rent 
under Act X of 1859, the decrees obtained in that 
suit must have been collusive. Ghdadhue Banee- 
JEE V. Khetteemohhn Shbmah . 7 "W*. B., 460 

50 . Transfer , of 

tenure. — Acceptance of rent from transferee.-— 
Where a tenure is transferred by a ryot without 
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2. CONSTITUTION OF RELATION- 

(b) Acknowledgment oe Tenancy by Receipt 
OE Rent, &o. — continued. 

Receipt of rent — continued, 

sanction of Ills landlord, and the latter nevertheless 
receives rent from the transferee, and gives him 
dakhilas for the year in which he is in possession, 
the landlord cannot oust him afterwards under a 
decree for the rent of previous years. Abdool 
Kdbbem v. Mensoor Ali . 12 W. B., 396 

51, Purchaser at 

sale in execution of decree. — Leases made after 
decree. — The purchaser at a sale in execution of 
a decree obtained by a mortgagee in satisfaction of 
his mortgage-debt, is not bound by leases executed 
by the mortgagor, after decree, unless he has recog- 
nised the leases after his purchase by receiving rent 
fi'om the lessees as such. Henooman Doss v. 
Koomeeoonissa Begem 

[W. R., E. B„ 40 : 1 Ind. Jur., O, S., 42 

S. C. Koomeeoonissa Begem v. Henooman Doss 

[MarsK, 122 : 1 Hay, 266 

52, Smdenee of 

confirmation of tenure. — Giving receipts for rent . — 
The giving of receipts for rent, coupled with the fact 
of payment of rent at the old rate down to the 
present time, is evidence of confirmation of the 
tenure by the auction- purchaser and his successor. 
Tara Chand Dutt v. Wakenoonissa Bibee 

[7 W, B., 91 

53^ Pease by naib of 

zemindar. — Transfer of tenure. - When a zemindar 
dispossessed the purchaser of a jungleboory tenure, 
the title of whose vendor was acquired from the 
zemindar’s naib, who had no power to grant such a 
pottah, — Held that the receipt of rent by the zemin- 
dar from the plaintiff and his vendor did not amount 
to a ratification of the plaintiff’s right to hold under 
the pottah transferred to him by the vendor. A 
zemindar is not hound to recognise tenures not 
created by himself, or by any authorised agent on 
his part. Bissumbher Poorkaet v. Bheggobetty 
Chebn Poorkaet . . 'W. B., 1864, 292 

3. OBLIGATION OF LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POS- 
SESSION. 

54 ^ Presumption of ability to 

give possession. — When a zemindar gives a lease, 
the presumption is that he is in a position to give 
possession of the property leased. Donzelle v. Tek 
Narain Singh . . 2 W. B., Act X, 103 

55 , Implied contract for pos- 

session. — Peaceable ■possession. — In every agree- 
ment to lease land there is an implied contract that 
the lessor will give peaceable possession of the land 
leased to the lessee. Menee Dett Singh v. Camp- 
bell .... . 11 W. B., 278 

Affirmed on review . . . 12 W. B,, 149 


IiANDLOBD AND TENANT-cow^^^^wecl. 

3. OBLIGATION OF LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES- 
SION — continued. 

53 , Lessee without possession. 

— Might to rent . — Condition precedent. — A land- 
lord cannot claim rent under a kabuliat where tlie 
lessee has never obtained possession, delivery of 
possession being ordinarily a condition necessary for 
the maintenance of an action for rent. Heeish 
Chendee Koondoo V. Mohinee Mohen Mitteb 

[OW. B.,582 

Asheeeoonissa Begem v. Tosuddeck Hossein 

[22 W, B., 260 

57 , Bight of tenant to be con- 

tinued in quiet possession. — Right to rent . — 
The right of a landlord to receive rent from a 
farmer depends upon his securing to the latter quiet 
possession, and giving him proper and lawfful means 
of realising rents from the tenants. Keisto Soon- 
dee Sandyal V. Chendee Nath Roy 

[15 W. B., 230 

53 , Possession not obtained by 

lessee. — Might to rent. — A suit for rent will not 
lie where the lessee has never obtained possession of 
the land leased to him. Bellen v. Lalit Jha 

[3 B. L. B., Ap., 119 

59 , Lessee kept out of posses- 

sion. — Might to rent. ^Dispossession by or through 
landlord . — A suit for rent will not lie unless the 
relation of landlord and tenant be established, and 
a tenant cannot he made liable for rent if it he 
established that he has been kept out of the posses- 
sion of the tenure by the landlord. Abdool Gen- 
nee V. Kheeode Chendee Roy . 2 Hay, 409 

Abdool Gennee v. Pooeno Chendee Roy 

[2 Hay, 524 

00 , Dispossession of tenant.— 

Obligation of landlord to indemnify tenant. — In 
the absence of any express agreement to the con- 
trary, a landlord is under the implied obligation to 
indemnify his tenant against ouster or disturbance 
of possession by his own act, or by the acts of those 
who claim under him, or have a right paramount to 
his, hut not against the wrongful acts of third 
parties. Rassam v. Donzelle . 23 W. B-., 121 

01 , Failure to give posses- 

sion. — Agreement to give lease. — Procedure by 
tenant . — When consideration-money has been paid for 
a putni lease, with a view to khas possession, and 
such possession is not obtained, the proper course is 
to repudiate the lease and bring an action imme- 
diately. Mokoond Chendee Rot v. Peankissen 
Pael Chowdhey . . . W. B., 1864, 2S7 

02 , Lease given without au- 

thority 'and afterwards set mid.Q.—LiaMUt'i/ 
for rent after dispossession . — Where a lease was 
granted by a Deputy Collector without authority, 
and his act set aside by the Collector, the tenant, 
who was turned out of possession without any 
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3. OBLIGATION OF LANDLORD TO GIVE 
AND MAINTAIN TENANT IN POSSES- 
SION — coniimied. 

Lease given without authority and after™ 
wards set miAQ—contimied. 

Leiieficial occupation for the short period of his lease, 
was held not to he liable for rent. Kalee Doss 
Baneejeb V. Nfbeen Chundeb Chattebjee 

[24 W. B.S 91 

03 ^ Dispossession by stranger. 

— LidbilUy for rent. — A tenant dispossessed by any 
person not' claiming under the landlord is still liable 
for the rent ; his remedy is against the wrong-doer 
for damages. Gale w. Chedi Jha . 2 Hay^ 591 

3 ^^ Failure of lessor to protect 

possession of lessee. — Liability for rent — Bis- 
possession.— li a lessor fails by reraissness to do that 
which he alone can do to protect his lessee in posses- 
sion, even independently of any protective provision 
in the lease, he cannot claim rent from the lessee in 
respect of the portion of the property from which the 
latter has been evicted. Wajeb Ali v. Chunuba- 
BUTTY Kooebee . . ,22 W. B.j 542 

05 ^ — Failure to keep tenant in 

entire possession.— • 8 'wr^vwdcr by tenant on being 
partly dispossessed. — Liability for rent — Where a 
plaintiff brought a suit to recover the rents of some 
lands which he had leased out to defendant; hut 
defendant pleaded that he had relinquished the lands, 
because, in a suit brought against him by a third 
party, who claimed a portion of the lands, a decree 
had given the said party possession of the portion 
claimed by him ; and the question arose whether de- 
fendant was justilied in relinquishing the lands, see- 
ing that this decree had been reversed on appeal, and 
that defendant, if he had waited, would have been 
put in possession of all the land covered by his lease, — 
Held that defendant was right in submitting to the 
decree of a Court of competent jurisdiction ; that he 
could not be expected to content himself with the 
residue of the land left untouched by the decree, or 
to wait for a decree which might restore the portion 
taken away from him ; and that, having given up his 
lease to the plaintiff, he was not liable for any rents. 
Lali Konwab Cabteb . , 25 W. B., 492 

4. OBLIGATION OF TENANT TO KEEP 
HOLDING DISTINCT. 

00 , — Confusion of boundaries.— 

Ter son holding land on lease and land of his o%on . — 
A tenant is hound to keex> distinct from his own land 
during the tenancy, and to leave clearly distinct at 
the end of it, the land of his landlord. Where, oudng 
to the negligence of the tenant, the land demised 
becomes confounded with his own, the tenant, unless 
he can ascertain the former, is hound to deliver to the 
landlord a portion of the lands of which the boundaries 
have been confounded equal in value to the land 
demised. Btj^abba Chebti Vibhia Pitbna Tib- 
thasami . . . I. D. B .5 6 Mad., 263 

DooBaA Kant Mozoohuab ©. Btsheshub Dftt 
Chowdhby , W. B,, 1864, Act X, 44 


LAMDLOBD AND TENANT— 

4. OBLIGATION OF TENxiNT TO KEEP 
HOLDING DISTINCT— 

Confusion of boundaries— cowiiw'weil. 

07, Interference of 

Civil Court to fix them . — In equity, if through 
the default of a tenant or a copy- holder, who is 
under an implied obligation to pi’eserve tbe bound- 
aries of separate estates, wliicli he holds, there arises a 
confusion of boundaries, the Court will interfere as 
against such tenant or copy-holder to ascertain and 
fix them. In a case in which the boundaries of tliree 
talooks had been found to be unascertai liable, it was 
decreed that they should be defined and fixed in such 
a manner that the produce of the total land in each 
talook should liear the same proportion to the jumiiia 
payable by such talook as the produce of the whole of 
the said lands bore to tbe total of the juiiinias pay- 
able on account of the three talooks. Khemamoyee 
alias Khemessubeb Debia v. Shoshee Bhoosun 
GANaooLY 9 W. R., 95 

03 , Obliteration of boundary- 

marks by cultivation. — XJffect of, on claim to 
rent. — A claim to rent for certain land must not be 
dismissed merely because the defendant, by planting 
indigo, has obliterated tbe boundary-mark of that 
land. It must be ascertained who, by previous en^ 
joyment, is entitled to receive the rents of the land, if 
the plaintiff is not so entitled. Bbojonath Roy . 
Gilmobe . , , .2 W. B., Act X, 48 

09 , Tenant allowing eneroacli- 

meiit on tenure. — Obligation of lessee to avoid 
dispossession or encroachment on lessor^ s property . — 
It is a general principle of law that it is incumbent 
ui)on every lessee to protect his lessor’s pi'operty 
from encroachment or unlawful eviction, and that if 
he fails to do so he exposes himself to an action for 
damages by his landlord. Peosunno Moyi Basi v. 
Kali Das Roy , . « 9 C. L. B,, 347 

5. LIABILITY FOR RENT. 

70 , Proof of liability 

iion omd proof of habuUat. — The production of akabii- 
liat and proof of its execution by the tenant is suffi- 
cient to charge him with rent without the produc- 
tion of the pottah. Mahomed Hydee Hoosein v. 
Jeeawhn . . . I N. W., Ed. 1873, 43 

7 X. Non-completion of contract* 

— Mad. Megs. XXX of 1802, s. 6, and V of 1822, s. 9. 
— Where no pottahs and muchaUcas have been ex- 
changed between the parties, occupants of lands can- 
not, in accordance with Regulation XXX of 1802, sec- 
tion 6 , and Regulation V of 1822, section 9, be sued 
for its i^roceeds, even though they have admitted the 
plaintiffs to be the proprietors. Tanhtiyan v. Va- 
LANAOANDA . . . . .1 Mad., 3 

72. Interruption of tenancy. — 

Interruption of occupation by landlord . — No subse- 
quent interruption by A. in B.^s occupation and en- 
joyment of land would be an answer to A.^s claim 
for rent which bad previously accrued. B.^s eviction 
by A. will not relievo him from liability for rent 
which accrued due prior to the eviction. Madetjb 
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5. LIABILITY FOB m.m— continued. 

Interruption of tenmxQj— continued, 
Chundee Mozoomdae V, Sidhee Nuzeee Aei 
Khan- 8 W. E.., 54 

73 ^ Dispossession of 

tenant in middle of year. — Right to rent accrued 
due on interruption of occupation.— -A. landlord, by 
dispossessing bis tenant in tbe middle of tbe year, 
does not, in all cases, forfeit bis right to rents wbicb 
have already accrued due. Wbetber be does or not 
must depend on circumstances, — e.y., upon tbe ques- 
tion wbetber tbe ryot bas enjoyed all tbe year’s pro- 
fits, or has been prevented from enjoying any by tbe 
landlord’s act of 'interference. Btjnsee Bhtje 
Ghosb V. Bheem Laxl Sahoo . 24 W. B,, 219 

74. ^ ; Dispossession, 

and recovery of mesne profits for. — In a suit for rent 
in wbicb defendant pleaded that during tbe period 
for wbicb rent was claimed tbe tenants bad been out 
of possession of tbe land, having been ousted by a 
third party to whom tbe zemindars (plaintiffs) bad 
given a lease of tbe land, — Held that tbe zemindars 
were precluded from suing defendants for rent on 
account of such period, even though tbe latter bad 
recovered a decree with wasilat for tbe period of dis- 
possession. Kaetjmbineb Dossia V. Kasheejtafth 
•Biswas .... ISW. B.,S38 

75 ^ — Wrongful act of 

superior tenure-holders. — Ouster, — In a suit by a 
landlord to recover arrears of rent from tenants who 
bad been forcibly compelled by tbe superior holders 
of a tenure over the plaintiff to execute a kabuliat to 
themselves and to pay rent accordingly, — Held that 
such wrongful act of tbe intervenor defendants (tbe 
superior holders) was not in law sufficient to consti- 
tute an ouster of tbe plaintiff, but gave the tenant 
defendants a cause of action against them for dam- 
ages, Chtjndee Nath Bhitttaohaejee v, Jua-G-uT 
Chtthdee Bhuttachaejee , 22 W. B., 337 

76, Rent after loss 

of possession. — 'Ejectment hy zemindar. — A zur-i- 
pesbgidar cannot compel his lessees to pay rent 
when both be and they are evicted by tbe zemindar. 
Bishen Dyal Sihq-h V, Peobhoo Bass 

[1 W. B., 1 

77 , Assignment of riglit to re- 

cover rent. — Subsequent suit for arrears of rent. 
— A tenant was authorised by liis landlord to pay a 
certain portion of bis rent to T,, a creditor of the 
landlord. T. afterwards obtained a decree against 
tbe tenant for tbe amount of rent be was required by 
bis landlord to pay to him. Tbe landlord brought a 
suit for tbe entire amount of tbe arrears. Held that 
be was entitled to recover only tbe surplus beyond 
the amount for wbicb T. bad obtained a decree, not- 
withstanding such decree was unsatisfied. LallAH 
Goite Nabaif V. Kaeeof Lale Thakooe 

[Marsh., 363 : 2 Hay, 447 

7g, K,ent paid to some one else 

with landlord’s di^qm^iza^n^e.—Svib sequent suit 
for such rents. — A tenant cannot afterwards be held 


IiAMBEOBD AND TBIF ANT —continued^ 

5. LIABILITY FOB BENT — continued. 

Bent paid to some one else with land« 
lord’s aequiescenee — continued. 
liable for rents wbicb be pays to a third party (eo« 
sharer) with tbe acquiescence of bis landlord, express- 
ed or impbed; and where tbe relation of landlord and 
tenant ceases with tbe consent of tbe landlord, the 
landlord cannot again claim rent unless be shows bowr 
or when tbe relation revived. Mudhttf Mohiff 
Boy Chowbhey «j. Chijfi>ee Sekette Bhtjtta- 
chaejee , . . , . 25 W. B,, 115 

79 . Bent between date fixed for 

leaving and actual previous departure.-— 
Where there were no terms of agreement settled 
between tbe parties, but tbe defendant after occupy- 
ing tbe bouse for a time wrote that be would vacate 
tbe bouse on tbe 1st June, — Held that, tliougb be 
actually left on tbe 16tb May, be w'-as liable for rent 
ux> to the 1st June. Ilurr v. Stoeoe 

[9 W. E., 213 

SO. Purchaser of house.— Notice 

of rate of rent. — LiahiUty of tenant affixed rent . — 
Where tbe right, title, and interest of the owner of a 
bouse are imrcbased at a sale in execution, and tbe 
purchaser finds tbe bouse in the occupation of a lessee 
at a fixed rent, bis giving tbe lessee notice that, after 
a certain date, be intends to charge him at a particu- 
lar rate does not give him a right to rent at that rate. 

. If not content with tbe rate fixed in tbe lease be can 
only get such sum as tbe Court finds to be a fair and 
reasonable rent for the use and occupation hy the de- 
fendant ; in deciding what rate is fair and equitable, 
the state of the bouse when be entered on the occupa- 
tion and tbe reasonable and necessary repairs executed 
by him since bis entry can be taken into consideration. 
Fegeedo V. Mahomed Moddessxje 

[10 W. B., 267 

31 . Auction-purchaser of or- 

chard from zemindar. — Orchard included in 
settled area of village. — An auction-xmrebaser of tbe 
rights and interest of tbe zemindar in an orchard can- 
not be treated by the latter as bis ryot, because tbe 
area of tbe orchard is included in tbe settled area of 
tbe village of which be is tbe proprietor, and a suit 
by tbe latter to impose rent on tbe garden and for 
delivery of kabuliat is not mairitaiiiable. Mootee v, 
Rooea 3 Agra, 159 ' 

82. Purchaser in execution of 

decree. — Dayment for period subsequent to pur- 
chase. — Notice. — An auction-j)urchaser, wdth notice 
of a payment in advance, made by tbe tenant to tbe 
former proj)detors, of rent due for a period subsequent 
to tbe date of purchase, is bound by such payment. 
Bam Laid Shaw v» Jog-gefdeo Naeaif Boy 

[18 W. B., 328 

33 . Purchaser of specific share, 

— Proportionate liability for rent. — Tbe xnirebaser of 
a specific share of a talook, which with other talooks 
was held by tbe same jotedar, can be held liable only 
for tbe rent due u]>on tbe sbax'e purchased ; and there 
can be no difficulty in determining tbe rent payable 
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LANDLORD AND TENANT— 

5. LIABILITY FOR 

Purelaaser of specific shaTe— continued, 

i£ each tenure has a separate jumnia, and each share- 
holder holds a specific share. Khema Moyee alias 
Khemessueee Debia V. Badha Peabeb Debia 
Chowdhbain . . . a 8 W. R., 469 

34 . Suit for balance of amount 

of decree against one tenant only. — Success^ 
fid claim % another 2^ arty after decree. — Plaintiff, a 
piitnidar, got a decree for rent against B"s wife, the 
ostensible dur-putiiidar. Shortly afterwards jB,^s 
nephew brought a suit against B. for an 8 annas 
share of the dur-piitni, which he claimed as joint 
family property, and obtained a decree. Before this 
last decree was executed, the dnr-piitni was sold to 
satisfy the rent decree, but the proceeds were in- 
sufficient. In a suit for the balance remaining due, — 
Held that B. and his nephew were jointly liable for 
the amount. Promotho Nath Baneejee v. Jo- 
gendeo Nath Roy . . 12 C. L. R.> 15 

35 ^ Assessment of rent.— 

covered with trees. — Act X of 1859 ^ s. 28, el. 1. — 
Held that tlie defendants, whose proprietary title at 
the time of settlement was recognised in the land 
then covered with trees, were not liable to assessment 
by zemindars, under the provisions of clause 1, section 
23, Act X of 1859, on account of the trees having 
since disappeared and the land having been brought 
into cultivation. Jadoo Rai v. Mahomed Thqube 
[1 Agra, Rev., 24 

See Moosey KHHiiEEEY V. Mahomed Thqhee 

[1 Agra, Rev., S 

33 , Misrepresentation by land- 

lord. — Cross -suit. — A plea that the defendant was 
deceived into taking a lease hy the misrepresentation 
of the plaintiff cannot be pleaded as an answer to an 
action for rent. Such a defence should be made the 
subject of a cross-suit. Ishree Pershad Rae v. 
Behaeee Lab , , . . 2 N. W., 243 

6. RENT IN KIND. 

37 , STixit for share of rent or 

money-equivalent, — Valuation of crop. — A land- 
lord sued his tenant, paying rent in kind, for the 
share of the crop due to him, or rent, or for its money- 
equivalent. Meld that the prices at which the land- 
lord was entitled to have the crop valued were those 
which prevailed at the time the crop \vas cut, and 
when it should have been made over to him. Lach- 
MAN Prasad v. Holas Mahtook 

[2 B. L. R,, Ap., 27 : 11 W. R., 151 

7. TENANCY FOR IMMORAL PURPOSE, 

33 . Lodgings let to prostitute. — 

Suit for rent of.-— A landlord cannot recover the rent 
of lodgings knowingly let to a X3rostitute who carries 
on her vocation there. Gatjeinath Mookeejee u. 
Madhumaxi Pe shear . 9 B. L. R., Ap., 37 

S. C. Gofeeehath Mookeejee v. Modhoomonee 
Peshaktjb . . . 18W. R., 445 


LANDLORD AND TBM ANT— continued. 

8. PAYMENT OP RENT. 

(a) Generally. 

39 , Payment to eo-lessors after 

distress. — Claim for rent.— 8 Anne, a. 14. — Bis- 
tress. — Co-landlords. — Two daughters, as co-partners, 
were owners of certain property, each having an 
eight-anna share therein. On J une 30th, 1868, tliey 
executed a lease of the property, in which it was pro- 
vided that a monthly rent should he paid in separate 
payments to each of the two owners respectively, 
they giving separate receipts for the same. Tlie ten- 
ant having failed to pay rent, one of the owners 
brought a suit for her share in her own name only, 
and obtained a decree. In execution of this decree 
she seized and sold property belonging to the tenant. 
The sale took place on the 12th of February 1869. 
On the 15th of February the other owner brought an 
interpleader suit, the tenant having likewise failed to 
pay rent to her. She claimed to liave wliat was due 
to her paid out of the proceeds realised hy the sale 
under the decree. Meld that she Avas not entitled to 
have it so paid. Meld also, per Peacock, C. J. — The 
Statute 8 Anne, Cap. 14, does not apply to this 
country. Meld that it would not, at any rate, apply 
to a case in which a claimant seeks to enforce pay- 
ment of her rent from another creditor for rent, even 
if it would where the claim was against an ordinaiy 
execution-creditor. Padamani Dasi v. Jagadamba 
Dasi ... . . 3 B. L. R., O. C., 56 

00. Payment to superior land- 

lord after grant of intermediate lea^He,—Bay- 
ment ivithout notice of assignment. — Liahility to in- 
iermediate tenant. — A tenant paying rent to the su- 
perior landlord, after the grant of an intermediate 
lease, but without notice of it, is not liable to the 
intermediate lessee in respect of the same rent. At- 
TAPYEE AIoWLAH V. SUKHAWFT AlLY 

[Marsh., 102 : W. R., P. B., 30 : 1 Hay, 240 

91 , Payment to a third person 

by landlord’s directions. — Blea of payment. — 
Payment by a tenant under the landlord’s directions 
to another, or for a special purpose, of a sum equi- 
valent to the amount claimed as rent, is tantamount 
to a payment to the landlord himself, and is a suffi- 
cient answer to the landlord’s suit for rent. Such a 
defence, being rather one of payment than of a set- 
off, was open to a defendant in a suit under Act X of 
1859. Joy Kooer v. Pfelong 

[W. R., 1864, Act X, 112 

92. Payment by tenant of reve- 

nue to save estate from sale. — Bayment or set- 
off in suit for rent. — Where a tenant is left in that 
condition in which he is compelled to pay his laiid- 
lord’s debt to save his own secniuty from forfeiture, 
the circumstances constitute a sufficient authority to 
make the payment, — e.g., the pajunent of Government 
revenue to save the estate from sale, — and it wall he 
treated as a payment to the landlord in a suit for 
rent. Hills v. Wooma Moyee Bfrmoneb 

[15 W, R., 545 
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liANDIiORD AJ^TD TENANT— 

8. PAYMENT OP nEm—contirned. 

(a) Generally — continued. 

93 , Presumption of pa 3 niient of 

rent for former years. — Suit for rent of current 
^ear.—Beng. Reg. VII of 1799. — Under Eegulation 
VII of 1790 a plaintiff could only sue for and recover 
the rent of the current year. No legal presumption 
arose from his doing so that the rent of prior years 
had been satisfied. Mietheejbet Singh r. Choree 
Naeain Singh ... 2 W. B., 58 

94 , Prestonption of payment of 

rent . — Bagmeni of rent of subsequent gear, JSffect of, 
—The payment of the entire rent of a subsequent 
year affords a presumption in favour of the payment 
of the rent for the previous year. Solano r. Dool- 
HiN Umeit Koer . W. R., 1864s Act Xj 65 

SOBHTH SOONDEEY DABBE V. BeODIE 

[1 W. B.S 274 

95, Appropriation of payments. 

— Arrears and ctirrent rent . — Unspecified pagment. 
—A payment for rent should be credited to the 
oldest rents first, and not to current rent, unless so 
specifically stated by the party making it. Sheno- 
MOYE V. SiNGHEOOB BiBEB 

[W. B., 1864, Act X, 133 

90 , Payment to one of joint 

lessors, — Payment to one of several joint proprie- 
tors is a payment to all. OoBiT Naeain Sing v. 
Hudson .... W. B., Act X, 16 

IUmnath Singh u. Gondeb Singh 

[10 W. B., 441 

and payment by one of several joint lessees is pay- 
ment by all. Nillumbhue Mastophy v. Dooega 
Chuen Biswas . . 2 W. E., Act X, 94 

97 , — — Bis charge of 

debt. — Payment of rent by the lessee to one of 
several joint lessors, and at his request, discharges 
the debt as to all, as also payment made at his request 
to one of several joint creditors. Krishnaeav 
Ramchandea V. Manaji bin Sataji 

[11 Bom., 106 

93, — Presumption of mode of 

payment. — Where it does not appear that rent is 
payable in instalments, it must be assumed to be pay- 
able annually. Subebshoollah u. Ram Coomae 
Goopta , , . . . 25 W. R.9 556 

99, — , Obligation as to mode of 

payment. — Instalments. — Where a putnidar’s rent 
is payable in moiitbly instalments, he agreeing to 
pay the revenue out of the rent and to file the Col- 
lector’s receipts as payment, he is not entitled to de- 
duct from an instalmetit of rent any portion of the 
Government revenue which may not be payable until 
after the instalment is due. He is bound to pay 
either in cash or partly in revenue receipts ; failing 
to pay in both shapes, he may be sued for an arrear 
of rent. Radhamoneb Chowdhbain v. Gray 

[12 W. B., 295 


■ LANDBOBD and TimAWI}— continued. 

8. PAYMENT OF continued. 

{h) Non-payment. 

X0O. — i ; Appointment of seaawal 

on default in payment. — Determination of ten^ 
aneg. — It was stipulated in defendant’s lease that, 
on his failing to pay any instalment of the rent, 
plaintiff might appoint a sezawal to collect direct 
from the under-tenants. Seld that the appoint- 
ment of such a sezawal did not determine defend- 
ant’s lease, and that he was still liable for any defi- 
ciency in the rent after the sezawal’s collections were 
credited. Eakieuddin Mahomed Ashan v. Phil- 
lips . . 3 B. Ii. R., Ap., 53 : 11 W. E., 464 

Omeitnath Tewaebe V. Buggoo Singh 

[W. B., 1884, 269 

Contra, Daleympee v. Beajan Saha 

[3 B. B. R„ Ap., 54, note 
Jhoomuck Chowdhey V. Anderson 

[6 W. B., Act X, 23 

101, — A kubuliat, af- 

ter the usual stipulations, provided for the caucella- 
tion of the lease on the tenant failing to j^ay any of 
the instalments, and left it optional with the zemin- 
dar to appoint a sezawal to collect the rents. The 
tenant having defaulted in payment of rent, a seza- 
wal was appointed. Seld that the lease having 
been cancelled by the default, the appointment of a 
sezawal had reference only to the hack rents to he 
collected. Radha Peeshad Singh u. Bajhawun 
Oopadhya . . . , 24 W. B., 116 

X02. Effect of non-payment. — 

Onus probandi. — Suit for rent. — When the relation- 
ship of landlord and tenant has once been proved to 
exist, tbe mere non-payment of rent, though for 
many years, is not sufficient to show that the rela- 
tionship has ceased; and a tenant who is sued for 
rent and contends that such relationship has ceased, 
is hound to prove that fact by some affirmative proof, 
and more especially is he so bound when he does not 
expressly deny that he still continues to hold the land 
in question in the suit. Rungo Ball Mundul v. 
Abdool Gupeooe 

[I, L. B., 4 Calc., 314 ; 3 C. L. B., 119 

103. Adverse posses- 

sion . — Mere non-payment of rent to the landlord does 
not render possession by tenants adverse to the land- 
lord. Gangabai V. Kalapa Dari Makeya 

[I. L. B., 9 Bom., 419 

104, — — Onus probandi, 

— Suit for rent. — Adverse possession. — Where the 
relation of landlord and tenant is proved to have 
existed, it lies on the defendant in possession of the 
land to prove that the relation was put an end to at 
such a period anterior to the suit as would entitle 
the defendant to rely on his possession as adverse to 
the plaintiff for twelve years. Non-payment of rent 
for upwards of twelve years and a grant of a pottali by 
Government to defendant for five years do not, when 
Government claims no interest adverse to plaintiff 
and plaintiff does not consent to defendant becoming 
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IiAlTDLOED AETD TEETAETT— 

8. PAYMENT OP RENT— 

(h) Non-payment — continued. 

Effect of non-pa^^meiit — continued, 

tenant to GoYernment, create any possession in 
defendant adverse to plaint ift\ Mungo Lall Mundul 
V. Ahdool Gi(ffoo7% I. L. M., 4 Calc., 314, approved, 
TiBUCHUENA PEETIMAIi NAEANT V. SANGUVIBN 

[I. E. B., 3 Mad., 118 

HAEI VASXJDEV 'V. Mahadaji Appaji 

[5 Bom., A. C., 85 

105. — Adverse posses- 

sion, — Non-payment of rent by a tenant for more 
than twelve years does not constitute adverse posses- 
sion. Wlien possession may be referred to tlie 
contract of tenancy under wbicli tbe tenant entered, 
mere length of enjoyment without payment of rent 
does not, under ordinary circumstances, affect the 
relation of the parties. Dadoba v. Kbishna 

[I, Is. B., 1 Bom., 34 

Mahomed Inayetoobla v. Akbae Am 

[2 Agra, 25 

Teoylijkho Taeinee Dossia «j. Mohima Chitn- 
DEE Muttuck . • .7 W, B., 400 

Bayis V, Abdool Hamed , . 8 W. B., 55 

106. Adverse posses- 

sion . — The plaintiff sued for possession of a piece of 
ground, alleging that he was the owner of it. The 
defendants denied the plaintiff^s title and claimed 
ownership in themselves. The Subordinate Judge 
found that the plaintiff had originally held the pro- 
perty from the defendants, but that as he had occu- 
pied it for more than twelve years without paying any 
rent or acknowledging the defendants as his land- 
lords, he was entitled to be considered as owmer hy 
adverse possession. The District Judge, in appeal, 
upheld the decree of the first Court. On appeal to 
the High Court , — Seld that the District Judge was 
wrong in holding that mere non-payment of rent W'as 
sufficient to constitute adverse possession. Tatia v. 
Sadashiv . . . I. B. E., 7 Bom., 40 

107. — - Non-payment of 

rent hy occupancy ryot. — Title to land. — Admis- 
sion hy tenant of liahility to pay rent. — Limita- 
tion . — The non-payment of rent for a term of twelve 
years and more does not relieve an occupancy ryot 
from the status of a tenant so as to give him a title 
to the land. Rent falls due at certain periods, and 
the failure to pay it becomes a recurring cause of 
action, and therefore, where the right to take rent is 
admitted by the ryot, no question of limitation can 
arise. Boeesh Naeain Roy v, Kassi Chendee 
Taehkdab . . . I. L. B., 4 Calc., 661 

108. ^ Adverse posses- 

sion. — Determination of tenancy . — The plaintiffs in 
this suit, alleging that S., through whom they claim- 
ed, had given jS., who was represented hy the defend- 
ants in July 182S, the lease of a certain house on the 
condition that B. should pay a certain annual rent 
for such house, and if he failed to pay such rent 


LAHDLOBD AMD TEMAMT— eoafmwwL 

8. PAYMENT OE RENT— 

(5) NON-PAYMENT—eO?2ii:«?^e£2. 

Effect of non-payment— 

that he should vacate the house, such condition being 
contained in a keraianama executed by B. in B.'s 
favour, sued the defendants for the rent of such 
house for two years, and for possession of the same, 
alleging the breach of such condition. Held (Span- 
KIB, J., dissenting) that, supposing that a tenancy 
had arisen in the maimer alleged, the mere non-poy- 
ment of rent by the defendants for twelve years ]»rior 
to the institution of the suit would not suiliee to 
establish that the tenancy had determined, and that 
the defendants had obtained a title hy adverse posses- 
sion, so as to defeat the claim,* for if once the rela- 
tion of landlord and tenant were established, it was 
for defendants to establish its determination hy affirm- 
ative proof, over and above the mere failure to pay 
rent, Feem Sekh Das v. Bhepia 

[I, B. B., 2 Ali, 517 

9. NATURE OE TENANCY. 

109. ^ — Presumption as to nature 

of tenancy. — ‘Yearly tenant. — Where there is no- 
thing to show on what tenure a tenant holds from 
his landlord, the presumption is that he is a yearly 
tenant. Endae Lae a v. Lame Heei 

[7 Bom., A. O., HI 

Gooediae V. Ramdut 

[Agra, P. B., 15 : Ed. 1874, 11 

110 . Holding for long period 

with, payment of rent. — Tenancy from year to 
year. —Ill a suit to recover a village alleged by the 
plaintiff to have been let to defendant on service- 
tenure by the ancestor of the plaintiff, and to be re- 
sumable at the pleasure of a successor, the only facts 
proved in evidence were a holding for a long period 
of years, and a payment of rent to the plaintiff, 
the zemindar. Seld that such facts established 
merely a tenancy from year to year. Vasedeva 
PaTEEDE V, SANYASIEAZ PeDDABALIYAEA SiMlIELE 

[3 Mad., 1 

111 . Construction of lease. — 

Monthly tenancy. — By indenture, dated 1st February 
1856, A. leased to B, certain premises in Calcutta for 
a term of ten years from 1st November 1855 at a 
rent of RlOO per month, payable monthly. The 
defendant became the assignee of the lease without 
notice to A. from August 1858, and coiitiniied to 
occupy the premises and paid the rent in the name 
of R. up to August 1866, though the lease had ex- 
pired on 31st October 1865. Meld that the tenancy 
after the expiration of the lease was a monthly ten- 
ancy in the name of B. and terminable by a monthly 
notice to quit. Beojonaeth Meelick v, Weskins 

[2 lud. Jur., M. S., 163 

112 . Holding over after expiry^ 

of lease. — Monthly or yearly tenancy. — Notice to 
quit. — A. and B. let a house and premises in Cal- 
cutta to Q. under a Bengali lease, for a period of three 
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XsAMDIiOB-D AKD TISNAHT — continued, 

9, NATURE OF TENANCY— 

Holding "over after expiry of lease — con- 

iimied, , ' 

years, from 1st Assar 1273 (14tli' June 1866). 
Upon expiration of the term, C. continued in posses- 
sion of the house, and A. and JB.y after repeatedly 
calling upon him to deliver up possession, served on 
him, on 18th March 1873, in a letter written by 
their attorney, a notice to quit ^^on or before the 1st 
day of Jaishta 1280 B. S., corresponding with the 
13th day of May next/' ffeld that C., after the 
end of his lease, held merely from month to month, 

. and that the tenancy was terminable by a month's 
notice. Seld^ further, that the letter of the 18th 
March 1873 was a sufficient notice. There is no- 
thing which makes it a necessary inference that a 
tenancy in Calcutta is a tenancy by the year, in the 
absence of any special agreement to the contrary. 

So far as there is any custom in Calcutta, or any 
inference of fact to be drawn from mere occupa- 
tion accompanied by payment of a monthly rent, it 
is that the tenancy is a monthly one. Nocoohdass 
Mxjlliok V. Jeweaj Baboo . 12 B. B. B., 263 

10. HOLDING OVER AFTER TENANCY. 

113 , Terms of holding over 

after lease has expired, — Fenns of lease . — 
When a tenant holds on after the expiration of a 
lease, he does so at the same rent, and on the same 
terms and stipulations as are mentioned in the lease, 
until the parties come to a fresh settlement. Eitay- j 
ATOOliAH V, ElAHEE BUESH ^ 

[W. R., 1864., Act X, 42 
Shib Sahae V. Mtjebool Ahmed . 21N, W,, 204 

Taea Chuedee Baneejee V, Ameee Mtjedod 

[22 W. B., 395 

Amah Bibee v, Ioog-til Mutohd 

[25 W. 234 

114 ^ Current rates for 

similar land, — A ryot who holds over after the ex- 
piry of his lease, in spite of his landlord, is liable to 
pay at the rates current for the same kind of land in 
the village. Tommy i;. Soobha Ettkim Lad 

[2 W. B .5 Act X, 73 

115, • — Mvidenceofrate 

of rent . — 'Where a tenant continues to hold land 
after his term, his pottah will be evidence of the 
rent at which he is holding over, in the absence of 
evidence to the effect that the rent was altered sub- 
sequently to its expiration. Sheo Sahoy Sifgh v. 
Beohijn Sing-h . . . .22 W. B., 31 

116 , Conditions of 

tenure. — ^Where on the expiration of a lease the lessee 
is allowed to continue in possession as a yearly ten- 
ant, he does so on the terms contained in the expired 
lease, so far as they are consistent with a yearly 
holding. Sayaji v. Umaji ' . 3 Bom., A. C., 27 

117 , Eight of tenant holding, 

over . — Molding over hy aoqwiescence of landlord 


LANDLORD AND TENANT— 

10. HOLDING OVER AFTER TENANCY 
— continued. 

Bight of tenant holding ovqic— continued, 

after lease lias expired. — Notice to quit. — A land- 
owner who, after the expiration of a lease, continues to 
receive rent for a fresh period, must be considered to 
have acquiesced in the tenant continuing to hold 
upon the terms of the original lease, and cannot turn 
out the tenant, or treat him as a trespasser, without 
giving him a reasonable notice to quit. Ram Khe- 
DAWAN SiHGH V. SOONDEA , , 7 W. R., 152 

113 ^ — — — liiahility to 

ejectment, — Notice to quit.— A. tenant holding over 
for some time without renewal of his lease is entitled, , 
whether he has any right of occupancy or not, to 
retain possession of his tenure until either he resigns 
it or is ejected in due course of law. OoMA LoCHirir 
Mojoomdae V, Nittye Chund Poddae 

[14 W. B., 467 

119 ^ ^ Notice to quit, 

— Where a tenant has been allowed to hold over 
leases on the expiry of their terms, and has continued 
in possession under those leases, it must be supposed 
that there is an implied agreement between him and 
the landlord, and the tenant under such circum- 
stances is entitled to hold on until served with a 
legal notice to quit. Jumant Ali Shah v. Chow- 
DEY Chhttuedhaeee Sahee . 16 W. B., 185 

120. Notice to quit, 

— There is no difference in law between the position 
of a ryot holding without a pottah and that of one 
holding over, after the expiry of the term covered hy 
a pottah, with the consent of his landlord. Such a 
tenant cannot be evicted without a reasonable notice 
to quit being given; and the relationship does not 
come to an end at the expiration of each year, with- 
out some act on the part of the landlord and tenant 
jointly, or of either of them. Mam Khelawan Singh 
V. Soondra, 7 W. JS., 152, followed. Chatijei Sihgh 
r. Makijhd Dale 

[I. L. R., 7 Calc., 710: B C. L, R., 240 

121. Liability of tenant bolding 

over. — Mjectment, Liahility to. — If a tenant holds 
Ms land for a term of years, and no new tenancy is 
created hy the zemindar on the termination of the 
original lease, either hy receipt of rent or in any other 
way, and if the tenant has no other title to the land 
beyond that conceded in the original lease for a term 
of years, the zemindar is entitled to evict the tenant 
on expiration of the lease without the intervention of 
a Court. Chowdhey Izhaeool Hijq 2?..Bhoosei 
Mahtoof . « . . .25 W. R., 201 

122. — Temni-at-will, 

Mate of rent for. — A zemindar who allows a tenant 
to remain on liis land without express contract can 
only demand a fair rate of rent,— the full market 
rate. Moneerooddeen Meedha u. ICennie 

[4 W. B., Act X, 45 

Gopabl Lal Thakooe v, Buditeoodbeh 

[7W.B„2S 
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LA.HDLOED AITO TUNANT-^-coniimced. 

10. HOLDING OVER AFTER TENANCY 
— contimied. 

Liability of tenant Holding over— cowif/- 

nued, 

123. — Trespasser . — 

Where a lessee whose lease has expired, and who 
is unwilling to give the increased rent demanded by 
the landlord, and retains possession in the hope of 
obtaining a new lease without such increase, parties 
entering" upon the land as cultivators with the 
consent of the landlord are not called upon to show 
the ex lessee their authority. Gale v. Mahaeanee 
Seeemutty . . . .15 W, K.> 133 

124. Increase of rent. 

— Agreement for specified period. — The defendant 
being, under a settlement originally obtained from 
the Government, bound to pay a particular rent to 
the plaintiff, who had, subsequently to that settlement, 
obtained an ijarah from the Government, the plain- 
tiff in 1879 sued to enhance that rent and obtained a 
decree upon which a compromise was made, the defend- 
ant agreeing to pay a higher rent for the years 1281 
and 1282. The defendant having paid no rent for 
1283 and 1284, the plaintiff sued for the arrears at 
the higher rent, Eeld that no proper proceedings 
for enhancement having been taken or fresh contract 
with the defendant entered into, the special arrange- 
ment came to an end at the expiration of 1282 and 
the original arrangement revived, and therefore the 
plaintiff was not entitled to demand more than the 
original rent payable. BuEHiTNcrDDi Howladae r. 
Mohun Chundee Guha . . 8 C. L. E., 508 

This case was distinguished where there was no 
agreement for a specified i^eriod. Buehunuddi 
Howladae -y. Mohdn Chundee Guha 

[8 C. L. E., 511 

125. Acquiescence of landlord 

in tenants holding OYev.— -Right of occugancg. 
— The mere fact of a landlord permitting a tenant to 
hold over for a year beyond the term of his lease can- 
not create any right of occupancy in the tenank*ss» 
favour. The landlord’s cause of action in such a 
case arises when he is refused the right to re-enter. 
Kabeel Saha v. Radha Kissen Mullick 

[16 W. E., MB 

123 . Dispossession of tenant 

holding over. — Right to possession on being dis- 
possessed. — Where a tenant, holding over after the 
expiration of his lease, is m*ongfully dispossessed, he 
has a right to be restored to possession ; and he has 
the same right if, having been ejected during his 
lease, his lease expires pending a suit to recover pos- 
session, As against every one except the landlord he 
is stiU. the person entitled to possession. Aeub 
Asheue . . . . . 24 W. E,, 335 

127, — Suit against tenant hold- 

ing over.— on contract or for use and occupa- 
tion. ’—W'kQve there is an express contract the zemin- 
dar can only sue on the terms of the contract, and 
cannot sue for use and occupation, Watson & Co. 
V. Taeinee Chuen Ganoooly . 17 W, E„ 494 


LA3NDDOED AMD T^NA'NT— continued. 

10. HOLDING OVER AFTER TENANCY 
— continued. 

Suit against tenant holding oYet-~conti- 

mied. 

Dhunundro Chundee Mookeejee v, Laidlay 

[20 W. E., 400 

128. — Use and occu- 

pation of building under um‘egistered lease . — A 
party who retains and holds a building under an 
unregistered kabiiliat, is liable, though the kabuliat 
cannot be enforced for want of registration, to pay 
a reasonable compensiition for the use and occupation 
of it. PUBOMA Soondaeee Dossbe «. Fbollad 
Chundee Doss . . . ,12 W. E.^ 289 

129. LiaMlitg to 

change of rent. — Notice . — Use and occupation of 
land. — 111 cases not governed by Bengal Act VIII 
of 1869, a landlord, by merely giving his tenant 
notice, cannot bind him to pay a particular rent ; hut 
he can put an end to the tenancy on its former terms, 
and if the tenant continue to hold he does so without 
any rent having been fixed. A suit by the landlord 
to recover his dues in such a case would be not a 
suit for rent, but for reasonable compensation for the 
use and occupation of the land, and the Court would 
have no power to fix the rent for the future. Kylash 
Chundee Siecae v. Wooycanund Roy 

[24 W. E., 412 

See Lalunmonee v. Ajoodhya Ram Khan 

[23 W. E., 81 

130. Termination of 

tenancy and alteration of rent after notice to quit . — 
Suit for use and occupation. — A landlord who can 
terminate his tenant’s tenancy by a reasonable notice 
to quit, can also, %vithont giving a positive notice 
to quit, raise the tenant’s rent by serving a reason- 
able notice upon him that in the ensuing year he will 
require a higher rent. In a suit to recover such rent, 
whether governed by Bengal Act VIII of 1869 or 
not, the Court has power to find the tenant liable 
to pay a reasonable sum for occupation. Budun 
Mollah V. Khettue Nath Chatteejre 

[24 W. E., 441 

131. — Conseiit of land- 

lord. — Trespasser. — Damages for use and occupa- 
tion. — To justify a holding over after expiry of lease, 
a direct consent on the part of the landlord is re- 
quisite. No implication of consent can or ought to 
be received when there has been every opportunity of 
consent in express terms, and particularly in the face 
of a special warning from the landlord that he should 
re-enter on the land when the term expired. When 
tenants have no right to hold over, their use and 
occupation of the land is a trespass, and they are 
liable, not for rent as tenants, but for damages as 
trespassers. Mackintosh v. Gopee Mohun Mo- 
JOOMDAE 4 W. R., 24 

132. — Settlement with 

tenant containing a clause for re-entry . — Compensa- 
tion in lieu of rent . — Use and occii.pation.~—Tres- 
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LANDIjORD and tenant — coni'! nued, 

10. HOLDING OVER AFTER TENANCY 
— continued. 

Suit against tenant holding ovei:— conti- 
nued, 

passers, — The plaintiff made a settlement of certain 
land with A, and B. for five years, there being in the 
settlement a stipulation that if the tenants failed to 
pay rent the plaintiff might accept another tenant. 
A. died during the tenancy, and B. left the place and 
the property without paying rent, and thereupon the 
X^laintiff entered into possession of the property and 
held khas possession of it for two years, when he in 
1870 entered into a settlement of it with defendant 
No. 1 for six years. In 1878 B. died, and defendants 
Nos. 2 and 3, alleging themselves to be the chela and 
dasiputra of J5., took upon themselves to collect rent 
from the tenants. The plaintiff thereupon brought a 
suit against the three defendants, treating them as 
trespassers, but at the same time asked for the 
amount of rent due and for eviction. Seld that 
defendants Nos. 2 and 3 had no right on the property 
at all, and that defendant No. 1, who might have 
been considered as holding over after the expiration 
of his lease, if he had been in actual sole possession, 
should not be made liable for the whole rent when 
defendants Nos. 2 and 3 were in possession as much 
as he was; but that, as the plaintiff had elected to 
waive the trespass, all the defendants might, on the 
authority of Lalun Monee v. Sona Monee Bahee^ 22 
W, J2., BBSs and Lulchee Kant Bass Chowdhry v. 
Sumeeruddi Lusher, 13 B. L. i?., 24S : 21 W. i2., 
20Si be treated as tenants, and a decree for use and 
occupation given against them. Sitenomoyee v. 
Dinonath Gib Sunnyasee 

[I. L. R., 9 Calc., 908 : 13 C. L.R., 69 

133^ — — Bjectmenty Be- 

lay in executing decree for. — Possession of tenant 
until execution. — Suit for damages. — A plaintiff who 
had obtained a decree for ejectment under section 25, 
Act X of 1859, and did not execute that decree for some 
months after, is not entitled to a decree in a suit 
subsequently brought for damages, in respect of the 
same lands, for the period included between date of 
the institution of the ejectment suit and the execution 
of the decree in that suit, the occupation of the 
defendants being the occupation of tenants-at-will, 
and not of trespassers. Aymel Islam x. Jabdine, 
Skinnee, & Co 8 W. B., 501 

11. DAMAGE TO PREMISES LET. 

134 . - Damage by 'Q.ve.^Negli- 

gence. — Befect in building. — The plaintiff hired a 
thatched bungalow of the defendant, entered into 
possession, and after living in the house some time lit 
a fire in the fire-place in one of the rooms. The 
chimney took fire, and the plaintiff’s furniture was 
destroyed. He subsequently ascertained that the 
chimney had been thatched over, of which fact he had 
been aU along ignorant. Held that the landlord, 
defendant, was liable in damages for the loss sus- 
tained by him. Per Kemp, J*.— The landlord should 
have given the plaintiff notice of the defective con- 


LANDXiOED AND, TENANT— 

11. DAMAGE TO PREMISES LET^ — continued. 

Damage by fire — continued. 

struction of the chimney. The plaintiff had a righ^ 
to assume that it was properly built. Rabha 
Kibshna X . O’Flahebty 

[3 B. D. R., A. C., 277 : 12 W. R., 145 

135. — Damage by storage of 

goods. — Warehouse. — Bamage. — Suit for negli- 
gence . — Onus prohandi. — The plaintiff let to the 
defendants a godoum on an upper storey over his own 
godown, for the purpose of storing goods, the only 
stipulation in writing being that no combustible or 
hazardous goods should be stored there. The plaint 
alleged that the premises were taken by the defend- 
ants on the understanding that the defendants should 
use the same in a tenant-like manner, yet the defend- 
ants used them in an uiitenaiit-like manner, and load- 
ed an unreasonable and improper weight on the fioor, 
whereby it broke through and damaged the plaintiff’s 
goods below. The evidence showed that the godown 
had been used by former tenants for storing light 
goods, hut, in addition to light goods, the defendants 
had, at the time the floor broke, stored upon it several 
casks of white and red lead, and some cases containing 
tin plates. The evidence of professional witnesses 
showed that a warehouse floor ought to be able to 
bear Ik cwt. per superficial foot, and there was evi- 
dence to show that the pressure on the portion of the 
floor which fell was, at the time, 1 cwt. 1 qr. 6 lbs. 
The floor gave way in the part where the heavy goods 
were stored, but there was nothing' to show that they 
were improperly stored. Evidence was given that it 
was not usual to store heavy goods on an upper floor, 
but that heavy goods were sometimes stored on upper 
floors. The evidence of the professional witnesses 
was to the effect that the floor was not a proper one 
upon which to store merchandise, hut that 1-^ cwt. 
was not a dangerous weight for a warehouse-floor to 
bear, and that no unprofessional person could have 
anticipated danger from it in the present instance. 
There was also evidence to show that the girders 
weJe not sufficient for the floor of an upper storey to 
be used as a godown. In a suit for damage sustained 
by the plaintiff by reason of the breaking of the floor, 
— Held {per Macphebsof, J., and on api)eal) that 
it lay upon the plaintiff to show that the defendants 
had acted in an improper and un tenant-like manner, 
and that he had failed to show that any improper 
or unreasonable weight had been placed by the de- 
fendants upon the floor, or such as a tenant exer- 
cising ordinary caution might not have placed there. 
KoEaLEB X. Yitlb 

[5 B. L. R., 401 : 14 W. R., O. C., 45 


12. DEDUCTIONS FROM RENT. 

130. Right to hajuts or remis- 

sions of rent. — Biscretion of landlord. — A ryot 
can have no claim in law to liajuts (or remissions), 
which being acts of grace on, the part of the landlord, 
rest solely on his discretion. Pauaollah Nashyo 
t>. NuBOBEEi^ Chui^i)ee Shaha . 15 W. B., 270 
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13. REPAIES. I 

137^ Liabiiityfor repairs. — Con» 

sirmtion of lease, — Where certain premises were 
let under an agreement in which the tenant cove- 
nanted as follows:— “I will make the necessary re- 
pairs to the huiklings at my ovti cost ; if by reason of 
my not so repairing, any iniury occur to a building, 
or it become broken, I will restore it it was held 
that it would not be a fair construction to hold that 
if, whilst the buildings were in good repair, and the 
tenant had done all the necessary repairs, they were 
blown down or injured by a cyclone, the liability to 
restore them should fall upon the tenant. The agree- 
ment bound the tenant only to restore buildings, 
which it became necessary to restore in consequence 
of his not repairing them. Any loss occasioned by 
the natural operation of time ought to fall upon the 
landlord and not upon the tenant. Anund Moybe 
Dossee 'o, Raj Coomab Roy . 23 W. B., 34 

133 ^ Deduction from 

Tent. — In a suit for house-rent, the tenant cannot be 
allowed to set-oif a sum expended by him in repahing 
the house without authority from the plaintiif . Zitm- 
MEEEUNjrissA V. Gaybs . 6 W, B.S Civ. Bef., 26 

14. TAX. 

139. Liability for tax . — Mouse 

huilt ly tenant . — The owner of the land is not liable 
for the tax assessed on a house built upon the land by 
his tenant. WooMAhTuKDO Roy r. Beowne 

[6 W. B .5 Civ. Bef.j SO 

15. ALTERATION OF CONDITIONS OF 

TENANCY, 

{a) POWEB TO ALTER. 

140 . Mortgagee of tenant.— 

Change of nature of tenure loithout authority from 
landlord, — When the conditions of a tenure have been 
settled by a compromise between the landlord and 
tenant, a subsequent mortgagee has no power^ to 
change the conditions so as to bind the landlord un- 
less he has power expressly given him in that behalf, 
and the tenant is estopped from denying the con-, 
ditions. Hub Peeshad d, Oodit Nabain 

[1 Agra, BeVo, 60 

(5) Ditisioh or Tenttee and Distbibution or 
Rent. 

141. — Cbange in position of ten- 

ants and rent payable for each portion of 
land.— A landlord, who has let out land at a certain 
rent, payable in one sum for the whole, cannot, with- 
out the consent of the tenant, alter the position of 
the latter and say that in future so much shall he 
payable in respect of one parcel only, and so much in 
respect of another. Kales Chundeb Aioh n. Ram- 
gutty Ktjb . . . . 25 ‘W. B., 95 

142. Breaking up tenures with- 

out consent of tenants .— for rent,-- 


LATOLOBD AMD TEHAHT— 

15. ALTERATION OF CONDITIONS OF 
TENANCY — continued, 

(5) Division or Tbnuse and Disteibution 
or Rent — continued. 

Breaking up tenures without eonsent 
of tenants — continued. 

Where tenants hold land by different agi^eeiiieiits the 
zemindar has no right without their consent to break 
up existing holdings and redistribute lands so as to 
alter the extent and nature of the holdings. Ritheem- 
UDDY AkUN V. POOBNO ChUNDEe' ROY CHOW- 

DHEBY 22 W, E., 336 

143 . — , Splitting claim for rent. — 

Suit for rent under a lease of several estates 'where 
the rent is a lump Where the rent reserved by 

a lease of several estates is a lump sum, a claim to 
recover it under the lease cannot be split and appor- 
tioned. OosMAN Khan b. Chowdhey Sheoeaj 
Singh 5 K. W., 42 

144 . — _ Division of holding by ten- 

ant. — ^Recognition of hy landlord. — A zemindar 
may recognise the division of a holding either form- 
ally, hy actually dividing it into parts, or impliedly, 
by receiving rent from parties holding separately, 
OOMA Chubn Banebjee V. Rajluckhee Debia 

[25 W. R., 19 

145 . ^ Consent of land- 

lord. — Act X of 1859, s. 27. — ^Under section 27, Act 
X of 1859, no di%dsion of tenure or distribution of 
rent is valid or binding without the consent in writ- 
ing of the landlord. Upendea Mohun Tagobe v* 
Thanda Dasi . . S B. L. B., A. O., 349 

S. C. WooPBNDEo Mohun Tagobb v. Thanda 
Dossia ... 12 W, B,, 263 

Sadhan Chandra Bose v. Gubu Chaban Bose 
[8 B. L. E., 6, note ; 15 W. B., 99 

146. Acquiescence by 

landlord. — But where a zemindar liiniself put up a 
tenure for sale in separate lots, and took rents from 
two of the purchasers separately, it was held that no 
written consent was necessary in order to his being 
bound to recognise the partition. Nubo Kishen 
Mookebjeb V. Seeebam Roy , 15 W..B., 255 

147. Consent of land- 

lord. — Dower to consent. — Darmer. — Held, by a ma- 
jority of the Court {dissentienie Steeb, </.), that the 
farmer of a Government klias mehal, as the party 
entitled to the rents, can accept a suiTeiider of a 

I tenure, and therefore is competent to assent to the 
division of a ryoti holding within his farm into 
several distinct and separate holdings. Hueee Mo- 
hun Mooheejbe Goba Chand Mitteb' 

[2 W. B., Act X,' 25 

143 . Agreements as to division, 

— Act Xofl859, s. 27. — Liability for rent.— The, pro- 
vision of Act X of 1859, which requires that every 
agreement as to division or distribution of rent should 
be in writing, aj)plies only to division or distribution 
made after the Act came into operation. Allendeb 
V. Dwarkanath Roy , . 15 W. B.^ 320 
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LANDLORB AW'D TW^A'NT^oontinued, 

' 15. ALTERATION OE CONDITIONS OF ' 
TENANCY — continued, 

(o) Chahg-e 01 Cultivation and Natuee oi Land. . 

149 ^ Allowance of time for 

cLange of cultivation. — Irrigated and unirri- 
gated land. — Where a landlord claimed to revert to 
nanjai rates of rent (rent assessed on irrigated land), 
on the ground that he had repaired a tank, which for 
years had been unrepaired, — Keld that a reasonable 
time must be allowed to the tenant to prepare for 
change of cultivation. Lakshmanan Chetti n. 
Kolandaivelu Kudumban 

[I. L. R., 6 Mad., 311 

150. Changing the nature of 

the land. — Using land for hrich-making. — Injunc- 
tion.' — Acquiescence of landlord. — In a suit for a 
perpetual injunction against the principal defendants 
to stop the business of brick-making carried on by 
them on landa which they had taken under tem- 
porary leases from their co-defendants, who were 
holders of small jotes within the plaintiff’s zemin- 
dar!, and to recover damages for alleged injury done 
to the lands, where the evidence showed such a 
continued use of the land for twenty-five years for 
the purpose of brick-making, as raised a strong pre- 
sumption of acquiescence on the part of the landlord, 
and that so far from injuring the land, the defend- 
ants had placed it in a better con lition than it had 
been in previously, — Held that no case had been 
made out for the issue of an injunction. Taeinee 
Chuen Bose v. Ramjee Pal . 23 W. R., 298 

151. Changing nature of land. 

-—’Right of tenant to change nature of land. — No 
tenant taking land is entitled, without some specific 
agreement on the subject, to change the nature of 
that land, or to make any permanent alteration in the 
state of the landlord’s property. If a person wishes 
to lease lands for the purpose of making bricks, that 
should be the subject of a special agreement between 
the parties, in the same way as when parties take 
lands for building purposes. Anund Coomae Moo- 
KEEJEB Bisson ATH Banes jee . 17 W, B., 416 

(d 5 ) Dig-g^ingi- Wells oe Tanks. 

152. BigM to dig v^ell.—Molcurrari 

tenure^ Solder of— A mokurrari ryot may build a 
well on his land, or do anything that does not so 
entirely destroy the land as to endanger the zemin- 
dar’s ground-rent. Dheput Singi-h v. Halal Ivhoo- 
EY Chowdhey . . . W. R., 1864, '279 

153. r — — Right of tenant 

to dig well for use of himself and other residents in 
milage.— A tenant with a right of occupancy, who 
failed to show .that he had a right, by custom or 
otberwise, to construct a well without his landlord’s 
permission, is not justified in constructing one, and 
thereby infringing bis landlord’s rights, on the plea 
that he built it for the use of himself and the other 
residents of his village. Skinnbb v. Mahtab 

[4 3Sr.W.,160 


XjAHBLORB ANB TEJNAHT — coniimed. 

15. ALTERATION OF CONDITIONS OP 
TENAliI C Y — continued. 

(d) Digging Wells ob Tanks— continued. 
Right to dig well— continued. 

154. — Custom. — Ac^ 

quiescence of zemindar. — Where a cultivator was in 
the habit of digging w^ells to irrigate bis field, described 
as irrigated cbobee, and from the practice which had 
arisen under the old proprietors the consent of the 
zemindar had not been thought necessary,— 
that the cultivator was entitled to insist on his old 
right until by a new contract the old terms of his 
holding were superseded, Mahomed Fyzooddeen 
n. Imeut . . . . *3 AgrEg 285 

155 . Breach of covenant not 

to dig tanh. — Suit hy zemindar. — For breach of a 
covenant by an ijardar not to excavate a tank on the 
lands leased to him, or, if so, to be liable to eviction 
by the zemindar, and to pay the cost of filling up 
the tank, no suit will lie at the instance of the 
zemindar for the recovery of a fractional portion of 
the lands covered by the lease, hut the zemindar may 
declare the lease cancelled and resume the whole of 
the lauds, or he may sue for cancellation of the lease, 
and he may also sue for damages occasioned by the 
excavation of the tank. Bebe Ohundee Manick 
V. Hossein . . . . 17 W. R., 29 

150 , Digging well or planting 

trees without permission. — Ejectment. — For- 
feiture of lease as for breach of condition.— The 
act of digging a well or planting trees may not 
necessarily imply or assert a proprietary right in the 
land in which the w^ell is dug or the trees are plant- 
ed, yet by the general law of the North-West 
Provinces a ryot, even having a right of occupancy, 
being prohibited from doing certain acts, such as 
planting of trees or digging wells, without his land- 
lord’s consent, makes himself liable to ejectment, 
unless protected by local usages, from his holding, if 
he were to dig a w^ell or plant trees without the 
landlord’s consent. Section 6, Act X of 1859, wdiich 
provides that a ryot who has held or cultivated the 
land for more than twelve years acquires a right of 
occupancy in it so long as lie pays rent for the same, 
must be read consistently wdth clause 5, section 23 
of that enactment, wdiich provides that a ryot is 
liable to ejectment from his holding for breach^ of 
contract, and not as importing that a ryot having 
a right of occupancy, so long as he pays the rent 
claimable from him, is at liberty to use and deal 
with the land as he pleases. The useful or benefi- 
cial nature of an act is not a justification of it if it 
he a breach of contract. A condition not expressly 
made betw^eeii the parties to a contract, may never- 
theless he attached to such contract by ^ custom. 
The general rule that a ryot is liable to ejectment 
on the digging of a well without the consent of the 
zemindar, may be varied by particular local usage 
or exiiress contract. KOONJ Behaey Patuck v. 
Shiva Baluk Singh 

[Agra, F. B., 119: Ed. 1874, 89 
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LANBLOBB AHB TEHAHT~coM^i7i««e(£. 

16. ALTERATION OP CONDITIONS OF 
TENANCY— C07i£imied. 

(d) DiGGiNa Wells oe Tanks — continued, 

157 , Buie prohibiting tenant 

from digging Forfeiture for breach ^ of 

condition. — Liahility to ejectment.— A\ry rule which 
prohibits a tenant from improving his holding is one 
which, on grounds of public policy. Courts are bound 
to restrain within its strictest limits. When a zemin- 
dar insists on his right to prohibit the construction 
of kutclia wells, he sliould be rec|uired to prove that 
the right claimed by him customarily exists on the 
estate. Forfeiture is not bound to be deemed the 
invariable penalty for breach of contract occasioned 
by the construction of a well. When such forfeiture 
is claimed, and the right to claim it is proved, the 
Court should consider whether an adequate remedy 
cannot be secured to the landlord without depriving 
the tenant of his whole interest in the holding ; and if 
it finds that such a remedy can be given, and that 
the tenant has not deliberately invaded his landlord's 
rights, but, admitting his own position as tenant, has 
acted in what he believed to be the exercise of a 
right, or in the honest belief that his act would not 
meet with objection on the part of the landlord, it 
should refuse to oust the tenant, and leave the 
landlord to seek a remedy which would be more 
proportionate to the injury he has sustained, and 
amply relieve him from its effects. Sheochxjen u. 
Bfssijnt Singh. Bamjtjthhn Singh r. Mehdee 

[3 H. W. 282 : Agra, F. B., Ed. 1874, 258 

158 , Brobibition to excavation 

of tank. — Sub-tenant. — Breach of stipulation in 
lease. — Fxoavation of tank .. — The plaintiff let a piece 
of land to AT., and by the terms of the lease it was 
stipulated that the lessee should not excavate a tank 
on the land. M. suh-let the land to J. and N., who, 
in the course of their occupation, excavated a consi- 
derable plot of ground. The plaintiff thereupon 
brought a suit against J., and N. to have the 
ground restored to its former condition, or for dam- 
ages. The first Court gave a decree for the plain- 
tiff. The Judge was of opinion that J. and N., not 
being parties to the original lease, could not be made 
liable in the suit, and he dismissed the suit as against 
them. The plaintiff appealed making J. and AT. only 
respondents. Feld that J. and AT. had no right to 
use the land in contravention of the terms of the 
lease, and that if the plaintiff proved that their acts 
were in breach of the stipulation in the lease to Af., 
he was entitled to the assistance of the Court in get- 
ting the land restored as nearly as possible to its 
former condition. Monineeo Chunhee Siekab u. 
Moneeeitldebn Biswas 

[11 B. B. B., Ap., 40 : 20 W. B., 230 

(e) EeECTION oe BxriLDINGS, 

X 59 , Eight to erect buildings.— 

Tenant of non-agricultural land. — Injunction to 
restrain erection . — Although where land is let for 
building imcka houses upon it, or where the tenant 
with the knowledge of the landlord does in fact 
lay out large sums upon the land in buildings or 


LANDLOBD AHB ■ TENFANT-cowto^eil. 
15. ALTERATION OF CONDITIONS OF 
TENANCY— 

(e) Eeection oe Buildings — eontimed. 

Bight to erect buildings — continued. 

other substantial improvements, that fact, coupled 
with a long -continued enjoyment of the property by 
the tenant or his predecessors in title, might justify 
a Court in presuming a permanent grant, especially if 
the origin of the tenancy conld not be ascertained ; 
yet the mere circumstance of a tenant occupying 
buildings upon property will not justify such a pre- 
sumption, uidess it can be shown tiiat they were 
erected by him or his predecessors, heeanso a landlord 
might let property of that kind as agricultural land 
at will or from year to year. Prosunno Coomaree Be- 
hea V. Hutton Bepary, I. L. li., 8 Calc., 696 : 1 C. 
L. B., 377, considered. Lai Sahoo v. Beo Narain 
Singh, I. L. JE., 8 Calc., 781, distinguished. Where 
land has, with the consent of the landlord, ceased to 
he agricultural, and the tenant has since built a 
homestead or used part of it for tanks or gardens, 
the nature of the tenure is not thereby changed, nor 
is the tenant thereby deprived of any right of occu- 
pancy which he might have acquired. See Nyamat- 
oollah Ostagarv. Qohind Chaim Butt, 6 W. M., Act 
X, 40. Peosunno Coomae Chatteejee v. Jagun 
Nath Baisak . . . 10 C. B. B., 25 

Reversing decision in Jagganath Baisak v. Peo- 
SONNO Coomae Chatteejee . 9 C. B. E., 221 

160. ■ — Erection of 

huildings by tenant- at-%vill or tenant from year to 
year. — Betermination of tenancy.— Notice to quit . — 
There is no law in this country which converts a 
holding at will from year to year, or for a term of 
years, into a permanent tenni'e, merely because the 
tenant, without any arrangement with his landlord, 
builds a dwelling- lioiise upon the land demised. Peo- 
SONNO Coomae'ee Debia r. Eutten Bepaey 

[I. B. B., 3 Calc., 696 : 1 C. L. B., 577 

101, Grant of land, 

— Presumption as to nature of tenure. — Erection 
of huildings. — Bastu land. — Sziit to evict. — Where 
it is conceded that lands were not let out for agri- 
cultural purposes, hut that they had apparently been 
let out more than sixty years before suit for building • 
purposes, the defendant's ancestors having erected 
thereon a house more than sixty years before suit, 
and having, with the defendants, resided there from 
first to last, the Court is at liberty to presume that 
the land was granted for building purposes, and that 
the grant was of a permanent character. Frosonno 
Coomar Chatterjee v. Lagan Nath Bysack, 10 0. L. 
JR,., 25, followed. Prosunm Coomaree Behea v. Mut- 
ton Bepary, 1. L. M., 8 Calc., 696. Gunga Dhub 
Shikdae V, Ayimuddin Shah Biswas 

[I. B. E., 8 Calc., 960 

S. C. Govinda Chundea Sikdae v . Ayinuddin 
Sha Biswas , . . 11 O. B. B,, 281 

102, — Occupancy of 

homestead land. — Tenancy, Betermination of.— Thc> 
mere record of the name of a tenant, who is found 
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15. ALTERATION OP CONDITIONS OP 
TENANCY — continued. 

(e). Ebeotioi^-. OS' BuiLDiNQS^contmued. 
Eiglit to erect buildings 
in occupation of a particular piece of land, in settle- 
ment proceedings, and of tlie rent payable by him, 
does not invest him with any permanent title to hold 
it. Where an estate, at one time the property of the 
Government, was as a khas mehal settled ryotwari 
for a period of thirty years from 1247, and where in 
such settlement was recorded as tenant of the 
land at a stated rent, — jS'eld that the Court was not 
bound to presume that the origin of title was a 
grant to continue in permanent possession. Pro- 
6‘unno Coomaree Dehea v. Button JBe^pary^ I. L. iE., 3 
Galc.y 696; and Addaito Charan Dey v. Peter Das, 
13 B . L . B ., 17, followed. Aettt Sahoo Pran- 
DHOBE Pykitba . I. li. R., 10 Calc., 503 

X 63 . Suit to compel tenants to 

clear lands of buildings and trees. — Currency 
of lease. — Cause of action. — Certain landlords’ suits 
to compel their lessee’s tenants to clear certain lands 
of houses and trees, and to restrain them from build- 
ing or encroaching in future, were held to be prema- 
ture while the lease was running; their cause of 
action as regards any erection or planting subsequent 
to the date of the lease not arising until the lease had 
expired. Lootf Ah u. Shib Dxae Singh 

[8 W. 11.5 512 

Suit to eject tenant and 

remove buildings. — Unsubstantial or temporary 
huilding . — A claim to occupy a building cannot be 
maintained on the ground of a previous tenant’s long 
occupancy of the land as against a landlord who has 
since the death of such tenant exercised rights of 
ownership over the land. A decree for the removal 
of a building upon his land may be given to the 
owner, even though he has stood by and allowed the 
defendant to construct it, inovided the building is 
not substantial and has not cost much and the mate- 
rials may be removed without difficulty. Sufdue, 
Ali Khan v. Jeo Narain Singh . 16 W, B., 161 

16. TRANSFER BY LANDLORD. 

Assignee of lessor. — As- 
signee of right to recover rent. — Acquiescence of les- 
see . — Where a landlord assigns his right to another, 
his lessee cannot put an end to the obligation to pay 
rent, if, after becoming aware of tbe arrangement, 
he made no objection. If the assignee dispossesses 
the lessee, he cannot sue the latter for rent. Gour 
Dyal Singh c. Hhbeel Hossein . 14 WT. 83 

X60. ' - — ^ Bight to rent. — 

Attornment hy lessee . — A party succeeding to the 
proprietary rights of a lessor and dispossessing the 
lessee cannot sue such lessee in the Collector’s Court 
for rent due from him as tenant, unless the latter 
has previously attorned to him. Ram Lall Misser 
t\ CHUNDEABHIiEEE DABEB ■ . ■ 13 W. B.j 228 

XgY, — LiaUlity for 

rent to assignee of person admittedly in posses- 
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16. TRANSFER BY LANDLORD— 

Assignee of lessor — continued. 

sion. — A party holding an assignment from the land- 
lord to recover rents from C., a registered tenant, 
having sued both C. and D. as co-tenants of the 
tenure, the suit against D. was dismissed by the 
lower Courts. Seld that, as the assignment respected 
the rents of that tenure, and D. had admitted being 
in possession of the land, the suit ought to have been 
allowed to proceed against' both. Dhoolee Chund 
V, Rajroor Kooer . . .15 W. B,, 107 

168. — — Change in pro- 

prietary title of estate. — Bight of putnidar to eject 
tenant. — A mere change in the proprietary title of an 
estate does not entitle a putnidar, who holds from 
the new proprietor, to eject a tenant who can prove a 
right of occupancy. Ram Ghose v. Radha Churn 
Gangooly , , . .15 W. H.j 416 

169. Transfer hy 

landlord or person having right to receive rent . — 
Bight of assignee to realise rent, — A., a zemindar, 
granted lands on kanl to B. B. assigned to C., but 
the lands being mostly in tbe hands of cultivators, 
C. only occupied those that had been in B.’s posses- 
sion. The kist fell into arrear, and A. attached pro- 
perty of C.^s. Notice of the attachment was given 
before, but the propet’ty was not seized till after the 
whole of the arrears claimed had become due. G. 
resisted A.’s claim on the ground, substantially, that 
the sum demanded included arrears which had ac- 
crued on the lauds not occupied hy him. Held that 
as to the lands of which C. had obtained tlie aotiial 
possession there was such a privity between A. and 
C. as gave A. a right to realise the amount of kist 
outstanding in resj)ect of those lands. Seld, also, 
that this right was not affected by failure to prove 
the execution of a muchalka hy C. to A., or by the 
omission to furnish C. with a list of the property 
attached. Kamala Natak v. Ranga Eau 

[I Mad., 24 

170. Sale of zemin- 

dar’s rights. — Bight of purchaser to rent. — If, when 
a judgment-debtor’s rights and interests in property 
are sold the property is lawfully in the possession of 
tenants, the proper course is not to dispute their law- 
ful possession and occupation,, hut to place the pur- 
chaser in a condition to receive from them tlie rents 
in the place of the judgment-debtor. Uncovenant- 
ed Service Bank v. Palmer « 2 W., 456 

Yl\, — «■ Purchaser of 

zemindari. Bight of, to rent. — Where a party pur- 
chases another’s zemindari rights in an estate in 
which that other had created an under-tenure with a 
fixed rent, the circumstance that payment of rent on 
account of such tenure was suspended vdiile the 
zemindari was in the hands of the former proprietor 
does not affect the rights of his successor, or the 
fixity of the rent. Gudadhur Lall v. Ram .Than 
Gunderee . . . .10 W. R., 212 

172. Position often- 

ant-at-will paying rent and the purchaser 
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16. TRANSFER BY LANDLORD— 

Assignee of lessor— coniimied, 
n party occupies land within a zeinindari with the 
zemiiidar^s perinissioii as a tenant-at-wilL on the 
terms of paying rentj a purchaser of the zemindari has 
a riglit to treat him as his tenant unless the zemin- 
dar has transferred his rights — e.^., hy granting 
a putni for the land to a third party. In a suit by 
such purchaser against such tenant, in which the 
third party intervened, the issue whether the zemin- 
dar transferred his rights to the plaintiff or had 
previously transferred them to the intervenor was 
material. Gooeoo PnosUKiro Banebjee v. Srk- 
©OPAL Pal Chowlhey . » 20 W. R., 99 

173. - — — - Purchaser at 

sale for arrears of revenue, — Alteration in payment of 
rent, — The purchasers of a zemindar’s right, hy hav- 
ing their sliares separately recorded in the Collector’s 
office under Act XI of 1859, do not acquire any 
right to alter the position of tenants as regards the 
manner in which rent is to be paid, so: long as the 
latter hold over after the expiry of a settlement. 
Delauity V, Koeilooldeen . . 26 W. B., 35 

174. ^ jy fur* 

chaser of 'moiety of taloohfor rent. — Where the plain- 
tiff, after purchasing from 8. a moiety of a talook 
which had been previously let in ijara on a lump 
jiiinma to 2b brought a suit under Act X of 1859 
against the lessee to recover that portion of the 
whole rental properly accruing on the talook pur- 
chased, and the suit was dismissed on the ground that 
the ijara kabuliat did not specify the proportion of 
rent dxie ui)on the talook, it was held in a subsec|uent 
suit brought against 8. and T., for a declaration of i 
title and for rent from the time of the purchase, that ! 
as the lessee had no explicit notice of the purchase 
and no apportionment had been made with her consent 
of the rent payable on the share sold, she would be 
justified in continuing to pay the rent as a whole to 
the original lessor. Taramonee Dossee v, Pijncha- 
iSruK Bose , , , , 18 W. R., 508 

175. Arrang ement 

iettveen landlord and tenanf binding on purchaser . — 
A purchaser of land is bound by a contract between 
his vendor and a tenant, which is secured hy the rent 
of the land remaining in the hands of such tenant, the 
contract being in the nature of an assignment of rent 
of the property sold. Choobamun Singh 'c. Patoo 
Koobe . . , . , 24 W. R., 68 

176. — Mortgagee of ter 

foreclosure and tenant of mortgagor, — A mortgagee 
who has foreclosed his mortgage is not entitled to 
rent from A tenant of the property from the date of 
the foreclosure, hut from the date on which he has 
perfected his title and the tenant has notice of his 
having done so. Haisudhin Chowhhry 'o. Khodij 
Newaz Chowdhry . . 12 O. L. E., 479 

177 . jg 

Act^ XII of 1881, ss. 7, 95 (1). — Determination of 
rent hy Menenue Court. — Suit for arrears of rent as 
so determined for period prior to such determina^ 
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16. TRANSFER BY LANDLORD— 

Assignee of lesBOV—contimied, 
tion . — An application was made in the Revenue Court 
under section 95 (/),of the N.-W. P- Rent Act (XII 
of 1881) by the purchaser of proprietary rights in a 
inehal, for determination of the rent payable by his 
vendors, who had become, under section 7^ his ex- 
proprietary tenants in respect of the iaiicl they had 
previously held as sir. The Revenue ^Court, by an 
order dated the 18th February 1884, fixeal the rent 
at a particular sum payable amiually, after making 
the deduction of four annas in the rupee required by 
section 7 of the Rent Act- In May 1884 the pur- 
chaser sued the ex-xwoprietary tenants to recover 
from them arrears of rent at the sum so fixed, for a 
period of three years jjrior to the Revenue Court’s 
order. Meld, by the Full Bench, that the plaintiff 
was entitled to recover arrears of rent for the years 
in suit at the amount determined by the Revenue 
Court’s order of the ISth February 1884, subject to 
any question of limitation that might arise. Maha- 
»EO Prasad v, Mathura . I. Xu E., 8 AlLj 189 

17. TRANSFER BY TENANT. 

173 , ' Bight to siih-let.— 

ioith permanent right of occupation . — A tenant wlto 
has a permanent riglit to the occupancy of land 
subject to payment of fair and equitable rent has, as 
a matter of course, a right to sub-let the laud to the 
extent of his own interest therein, Khoshal Maho- 
med u. Joynooddebn . . 12 W. R., 451 

179 , Limit of pQVser, 

— Under-lease specifying m ter'in, — A lessee cannot 
make an under-lease for a longer time than his own 
lease, nor is he the agent of the landlord so as to 
bind him hy granting leases for any time he may 
think ht. Where an under-lease specifies no term 
of tenancy, it cannot be construed to have effect be- 
yond the interest of the grantor. Hueish Chunder 
Roy Ceowdhry 'o, Seee Kalee Mookeejee 

[22 W. R., 274 

ISO. Limit of power, 

— Expiration of primary lease. — Meld that no farmer 
can, during the term of liis lease, create for himself 
a sub-tenure which is to endure after the lease expires, 
to the prejudice of the owner whose locum tenens JiQ 
is ; and that no occupancy or jotedari rights, which 
relate to a specific extent of land, could be acquired 
in respect of an undivided share of an estate. 8 hoo- 
EUT SOONDEY DABEE V. (BiNNY) JaEDINE, SKINNER, 

& Co, , . . . . 26 W. R., 347 

131 , Transfer of tenancy, — 

Yearly tenancy . — Consent of landlord. — -A yearly 
tenancy cannot he transferred without the lessor’s 
consent, and the fact that the lessee has had enjoy- 
ment under the pottah for a very long series of years 
does not alter the character of the interest originally 
created hy the pottah. Laldjee Sahoo v. Bhugwan 
D oss . . . . . , 8 W. B., 337 

132, ^ — Consent of land" 

lord, — Furahaser from kwaw^.—The purchaser of a 
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IiAMBLOED AHD TBM ANT— continued. 
17. TEAKSFER BY TENANT 

Transfer of tenancy — continued. 

ryoti tenure is "bound to communicate witli the 
zemindar and o'btain his consent to the transfer of 
the tenure ; without this being done, a gomastalds 
receipts of rent are not binding on the zemindar. 
Bhojohtjbbe Babiok Aka Golam Ali 

[16 "W. R., 97 

ISS, — — ^ — — — — Transfer of non- 

transferaMe tenure. — liight of purchaser against 
transferee of ryot. — Where proprietors purchased a 
tenant^s rights, and sued to eject one, who alleged 
that he held the pottah from the tenant, it was held 
that the tenant, being a simple ryot, without trans- 
ferable rights, could not give a third party any 
right of possession as against the proprietors of tlie 
estate, and that the holder of the pottah from the 
tenant was a mere trespasser. Omae r. Aubool 
Gufbooe . . . • . 9 W. B.5 425 

184. " ■ — Kurpha tenant. 

Transferable tenures.— 1 \xq jiimmai rights of a 
kurpha under-tenant are not transferable without the 
consent of the ryot-landlord. Bonomali Bajadue 
V, Koybasec Ceundbe Mojoomdae 

[I.Ii.E.,4Calc.,135 

185. Transfer by ten- 

ant of tmrasi rights. — Aclcnoioledgment of trans- 
fer by landlord. — The right of transfer of mi- 
rasi rights, altliough by no means commonly enjoyed 
by tenants in these provinces, is nevertheless in some 
places sanctioned by local usage. Where a person 
has made such a transfer without authority, it should 
nevertheless he enquired into whether or not the 
landlord has sanctioned such transfer by accepting 
the assignee as tenant, and receipt of rent. Kooeeya 
V. DooBaA Peeshad , , . 2 IN. W., 139 

186. Suit for rent of 

iransferahle tenure. — Possession of holder. — The 
person into whose hands a transferable tenure comes 
is bound to pay rent to the landlord, unless kept out 
of possession and enjoyment by the fault of the 
landlord, and the landlord’s right to claim rent from 
his tenant does not depend upon the fact of posses- 
sion by the tenant. Gobind Chunber Chukdee 
V. Kkisto Kanto D'utt . • 14 "W, B., 273 

187. Liahilify for 

rent. — Party in possession. — A landlord seeking to 
recover rent is not bound to proceed against any 
person ■who may have any latent benelicial right 
to the tenure in respect of which the rent has fallen 
due, blit against that person only who may be found in 
possession thereof with a legal right, Tieock Chun- 
BEE Chugkekbittty V. GoERMONEE . 2 Hay, 364 

188. Liability for 

rent.— Registered, tenant. — When arrea.rs of rent be- 
come due, a zemindar is not hound to look heyoml his 
book for the party liable, except wlien he has recog- 
nised other persons as his tenants either by receipt 
of rent or in other ways. An UNI) M oyee Dassee v. 
Mohinbeo; Naeaxn Pass , . 15 W, E., 264 


landlord and tenant - corfiMffled;. 

11 . TRANSFER BY TENANT— coBiwwed. 

Transfer of tenancy— 

189. — Suit for rent 

against person in possession though unregistered.— 
An action for rent does not lie against a jicrson said 
or shown to be in possession of a tenure which is 
written in the books of the zemindar in the name of 
a different ]>crson, Unless there is a contract for 
rent, express or implied. iEshan Chttnbee Ghossal 
n. Bueno Moyee Dosseb . . 16 W. B., 233 

190. Liability for 

rent. —7 Unregistered transfer . — Where there has been 
neither an entry of the transfer of the holding in the 
serishta of the zemindar, nor anytiiing in the wmy of 
acceptance or recognition by the zemindar of the* 
transferee as his tenant, the original tenants are not 
exempted from tlieir responsibility to pay the rent. 
Motke Boy v. Mkajan . . 20 W. E., 443 

SuEoop Chundee Mittbe i). DhonAye Biswas 

[23 W. B., 103 

191. Transfer of 

ryoti jote. — Unregistered occupier. — Person in pos- 
.s'ession . — In the case of transfer of a mere ryot’s 
jote, the person in possession is liable for the rent, 
whether he is registered or not. Gung a Ram Siebae 
r. Bieessue Banerjee . 6 W. E., Act X, 32 

Missleback V . Luchmee Naeain 

[17 W. E., 504 

192. — — — Suit for rent . — 

Possession. — Registration of tenants . — A suit for rent 
against several parties is maintainable against such of 
them as arc shown to be in possession as tenants, 
ivhether they are registered or not. Jebabutoonissa 
Khanum n. Ram Ohundee Boss 

[6 W. E., Act X, 36 

193. Pfon -regis- 

tration of transfer . — When a tenure is not transfer- 
able, and no transfer has been consented to or adopted 
by the zemindar, the zemindar is entitled to treat the 
in coming ryot as a trespasser, and to evict him even 
in the middle of the year. But when a tenure is trans- 
ferable, the mere absence of registration, or of acknow- 
ledgment of the zemindar’s right by the ryot, will 
not make the ryot such a trespasser as to justify the 
zemindar in evicting him in the middle of the year. 
Hueeo Mohun Mookeejee r. Chintamonee Roy 

[2 W. E., Act X, 19 

194 ^ . Non-registration 

of transfer. — Non-registration in the zemindar’s 
serishta does not invalidate the sale of a tenure. 
Bhaeut Roy v. Ganganaeain Mohaptjttee 

[14 W. E., 211 

196. — Unregistered 

transferee . — The unregistered transferee of a trans- 
ferable tenure cannot be treated by the zemindar as a 
trespasser, but, as against the zemindar who has evict- 
ed him, has a right to he restored to possession. 
Nobeen Kishen Mookeejee V. Ship Peeshad 
Fattuck 8W. E., 96 

Upheld on review . , . 0 W. E,, 161 
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LANDLOBD AND TENANT — continued. 

,17, TEANSPER BY TENANT— 

Transfer of tenancy— 

3 ^ 00 ^ — Unregistered 

transferee.— Per Kemp, J.—On tlie death o£ a regis- 
tered iDutnidar, a zemindar is not hoimd to recognise 
any one as his tenant without registration in his 
serishta ; nor is he prevented from putting in a seza- 
wal to collect the rents until a declaration of the 
rights of the deceased putiiidar’s heirs* Ram 
Ghukn Bandopadhya V. Deopo Moyee Bossee 

[17 W, B., 122 

19 '/^ ; Aclcnoioledg- 

ment of tenancy. — Non-registration and mutation of 
mmes . — A zemindar is bound to sue the actual ten- 
ant, when known to him, though the tenant’s name 
has not been registered in his serishta. There can be 
a legal and valid recognition by a landlord of the 
vendee of a saleable under-tenure as tenant, notwith- 
standing that no mutation of names has taken place 
in his books. Meah Jan n, Kuebunamayi Bebi. 

[8 B. B. B .5 1 

198. Act X of 1859, 

s, 2^. — Division of rent or tenure . — The lessor is not 
bound to recognise the title of any one except 
the person with whom he deals, whatever that title 
may be as between the lessee and the members of his 
family. Upendea Mohun Tagoee v. Thanda Basi 

[3 B. Ii. B., A. C., 349 

S. C. WooPENDEO Mohun Tagoee V. Thanda 
Bossia . . . .12 W. B., 263 

Saehan Chanbea Bose v. Gitee Chaean Bose 
[8 B. L. B., 65 note : 15 W. B., 99 

199 . — Liahilitg for 

rent. — Mortgagee in possession. — Transfer of Pro- 
perty Act {IV of 1882), ss. 65, 76 . — Where the sub- 
ject of a mortgage is leasehold property, and the mort- 
gagee is put into possession under circumstances which 
amount to an assignment or transfer of the leasehold 
interest, the mortgagee becomes liable, as a rule, 
to pay the rent 5 hut where the mortgagee is in pos- 
session and his name is registered in the landlord’s 
hooks as the tenant, there can he no doubt as to his 
being liable for the rent. Kannye Bale Setp v. 
Nistoeiny Bosses . I. L. B., 10 Calc., 443 

200. Purchaser of 

Tehas mehal. — Pegistration of tenures . — The purchaser 
of a Government khas mehal is not bound by the 
transfer of the rights of any of the original tenants, 
which have never been registered or recognised by 
himself or by Government ; but can sue the orig-inal 
tenants for their arrears of rent. Hueo Mohun 
Mooeeejbe V. Ram Coomab Mittee 

[IW. B.,225 

It is otherwise if they are registered, Hueo- 
HOHUN Mdokeejee V. Goltjce Mendtje 

[IW.B.,351 

SuTPO Chuen Ghosal a. Obhoy Nttnd Boss 
[2 W, B., Act X, 31 

201. > — Failure to oh- 

tain registry of name,'— Purchaser, Tosition of.— 
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17. TRANSFE.R BY TENANT— oonUmed. 

Transfer of tenancy — continued. 

Where the purchaser of a piitni talook fails to ob- 
tain registry of his name in the zemindar’s books, a 
third party who claims to derive his title from the 
purchaser’s vendor has no right on the ground of 
such failure to treat the purchaser as his tenant. 
RamNabain Boss 'v. Tweedie . 12W. B., 161 

202. — — Might of pur- 

chaser . — Under-lessees. — A. agreed to take at a sti- 
pulated .rent a portion of the property leased to B, 
for the remainder of lease. Almost immediate- 
ly after, B. surrendered his lease to the landlord (6’,), 
who gave a fresh lease to M., to whom he afterwartis 
sold all his rights. A. contiiined in occupation some 
time, and on relinquishing was sued for rent at the 
stipulated rates. A. denied liability, alleging that lie 
had made no agreement with M., but, from the time of 
Mds purchase, had held under him as a tenant-at-will. 
Held that A. was bound, under the terms of his con- 
tract, to pay the rent for as many years as the lease 
had to run to his lessor, or to the person who repre- 
sented his lessor. Rxjshton v. Atkinson 

[11 W. B., 485 

203. Lialiliig for 

rent accruing before tenant’s possession. — LialUity 
of transferee of lease for rent . — Except under special 
circumstances, which the plainti:® must prove, a 
tenant- defendant cannot be held liable for the rent 
which has accrued due prior to his taking possession. 
Hence if A. leases laud to B., who transfers the 
lease to C., and Q. mortgages to D., who afterwards 
forecloses his mortgage and takes possession of the 
demised premises, D. cannot be held liable for any 
rent which has accrued due prior to his taking posses- 
sion. Macnaghten V. Lalla Me>ya Ball 

, [3 C. Ii. B., 285 

204. Non-regisira- 

iion of t emir e. — Recognition of iramfer of tenure. — 
A putnidar is not bound to recognise any purchaser 
by private sale as his dur-putnidar until he registers 
his name in the zemindar’s serishta, and any proceed- 
ing held against the old dur-putnidar for the recovery 
of arrears of rent without making the purchaser 
a party to it is perfectly legal. Bissomoyee Bossee 
V, Mackintosh . . . .2 Hay, 14 

205. Transfer of 

permanent hereditahle tenure. — Forfeiture. — Sur- 
haralcari tenure . — A zemindar is not bound to recog- 
nise the transfer of a permanent hereditahle tenure 
effected without his consent, and cannot he compelled 
to register such transfer in his serishta ; but the fact 
of siich impro];)er transfer does not deprive the old 
surbarakar of his rights, or entitle the zemindar 
to get khas possession, Kashbenath Peneb v, 
Lekhmonee Peeshab Patnaik . 19 W. B., 99 

206. — — Transfer defeat- 

ing right of re-entry . — Even where a- lessee’s interest 
is transferahle, the landlord is not obliged to recog- 
nise a transfer, if the effect of so doing would be to 
defeat his own right of re-entry. Nend Kishoee 
Singh v. Ismed Kooee . . 20 W. B., 189 
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Transfer of tenancy^ — continued, 

207. Lialility for 

rent. — Registration of tenant. — Transfer without 
landlord’' s hnomledge . — Where a landlord registers a 
new tenant with his express or implied consent in the 
place of the old tenant, the new tenant becomes for 
the future as much personally liable for the rent as 
the old tenant was; and this personal liability 
continues, notwithstanding a fresh transfer or devo- 
lution of the tenure, unless proper steps are taken to 
apprise the landlord of the change, and to have it 
registered in his serishta. Dwaeea Nath Mitteb 

Nobongo Munjoei Dassi . 7 C. L. R., 233 

208. — — Aclcnoroledg-> 

ment of tenancy. — Registration of transfer. — Deposit 
of rent. — The mere deposit of rent in the Collector’s 
office by the purchaser of an under-tenure in his own 
name and that of the registered tenant, is not suffi- 
cient notice to the zemindar of such purchase ; nor is 
the mere acceptance by the zemindar of rent so paid 
an acknowledgment on his part of the purcliaser as 
his under-tenant, but it is otherwise when there is 
acceptance witli notice, notwithstanding that the 
transfer has not been registered. Meityunjaya 
S lECAE V. Gopal Chandea Siecae 

[2 B. L. R., A. C., 131 

S. C. MiETtJNJOY Siecae v, Gopab Chundee 
Siecae .... 10 W. R., 466 

209. — Transfer hy re- 

gistered tenant. — Sale in execution of decree. — Re- 
ceipt of rent. — Aclcnovoledgment of tenancy. — Bengal 
Act VIII of 1865 1 s. 16 . — The plaintiffs were share- 
holders with one B. in a tenure, of which B. w^as the 
registered tenant, but of which he had assigned part 
to the plaintiffs without the consent of the zemindar. 
In execution of a decree against B. for arrears of 
rent, the plaintiffs’ portion was sold, and purchased 
by the defendant. In a suit by the plaintiffs to set 
aside the sale, and recover their property, — Held, 
they were pecuniarily liable for the rent with B,, 
unless the zemindar had made a separate agreement 
wdth them j that the whole tenure was rightly seized 
and sold in execution of the decree; and that the 
taking of the rent from them by the zemindar was 
no such recognition as to bind him, or create a valid 
incumbrance under section 16, Bengal Act VIII of 
1S65. Seinath Chuckeebutty Seimanto 
Lashkae . 8 B. L. B .5 240, note ; 10 W. R., 467 

210. — Without consent 

of zemindar. — Right of zemindar to sell tenure for 
arrears of rent. — Recognition of transferee . — ^A 
tenant cannot, by merely alienating his tenure, 
dejnive the zemindar of the ..right which lie 'would 
otherwise have to sell it in execution of a decree for 
arrears of rent. A zemindar can sell the tenure in 
the hands of the transferee, not being one of the 
iiidgnient- debtors, if he does so with reasonable 
])romptness : provided 3ie lias not done anything to 
recognise the transfer. Where a zemindar makes a 
transferee a party to a suit for rent and accepts a 
decree against him , 10111 % with other persons, he 
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must he held to have recognised the transferee as a 
tenant, although the latter’s name may not have been 
entered as such in the zemindar’s book. Ram Kishoeb 
Aohaejee Chowdhey u. Keishno Monee Deeia 

[23 W. B., 106 

211. Liability for 

rent. — Non-registration of tenure.-— A., the lessee of 
a transferable tenure, transferred his interest to B., 
but after the transfer the name of A. remained 
as registered tenant. Subsequently the zemindar 
brought a suit against A. for arrears of rent which 
accrued due partly before and partly after the pur- 
chase, and obtained a decree for the sale of the 
tenure. Held that the decree might be executed 
against the tenure, though the latter was in Bis pos- 
session before it was passed, it not appearing that 
the zemindar had knowdedge of the transfer before 
the date of the decree. Wooma Chiten Chatteejee 
r. Kadambini Dabee . . 3 C. li. R., 146 

See Nobin Chhndee Sen Chowdhey v. Nobin 
Chunder Chuckeebutty . 22 W, B., 46 

212. — ^Position of 

purchaser. — Act X of 1859, s. 21. — A decree against 
a vendor obtained before a Collector cancelling a 
pottah of a jote -which has been sold, is not bind- 
ing on the purchaser of the jote if the purchase was 
made before the transfer of the tenure to him took 
place. The purchaser having entered into possession 
became a “ ryot holding under a pottah, the term of 
wdiich had not expired,” within section 21, Act X of 
1859, and therefore could not he ejected otherwise 
than ill execution of a decree made in a suit against 
himself. Lalbjee Sahoo v. Bhugwan Doss 

[8 W. R., 337 

213. Suit for rent, 

— Liability of tenure for rent. — Rent due hy for- 
mer tenant. — A decree for rent obtained by a land- 
lord against his registered tenant renders the tenure 
comprised in the decree liable for sale, although such 
tenure may have passed into other hands than those 
of the judgment-debtor. The landlord’s remedy is, 
however, in such case, strictly confined to the sale of 
such tenure under his decree. He cannot make a 
tenant personally liable for rent which accnied due 
before such tenant became the owner of the tenure. 
The remedies ivliich are provided hy the Rent Law 
for enforcing the payment of rent hy sale of the ten- 
ure or by distress are remedies in rem. The per- 
sonal liability of one tenant cannot be transferred* to 
another. Rash Behaey Bundopabhya n. Peaey 
Mohhn Mookeejee . . I. L. R., 4 Gale., 346 

[3 C. L. R., 116 

18. ACpRETION TO TENURE. 

214 . RigM to increment to 

tenure. — The law gives an increment to a tenant 
or under-tenant in possession, -without reference to 
the nature of his title. Naeain Doss Bepaey r. 
SOOBUL Bepaey . . • ,1W. R.,11S 
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18. ACCRETION TO TENURE — eofttimed. 
EigM to increment to tenure — continued, 

2X5. — Tenant-at’tvill. 

—A tenant'at-will is entitled to occupy an accretion 
to liis holding so long as he retains possession of his 
original holding. Bhugabut Peasad Singh v. 
Dueg Bijai Sing . . . 8 B. L. B., 73 

[S. C., 16 W, B., 95 

Coniray Finlay, Mhib Co., v, Gopee Ivrtsto 

Gossamee . . , .24 W. R„ 404 

2X6, — Bigh-t to pottah from the 

aemindar for accreted land.— paying 
rent to Government , — In case of an accretion to 
land by alluvion, the ryot is not entitled to a pottah 
from the zemindar in respect of the accretion, if it is 
an accretion to a jote the rent of which is payable 
to Government. Campbell v, Kishen Dhun Atj- 
DHioAEEE . . Marsh., 67 : 1 Hay, 233 

Kishen Dshn Attdhicabee v, Campbell 

[W. B., F. B., 22 : 1 Ind. Jur., O. S., 79 

217, Terms of holding accreted 

lands. — Aeng, Meg, XX of 1S25, — Assessment of 
accreted lands. — Lauds accreting to a tenure are, 
under Regulation XI of 1825, to be held under the 
rates and on > the conditions imposed upon the ori- 
ginal tenure itself. Mahomed Wassil v. Ztjle- 
KHA Khatoon , . . ,2 Hay, 515 

218. Meng, Meg. XI 

of 1825 i s. 4, cl, 1. — Keld that, under section 4, 
clause 1, Regulation XI of 1825, tenants have a 
right to the land accreted to their holding ; and if 
the tenant has acquired a right of occupancy in his 
original holding he would enjoy a similar right in 
the alluvial land, although he may not establish that 
he^has held such alluvial laud for twelve years. 
OoDiT Rai -y. Ramgobind Singh 

[2 Agra, Ft II, 206 

, 2ia : Land accreted 

lo maafee tenure. — Beng, Meg. XI of 1825, s. 4, cl. 
1. — Wliei’e alluvial land has been formed in front of 
and contiguous to an old maafee which had been re- 
sumed and settled with the maafeedars, — BLeld that, 
in the ahsenee of any custom to the contrary, the 1st 
clause of section 4, Regulation XI of 1825, applies, 
and the portion so thrown up in front of the maafee 
becomes an increment to the holding of ex-maafee- 
darS. Fuzl-ood-deen t>. Imteeaz-oon-Nissa 

[3 Agra, 152 

220. — Where lands 

become annexed to a jote by gradual accretion within 
the meaning of section 4, Regulation XI of 1825, 
the jotedar is entitled to hold them on the same 
principle and under the same legal conditions as he 
holds the parent estate. Gobind Moneb Debia v. 
Dino Bttndhoo Shaha , , 15 W. R., 87 

221. ^ Leng, Meg. XI 

of 1825, s, 4, cl, 1 . — Clause 1, section 4, Regula- 
tion XI of 1825, refers only to under-tenants inter- 
mediate between the zemindar and the ryot, and to 
khoodkasht or other ryots who possess some perma- 
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nent interest in their lands, and not to tenants from 
year to year. Zuheeeoodeen Paikab r. Campbell 

[4 W. B., 57 

222. JBeng. Meg, 

XI of 1825, s. 4, cl. i.— Clause 1, section 4, Regula- 
tion XI of 1825, prescribes that the right to. the 
: occupancy of accreted land is with tlie owner of the 
parent inelial or subordinate tenure, as the case may 
be. But so far from saying that it is revenue or 
rent free, or that the original revoime or rent assess- 
ment covers the demand both for the original estate 
or original subordinate tenure and for the accreted 
land, the very reverse is contemplated by the sec- 
tion, which provides for payment of revenue or rent, 
if payable under law or usage.. Accreted lands, 
when liable to enhancement at the ordinary neigh- 
bouring rates, are entitled to a deduction of 10 per 
cent, for collection charges, and 10 per cent, for 
talookdari profits. Jugght Chbndee Dutp r». Pa- 
NIOTY . . « . 6 W.R., AetX,48 

223. Accretion to saimma ten- 

ure. — Bong. Meg. XI of 1825. — Clause 1, section 4, 
Regulation XI of 1825, and section 22, Act X of 
1859, will not allow a suit for the assessment of lands 
accreted to a ziinma tenure ^ and holders like the 
ziminadar, in a case of this nature, are not liable 
under section 15, Act X of 1859, for additional rent 
for chur land, until they are sliowii by the zemindar 
to be holders of tenures subsequent to the Decenuiai 
Settlement not having a fixed jumma, and then only 
liable for the talookdari rates paid hy others of the 
same class for similar lands. Panioty r. Juggut 
Chitndee Dutt . . . .9 W, R., 379 

224. Accretion to Lolding of 

mirasi jotedar. — Might of oceiipaney. — A 
mirasi jotedar with a right of occupancy has a 
right to lands which accrete to his jote, and the 
zemindar cannot take tliem away and settle them 
with other parties. Attimoollah ». Saheboollah 

[15 W. R., 149 

225. Rent of aeereted land.— 

Beng. Meg. XI of 1825, s. 4, cl. 1. — Liahility to in- 
creased rent. — When the area of land held by a 
tenant under a permanent tenure has been increased 
by accretion the tenant becomes subject to pay an 
increased rent on account of the land gained by 
accretion on the conditions laid down in Regulation XI 
of 1825, section 4, clause 1. llAMNiBnEE'MANJiE v, 
Pareutty Dasseb . I. L. B., 5 Calc., 823 

S. C. Shohossoti Bosses v. Pabbutti Bosses 

[6 C. li. E., 362 

BBOJENDBA COOMAB BHOOMICK V. WOOPENBBA 

Naeain Singh . I. B. R., 8 Calc., 706 
8ee BabPvAnath Manbal v. Binode Ram Sein 
[1 B. L B., F. B., 25 : 10 W. B., F. B., 33 

IIlTEBOSOONDEEEB BOSSEE V . GOPI SOONDEBEE 

Bosses ' . . . . ■ 10 G. Ii. .R., ,558 
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18. ACCEETIOK TO TENURE— 

226. — : Lessee under Govern- 

ment. — Eight of lessee to accretions to his tenure. — 
The lessee of a moiizAh ordmarily being in the position 
of zemindars, a lessee holding lands from Government, 
in the absence of any stipulation in his lease to the 
contrary, is entitled to the benefit of all accretions 
formed upon such lands during the term of his hold- 
ing and may sue the occupants for a fair and equit- 
able rent. Mutuea- Kant Shaha u. Mbajan Mun- 
bfl . . . ■ . . 5 C. D. R., 192 

227. Land in excess of tenure. — 

Accretions to parent tenure , — Rate of rent . — Beng. 
Meg. JCI of 1825^ s. cl. 1. — In a suit for arrears 
of rent, it appeared that the defendant had, in 1260 
(1853), executed a kabuliat, in which the boundaries 
of the land were given and the rate of rent fixed, 
and which provided that the land might be measured 
after 1261 (ISSdi)- In 1281 (1874), a measurement 
was made, and it was found tliat some land had 
accreted ,* and the plaintiff now sued for rent for the 
accreted land, at rates varying with its nature and 
quality. Held that the accreted laud should he 
governed by the terms and conditions applicable to 
the parent tenure, and that the same rent was pay-^ 
able for it as for the land included in the kabuliat. 
The meaning of Regulation XI of 1825, section 4, 
clause 1, is, that the incidents of the original tenure 
attach to the increment. GoLAai Am v. Kali 
Keishka Thakue 

[1. L. R., 7 Calc., 479 : 8 C. L. B., 517 

228. Submergence of 

occupancy -tenanfs land. — Diluvion. — Liability for 
rent, — Eesumption by landholder. — Custom. — Act 
XU of 1881 {N.-W. P. Pent Act), ss. 18, 31, 34 (b), 
95 (n). — ^A landholdei', — allegingthat by local custom 
when land was submerged, and the tenant ceased to 
pay rent for the same, his right to it abated, and 
when the land reappeared the landholder was en- 
titled to possession thereof ; that certain land belong- 
ing to him had been submerged and the occupancy - 
tenant thereof had ceased to pay rent for it; and 
that such land had reappeared and had come into 
his possession under such custom, — sued such tenant 
in the Civil Court for a declaration of his right to the 
possession of it. Held that, inasmuch as sections 18 
and 31 of the N.-W. P. Rent Act, 1881, showed 
that notwithstanding the submergence of the land 
the tenancy still subsisted, and as the tenant could 
not lose his right to the land except by relinquish- 
ment or ejectment under the provisions of that 
Act, and as the custom set up by the landholder 
was opposed to the provisions of section 34 (b) of 
that Act, the suit was not maintainable. Kupil 
Rai V. Radha Peosad Sing-h 

[I.L.R.,5 All.,200 

229. Suit for in- 

creased rent for lands found in excess on measure- 
ment. — In a suit to recover a kabuliat at enhanced 
rates for excess lands, where defendant tiled a pottah 
on which were endorsed the numbers of certain 
daghs of a measurement made by the zemindar, and 
composing a mokurrari tenure, and also pleaded 
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Land in excess of tenure— continued. 
that part of the excess land Avas lakhiraj, it was held, 
in regard to the land claimed as lakhiraj, that plain- 
tiff's remedy lay in a suit for resumption and assess- 
ment ; and with regard to the land covered by the 
pottah, that defendant %vas entitled to hold the 
whole of the lands comprised ’within the daghs, not- 
withstanding that a recent measurement showed a 
greater extent of area than had been formally as- 
certained. Modbb Httddin Jowadar r. Sandes 

[12 W. B., 439 

Rashitm Beebee v. Bissonatte Sircar 

[6 W. R., Act X, 57 

David v. Ram Dhitn Chatteejee 

[6 W. R., Act X, 97 

Rajmohdn Mitter V. Gooiioo Chtjen Avon 

[6 W. R., Act X, 106 

230. Land held in excess of 

tenure. — Mirosi islemrari pottah. — liight to 
enhance rent . — Where a mirasi istemrari pottah 
had been granted by a |)utnidar whose pntni had 
been created while the mehal was under temporary 
settlement, and who had to pay a higher rent to the 
zemindar when the latter obtained a permanent 
settlement from Government at a liiglier jumnia, 
it was bold that the fact of the pntnidar having to 
pay a higher rent to the superior holder did not, 
under tlie circumstances, warrant his raising his 
lessee's rent. Where a putnidar sued for enhance- 
ment of rent on the foregoing ground, he was held 
not to he entitled to a decree for enhancement of 
excess land in defendant’s possession, or to treat him 
as a trespasser in respect of such excess. Binodb 
Beharee Roy v. Masse yk . . 15 W*. B„ 494 

231 . — — — Eate of rent 

assessable for. — In respect to excess area it was held 
(Pheae, J.) that plaintiff was entitled to a fair and 
equitable rate ; (Bayley, J.), that excess land should, 
as a part of the same lease, he liable to the same 
terms as the other land originally given under it. 
Golam Ali V. Gopal Lall Tagoee . 9 W. R., 65 

232. Suit for rent. — 

JSneroaohment . — A., the holder of an independent 
istemrari tenure lying in B.^s zemindari, let it to C., 
who, under cover of his lease, encroached upon the 
zemindari lauds. Held that there was no implied 
contract of tenancy between C. and B., and B. could 
not sue C. for rents on account of the excess lands. 
Jaynabayan Singh v. Matilal Jha 

[1 B. L. B., A. C., 21 

233. ^Encroachment 

by tenant, Presumption of English law as to . — 
The presumption of Engiish law as to encroach- 
ments made by a tenant during his tenancy upon 
the adjoining lands of liis landlord is that the lands 
so encroached upon are added to the tenure and 
form j)art thereof for the benefit of the tenant, 
so long as the original holding continues, and 
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afterwards for the henetit of the landlord, unless 
it clearly appeared by some act done at the time 
that the tenant made the encroachment for his 
own beiieht. Where lands encroached upon have been 
added to the tenure, the tenant, if his tenancy is 
]K‘rmauent, or he has a right of occupancy, cannot 
be ejected from them while the tenure lasts; but 
when rent is readjusted, these lands may be brought 
into tlie calculation. Gooiioo Doss Roy v. Issue 
CiiiJ3^nEE Bose . . . 22 W. B., 246 

234. - — — Landlo7'd^s rigid. 

— hJncroacIiVicnt, aaiuiesced hi hy landlord . — If a 
tenant during his tenancy encroaches upon the land 
of a third person, and holds it with his own tenure 
until the ex])iratioii of the tenancy, he is considered 
to have made the encroachment not for his omi 
beneht; but for that of his landlord ; and if he has 
aequired a title against the tliird person hy adverse 
possession, ho has acquired it for his landlord and 
not for himself. Nudoyaechand Shaha v. Meajan 

B.,10 Calc., 820 

' 285, — Te^iani bring- 

ing jungle land into cultivation. — Assessment of rent, 
— improvements Ig tenant,— k ryot who brings jungle 
land into cultivation is liable, after a reasonable 
period, to pay the full pergunnah rates of cultivated 
land. A ryot who does more than bring unculti- 
vated land into cultivation, — i.e., converts, by means 
of special works and special labour, miculturable 
into culturable land, — is entitled to hold at excep- 
tlonailv low rates. Chowdhey Khan v. Gour 
dANA e a ' « .2 "Wa B.j jAct IK) 40 

19. RIGHT TO CROPS. 

233. Biglit to crops on deatli of 

oecuXDaney ryot . — Legal representatives^ Right of^ 
against zemindar. — A zemindar cannot lay claim to 
tiic crops on the ground at the ryot^s death, even 
supposing that the occupancy right lapsed in his 
favour, as it forms a part of the property belonging 
to the deceased, and passes to bis legal represent- 
atives. Doorga Pershad v. Doochttr Peeshad 

[32 Agra, 188 

237 . Eight to crops when 

stored. — Bhag~jote tenure. — When lands are held 
under a bhag-jote tenure, and the tenants are bound 
by agreement to cut and store the crops on their 
landlord's chuck, where it is afterwards to be di- 
vided, the dominion over the crops till division is in 
the landlord. Horro Narain v. Shoodha Kristo 
Eerah . X, Xi. B.j 4 Cale.y 890 1 4 C. Xj, B., 32 

238. Standing crops . — Effect of 

order of ejectment under Bengal Rent Act, 1869 . — 
The effect of an order of ejectment under the Bengal 
Rent Act is to dispossess the ryot not only of the land, 
but also of the crop staMing thereon. In the 
MATTER 03? "DURJAN MAHTON V. WaJID HoSSEIN 

[I. 5 Calc., 135 


20. PROPERTY IN TREES PLANTED ON 
LAND. 

289. Bight to trees for timber.— 

Right to cut doton f rees. — A zemludar has a right in 
the trees grown on the land hy the tevKUit; juul 
althougli the tenant has a riglit to enjoy all tlit? bene- 
fits of the growing timber during his occup:iu<‘y, bo 
bas no power to cut the trees down and convert the 
timber to his own use. The zemindar may sue If^ 
have Ins title in the g^o^ving trees declared. Aimooii 
Roiioman V. DatarAm Bashee 

[W. E., 1864, 367 

240. Bight to trees iilaiited by 

ryot. — Death of rgot, — Held that the plaiiitiiis, 
the owners of the lands on wliieli trees stand, are, in 
default of heirs, entitled to proprietary possession of 
trees as “ lawurisce" wliich had been planted by tbo 
deceased ryot. Bhaieow Been v. Mookta'Ram 

[1 Agra, 13 

241. Right |to trees already 

planted. — Lease in 'perpetuity. — Where a lease is 
granted in perpetuity at a fixed rent, and the lessor 
reserves no reversionary interest in tlie land or in the 
trees growing on it, the lessees are entitled to the 
ownership of the trees. Sharoda Soondari Debia 
V. Gonee Sheik , . . .10 W. B., 419 

242. Assessment in respect of 

trees. — Profits realised hy erection of huts for 
pilgrims. — A landlord is entitled to assessment in 
respect of trees as being the produce of the soil, but 
not ill respect of profits realised by the use of stalls 
or huts erected hy the tenant for the use of pilgrims 
frequenting a fair annually held on the land in honour 
of an idol which the defendant has there. Kewajah 
Chyemhn Kajah y. Jan Ally Chowhhet 

[1 W. B., 46 

243. Evidence of property in 

trees. — Proof of acts of otonership. — A person’s 
title or property in a tree may be proved by sliowing 
that the tree grows on his land, without proof of any 
act of ownership over the tree. Chutoor Bhooj 
TeWAREE V. ViLLAET AlI KhAN 

[W. B., 1864, 223 

244. Trees planted by lessee, — 

Right to growing trees under grant of homestead or 
waste land. — A peshcuslii sanad, or grant at a (piit 
rent of homestead and waste land, being construed 
to assign a heritable right in a tract of land capable 
of yielding fruits by virtue of which the bolder, during 
the eoiitinuance of his right, possessed absolutely the 
entire use and fruits thereof, — Held that the lessor 
or grantor had no more right to the trees planted 
hy tlie lessee than he had to the crops soavii by lilm. 
Goluck Rana V. Nxjbo Soonburee Dossee 

[21 W. B., 344 

245. — ^ Presumption as to owner- 

sMp of trees. — Suit for possession of tree.' — Pre- 
sumption in favour of lessee. — In a suit to recover pos- 
session of a tree and of its produce, where defendant 
was admitted to he plaintilYs tenant as to the land on 
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“ 20. PROPEETY IN TREES PLANTED ON 
LAND — continued. 

Presumption as to ownership of trees— 

continued. 

which the tree stood, — Seld that the tree was rightly 
presumed to he included in the lease, and that it was 
for the plaintiff to establish that he was entitled to 
remain in possession of the tree notwithstanding the 
lease. Held that the fact of a part of defendants 
allegation— tiv's:., that the tree had been planted by his 
ancestor — having proved untrue, did not entitle plain- 
tiff to a decree. Mahomed Ali v. Bolaeeb Bhug- 
anT 24 W. R., 330 

240 , Right of tenant to remove 

trees. — Determination of tenancy. — Purchaser of 
rights of tenant after expiry of tenure. — 'Meld that 
trees accede to the soil and pass to the landholder 
With the land on the termination of a tenancy, and 
unless the tenant uses, during the term of his tenancy, 
his privilege, where he has it, of removing the trees, 
he cannot do so afterwards; he would then be deemed | 
a trespasser. Meld also that, where a tenant has been 
ejected in the execution of the decree of a Revenue 
Court for arrears of rent from the land forming his 
holding, his tenancy then terminates, and with it all 
right in the trees standing on such land or power of 
dealing mth them, k person, therefore, . who pur- 
chases the rights and interests of a tenant after his 
ejectment in the execution of such a decree, cannot 
maintain a suit for the possession of the trees stand- 
ing on the tenant’s holding. Ram Baeah Ram n. 
Salig Ram Singh . ' . I. L. R., 2 All., 896 

247. Property in timber. — Pight 

to trees on land. — Transfer of trees hy tenant . — 
The presumption of law and the general rule is that 
property in timber on a tenant’s holding rests in the 
landlord in the same way as, and to no less an extent 
than, the property in the soil itself. Soonar v. Khu~ 
dermif 2 N. JV,, 251 ; Ajudhia Math v. Sital, I. L. 
M,, 3 All., 567; Ahdool Mohoman v. Dataram Bashee, 
W. R., 1864, 367 ; Rutionji Ddulji Shet v. Collector 
of Thanna, 11 Moore’s I. A., 295 : 10 fF. R., P. C., 
13, referred tq. Meld, therefore, where an occupancy- 
tenant transferred his holding, that the transfer was 
not only invalid in respect of the holding, but in 
respect also of the trees on the holding. Kasim 
Mian v. Banda Husain . I. L. R., 5 All., 616 

243 , : Lease of produce of trees. 

— Bjfect of lease to pass property in trees. — A. lease 
which gave a right to the produce of trees held not to 
pass any property in the trees. Mahomed Ali v. 
Deo Naeain Singh . . . ,1W. R.5 352 

249. Property in trees passing 

witli tlie land. — Trees so long as they are not severed 
or cut are primd facie to be taken as passing with the 
land on wdiicii they grow, and a sale of a house and 
compound would comprise the trees thereon unless 
it could be shown that they were specially excepted. 
SOONAE V. Khijdeeun , . 2 IST. W., 251 

250. — Sale of trees in execution 

of decree against tenant.— IVee.? planted hy 
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20. PROPERTY IN TREES PLANTED ON 
LAND — continued. 

Sale of trees in execution of decree 
against tenant — continued. 

occupancy -tenant loith landholder’s consent. — Trans-, 
fer of right of occupancy . — Act XII of 1881 {N.-W. 

P. Rent Act), s. 9. — An occupancy- tenant, whose 
orange trees, planted with the landholder’s consent, 
had been sold in execution of a decree against him, 
made a collusive resignation of , his land to the land- 
holder, who thereupon sued the purchaser and the 
occupancy-tenant for possession of the land with or 
without the trees. Meld that, as the purchase did not 
involve a transfer of the tenancy of the land in the 
sense of section 9 of the N.- W. P. Rent Act, nor any 
change in the relations between the landholder and 
the occupancy-tenant such as was prohibited by that 
law, the landholder was not entitled to possession of 
the land. Lalman v. Mannu Lal 

[I. L. B., 6 AH., 19 

251 . RigRt of occupier of land. 

— Bombay Act I of 1865, s. 40. — Right to trees on 
land. — The occupier of laud who does not come 
under section 40 of the Bombay Survey and Settle- 
ment Act, 1865, has not, in the absence of agreement, 
any proprietary right to the trees growing on his 
land. Govind Pueshotam Kolatkae v. Sub- 
COLLECTOE AND DEBDTY CoNSEETATOE OE FoEESTS 

OE Colaba ... 6 Bom., A. C., 188 

252. liien of mortgagee of guava 

j trees after ejectment of tenant. — Trees planted 

hy tenant. — A ryot mortgaged certain guava trees 
which he had planted on a portion of his holding. 
Subsequently the zemindar obtained a decree against 
the ryot for ejectment, and after his ejectment the 
mortgagees obtained a decree on tlieir mortgage 
deed. Meld, in a suit between the mortgagees and 
the zemindar, that their lien on the trees was de- 
stroyed by the ejectment of the ryot. Peaetjn n. 
Ram Naeain Singh alias Runnoo Singh 

[1 3N. W., Ed. 1873, 213 

253 . Right to hypotReeate trees. 

— Tenant mith right of occupancy. — A tenant with 
a right of occupancy can only make a valid hypothe- 
cation of the trees on the land he holds for the tetm 
of his tenancy ; with his ejectment from such land 
and the cessation of his tenancy, such an hypotheca- 
tion ceases to he enforceable. Ajudhia Nath v. 
Sital .... I. L. R., 3 All., 567 

254 . Right of usufructuary 

mortgagee. — Right to trees planted hy him during 
tenure. — Meld that, although defendant, usufructuary 
mortgagee of a share in a joint estate, would not 
acquire any right to the trees x>lanted by him in his 
mortgage term, yet, as coparcener in the estate, he 
would he sharer in the trees. Bahadooe Khan n. 
Koba Mull .... 1 Agra. 281 

255 . Ex-proprietary tenant. 

Right of. — Nature of the rioht of occupancy. — N.- 
W. P. Rent Act, XII of 1881, s. 7. — Preei.— In a 
suit for recovery of possession of zeinindari property 
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20 PKOPEETY IH TREES PLANTED ON 

LA.ND — continued. 

Ex-proprietary tenantj BigM of-conti- 

7med. 

conveyed by a sale-deed, incliiding certain plots of 
lancUOnoh were tbe defendant-veudor’s 
Oniirts lield, with reference to section 7 of the In 
w P. Tnt Act (XII of ISSl), tirat the defend- 
ant was entitled to bold possession of tlie said plots 
as ex-proprietary tenant; but as it appeared that 
they had fruit and other trees upon them, the Courts 
awm-ded the plaintiff possession of these trees, on the 
ground that the nature of an ex-proprietary tenuie 
did not entitle the holder to resist a claim of this 
kind as to the trees upon the land forming the area 
of such tenure. Seld that this decision was errone- 
ous, and that the plaintiff’s claim to possession of the 
trees upon the plots in cinestion must he dismissed 
Per MahMOOD, J., that the principle of the maxim 
cujm est soUm ejm est adccelum apph- 

cable to the case by way of analog, and “ 

ex-proprietary tenant had all the rights and mcidents 
assigned by iurisprudence to the ownership of land, 
subject oily to the restriction imposed upon the 
occupancy tenure by the statute which created it, and 
that^hence he would be entitled to the trees on the 
laud, and to use them as long as the tenure existad. 

V. Smith, 12 B. L B. 8‘2j Barendra 
Naraiit Boy Ohowdhry v. Ishan Chandra Sen, 13 
BLR. 274 : Gopal Fandey v. Farsotorn Dass, L 
T 7?* 121; Goluclc Rana v, N'uho Soonduree 

DasZe 21 /?., 344 ; Mahomed All v. Bolakee 

Bhnggk 24 W. R., 330; Ram Raran Ram v. Sahg 
Ram Singh, I. L. R., 2 All, 896 ; andNeJi Prasad y. 
Sar Dual, I. L. R-, 7 All, 691, referred to. Also 
per Mahmood, J., that it would he impossible to give 
effect to the lower Court’s decrees without disturbing 
the ex-proprietary tenant s rights, for if the 
were entitled to possession of the trees, he would 
entitled to enter upon the land to get at the trees, 
because when the law gives a right, it must be un- 
derstood to aUow everything necessary to that 
right effect. Singh 

21. FORFEITURE. 

(a) Bbeach oe Conditions. 

2SQ _____ Condition for forfeiture. 
Construction of.— A condition of forfeiture should 
not be extended beyond the words m which it is 
expressed, unless, perhaps, it is impossible without 
BO extending it to give a reasonable construction to 
Sirum'entintMcbitap^^^^^^ KAMNuESiKaH 

CatrCKEBBTTTTl' 'V. DWAEKANATH 

257. — Condition for forfeitpe.— 

Concurrent remedies for breach of eofiditions m 
lease.^Lamages.—'J^l^ere is notbing incompatible m 

tbe two remedies of damages andforfeiture tor breacb 
of the conditions of a lease. Where there is an obli- 
gation (as in this case by a lessee) to do several suc- 
cessive acts, the obligation is broken if anyone ot the 
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21 . FORFElTURE--oo«^iMW.e(l. 

(a) Breach oe Co-^DiTiom—co7ttmnedo 
Condition for forfeiture— 
acts is omitted when the time for its performance 
comes. The lessor is not obliged to wait until the 
expiration of tbe term ; nor is the lessee hable to 
several successive suits for each partial breach of the 
condition, and tlien to one general penalty for^ tlie 
whole. Nor is it nsual, when a penalty is provided 
for breach of condition, to bring two suits oiie to 
enquire into the existence of the breach, and the 
other to enforce the penalty. ChUiX-DER N ATO 
SEE V. SiRDAE IVHAN . . . 18 W . B., 218 

253 Coi7veya7ice 7m.th 

agree^nent to re- purchase. — Lease. — A. conveyed land 
to B., with a collateral agreement to re-purehase 
within a certain period; the right to redeem, how- 
ever, being dependent upon the due performance by 
A. of tlie conditions of a certain lease of the land in 
question wdiicb A.y remaining in possession, agreed to 
take from B. The rent falling in arrear, B. sold the 
land to C. within the period allowed A. to redeem. 
On appeal the High Court set aside the sale, holding 
that there was no natural connection between the 
lease and the condition to redeem, and that the 
clause for forfeiture was so vaguely worded as to have 
the appearance of a mere threat, as in equity, in the 
absence of specific mention of the nature of the 
failure which is to bring down the penatly of for- 
feiture, that penalty ought not to 
Ahonxmoits » • 1 Ih-cL* Jur., O. S .9 loO 

S. C. Chidambaea Pillai v. Manieka Chetti 

[1 Mad., 68 


259. Breaeli of eonditions in 

lease.— Abreacli of any of the stipulations in a lease 
does not cancel the lease or give a right to ql^ct, 
unless there has been an express provision to that 
effect in tbe lease. AUG-UB SiNGii «?. Mohinee 
Butt Singh . . 2 W. R., Act X, 101 

Mahomed Faez Chowdhey v. Shib Doolabee 
Tewaeee . . . « 6 W. B., lOS 

Tumeezooddeen Chowdhey r . Sfewar Khan 

[7W.B., 200 


260. 


Rjectme^ii.- 


Ryot toith right of occupanog.—A ryot with a right 
of occupancy, though holding under a temporary 
pottah for a term of years, cannot be ejected by bis 
landlord, unless the latter can prove a stipulation 
under section 7, Act X of 1859. Sheeb Dyad 

PAULEET V. DWAEKANATH SOOKtTL ' 

[2 W. B., Act X, 54 


261. 


Improper use 


of land.-~Bject7ne7it.--Wlieve a tenant has been 
guilty of a breach of duty in the use of his land, sncli 
as making a tank in it, bnikling on it improperly, or 
changing the character of the cultivation, such con- 
duct does not necessarily operate as a forfeiture so as 
to render the tenant liable to ejectment. NoynA 
Missee - w. Rhbiehn ■ ^ 

[I. Ii. E., 9 Gale., 609 ; 12 G. L. E., 800 
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LAHDLORD AWD ^B’EAMT-^-contimed, 
21. FORFEITURE — continued, 

(a) Breach oe Conditions — continued. 

Breaeli of conditions in lem^-^continued, 

2C2. Destruction of 

trees and alteration of cultivation hy tenant . — 
Dight of re-entry . — Some of the trees in a grove were 
destroyed, and the tenant brought the land on which 
they had existed into cultivation. His act operated 
to create a right of re-entry on so much of the land 
in favour of the landholder. Amir Singh v. Moaz- 
ZHM Adi Khan . . . . 7 3Sr, W., 58 

263. — ^ Forfeiture for 

neglect to cultivate. — Construction of lease. — Where 
it was a condition in the kabuliat that the tenant’s 
holding would be forfeited if he neglected to cultivate 
the land without reasonable excuse, — Held that the 
condition could not be regarded as a mere ad terror- 
em clause, since, if it came to the selling up of the 
tenure for default, it made a great difference to the 
landlord whether the land had been properly culti- 
vated or not. Godam Ali Chowdhry v. Bhosai 

[25 W. B., 227 

2B4:, BigM to cancel tenancy. — 

Zemindar. — Resumption of land for non-cultiva- 
tion . — A zemindar cannot put an end to the relation 
of landlord and tenant, except in the manner provided 
by law. A tenancy is not determined by the mere 
fact that the tenant has allowed the land to remain 
uncultivated. Dinabhandh v. Lokanadhasami 

[I. li. B., 6 Mad., 322 

265. Hon-paymeni 

of rent . — Omission to pay rent may be a good ground 
for a suit for arrears of rent or for ejectment, but 
not for the cancelment of a pottah not otherwise im- 
pugned. Umeithnath Chowdhey V. Koonj Be- 
HABY Singh .... W. B., F, B., 34 

266. Hon-payment 

of rent . — The right to cancel a lease for non-payment 
of rent hy a lease-holder not having a permanent or 
transferable interest in the land being given by sec- 
tion 22, Act X of 1859, need not be provided for in 
the lease. Kadir Gazee v. Mohadebee Dossia 

[6 W. B., Act X, 47 

207 , — Liability to Rave tenancy 

cancelled. — GathuU tenant. — Non-payment of as- 
sessment , — Where a gatkuli tenant omits to pay the 
assessment on his gatkuli land, lie does not lose his 
right to the laud unless some other person is put in 
possession hy Government. Any one simply taking 
possession is merely a trespasser, against whom the 
gatkuli tenant would be entitled to recover. Mal- 
HARI VADAD RAGHOJI V. TURARAM TALAD DaRKO- 

6 Bom.j A. C., 86 

268. ITon-payment of rent.— 

Dease, Construction of , — Conditions for forfeiture. 
‘ — Where a lease of 1847 contained two provisions, 
one for the payment of Rl,300 as rent, and the other 
was a stipulation for forfeiture and re-entry on de- 
fault of payment, and hy a solehnamah of 1848 that 
rent was put an end to, and in lieu thereof the lessor 


LAHDLOBB AHB TEWAHT — continued, 

21, FORFEITURE — continued. 

{a) Breach of Conditions— 

IJ^’on-payment of Terkt— continued. 

received hack a portion of the land leased in 18473 
hut by a subsequent solehnamah of 1858 the lessees 
agreed to pay R334 as rent, but no new provision 
was made for re-entry, and no fresh stipulation for 
forfeiture, — Held that the clause of forfeiture and 
re-entry, in respect of the Rl,300 under the lease of 
1847, did not apply to the R334 under the solehnamah 
of 1858. Rithmoonissa v. Soopun Jan 

[18 W. B., 244 

269. — — Fjectment.— 

Right of occupancy. — Bengal Act VIII of 1869, s. 
52, — The mere omission to pay rent for dve years 
does not of itself amount to forfeiture of a ryot’s 
right of occupancy, and will not be sufficient to sus- 
tain an action hy the landlord for the recovery of the 
ryot’s holding. A ryot having a right of occupancy 
cannot he legally ejected, unless under an order regu- 
larly obtained under section 52 of the Rent Law, — that 
is, under a decree for arrears of rent unsatisfied within 
fifteen days from the passing of the decree. Musy- 
athdla V . Noorzahan . I. L. B., 9 Calc., 808 

270. Failure to pay rent at due 

date.— W.-TT. P. Rent Act, XVIII of 1873, s. 98 
(e ). — Suit for cancelment of lease. — Breach of con* 
ditions involving forfeiture. — The plaintiff, the re- 
presentative in title of a lessor, sued under clause (c)# 
section 93 of Act XVIII of 1873, for the cancel- 
ment of a lease, on the grounds, among others, that 
the lessees had paid the rent to the Collector, oil 
account of the revenue due in respect of the estate, 
instead of to him; secondly, on the ground that 
they had failed to pay certain instalments of rent 
on the due dates; thereby committing breaches 
of the conditions of the lease involving its forfeiture. 
Held, on the construction of the lease, with refer- 
ence to the first ground, that as the lease was intend- 
ed to he perpetual, and as the rent had been paid 
to the Collector for many years under an arrange- 
ment effected between the parties to the lease, and it 
was not showm that the plaintiff had repudiated this 
arrangement (even if he had the power of so doing) 
or demanded payment of the rent directly to himself, 
paymeut of rent by the lessees to the Collector did 
not amount to a breach of the conditions of the lease : 
with reference to the second ground, that the lease 
being intended to be perpetual, and no arrears of rent 
being due, irregularity and uiipunctuality in the pay- 
ment of the instalments of rent in question were not 
breaches of the conditions of the lease involving its 
forfeiture. Aelakh Rai v. Ahmad Khan 

[I. Ii. E., 2 All, ,437 

271. Breach ofeondi* 

tions of lease. — Delay in payment of rent. — Might 
to interest. — In strict law a farmer forfeits his lease 
by the withdrawal of tlie personal security given by 
him at the time of taking the farm. But cases of 
forfeiture are not favoured when no injury has result- 
ed, or when a money compensation is a sufficient 
remedy. Mei'e uiipunctuality in the date of payment 
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21. FORFEITURE — continued. 

(a) Bbeach oe Conditions— 

failure to pay rent at due d^te-—conthiued. 

of rent is no ground for forfeiture. Tlie zemindar, if 
lie lias sustained injury by sucli nnxiunctuality, may 
sue for the interest due during tlie period in which 
the different iiisfcalineiits remained unpaid and for 
conditional forfeiture, but he cannot demand at once 
the absolute forfeiture of the property. Alum: 
Chunder Shaw Chowdhry r. Moran 

[W. R., 1864, Act X, 31 

272. Right to re-enter. Accrual 

of. — Melief against forfeiture for non-payment of 
rent. — It is not absolutely necessary for a lessor to take 
legal measures for obtaining possession of the demised 
property on accrual of right of re-entry for breach of 
covenant. He may (if he can do so peaceably and 
cpiietly) take possession thereof without having 
recourse to civil proceedings (which are only neces- 
sary in case he apprehends resistance) ; and if he does 
so re-enter ho cannot be sued for trespass, inasmuch 
as the interest of the lessee becomes forfeited, and 
the lessor enters on what is in fact his own property. 
The mere fact of demanding rent in one year is not 
sufficient to create an obligation to make such a de- 
mand in subsequent years, or on failure thereof to 
debar the right of re-entry. Relief may he granted 
by the Courts in India against forfeiture for non- 
payment of rent. A lessor who has re-entered on 
the demised property for breach of a particular con- 
dition can, when called upon to defend his position, 
plead other breaches which might have justified the 
re-entry, and cannot be restricted to prove only that 
under which ho originally claimed re-entry. Great 
Eastern Hotel Company r . Coelectob op Al- 
lahabad , . .2 Agra, Es., O. C., 1 

273 , Relief against forfeiture. 

— Fenaliy. — Non-payment of rent. — Third defend- 
ant, purchaser of the interest of first and second 
defendants, held certain lands under the terms of a 
permanent kaiiam (A.), which contained the follow- 
ing condition: “And (I have also agreed) that on 
failure to pay the said quantity of paddy the kaiiam 
amount of 550 fanains shall be received by me, and 
tlic land restored.'*^ In a suit by the kanamdar to 
recover possession for non-payment of rent, — JECeld 
that this condition of redemption was intended as a 
penalty to secure regular payments of the rent, and 
that, such being the original intention of the par- 
ties, the penalty was one which ought to be relieved 
against. Kottal Uppi v. Edayalath Thathan 
Rambijdiri . . . . .6 Mad., 258 

274.. "— , , — — Condition in mo- 

Jeurrari lease for forfeiture on non-payment of rent. 
— ^Where, in a moknrrari lease, there was a condition 
that, in case of non-payment of one year’s rent, and 
its falling into arrears, the moknrrari settlement was 
to be cancelled, and default was made and a suit for 
ejectment was brought,— JETeZd that, independent- 
ly of the Bent Act, the defendants should he allowed 
in equity a reasonable time to pay the landlord’s 


LANDIiOED AMD TEHAHT — continued, 

21. FORFEITURE— 

{ a ) Breach op Conditions — coniimied. 

Relief against forfeiture— 
dues in order to prevent forfeiture. Mahomed 
Ameer v. I’eryag- Smau . I. L. R.., 7 Gale., 566 

[9 C. L. B., 185 

275. M'ulgaini lease, 

void for non-payment of rent or aUeiiadion,-~-’Iielief 
against penalty. — Where a perpetual lease 
granted sulqect to a condition that if the rent was 
not paid in any year or if the land was alienated by 
the tenant the lease became void and all riglits to 
improvements effected by the tenant forfeited, — Held 
(1) that a sale of the tenant’s right in execution of a 
decree for arrears of rent, obtained by the landlord’ 
and transferred by liim to a stranger, was not a 
breach of the condition against alienation ; (2) that 
the landlord liaving already sued for arrears of rent 
for three years without claiming recovery of tlie 
land could not again sue to recover the land on the 
ground of non-payment of rent during those years ; 
(3) that the forfeiture could not be enforced against 
the purchaser of the tenant’s rights at the execution- 
sale for non-payment of rent which accrued subse- 
quently to those three years, as the condition must he ‘ 
held to have been intended to secure payment of the 
rent, and the penalty ought to he relieved against. 
Shbbaeaya Kamti n . Krishna Kamti 

[I. R, R., 6 Mad., 159 

276. Mulgaini lease. 

— Non-payment of rent. — Fenal clause. — In a miil- 
gahii lease dated 1849, it was stipulated that if the 
rent fell in arrear in any year, the lease should he 
cancelled, — Held that this danse must he construed 
as a penal clause which should be relieved against. 
Kottal Tlppi V. Kdaralath Thathan Nambudri, 6 
Mad., 258, followed. Narayana SANABHoaA n. 
Rabayana Nayak , I. L. R., 6 Mad., 327 

277. Non-payment 

of rent. — The Court will not relieve against the for- 
feiture of a lease caused by non-payment of rent, al- 
though the lessor on previous occasions has waived 
the forfeiture. Chtenho n. Souza , 1 Mad., 15 

278. Planting trees. — Liability 

to ejectment. — Consent of landlord. — Held that a 
ryot having a right of occupancy forfeits liis holding 
and is liable to ejectment therefrom if he plants trees 
on a portion of his holding 'witliout the landlord’s 
consent. Jewa Ram v. Fhtteh Sindh. Tez Singh 
t). Ram Dass Agra, P. B., 125 : Ed. 1874, 94 

279. Mglit of tenants 

to plant trees without consent of zemindar. , 
question whether tenants have a right to keep up or 
renew existing baghs by planting new trees without 
the consent of zemindar, must he determined with 
reference to the custom of the country. Jhona 
Sindh v. Neaz Bedtjm . 2 Agra, Pt. II,, 183 ' 


280. Maqfeedars of 

Qovernment.—Held that the plaintiffs, being mere 
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21. FOKFEITURE — continued. 

{a) Beeach 01 Conditions— 

Planting tTees^ continued. 

niaafeedars of a moiety of tlie riglit of Government, 
liad no riglit to plant trees tliemselves or to prevent 
“ tlie zemindars from planting the trees, as they had 

no right to the land. Azueeoodeen -y. Mohde 

SiNOH . . . . . 2 Agra, 165 

' 281. Ejectment for 

planting trees. — In an action of ejectment for jilant- 
ing trees the penalty of forfeiture is not to be en- 
forced as a matter of strict right i the Court may 
make a decree for removal of the trees. Kooea v. 
Dick 3 K. W., 322 

282. — — • Ejectment — 

il ' Liability to forfeiture of entire holding by planting 

on one portion. — A tenant planted trees on one of the 
1 plots of laud comprising his holding, an act which 

, , rendered him liable to ejectment. He paid rent, not 

>|| in respect of each plot of land, hut in respect of the 

9 • entire holding. IBield that he was liable to ejectment, 

f |» not merely from the plot on which he had planted 

ijCr the trees, hut from his entire holding. Bholai r. 

^ ■ Rajah oi Bansi . . I. L. B., 4 AIL, 174 

I ■ 283. — — Eroliihition 

against planting trees and sinking uiells. — The 
plaintiff, the representative-in-title of the lessor, sued 
under clause (c*), section 93 of Act XVIII of 1873, for 
cancelmeiit of a lease on the ground, amongst others, 
* V that the lessees had planted trees and sunk wells and 

■ » .. had allowed their tenant to do the same without the 

lessor’s consent, thereby committing a breach of the 
conditions of the lease involving forfeiture. Keld 
that the condition as to the planting of trees and 
sinking wells being merely a prohibition, and not a 
condition the breach of which involved the forfeiture 
of the lease, the lease could not he cancelled because 
the lessees had lilanted trees or sunk wells, and allow- 
ed their tenants to do the same, without the lessor’s 
consent, — Beld also that, assuming that the lessor 
was entitled, on that ground, to the cancelmeiit of 
the lease, cancelmeiit was not to he deemed the in- 
variable penalty for the breach of such a condition 
as that mentioned in that ground. The Full Bench 
ruling ill Bheo Clmriin v. Busunt Singh, 3 N. W., 
2S2, followed. Ablakh Rai v. Salih Ahmed Khan 
[I. L. B., 2 All, 437 

284. — = Sub-letting.— of ten- 

ants to lei their houses.— V^lietliev tenants are en- 
titled to let their houses, or whether, in the event of 
their letting houses, the zemindar can claim for- 
feiture must he determined with reference to the 
custom of the village. Ram Buksh Singh n. 
PuEDUMUN Kishobb . 2 Agra, Pt. II, 202 

285. — Covenant not 

to sub-let, What constitutes breach of. — Where there 
is a covenant not to sub-let, what constitutes a sub- 
lease causing forfeiture ? Held that the lessee must 
transfer all his rights of collecting rents and of suing 
for them in. the "Courts; and that altliongh a sub- 
lease may not he so absolute and complete as to make 



IiAITOLOBD AHD*TEB*AK*T— 

21. FORFEITURE — co7itmued. 

(a) Beeach oe Conditions — continued. 

Sub“letting—{?oM^mMe^Z. 

the lease ipso facto void, yet it may he such a fraud- 
ulent evasion of the terms of the covenant as to 
entitle the plaintiff to equitable relief. The mere 
fixing of a sum to he paid by the sub-tenant to the 
farmer, and the declaration of the sub -tenant’s right 
to all sums collected beyond that amount, are not 
sufficient to convert an agency into a sub-lease. 
Alum Chhndee Shaw Chowdiiby v. Moban 

[W. R„ 1864, Act X, 31 

286. Alienation of tenure. — 

Liability to forfeiture . — A tenant who alienates his 
tenure does not thereby subject it to forfeiture, 
Dwabkanath Misbee r. Kanave Siedae 

[16 W. B., Ill 

And see CASES hndee Right op Occdpancy — 
Teanspee op Right. 

287. Transfer of lease. — Effect 

of unlicensed transfer of lease. — Suit for ejecUnent. 
— The plaintiffs were mokurrari lease-holders, prior 
to whose lease the prox)rietor granted a pottah of the 
same land to A., with a stipulation that A. should 
not let the land to others without leave. A. after- 
wards, with the proprietor’s consent, sold his lease to 
B., who again, without such consent, sold his rights 
to the defendants. The plaintiffs sued to eject the 
defendants as trespassers. Held that as there was 
nothing in the condition on which the plaintiffs (as 
exercising the proprietor’s rights) rely that implies 
right of re-entry upon the land in case of a breach of 
that condition, the only effect of the want of the 
plaintiffs’ consent on the part of the plaintiff's to B.^s 
sale was to maintain unimpaired B.^s liability to the 
landlord, without reference to the arrangement be- 
tween B. and any other parties. And therefore the 
plaintiffs were not entitled to eject the defendants. 
Gobdon, Stuaet, & Co., v. Taylob 

[W. B., B. B., 9 

288. — Transfer of tenure. — Tra^is- 

fer of 7ion-tra7isferahle texture . — The transfer of a 
tenure not transferable by the custom of the country 
gives the zemindar no right to take actual possession 
so long as the rent is paid by the recorded tenant or 
his hkrs, and not by a stranger. JoY IviSHEN 
Mookeejee V. Raj Kishen Mookeejee 

[5 W. B.., 147 


289. — — — Cuttack, Textures 

Surbarakari tenures. — Alleviation vvithout con- 
sent of landlord. — Alienation by one of several co- 
sharers. — The alienation of a surbarakari tenure in 
Cuttack, and a fortiori the alienation of any portion 
of such tenure, is invalid without the consent of the 
landlord. Assuming that the sale of such a teiiwe 
would entitle the landlord to re-enter as upon a for- 
feiture, the sale of a portion thereof by one of several 
co-sharers would not work a forfeiture of the whole 
tenure. Dassoeathy Hubi Chundee Mahapattea 


Rama Kbishna Jana 

[I. li. B., © Gale., 526 : 13 C. L. B., 114 




314. Kon-payment of rent for 

some years. — Claim to eject tenant in hy land- 
lord after relinri'idshment. — In a suit for ejectment it 
ax^pcared that the x)laintiff had purchased the house 
which stood upon the jdot in dispute thirteen years 
prior to the institution of the suit ; that he had occu- 


308. Surrender of 

tenancy. — Mere non-occupation and non-cultivation 
were hold not to amount to a surrender of the ten- 
ancy so as to get rid of liability to pay the rent ; nor 
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I.-AHDLORD AND TENANT— 


22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE. 


304. Verbal relinquishment.— 

Sufficiency of relinquishment. — The mere use of the 
words " conversation by the ten- 

ant, when called upon by the zemindar to pay in- 
creased rent, were held to be insufficient to constitute 
a relinqiiishinent where there was no acceptance of 
the same and not even a verbal notice to quit, or to 
Justify the zemindar in letting the tenure to another. 
Bonomalee Ghose 1). Dele Sibdab 

[24 W. B., 118 


305 , Cultivating ryot leaving 

land uncultivated. — Relinqiiishmeyit of land . — 
Verbal relmquishment. — When a cultivating ryot 
goes away from the land which he has occupied and 
neither cultivates nor pays rent for it, he has wholly 
relinquished the land. The relinquishment need not 
be in writing. Meneereddeen v, Mahomed Ali 

[6W.B.,67 


of tenure. — When a ryot, without giving any notice, 
goes away froimthe land he has occuxned, and neither 
cultivates it nor pays rent, the landlord is justified 
in assuming that he has relinquished it : and the ryot 
has no right to ask to be reinstated in i)ossession on 
the ground that he has never formally relinquished 
the land. Ram CHEira v. Goea Chand Chen a 

[24 W. B., 344 


I.ANDLOB,D AND TENANT— 


22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued. 


Cultivating ryot leaving land unculti- 
vated — continued. 


does the denial hy the defendant in a former suit that 
he occupied the land amount to a notice of surrender. 
Balaji Sitaram Naik Saloavear V. Bhiraji Soy- 
are PRABHE KaNOLEKAR 

[I. L. B., 8 Bom., 164 
Venkatesh Naeayah Pal v. Krishna, ji Aejen 
[I. L. E.., 8 Bom., 160 


309 . Non-euitivationof portion 

of jote. — 'Relinquishment . — The non- cultivation of a 
small X)ortion of an ancestral jote by the admitted 
holders for one year owing to their minority, does 
not amount to relinquishment as laid down in Muneer- 
uddeen v. Mahomed Ali, 6 W. R., 67. Radha Ma- 
DHEB Pal V. Kalee Cheen Pal . 18 W. B., 41 


3X0. Abandonment of portion 

of jote. — Liability for rent of entire jote. — As long 
as a ryot retains xiossession of any x^ortion of his jote 
he is liable for the rent of the whole. Saroda 
Soonderee Debee v. Hazee Mahomed Mendel 
[5 W. R., Act X, 78 


3X1. Abandonment of share of 

holding. — Separated member of Hindu family.-— 
Where a separation takes place in a joint Hindu 
family, and one member becomes the owner of a khas 
share, being a portion of land with a house, which 
(after living in it for some time) he eventually aban- 
dons, the zemindar is entitled to deal with it in the 
same way as he is entitled by law to deal with the 
abandoned holding of a cultivating ryot. Lalla 
Nekched Lall V. Fetteh Bahadooe Lall 

[24 W. B., 39 


312. Voluntary abandonment 

of permanent temiTe.— 'Express relinquishment. 
— determination of tenancy. — A voluntary abandon- 
ment of a permanent and transferable tenure for a 
long period, without any inevitable force, merger, or 
other cause beyond the power of the holder, is tanta- 
mount to an exxiress relinquishment. If a man so 
abandon his holding for years, neither he, nor any 
one under him, can reclaim it. Chendeemonee 
Nya Bhoosen V. Sembhoo Chendee Checkee- 
eetty . . . W. B., 1864, 270 

Shoodan Keemakae V. Ram Cheen Pal 

[2 W. B., 137 


313 . Non-payment of rent witli 

loss of possession. — Non-payment of rent, couxdcd 
with the fact that the x^laintiif was for five years out 
of x^ossessiou, was held to amount to a relinquishment 
of land. Neddeae Chand Poddar r. Modhoosoo- 
DEN Dey Poddae . . . 7 W. B., 153 


. 307. - determina- 

tion of temney.— Abandonment of tenure. — Plaintiff, 
a mirasidar, purchased certain land in 1850 whicH he 
allowed to lie waste from 1853. InT866, on the axipli- 
catioii of the first defendant who was also a mirasidar 
to the second defendant, the local Revenue authority, 
the land was granted to the first defendant and made 
over to his possession. Plaintiff was admittedly in 
arrears of kist. In a suit by plaintiff to recover the 
land, it was contended that non- cultivation and non- 
payment of rent for a considerable time warranted the 
Revenue authorities in entering upon and disposing of 
the land. Held, in special appeal, that plaintiff's ten- 
ancy could only be determined by bis resignation 
or abandonment of his holding, or hy the procedure 
laid down in Act II of 1864 ; that the letting land lie 
fallow does not necessarily lead to the inference of 
abandonment ; and that, in the present case, plaintiff, 
not being found to have abandoned the land, bad 
been ejected in a manner which the law does not 
recognise. Special Appeal 139 of 1858, Mad. 
S. d. A., 1859, p. 21 ; S. C. 482 of 1860, Mad. 8. d. 
A., 1861, p. 112 i Genju lieddi v. Asal Reddi, 1 
Mad., 12 ,• Kumaradem Mudali v. Nallatamhi Red- 
di, 1 Mad., 407 ; and Banumathaiyan v. SamviathaU 
yan, 4 Mad., 153, considered. Rajaeopala Ay- 
YANEAE r. Collector op Ching-lepet 

[7 Mad, 98 
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XiAmBLORB AHB TENANT— I 

22. ABANDONMENT OR RELINQUISHMENT I 
OF TENURE — continued, I 

Hon-pa.yment of rent for some years — j 
continued, 

pied it for four years and then left the district for busi- 
ness purposes, paying no rent for the seven or eight 
years of his absence, during which the zemindar put 
the defendant in possession and took rent from him. j 
Held that, even if the plaintiff had a right when he 
went away to occupy the land if he chose to do so, as ; 
he did not do so, he had no right on his return to i 
eject the defendant. Mutty Soontje tn Gundtte 
SooNUE 20‘W.B., 129 ' 

S15^ Besertion of land a nd Rons e 

by tenant.— of landlord to take possession, \ 
—When the house had fallen to the ground and the 
land been deserted by the tenant, the zemindar was 
held Justified in taking possession of the land as 
abandoned. Badam v. Michel . 1 Agra, 266 
Bunnoo Bebee » Sheo Buns Kando 

[3 Agra, Bev., 9 

3ip; Iiand left vacant by ten- 

ant.— riffht to possession. — A zemindar 
who without unlawful means enters upon the land 
after the ryoUs tenancy is at an end, and takes pos- 
session, cannot be sued for illegal ejectment. Mah- 
MOOD Ali Khan v. Gunga Ram . 8 Agra, 304 

317, Besertion by one of two 

tenants, — Relinquishment by the other. — Lease by 
landlord. — Right of deserter to claim lan.d suhse- 
quentli/. — One of the two proprietors of a Jote having 
deserted the land, the other proprietor, while osten- 
sibly in possession of the entire jote, relinquished it 
to the landlord, who let it to the defendants. Some 
years after such relinquishment, the plaintiff, who 
claimed to have purchased the right of the proprietor, 
who had relinquished, sued to eject the defendant on 
the ground that the relinquishment w^as not valid. 
Held that whether or not the relinquish insnt w^as in 
fact valid, the landlord was under the circumstances 
entitled to induct another tenant on the land, and 
that the plaintiff could not eject the defendant. See 
Ishen Chunder Mowleek v. Foorno Chunder Chatter^ 
jee, 3 W. i2., 153 ; and Hanirullah v. Ramzan Ali^ 

1 C, L, M., 293. Boidonath Maji Koybueto v, 
Aupuena Dabee . . . 10 C. B. B., 15 

313. Condition for liability for 

rent until express surrender.— Xmo?* and 
lessee . — KabuUat. — Suit for rent, — Notice of sur- 
render. — Surrender of land by tenant. — The plaintiff 
was a mortgagee of certain land, and sued the defend- 
ant for the rent tliereof for tlie three years 1871, 
1872, and 1873. He alleged that in 1866 the defend- 
ant had passed to liim a kabnliat for one year ; that 
the defendant did not vacate the land on the expiry 
of his term ,* that he (plaintiff) had sued him in 1868 
and 1870 for rent, and obtained decrees against him ; 
that the defendant had not yet surrendered the land, 
and had not paid the rent, and hence the xn*esent 
suit. The defendant answered that he had not occu- 
pied the land during the years in dispute, and that 


LAHBLOBB ABB TBBABT — contimied. 

22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued. 

Condition for liability for rent until ex- 
press BUTVQTiAeT— continued, 

it had been in the possession of the owmer (the mort- 
gagor). ^ The Subordinate Judge awarded the plain- 
tiff^s claim j but the District Judge, in appeal, reject- 
ed it, holding that the plaintiff had failed to prove 
that the defendant had occupied the land during the 
three years in dispute, and that the defendant's con- 
duct in the former suits w’^as ample notice to the 
plaintiff that he (defendant) had surrendered the 
land. On appeal to the High Court , — Held tliat the 
result of the former suits w^as to establish the fact 
that the defendant's tenancy or liability as a tenant 
had continued until the end of the cultivating year 
1870. By the terms of the lease the defendant was 
liable until lie restored the property to the lessor. 
He had, therefore, to show, as against the plaintiff's 
claim for rent, that he (defendant) had terminated 
the tenancy by some intimation to the lessor (plain- 
tiff) and put him in the way of acting on it by a re- 
entry on the premises. The High Court, according- 
ly, finding that there was no evidence in the case 
either of notice given to the plaintiff or of an oppor- 
tunity afforded to him of resuming possession of the 
land, remanded the case for the determination of 
that question, observing that if such notice w^ere 
given, and such opportunity afforded, the plaintiff 
could not legally claim rent after the end of the cul- 
tivating year. Venkatese Narayan Pai t\ Kbish- 
NAJi Abjun . . . I. B. B., 8 Bom., 160 

319^ Omission to make ex- 

press surrender.— No of stir render of land 
by tenant. — Splitting up of the cause of action , — 
Son^s liability on the father^ s contract of tenancy, 
—'On the 22nd April 1848 one A. mortgaged cer- 
tain land to the plaintiff. S, (the father of B., the 
defendant), who w^as then tenant in possession of the 
land, attorned to the mortgagee (plaintiff) by a 
kabuliat dated the 1st June 1848. S, died in is70 
in possession as tenant. In 1S77 the plaintiff sued 
the defendant B. as heir of S. for three years' rent 
from 1871*72 to 1873-74. The defendant answered 
that he had had no possession or occupation of the 
land since the death of his father iii 1870. It 'was 
decided in that suit that the defendant had occupied 
the land up to 1874, and a decree was made against 
him for the rent claimed. In July 1878 the pfiaintiff 
brought the present suit for rent for tlie subsequent 
three years, m^., from 1875-76 to 1877-78. The de- 
fendant answered that he had given up the land in 
1871-72. He did not assert, either in the former or 
in the present suit, that he had given notice to the 
plaintiff of his intention to terminate his tenancy by 
surrendering the land to the defendant, nor did' he 
allege that the plaintiff had jissented to a surrender 
of it by the defendant without such notice. The 
low'er Courts found the kabuliat prove(^ but threw out 
the plaintiff's claim on the ground that he failed to 
prove the defendant's occupation of the land during 
the three years for which rent was claimed. In the 
second appeal it was contended for the plaintiff that 
the tenancy continued until the mortgage was paid 
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IiAIJSIBIjORB AMD TIll^A'NT—eontinued. 

22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued. 

Omission to make express surrender— 

continued. 

off. Sold that S. became a yearly tenant of the 
Xffaintiff under the kabuliat, but that he was not 
bound to continue his tenancy until the mortgage 
w’as paid off. Meld, also, that neither the plaintiff 
nor S. as yearly tenant could, without the consent 
of the other, terminate the tenancy without six 
months^ notice ending with the cultivating year 
(30th June). Meld, further, that the defendant as 
the son and heir of S. was responsible on his father’s 
contract of yearly tenancy, so far as he (defendant) 
had assets of his father, and in order to free those 
assets from a continuing liability under that con- 
tract he was bound to give a six months’ notice 
of surrender to the plaintiff. The mere denial by 
the defendant in the former and present suit, that 
he had ever occupied the land, could not operate as 
such notice, and his non-occupation or non-cultiva- 
tion alone could not relieve him from his liability to 
pay the annual rent to the mortgagee (plaintiff), un- 
less the latter assented to a surrender or abandon- 
ment of the land by the defendant. Held, also, that 
the right of the plaintiff to the rent for the year 
1875-76 depended upon whether he might have in- 
cluded it in the former suit. The High Court re- 
versed the decrees of the Courts below, and made a 
decree for the plaintiff for the rent for 1876-77 and 
1877-78. VenJcatesh Narayan Fai v. Krishnaji 
Arjun, I. L. M, 8 Bom., 160, referred to and follow- 
ed. Balaji Sitaeam Naik Saxoavkar V . Bhi- 
KAJI SOYAEE pRABHU KANOLEKAR 

[I. L. B., 8 Bom.j 164 

320, Belinguishment by some 

of lessees. — Joint lease. — Where a joint lease w^as 
given to many persons, with an entirety and equa- 
lity of interest among the tenants, the resignation of 
some of the joint lessees does not necessarily operate 
to void, the lease. Mohima Ch.xtndbr Sein v. Pe- 
TAMBtTR Shaha , . . .9 W. B,, 147 

321, Belinquisliment by man- 

ager for joint family. — Joint lease . — Where a 
member of a joint family is registered as jotedar in 
a zemindar’s serishta, not as for himself only hnt as 
manager for the family, his relinquishment of the 
jote is not sufficient in law to authorise the zemindar 
to make arrangements with any others he pleases. 
Byktjnt Nath Doss v. Bissonath Majhee 

[9W.B.,268 

322. Belinqnisbment, Effect of 

— Liability for rent — The mere fact of a tenant 
relinquishing the land will not excuse him from pay- 
ment of rent if he is otherwise liable, unless he makes 
some terms with his landlord. Mahomed Azmtjt v. 
Churdeb Laxl Pandey . . 7 W. B., 250 

323. Liability for 

rent . — Where land relinquished by the original ten- 
ant is settled by the zemindar with other ryots, the 
former ryot cannot he held liable for rent, even 
though his relinquishment was not accompanied by 


lantblobd and tenant — coniimied. 

22. ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued. 

Belinquislimeiit, Effect of— continued. 
notice given in writing. Mahomed Ghasee -y. Shun- 
EER Lall II W. B.., 58 

324. ^ ' -ffi e li nqu ish went 

by tenant liainng a right of Ordinarily 

tenants having a right of occupancy may, on tlie 
expiry of any agricultural year, relinquish their 
holdings by giving the landlord due notice ; and the 
determination of the tenure of the tenant, wdiether 
by forfeiture or relinquishment, will put an end to the 
tenure of the shikmee holding under the tenant. 
The relinquishment of the holding will ordinarily put 
an end to the sub-tenures, provided such relinquish- 
ment he accepted by the landlord in good faith. 
Where the landlord procures the relinquishment of • 
the holding to defeat the under-leases, he should he 
held hound by such under-leases, although custom 
may not authorise the tenant to grant leases to enure 
beyond the duration of his own interest. Hoolaseeb 
Ram u. Ptjesotum Lax . 

[3 3^. W., 63 : Agra, P. B., Ed. 1874, 250 

325. — Surrender to 

landlord, Effect of, on under-tenant. — When a tenant 
who holds land for a term with consent of the land- 
lord underlets that land, he parts with his own in- 
terest therein to the extent of the interest created by 
the under-lease, and cannot, therefore, determine the 
interest of his under-tenant by surrendering his 
own term to the landlord. Heeramonee v. Gonga- 
HARAiiT Roy . . , .10 W. B., 384 

326. Surrender to 

landlord, Effect of, on under-tenant. — Where a lessor 
gives his lessee powder to sublet, and the latter sublets, 
the sub-lessee obtains rights against both of which he 
cannot he deprived without his own consent. The 
lessee’s surrender of bis lease cannot operate to the 
prejudice of the sub-lessee. Nehaxoonissa v. Dhitn- 
Noo Laxx Chowdry . . .13 W. R., 281 

327. MoJcurrari ten- 

tire, — Belinquisliment of mohurraridar. — When a 
mokurraridar resigns his tenure, the dur-mokurraris 
created by him come to an end, hut the position 
of ryots holding rights of occupancy is not affected 
by the extinction of either the tenure or the nnder- 
teniires. Koyxash Chxjnder Biswas in Bissbsuree 
Dosseb 10 W, B., 408 

328. Belinquishmeni 

of furchaaer from whom tenant holds. —Mho rights 
of a tenant cannot he destroyed by the relinquish- 
ment of rights by the purchaser from a puttidar 
from whom the tenant held by pottah. Before the 
tenant can he ousted, it must he ascertained whether 
he holds under a legal title and one which gives him 
a right of occupancy. Chutter Dharee Singh u. 
JuTTA Singh .... 41^, B., 76 

329. — ^ Mirasidar. — -A. 

mirasidar does not lose his mirasi rights by relm- 
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LAITDLOED AN^ TB-NANT-^-eontimied. 
2t ABANDONMENT OR RELINQUISHMENT 
OF TENURE — continued, 

Eelinquislimeii.t, Effect of— continued. 

quisling, his pofctah. Sub.bauaya Mudabi o. Col- 
BBCTOB OB' Chinoleput . I. E. B., 6 Mad., 303 

330. Inability to surrender to 

landlord.-- -Aforifyaye loilh Landlord's consent . — A 
tenant who, with the implied consent of his landlord, 
has mortgaged his holding, cannot resign it to the 
• landlord. He may resign to him the equity of re- 
demption. But till the mortgage has been redeemed 
the mortgagee is entitled to retain possession. Sheo- 
UMBUB Rai Shbobhitng- Rai 

[lH.-W.,45:Ed. 1873,41 

331. — Kolder of sitr- 

my field.— Consent of heirs . — There is no prece- 
dent for ruling that the holder of a survey field is 
incompetent to resign it without the consent of his 
l|eirs. Davalata bin Bhitj anga v. Bertj bin Yadoji 

[4 Bom,, A. a, 197 

332. Futnidar.-Me-^ 

fusal to fay rent . — It is not open to a putnidar of his 
own choice to throw up the putni, and by so doing 
escape his liability to pay rent. The contract, though 
not indissoluble, can only he dissolved by an act of 
“the Court, and as the result of proper enquiry. 
Heeea Lall Pab u. Neel Moneb Pal 

[20 W. B., 383 

333 . — — Dur-mirasi 

molmrrari tenure. — Notice of relinguishment, — Sur^- 
render of lease . — A tenure under a dur-inirasi 
mokurrari lease of land, which is not let for agricul- 
tural purposes, cannot be put an end to by a mere relin- 
quishment, on the part of the lessee, although after 
notice to the landlord, Fer Field, J . — The principle 
laid down in the case of Heera hall Pal v. Neel Monee 
Falf 20 W. M.y $83 f where it was held that a putni- 
dar cannot, of his own option, relinquish his tenure, 
is applicable to all intermediate tenures between the 
zemindar and the cultivator of the soil, except those 
held on farming leases. Jtjdoonath Ghosb v, 
SCHOENE, KiLBDKN, & CO. 

[I. E, B., 9 Calc., 971 ; 12 C. L. B., 343 

334 . Ex-proprietary tenant, — 

Selinquishment of ex-profrietaro rights. — Act XII of 
1881 (A.-TF. F. Rent Act), ss. 'o, Sl.—Seld, by the 
Full Bench, that an ex-proprietary tenant is not com- 
petent to relinquish his holding to his landlord by pri- 
vate arrangement. Fer Fethebam, C. */.— -Section 
31 of the N.- W. P. Rent Act (XII of 1881) was enacted 
absolutely in the interests of the cultivator, and 
provides, in effect, that although the occupancy 
tenant may not he turned out, and may not transfer 
Ills rights, he is not to he regarded as hound to his 
holding, that he may relinquish it, and that, in that 
case, he is not liable for rent ; but this provision must 
not he taken advantage of by letting the zemindar 
buy the holding, and tlius introducing a new cultiva- 
tor, contrary to the prohibition contained in section 
9. liSDAB Sen V. N ABB AT Singh 

[I. L. B., 7 All, 487 


BAHDLOBD Aim TEHAITT— coa*/ inued. 

23. EJECTMENT. 

(») Generally. 

See Cases under Ejectment, Suit eoe— 

335 . Interference witb. tenant 

by zemindar. — Inducing sicb-tenants to pay refit 
to zemindar.— WliQve a zemindar so interferes 
with the possession of a tenant not personally occu- 
pying tl^e land as to induce the under-tenants to pay 
rent to him (the zemindar), his interference amounts 
to dispossession. Hoymobutty Dasseb x. Sbee- 
EissEN Nundee ... 14 W. B., 58 

See Radha Madhub Panda if. Juggeenath 
Dooab . . , . 14 W. B., 183 

336 . Bight of landlord to eject 

and re-enter. — Expiration of lease and omission 
to take renewal. — Where an old lease has expired, 
and the lessee, having the option of renewal on apply- 
ing within a specified time, does not choose to take a 
new lease, the landlord’s claim to re-entering cannot 
be styled a penalty in the sense in which forfeiture 
of a lease would be upon non-performance of a con- 
tract. Deb Pooeee Boistobee Kbnoo Singh 
Roy . . . . . 20W.B., 357 

337 . Bight of lessee of zemin- 

dar! rights to eject. — Unless evidence to the con- 
trary he forthcoming, a lessee of zemindar i rights must 
in this country he presumed to have all and the same 
powers in relation to the location or ejectment of 
ryots as are possessed by the zemindar. Suda Nund 
X . Dwabka Singh . , . 2 H, W., 194 

333 . — Eight of joint lessor. — 

Suit for ejectment. — One of several Joint lessors can 
eject a lessee after expiry of the lease. Mudun 
Singh Nubbut Singh . . 2 W. B., 291 

339 . Bight of purchaser. — Futni 

talook. — Sale for arrears of rent . — “ Optimus inter - 
pres rerum ususl^ — The plaintiff, purchaser of a 
talook sold for arrears of rent under Regulation VIII 
of 1819, brought a suit for khas possession of a 
tank within the talook purchased by him, which had 
been held by the defendant and her predecessors from 
a time anterior to the grant of the talook. Meld 
that the relationship of landlord and tenant in which 
the parties stood did not prevent the application of 
the maxim optimus iuterpres rerum usus, and it was 
open to the defendant to show by evidence as to the 
nature of the enjoyment what the origin of the 
tenure really was. It being shown that the interest 
in the tank had been frequently transferred during a 
period of more than sixty years without any change 
in the terms of the holding or the amount of rent 
paid, and that one of the transferees of the tank had 
been the owner of the talook in which it was, it "was 
held that the plaintiff* was not entitled to a decree 
for khas possession. Nidhikbishna Bose x. Nista- 
RINI Dasi . 13 B. L. B., 416 : 21 W. B., 386. 

340. — — — S u m m a r y 

ejectment, — Person not in receipt of rent. — Tenants 
long in possession and paying rent cannot he sum- 
marily ejected in an action by an alleged purchaser 

■ 
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LAITOLOED AOT) TBNAlTT-co»«*.«eA 

23. ejectment— cemfiMued. 

(a) Genbbamt — continued. 

BigEt of purchaser — continued. 
trninc for possession; they can only he ejected in a 

Chotdeb Bhottachaejbb . U w . E., soa 
041 Liability to ejeetoent.- 

natoe^f tiroriginM Uan'lcyAhe presumption of 
to Js ttt he is% tenant frmn year to year mrd 
therefore Uable to he ejected. Regulation V of 1827, 
section 1, does not apply to ^^ch ^ 

®. DTOLABE Pabas . • 5 Bom., A. iio 


P^^ual right of occupancg. —Suit for ejectment 

WhL a family of kulkarnis in the K^an " as 
proved to have been m actual occupation of land under 
inamdar for ninety years at a uniform rent, . 
%uZ the absence oi proof of any 

L“uptnte ™r^entSto^mld LCg L’they pmd 

‘"“""[TBSi'lcrS 


In am da r»-- 


343. 


Tenants of 


inamdaT,--MgU to raise rent,— Tenants in ^ 
sio76e%regmnt.-Ar> inamdar, though he cannot 
eject. Ms tenants who have been “ 
tL grant of the inam, as long as they pay the l ent 

clue for their land, may nevertheless raiy such lent 
at his pleasure (they not having acquired a prescrip- 
tive title), and is not restrained in doing so by the 
rates fixed by the Government sumy Haei bin 
Jon ®. Naeatan Achabbta . 6 Bom., A. O., .do 

-Position of 


suMe under unexpired leaec.-fie fact that a 
person holds under an unexpired lease granted by a 
mere occupancy ryot against whom a decree of eject- 
ment has b^eenUained, is of no avail to enable such 
person to support his possession against the zemin- 
dar. Jatebe BEauM V, Hossein ^ 


toWten-The plaintifi occupied as kashtkar a 
piece of land in a mouzah which was ®"^“TBently 
leased in farm. The farmer granted f 
portion of tiie mouzah, including the plaintiff s hold- 
ing, to S., to whom, instead of the farmer, the plain- 
tiff suhseciuently paid rent. In the absence of any 
ertdScfas to U nature of the P®ttf,f 
8 and of any consent on the part of the plaintiff 
to^crange his status, he did not lose his status of 
kashtkar, and was not hahle to ejectment hy reason 
of the ejectment of S. MAiAPiFi.iri Sinoh ». Mata 
Dyai. . • • ■ • 3 Agra, 275 


Status of 


LAITOLOED and vmKSTi-eontinued. 

23. ejectment— 

(a) continued, 

Xiiability to ejectment— continued, ^ 

rajdar cannot he summarily evicted 
without the intervention of the Court, , 

remindar is entitled to resume the as l^aJid 
lakhiraj, or as lands which have lapsed °B ”®„ 
forman'ce of stipulated service. Igo 

WABBB V. HOLBOWAX . . . 9 W . K., AOO 

347 , lUegal ejectment.— EiyW 

of tenant to he restored to possession if , 

before tenure is put an end te.— In a suit for P " 
Sion by a tenant who claimed to hold under a perma- 
Zt tenure, it was found that the tenure under 
which the plaintiffs claimed had not, f^®“SR?®* 
found to be permanent, been put an end to. MeU 
that the plaintiffs were entitled to succeed. CHTTH- 
dae Ktjmab Guha V. Muhgbl 337 

343 — Suit ly tenant 

for possession.— K tenant, suing to recover ^sses- 
•sion^of an old jote from which he has been dijms- 
sessed by his landlord before the ®RR 

tenancy, is not required to prove a right of occu- 
pancy. CBownx ®. Jhxtkbbe gg,y 

g ^0 ,Act iK of 18o9, 

S. gg.J-An ejectment by a zemindar without applic^ 
tion made to the Collector under section 25, Act X 
of 1859, is not necessarily an illegal ejectment, liie 
illegality of the ejectment must he e^ahhshed hy 
evidence. Sheo 

MAEEB . . • w. B., 1864, Act X, 68 

3 gQ_ Act X of ms, 

s. 23, el. 6, and s. 25 —Limitation Act, 1859, s. 15. 
— Suit for possession hy ryot , — When a zemind^*, oi 
his own authority, and without the intervention oi the 
Collector under section 25, Act X of 1859, ejects a 
tenant whose lease has expired, the tenant inay 
possession, without reference to the title oi me 
zemindar to eject him, in a suit under section 15, 
Act XIV of 1859 ; but if the tenant sue under clause 
6 , section 23, Act X of 1859, the q-uestion is open as 
to ’whether the tenancy was at an end or not ; ana it 
it was at an end, the tenant must fail in his suit. 

JONABBTTH AOHAEJBE V. HABADEN AC^EME 

[B. B. B., Sup. Vol., 1020 : 9 W, B., 513 

XTejoon Dett Bokick v . Bam Bact 

KAE . . . . 21W. B., 123 


846 . 


Lessees from 


laihirajdar.- Sight of umindar to 
party in legal possession under a lease from a lakhi- 


35 L 


liesioration to 


tenancy after wrongful eviction . — If a ryot, holding 
at a particular rent, is unlawfully evicted, he does 
not necessarily cease to hold at that rent; and it he 
is restored to possession, he is restored to his ongmal 
holding. Eashbehary Ghose v. Ham Coomab 
Ghosb . . . • • 22W.B.,487 

LuTTEEEtTNNissA Bibeb o. Poomn Behaee:^Sein 

[W. E,, I'. B., 91 

II ' Liaib'il'ity to 

damages for ejectment , — In a suit by an ejected les- 
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liAlTDIiOBD AND TDNANT—cotiUmed. 

23. EJECTMENT — continued, 

(a) Geneeally— 

Illegal eieetment— continued, 

see to recover a year’s balance of rent from Ms les- 
sor, wbo bad given a lease to another party and dis- 
possessed plaintiff, — Meld that, by granting the later 
lease, defendant bad made bimself responsible for any 
loss wbicb might thereby be occasioned to plaintiff, 
even though he (the lessor) had not collected the rent 
himself. Gobind Chend Jetteb v. Men Mohen 
Jha 14 W. E., 43 

353 ^ Effeetof order of ejectment. 

— Bengal Rent Aciy 1869 y s. 5S. — Right to standing 
crops on land , — The effect of an order of ejectment 
under section 53 of the Rent Act is to dispossess the 
ryots, not only of the land, but also of the crop 
standing thereon, the object of such an ejectment 
being to terminate completely the connection between 
the parties as landlord and tenant. In the mattee 
OF Dee JAN Mahton v. Wajid H ossein 

[I. E. B., 5 Calc., 185 

(6) Notice to qeit. 

354 :, — ETecessity of notice , — Mode 

of determination of tenancy . — Notice to quit is a 
necessary part of the landlord’s title to eject the 
tenant. Abdella Rawotan u. Pakkeri Mohomed 
Eawetan . . . I. Ii. B., 2 Mad., 346 

355, — Mode of deter* 

mination of tenancy . — In a suit by a lessee to oust 
the tenant in possession, — Meld that the tenancy 
must be shown to have been legally determined by 
notice to quit, demand of possession, or otherwise. 
FitzPateick 'c. Wallace 

[2 B. Ii. B., A. O., 317 : 11 W. B., 231 

Naeain Mendel r. Bhookto Mahato 

[25 W. B., 56 

350. Ryot uoithoui 

right of occupancy . — Qucerey — Can a zemindar eject 
a ryot not having a right of occupancy without giv- 
ing any notice? Komel Sanoath v. Roman ath 
Gossamee . . , 21 W. B., 332 

357, Suit for eject* 

ment brought without notice . — A ryot whose tenancy 
can only he determined by a reasonable notice to quit, 
expiring at the end of the year, can claim to have a 
suit for ejectment brought against him by his land- 
lord dismissed on the ground that he has received 
no such notice. Rajendronath Mookhopadhya v. 
Bassidee Rehman Khondkhae 

[I. Ii. B., 2 Calc., 146 : 25 W. B., 329 

358. — Tenant~at‘V)ill, 

— Buidence of local custom. — The nature of a hold- 
ing, as between landlord and tenant, must ah’^ays be 
a matter of contract, cither expressed or implied. If 
there is no express agreement, a tenant becomes 
a tenant-at-will, or from year to year, and is liable to 
be ejected upon a reasonable notice to quit, unless 


IiAHDIiOBB AND TimANT^contirned. 

23. EJECTMENT — continued, 

(h) Notice to qeit — continued, 

Necessity of notioe^oontinued, 

some local custom to the contrary is proved. Peo- 
SENNO COOMAREE DeBEA V. RetTON BePARY 

[I. Ii. B., 3 Calc., 696 : 1 C. L. B., 577 

Abdool Kebeem V, Omee Chand Lahata 

[24 W. B., 461 

Taeekpodo Ghosal V. Shyama Cheen Napit 

[8 C, L. B., 50 

359. — Receipt of rent, 

— Creation of tenancy, — The recognition by the 
owner of lands of the Interest of parties in possession 
by the receipt of rent from them, constitutes a ten- 
ancy requiring to be determined by notice or other- 
wise before such parties can be treated as trespassers. 
Sonet Kooee u. Himmet Bahadoob 

[I. B, R., 1 Calc., 391 : 25 W. R., 239 
L. R., 3 I. A., 92 

300 , ' ■ Lease at small 

rent. — Bndotoed lands, — Tenant- at-will, — Lands 
forming part of the endowment of a temple were de- 
mised by the Collector at a svainibhogam rent of 
four annas per cottah, the lessee paying tlie Govern- 
ment tirvai. The lessee entered, improved, and paid 
his rent for several years. Meld, reversing the de- 
cree of the Principal Sudder Ameen, that the small- 
iie.ss of the rent showed that the lessee was merely 
a tenant-at-will, and the hakdar of the endowment, 
having regained possession, mig^ht oust him at his 
pleasure. Regulation V of 1822, section 8, refers 
only to zemindars and other proprietors of estates 
permanently settled under the Regulation of 1802. 
NaLLATAMBI PATTAR V. CniNNADEYVANAYAaAM 

PiLLAi 1 Mad., 109 

861, Suit for parti- 

tion and ejectment of ryots, — Right of occupancy . — 
In a suit for partition of the joint inam lands of a 
Hindu family, it was not disputed that the plaintiffs 
were entitled to the share which they claimed, hut 
they joined as defendants a number of cultivating 
ryots whom they sought to eject. The ryots pleaded 
that the lands had been reclaimed by their fore- 
fathers, and that they and their fathers had been in 
possession ever since, and that they had thereby 
acquired a permanent right of occupancy, SemhlOy — 
That, even if the ryots had not a permanent tenure, 
they could not he ejected except upon notice at the 
end of the Fasli, so long as they paid the rent due 
upon the lands. Saminada Pillai v. Sebba Red- 
DiAE . . . . I. Ij. B., 1 Mad., 333 

302. MittadaTy Might 

of. — Kudivaram or tenant-right y Presumption as to, 
— Right to eject. — The kudivaram (tenant-right) does 
not necessarily vest in a mittadar, as such, so as to 
entitle him to eject the ryots on his mitta on notice 
as tenants from year to year. Srinivasa Chetti v. 
Nenjunda Chetti . I. L, B., 4 Mad., 174 

363, Tenure tram- 

\ ferable by custom. — The mere fact that a tenure is 
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LANDLORD AND ’TE'NAIiV-contmmd. 1 

23. EJECTMENT— co»«««eA 
(J) Notice to quit — contimed. 

Necessity of notice— 

transferable under the custom of the district d^s ■ 
not make it one which is not tennmahle by the • 
landlord on sufficient notice. Shama Stodam D^i 
V. Nobin Chundeb Koeta . o C. Jj. K., iii 

g@4 — Claims of rival 

tenants.— FotiaJh by landlord to tenant out of pos- 
session —In a suit between two rival tenants having 
the same landlord, the one striving to obtain, and 
the other to maintain, possession of a particular 
parcel of land, where it is found that the defendant 
is still in occupation and has not been ejected by the 
zemindar, the mere production of a pottah alleged 
to have been granted to the plaintiff by the zemindai 
cannot of itself determine the tenancy of the defend- 
ant, or enable the plaintiff to stand in the shoes of 
the zemindar and serve the occupant tenant with 
a notice to quit. Chpndee Monee Chi^da ^ 
BEiiTDABtiN Nath . . .25 W . B., i«JA 

— — Permanent 

tenancy. — Tenancy from year to year . — JEjectment. 
—Where the iilaintit sued in ejectment, and the de- 
fendant set up a right as a permanent tenant,— -.HhZrf 
that the setting up of this right was a repudiation 
of the landlord's title, and absolved him from the 
obligation which would have devolved on him of 
o'iving to the defendant a notice to quit if the 
defendant had set up a tenancy from year to year. 
Baba u. Vishtanath Joshi 

[^X. Xi. Xl*9 B 

g 00 ^ - Tenant from 

year to year.— When there is no custom of the j 
country to the contrary, six months^ notice to quit is i 
proper notice. This period must have elapsed before 
the plaint is filed, and the time occupied in the suit 
before decree cannot he counted. Nanabhai Eus- 
TAMJi V. Pestanji Jamsetji , 6 Bom., A. C,, 31 

307 ^ Tenant from 

year to year.— A notice to quit, running only for 
ten days," is not a sufficiently reasonable notice on 
which a landlord can maintain a suit in ejectment 
against a tenant from year to year. Ram Rotton 
Mundttl V, Nettbo Kally Dossee 

[X, Xi, K., 4 Calc., 330 

300^ ..A— — Monthly 

tenancy.— 3^ indenture, dated 1st February 1856, A. 
leased certain premises in Calcutta to B. for a term 
of ten years, as from 1st November 1855, at a rent of 
RlOO per month, payable monthly. A. covenanted 
with B. to grant to her on her request, to be made 
within three months of the expiry of the term, a 
fresh lease on the same terms for three years. The 
defendant in 1858 became the assignee of the lease 
without notice to Jt., and continued to occupy the 
premises and paid rent in the name of B. up to 
August 1866. No renewal of the lease was applied 
for, and the plaintifis, who became the representatives 
of A. in June 1866, gave notice through their attor- 
neys on 6 th September 1866 to IS, to quit on 1st 


LANDLOED AND ’smKTSV-contimed. 

23. continued. 

{b) Notice to qvit— continued. 

NTecessity of notiGe— continued. 

November 1866, and on that date demanded posses- 
Sion from £. and from the defendant. Meld that 
the tenancy after 31st October 186o was a monthly 
tenancy in the name of JB., and was terminated on the 
31st October 1866 by the notice of 6 tb heptembu 
1866. BKO.OEATH Mheei® 

Tenant from 

near to year.— Occupancy, Bight o/.— If a tenant 
from year to year receive no notice determining the 
tenancy at the end of eleven years, and is allowed to 

remain on the land after the commencement of the 

twelfth year, he cannot be ejected until the end 
of the twelfth year, when he will acquire a right 
of occupancy. Daeiao Biseoon n. 0 

gijQ Limitation — . 

Patni lease.— Meceift of rent— Notice.— A., a Hindu, 
died leaving his widow B, and his mo^er C7. B. 
adopted D. C. granted a putni pottah to of pertain 
property belonging to the estate of A. Durmg t e 
minority of D., B. received the rent ifom and 
afterwards D., on attaining majority, realised rent 
from B. by suits under Act X of 1859. Twelve years 
after attaining majority, P. sued for cancellatioii 
of the putni lease and for obtaining Mias possession o± 
the property. Meld that the suit was not barred. 
The receipt of refit was no confirmation of the putm 
lease : it only created the relation of landlord and 

tenant. p-eZrf, also, that the plaintiffi was not entitled 

to khas possession before the relationship of landlord 
and tenant was legally determined by a reasonable 
notice. Semhle, —Sneh notice should [expire at the 
end of the year. BiJNWAEi Lal Roy v. Mahima 

Chandba Kntjale \ 

[4 B. Is. B., Ap,, 88 : 13 W. E., 267 

372 ^ Sufficiency of notice.— 

JEjectment, Application for.— A Mmindar ^ cannot 
rightfully seek the assistance of the Collector m eject- 
iii’cr a ryot during the currency of the agricultural 
year, nor can an application of this kind for imme- 
diate ejectment be received in the light of a to 

> the tenant requiring him to resign his holding at the 
end of the agricultural year. Mahomed Shah^-^. 

^ UsoiTB Hossbin . . . 5M. w., l&i 

; Jadoonundun Singh v. Fadidae 
^ . [5 HI. W., Ap., 1 

^ 072 — — , Unreasonable 

\ Moi'iee.— A notice to quit within thirty days, served 

^ by a landlord on Ms tenant at a time when the crops 
: are ripening, is unreasonable and insufficient Where 

such a notice was given, the Court refused to deter- 
l mine what would have been a sufficient notice, and to 

4 make a decree to take effect at a future date on tbe 

: basis of such notice. Per Gabth, C. J.— The cases of 

Mahomed Masid Khan Qhoicdhry v. Jfodoo ALrda, 
I 20 W. B-i dOl ; and Hem Chmder Ghose v. Kadha 
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LAHBLORB ANB TUnA'NT—eontimed. 
23. EJECTMENT— 

{h) Notice to quiT— continued^ 

Sufficiency of notiee—contimied. 

Fershad Paleet, 23 W. M., 440, considered and 
doubted. Jitbeaj Roy v, Mackenzie 

[5 C. L. R., 231 

373. F eas onahl e 

notice. — Tenant other than occupancy ryot. — A tenant 
other than an occnpaTrcy ryot is entitled to a reason- 
able notice to quit. What is a reasonable notice is a 
question of fact, which must be decided in each case 
according to the particular circumstances and the 
local customs as to reaping crops and letting land. 
It is not necessary that the notice must expire at the 
end of the year. Janoo Mundur v. Brijo 8myh, 22 
W. -S., 5d8 ; and Fajendronath Moolchopadhya v. 
Fassider Ruhman KhondJcar, L L. Ab, 2 Calc., 146, 
considered. Jagtjt Chunder Roy alias Bashi 
Chukder Roy v. Rtjp Chand Chango 

[I. Xi. B., 9 Calc., 48 : 11 C. L. R., 143 

374. Feasonahleness 

of notice. — There is no authority for the proposition 
that a notice to quit to a ryot other than an occupan- 
cy ryot must terminate at the end of a cultivating 
year or be a three months’ notice. Such a ryot 
is only entitled to a “ reasonable ” notice, and such as 
will enable him to reap his crop i what is a "reason- 
able’’ notice is a question of fact to be decided in 
each case, having regard to its particular circum- 
stances, and the local customs as to reaping crops and 
letting land. Radha Gobind Koee n. Rakhab 
Das Mtjkherji . . I. L. B., 12 Calc., 82 

375. Feasonahle 

notice. — It is not necessary that the period allowed in 
a notice to quit by a landlord to his tenant should 
terminate at the end of the year, but the notice must 
be in respect of the date of determination of the 
tenancy as well as in other respects a reasonable 
notice. A notice to quit served on the 26th of Pous, 
and allowing two months to the tenant to vacate his 
holding, such period thus expiring on the 26th 
Falgun, when it appeared that cultivation began 
in the months of Magh and Falgun, and that they 
were the months for letting out land in the district, 
held not to be a reasonable notice. Bidhumtjkhi 
DabbA' Chowdheain n. Ketyutultah 

[I. li. R., 12 Cale., 93 

376. — Determination 

of tenancy. — Inamdars.’^kxx inam, existing under 
grant made in 1811, became in 1863 the subject 
of arrangement between the zemindar, who had suc- 
ceeded the grantor in the zemindari, and the inamdars. 
This resulted in what was either a confirmation of 
the original grant on terms more favourable to the 
zemindar, or a new grant of an estate in all respects, 
save as to the rent, similar to the previously existing 
estate, which was a tenancy in perpetuity. To a suit 
brought by certain mortgagees against the inamdars 
to enforce mortgage rights existing since 1842, the 
defence was made that possession taken of the inam 
lands by the Collector in 1845 had determined the 


IiANTBLORB AHB' TBHAMT— 

23. EJECTMENT~co«25mMec?. 

(6) Notice to quit — continued. 

Sufficiency of notice-— continued. 

original inam rights therein, as well as the lien of the 
mortgagees. The present zemindar, son and succes- 
sor of the grantor of 1863, now claiming that he had 
determined the tenancy by a notice to quit, — Held 
that the tenancy was not determinable by such notice. 
Mahaeajah oe Vizianag-eam r. Sueyanaeayana 
[I. I.. R., 9 Mad., 307 
li. R., 13 I. A., 32 

377. Hotice ending loith 

cultivating year. — Inamdar.—Fariition. — An iiiam- 
dar cannot eject a yearly tenant without six months’ 
notice to quit, ending with the cultivating year. Nor 
can he eject other tenants, except on the expiration of 
their term of years or other interest in the land. 
Where a family of inamdars disagree among them- 
selves, and one of them obtains a decree for partition 
against the others, he cannot, in execution tliereof, 
eject (without due notice to quit) the tenantry on 
such portion of the land as may have been allotted to 
him under that decree in a suit to which such 
tenantry were not parties, and hy which, therefore, 
their rights are not barred. Naeayan Bhivbav v. 
Kashi . . . . I, Ii, R., 6 Bom., 67 

378. ^ Inamdar . — 

Tenants cannot be ejected as mere trespassers. If 
they are yearly tenants, they are entitled to a clear 
six months’ notice to quit before they can he evicted. 
If they are tenants for a term of years or for a life 
or lives, there must be proof of an expiration of the 
term by effluxion of time or of the falling of the life 
or lives. Pandueano Sakhaeam v. Ybdneshwae 

[I. L. R., 6 Bom., 70 

379. Holding from 

year to year. — Even in the case of a tenant from 
year to year, the landlord cannot evict without giving 
previous notice to quit. To be reasonable, a notice 
must not he peremptory, hut must fix a time within 
which the ryot is required to quit the land. Betts 
V . Jamie Shaikh . . .23 W. B,, 271 

See also Mahomed Rasid Kean Chowdhey 
V. Jadoo Miedha . . 20 W. R., 401 

330. Transfer of 

Property Act, IV of 1S82, ss. 106, 111.— On the 11th 
December 1882, A., who had, on the 1st July 1882, 
let rooms in a dwelling-house to D., sent a letter to 
the tenant in the following terms : "If the rooms you 
occupy in the house No. 5, Thornhill Road, are not 
vacated within a month from this date, I will file a 
suit against you for ejectment as well as for recovery 
of rent due at the enhanced rate.” On the 1st Feb- 
ruary 1883 the lessor instituted a suit against the 
tenant for ejectment, with reference to the above 
letter. Held hy Oldfield, J. (Mahmood, J., dis- 
senting), that, witli reference to the terms of section 
106 of the Transfer of Property Act, the letter was 
not such a notice to quit as the law required, 
inasmuch as the notice did not expire with the end 
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LANDLOBJ) AHD T^'NA'NT-- continued. 

23. EJECTMENT— 

(6) Notice to qniT—conUmed. 
Sufficiency of notioe'-conUtmed, 
of Hi moiitti of til 6 tciiHiiicy j Hiiitl tliat tliis defect wh.s 
not cured by the circumstance tliat the lessor waited 
until the end of the month to enforce bis right to 
elect by suit. Meld by Mahmood, J. (Oldfield, 

J. dissenting), that tiie letter dated the 11th Decem- 
ber 1882 was a valid notice to quit under sections 106 
and 111 of the Transfer of Property Act, and suffi- 
cient to determine the tenancy, inasmuch as it 
gave the tenant more than fifteen days’ notice, and 
its terms were such that he could with perfect safety 
have acted upon it by quiting the premises at the 
proper time, - namely, by the end of the month, which 
he must be presumed to have known was the right time 
to leave, without any risk of incurring liability to 
payment of further rent, the landlord having clearly 
indicated his intention to terminate the tenancy, and 
the notice being binding upon him ; that the addi- 
tional time given by the notice must be taken to 
have been given for the convenience of the tenant, 
and not with the object of continuing the tenancy ; 
and that the suit for ejectment, not having been 
brought till long afterwards, was maintainable. Doe v. 
S^nith, 5 Ad. ^ JE,, 858 s Ahearn v. Bellman, L. B.,4 
JSxch, B.,201 / Noooordass Mulliokv. JewraJ Baboo, 
12 B. L. B,, 263 ; and Jagut Chunder Bog v. Eup 
Chand Ckango, L L. R., 9 Calc., 48, referred to. 
Also per Mahmood, J.— Tlie words “fifteen days” 
in section 106 of the Transfer of Property Act imply 
a fixation of the shortest period of notice allowed by 
the section; and the term “expiring” means that 
the terms of the notice must be such as to make it 
capable of expiring according to law at the right 
time, so as to render it saj"e for the tenant to quit 
coincidentally with the end of a month of the tenancy, 
without incuiTing any liability to payment of rent for 
anv subsequent period. Bjladley v. Atkinson 
^ ■ [I.L.K.,7A11., 6D6 

Meld, on appeal under the Letters Patent, that, with 
reference to the terms of section 106 of the Transfer 
of Property Act, the letter was not such a notice 
to quit as the law required, inasmuch as it was not a 
notice of the lessor’s intention to terminate the con- 
tract at the end of a month of the tenancy. Ber 
Stkaight, J.— Qucere , — Whether the letter was a 
notice to quit at ail. Also per Straiq-ht, J, — A notice 
to quit must be certain, at all events in respect of the 
date of the determination of the tenancy: in 
other words, there must be a clear and explicit in- 
timation to the tenant as to the date after which he 
will, if he remains in occupation of the premises, 
become a trespasser. Ahearn v. Bellman, L. B., 4 
J)., 201, distinguished. The judgment of 
Mahmood, J., reversed, and that of Oldfield, J., 
affirmed. Bradley t?. Atkinson 

[I. I*. B., 7 All., 899 

381. — — Ejectment by 

putnidar. — JSfotice to quit. Verbal.-^ A. putnidar, 
desirous of ejecting a tenant whose lease has expired, 


LANDIiOBD AND TENANT— 

23. EJECTMENT— 

{b) Notice to quit— 

Sufficiency of hoUgq— continued. 

need not give him a written notice to quit ; a verbal 
notice being suffieient. Golam Mehdee v. Amjud 
Ali . . . ... 23 W. B., 312 

i . 382 . r Tenant soithoui 

I right of occupancy — The “reasonable notice to quit” 
which a ryot without a right of occupancy may 
claim from his landlord before he can be ejected, 
need not be confined to a demand of possession and 
notice to quit on a certain day. It is sufficient if the 
landlord asks for a higher rate of rent and gives the 
ryot notice to quit if he declines to pay it. A suit 
for ejectment against a tenant-at*wiU is a sufficient 
demand of possession and would justify a decree con- 
taining a date fixed for ejectment. Hem Chundbb 
Gsose V . Radha Persead Paleet 

[23 W. B., 440 

333 ^ Motice to quit 

or pay an enhanced rent . — Two-fold claim, both 
for rent and ejectment, not sustainable, — Decree 
for rent and ejectment. — Bengal Act Mill of 1869, 
s, 14. — Where A., after notice to his tenants to pay 
rent at an enhanced rate from the commencement of 
the ensuing year or quit, brought a suit in which he 
prayed for a higher rate of rent or ejectment in the 
alternative,— that in such a suit the plaintiS 
could not insist upon a two-fold claim for both rent 
and ejectment, nor obtain a decree for rent for the 
first quarter and ejectment thereafter. It is doubtful 
whether a notice in the alternative form to pay en- 
hanced rent from a certain day or quit is a good 
notice. Janoo Mundur v. Bnjo Singh, 22 W. IL, 
548, doubted. Mohamaya Goopta v. Nilmadhab 
Rai .... I. X.. B., 11 Calc., 633 

334 ^ Service of notice. — Proof of 

service. — Publication in newspaper. — Termination of 
tenancy. — Adverse possession. — Proof of service of a 
notice to quit on a tenant, which is confined to prov- 
ing that such a notice, addressed to the tenant, was 
published in a local newspaper under circumstances 
which made it highly probable that the notice in 
question came to the knowledge of the tenant, is not, 
without more, such proof of service as will suffice to 
terminate the tenancy, or entitle the tenant to con- 
tend that he remained, after the date fixed by the 
notice for vacation, in adverse possession of the pi’e- 
mises. Chandmal v. Baohraj 

[1. KB., 7 Bom., 474, 

335, Necessity of 

proof of service. — In answer to the plaintiff’s suit 
in ejectment, the defendant denied the plaintiff^s 
title and asserted his own. Meld that, assuming 
the defendant to be the plaintiff’s tenant, yet, inas- 
much as the defendant denied the plaintiff’s title, it 
was not necessary for the plaintiff to prove service of 
notice to quit on the defendant. Gopalrao Ganesh 
V , Kishoee Kalidas . 1, X». B,, 9 Bom., 627; 
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LANDLOED ANB TBNAITT — continued. 

' 24. BUILDINGS ON LAND, RIGHT TO 
REMOVE—' 

330 , — Bemoval of buildings by 

tenant.- — Tenant holding over after expiry of lease. 
— By indenture, dated Isfc February 1856, A. leased 
certain premises in Calcutta to B. for a term of ten 
years, as from 1st November 1855, at a rent of RlOO 
per niontli, payable monthly. A. covenanted with B. to 
grant to her on her request, to be made within three 
months of the expiry of the term, a fresh lease on 
tlie same terms for three years, and that it should be 
lawful for B. at any time during the second lease, or 
extended lease, to remove or sell and dispose of all, or 
any part, of the screws and machinery which were at 
the time of the granting of the lease, or during the 
term or extended term might be, upon the premises, 
and immediately upon or within two months after 
the expiration of the term or extended term to re- 
move, &c., the buildings, &c., wLich then were or 
might at any time, during the term or extended term, 
be erected on the premises by B., her executors, 
administrators, or assigns. B. erected buildings 
during her tenancy under the lease. The defendant, 
on 24th August 1858, became, by various mesne 
assignments, the assignee of the lease, without notice 
to A.i and subsequently repaired and erected build- 
ings on the land. The defendant continued to occupy 
the premises, and paid the rent in the name of ‘ B. 
up to August 1866. No renewal of the lease (which 
expired on 31st October 1865) was ever demanded 
by B, or by any one claiming under her. The plaiii- 
tifles, who had become Ads representatives in June 
1866, gave notice, through their attorneys, on 6th 
September 1866, to B. to quit on 1st November 
1866, and not to remove buildings and fixtures put 
up since 1st November 1855 ; and on 1st November 
1866 the plaintiffs, in pursuance of the notice of the 
6th of September, demanded possession of B. and of 
the defendant wlio was in actual occupation of the 
premises, Seld that the acceptance of rent by A. 
and his representatives from the defendant holding 
over after the expiration of the original term did 
not constitute a renewal of the lease for three 
years ; that the defendant was not entitled to a 
renewal for three years; that the tenancy after 1st 
October 1865 was a monthly tenancy in the name of 
i^., and was terminated on 31st October 1866 by the 
notice of 6th September 1866 ; that the defendant 
was not entitled to remove buildings erected; but 
that he might remove the machinery. Brojonath 
Mulliok V. Weskins . 2 Ind. Jur., NT. S., 163 

337 , — Bemoval of material of 

house by out-going tenant. — Custom of Cal-- 
mtta.-^lnjunction. — in an action of ejectment the 
defendant set up a claim by custom to remove the 
materials of a house erected by him on the premises in 
dispute ; but the Court granted an injunction to re- 
strain him from doing so, though giving him leave to 
bring a suit to establish the special custom ; in default 
of such suit being brought, the injunction to be per- 
petual. Doyal Ciianu Laiia v. Bhoyrubitath 
IvHETTIiY Cor., 117 


LAHDIjOBD AINB TENANT 

24. BUILDINGS ON LAND, RIGHT TO 
REMOVE — continued. 

333 , Huts, Bight of tenant to.— 

Custom for out-going tenant to remove huts. — Ac- 
quiescence. — On a case stating that the j)lamtifi; be- 
came tenant to the defendant of certain land in Cal- 
cutta, and at the time of becoming such tenant pur- 
chased from the out-going tenant, with the defendant's 
knowledge, two tiled huts which were then standing 
on the land ; that “ it had been the practice in Cal- 
cutta for tenants to remove such tiled huts as those 
of the plaintiff erected upon the laud let to such ten- 
ants, and such huts were by such practice treated as 
the property of the tenants, who, by such practice, 
were in the habit of disposing of them without 
the consent of their landlords ; tliat, relying on the 
above-mentioned practice, the plaintiff, with the de- 
fendant’s knowledge, had partially pulled down and 
rebuilt such huts; that the plaintiff’s tenancy was 
determined, and the plaintiff ejected from the land 
by the defendant ; that before leaving she endeavoured 
to pull down and remove the huts, but that she was 
prevented from so doing by the defendant, who 
claimed the huts as her property, — Meld that the 
plaintiff, by the practice stated, was entitled, before 
giving up possession of the land, to pull down and 
remove the tiled huts. Held, further, that, apart 
from the existence of a valid custom entitling the ten- 
ant to remove tiled huts, the plaintiff having bought 
the huts from the out-going tenant with the defend- 
ant’s knowledge, and relying on the practice, and 
with the defendant’s knowledge having partially 
pulled down and rebuilt the huts, was entitled as 
against tlie defendant to remove them. Paebutty 
Bewah V. Woomataea Dabee 

[14 B. li. B., 201 

339 ^ Bemoval of buildings on 

land. — Ownership in land and buildings. — According 
to the usages and customs of this country, buildings 
and other such improvements made on land do not, by 
the mere accident of their being attached to the soil, 
become the property of the owner of the soil. 
The general rule is that, if he wlio makes the 
improvement is not a mere trespasser, hut is in pos- 
session under any bond fide title or claim of title, he 
is entitled either to remove the materials, restoring 
the land to the state in which it was before the im- 
provement was made, or to obtain compensation for 
the value of the building, if it is allowed to remain 
for the benefit of the owners of the soil ; the option 
of taking the building, or allowing the removal of the 
materials, remaining with the owner ol the land 
in those cases in which the building is not taken 
down by the builder during the continuance of any 
estate which he may possess. In the matter op 
THE PETITION OP Thakoor Chunbee Faramanice: 
[B. L. B., Sup. Vol., 595 : 6 W. B., 228 

This case contemplates the case of an admitted 
sale by a vendor in possession, not a case where the 
title and possession are disputed. Mubhoo Soodtjn 
ChATTEEJEE V. JtJDDOOPBTTY ChITCKERBUTY 

[9 W. 115 
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LAKBLOBB AHB ^’E^AHl^-^conUnmd. 

24. buildhstgs os land, right to 

REMOVE — continued. 

Removal of buildings on land — continued. 

Seldi not applicable to other than hmocent pur- 
chasers. SoHuir SiJfOH V. Keola Bibeb 

[16 W. R.,169 

390^ Removal of buildings. — 

Illegal possession. — In a suit for possession on the 
ground that the defendant had become illegally pos- 
sessed of certain land, the Court, while giving plaintiff 
a decree, allowed the defendant to remove or get com- 
pensation for a house which he had erected thereon. 
Dooeg-a Chubk V. Koonj Behary Pandey 

[3 Agra, 23 

391^ Sale hy tenant 

without consent of landlord. — Position of purchaser. 
—Erection of hriclc-huilt house hy tenant. — Eight of 
owner of land to houses built thereon. — The relation 
between landlord and tenant is that of parties to 
a contract. The contract is entire and single. If a 
portion of a tenure be sold either hy the tenant or in 
execution of a decree of the Civil Court against the 
tenant, in the absence of any consent hy the zemindar 
the only mode in which effect can he given to the 
alienation is to treat the purchaser as holding a rent- 
free tenure subordinate to that of the original tenant. 
In this country the ownership and right of possession 
in the soil does not necessarily carry with it a right to 
the possession of buildings erected thereon. A tenant 
who held a piece of land on a lease, erected a brick 
bouse upon the land without the permission of, 
but without any objection hy, his landlord. In execu- 
tion of a decree of the Civil Court against the tenant 
in January 1865, the materials of the house and the 
site on which the house was built were sold separately 
to two individuals from whom the defendant pur- 
chased both. On the 31st July 1866 the tenure 
itself was sold for arrears of rent to one AT., from 
whom the plaintiff purchased it. The plaintiff 
brought this suit to recover possession of the land 
free from aU incumbrance by the removal of the 
house. The Court refused to give the plaintiff a 
decree for possession. Shibdas Bandopadhya v. 
Bamandas Mfkhopadhya 

[8 B. L. R„ 237: 15 W. R., 360 

392. Additions to 

existing building, — A tenant making additions to an 
existing building is not entitled to remove the build- 
ing, but is only entitled to compensation for the pre- 
sent value of the expenses incni'red hy him in making 
such additions. Possibly, in some cases, he may re- 
move the additions if he can do so without in any way 
injuring the original building. Gopattl Mullick v. 
Anbitbo Chukdee Ghatterjee 

[14 p. L. R., 205, note: 15 W. R., 363 

303^ — Er eetion of 

indigo factory . — Eight to remove materials . — Where 
a lessee of land under an ijara erected an indigo fac- 
tory thereon, with the knowledge of and without any 
objection by the lessor, upon the determination of the 
ijara lease, and the delivery of possession to the lessor. 


LAHBIiOBB A.NB TEHAMT— ' 
24. BUILDINGS ON LAND, RIGHT TO 
PEMOY^-^continued. 

Removal of buildings — continued. 
the lessee was held entitled to remove the materials, 
Kinoo Sinus Roy v. Nusseeeoodeen Mahomed 
CSOWDRY 17 W. R., 97 

394, Contract Act, 

1872, s. 1. — The law laid down by In re Thahoor Chun- 
der Paramaniclc, B. L. E., Sup. VoL, 595, — viz., 
that a person building on the land of another is prirnd 
facie entitled to remove the buildings erected upon 
the land demised, or to receive compensation, — when 
applied to a contract of tenancy, is not inconsistent 
with anything in the Contract Act, and therefore is 
unaffected by it. Russickloll Mhdduoe v. Loee- 
NATH IviJRMOKAR 

[I. L. R., 5 Cale., 683': 5 C. L. B„ 492 

395 , Oionership in 

land and buildings. — Suits hetioeen Hindu inhabit- 
ants of Calcutta. — 21 Q-eo, III., o. 70, s. 17 . — 
ference in laio applicable in Calcutta and the mo- 
fussil. — Equity and good conscience. — At a Sheriff's 
sale one Templeton bought a Hindu widow’s in- 
terest in certain land in Calcutta; after passing 
through several hands, the land was purchased by 
the defendant. Between the possession of Templeton 
and the defendant an intermediate holder built a 
house upon the land. The plaintiff, a reversionary 

' heir to the estate after the widow’s death, sued the 
defendant to recover possession of the house and land, 

' The defendant admitted the plaintiff’s claim to pos- 
^ session, but contended that he w’^as entitled to he paid 
’ a fair price for the buildings, or to remove the 

* materials. Held that he was neither entitled to 
compensation nor to remove the materials, and that 
the question raised in the suit could not he said to be 

' a question of either succession or inheritance so as to 

^ admit of the Hindu law being applied as directed by 

I George III., Cap. 70, section 17, hut that the law 

^ applicable to the case was the law of equity and good 

‘ conscience as administered by the Courts of Equity 
‘‘ ill England. The case of Thahoor Chunder Pora- 

* manich, B. L. R., Sup. Vol, 595, discussed. Jugg-ut 

Mohinee Dossee V. Dwabka Nath Bysaok 

* [I, L. E., 8 Calc, 582 

) 390. Removal of buildings.— 

1 Suit to eject tenant. — Right to remove buildings or 
get value for them. — In a suit to eject defendants 
(who held under a lease) from a house- ground and to 
, comxiel them to remove the buildings thereon erected, 
the defendants pleaded that the lease was a perma- 
1 nent lease, and that jilaintiff had no right to eject. 

'• The lease expressly authorised the lessee to build. 

The Court of first instance, holding that it was not a 
3^ permanent lease, decreed as sued for. The Appellate 
Court, while concurring ivith the Munsif as to the 
' construction of the lease, gave the plaintiff the ojition 
® of paying for tlie house and resuming the land, 
or of receiving the value of the land from the defend- 
^ ant. PLeld that the decree of the Appellate Court 
f ivas right. Mahalatchmi Ammae v. Paeani Ghet- 
Ti • , . , , . 6 Mad.5 245 
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LAISTBIjORD AHD tenant — continued, 

25. MIRASIDAES. 

397. Hature of tenancy.— Fe«Wt/ 

or permanent tenancy. — Might of mirasidars. — Cus- 
tom of coimtry. — The defendants entered on land as 
tenants of aniirasidar on terms which .they could not 
prove, hut held it at a uniform rent for three gener- 
ations and for more than fifty years. Eeld that the 
defendants, in the absence of any special agreement to 
the contrary, had not acquired by prescription a right 
of permanent tenancy. Whatever right of perma- 
nent tenancy a tenant may, by prescription, acquire 
as against an inamdar, or a khot, it would be con- 
trary to the custom of the country, and to the nature 
of mirasi tenure, to hold that he could acquire such a 
right as against a mirasidar, Naeayan Visaji v. 
Lakshtjman Bapuji . . .10 Bom., 324 

393. Might to per- 

petual tenancy. — Sanad. — JEvidence of title. — Mer- 
petual cultivation, — Long possession. — Local ciis- 
tom. — Mirasidars who had sanads but who have 
lost them, and those who never had them, may prove 
their title by other evidence, and long possession is a 
strong element in such proof. A sanad is not indis- 
pensable to the proof of mirasi tenure. A mirasi 
right or perpetuity of tenure, like other facts, may be 
proved by various means. Accordingly, where a 
plaintiff claimed to hold certain lands in miras and 
under a right of perpetual cultivation by the custom 
of the country, and sought to recover the lands from 
the defendant who claimed as purchaser, at a Court 
sale, of the right, title, and interest of the inamdar of 
the said lands, and the lower Courts dismissed the 
suit on the ground that the plaintiff had failed to 
prove any right of perpetual cultivation, the District 
Court, in appeal, observing that no term of occu- 
pation as a tenant of inam land would confer a right 
of perpetual cultivation, and that nothing short of a 
regular sanad would confer on the plaintiff his al- 
leged right in the lands, the High Court in special 
appeal reversed the decrees of the Court below, and 
remanded the case for a new trial on the point whe- 
ther the plaintiff as a mirasidar or by local usage in 
virtue of his long possession and uniformity of pay- 
ment of rent or assessment or otherwise, previously to 
the Court sale to defendant, had acquired the right to 
hold the lands in perpetuity on payment of a fixed or 
other rent ascertainable by local usage. Babaji v, 
Nabayan , . . I. li. R., 3 Bom., 340 

ViSHNTJBHAT V. BaBAJI 

[I. L. E., 3 Bom., 345, note 

399 . Mirasi tenures 

— Might of occupancy in mirasi land. — The mirasi- 
dar is the real proprietor of mirasi land, hut ryots 
may he entitled to the perpetual occupancy of mirasi 
land, subject to the payment of the mirasidar’ s share. 
Such tenure, however, generally depends on long- 
establislied usage, and must be proved by satisfactory 
evidence. Abaoaixa Tieuchittamballa v. Sami- 
NADA PiBLAX .... 1 Mad., 264 

400. Riglit to dues from suka- 

vasi tenants. — Plaintiff, claiming as sole mirasidar 


LiAI^DXiORl)’ AH'!) TBIff'AE’T?— 

25. MIEASIDAIIS — continued, 

Riglit to dues from sukavasi tenants— 

continued. 

of a village, sued the defei^dants as sukavasi tenants . 
of cultivated land within the village for arrears of 
rent from 1856. Defendants denied plaintiff’s title. 
The Civil Judge (reversing the decree of the Muiisif) 
dismissed the suit on the ground that the plaintiff 
had not proved the collection of the perquisites 
claimed within twelve years before the institution of 
the suit. Meld (reversing the decree of the Civil 
Judge) that if the defendants were sukavasi ryots 
and the plaintiff was sole mirasidar, and in that right 
entitled to certain annual dues for all lands cultivated 
by such ryots immediately on their being brought 
under cultivation, plaintiff’s suit was not barred, 
except as to rent payable more than three years 
before suit. Iveishn ama Chaeyab v . Toepai Gapk- 
DAK 3 Mad., 381 

401. Riglit to dues from culti- 

vators. — Custom. — It can by no means he laid 
down as a uniform rule that mirasidars are entitled 
to dues from cultivators liolding lands within the 
area of the mirasi estate under pottahs from the Gov- 
ernment. To avoid injustice, where the right is 
denied, there should be an enquiry whether by custom 
it prevails on the estate, or, if there are not sufficient 
instances on the estate to afford grounds for decision, 
on similar estates in the neighbourhood. There has 
been no law depriving mirasidars of any privileges 
they may have customarily enjoyed. On the other 
hand, in the regulations the intention of the Govern- 
ment is declared to respect the privileges of landhold- 
ers of all classes. Sakkaji Rap v. Lptchmana 
Gapndan . . . I. Ii. R., 2 Mad., 149 

402. __ — Bight of oceupaney,— 

Abandonment. — Waste lands. — Madras Act II of 
1S64 , — The plaintiffs, village mirasidars, sued to 
eject defendants in possession of the waste lands of 
the village and to obtain a pottah for the same. The 
facts were that on three several occasions, beginning 
in Fusli 1269, applications were made by strangers 
for permission to cultivate waste lands belonging to 
the village, and that on each occasion the mirasidars 
successfully intervened, asserting a preferential right 
to obtain the lands for cultivation. Pottahs were ac- 
cordingly made out in their names. But on no oc* 
casion did they either cultivate or pay kist for the 
lands, and subsequent to the last occasion, in 1867, 
the lands were put up to auction for arrears of kist. 
The mirasidars bought them in. But the Collector 
refused to accept the mirasidars as tenants, cancelled 
the sale, and issued a pottah to the agent of a former 
applicant. Plaintiffs brought their suit in March 
1873, and the District Munsif dismissed it, holding 
that the conduct of plaintiffs justified the Revenue 
authorities in the course they had adopted. The 
District Judge reversed the decree of the Munsif, on 
the authority of Magagopala Ayyangar v. Collector 
of Chingleput, 7 Mad.^ 98. On special appeal, the 
case was heard before Moeo-AIX, C. J., and Innes, J., 
and on a difference of opinion was referred to a Full 
Bench (Moegan, C, Holloway and Innks, /J.). 
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25. MIEASIDARS— 

Bight of oQGnpan(iy--‘ConUmed. 

Meld by Moeq-an, C. J., and Hollowat, J.> allowing 
the special appeal, that the Collector’s settlement 
with the inirasidars was in form an annual settlement, 
and that on the face of the transaction there was no- 
thing which could be regarded as amounting to. the 
creation or recognition of a permanent right in the 
mirasidars (plaintiffs), such as could be determined 
only in the manner indicated in the case of Rajago- 
paid Ayyangar v. Collector of Chingleput, 7 Mad., 
98 : that it was apparent that the mirasidars had no 
intention either to cultivate the land or (except on 
legal compulsion) to pay the assessment, and that in 
such circumstances it was competent to the Keveuue 
officials to decline to accept the plaintiffs as tenants. 
By Holiofa"?, J.j that the Darkhast Kules of the 
Bevenue authorities did not constitute rights enforce- 
able in a Court of law, and that even if the plaintiffs 
had been wrongfully dispossessed, their only action 
would be against the Government for such wrongful 
dispossession, and the relief sought in the present 
suit was quite incommensurate with the injury com- 
plained of. By Innes, J. (dissenting), that plain- 
tiffs having la\sffully purchased at a Government sale 
had become by the express provisions of the law the 
of the land, and that they could not be 
elected except for the reasons and by the process 
prescribed by Madras Act II of 1864; that, not hav- 
ing been lawfully ejected, they were still the rightful 
holders ; and, twelve years not having elapsed since the 
date of their ejectment, could claim to be restored ; 
and that the special appeal should, accordingly, be 
dismissed. Fakie Mtjeammap d. Tieumala Cha- 
, • X, Xi. B*$ X 

PottabL-liolder, Status of.— 

Ru^war The correctness of the decision of 

the maiority of the Full Bench in FaUr Muhammad 
Tirumala Chariar, 1, L. JS., 1 Mad., 205, that a 
pottah enures only for a year, and that a 
putUh-holdcr is merely a tenant from year to year, 
questioned. Seceetaey of State foe India v. 

, , I. Xj. B., 5 IMCEd., X03 

Eelinquishment of pottaii. 

Tenure of pottahdar under Qooernment. — Rer 
Tdenbe, C.J.—k mirasidar does not lose his mirasi 
rio*ht by relinquishing his pottah. A pottah issued by 
Government will, unless it is otherwise stipulated, be 
construed to enure so long as the ryot pays the revenue 
he has engaged to pay. Subbaeaya Mddadi r. 

Cobleotoe OF Chinq-leput ^ 

|]I, Xj. B., 6 HMCecX., 303 

IiAKDMABKS, OBIiITERATIOISr OF— 
jSee Acoeetion — New Foemation of Al- 
luvial Land— Geneeally. 

[9 B. Xi. E., 150 


DNASN—continued. 

Agreement for— 

8ee Beq-isteation Act, s. 17. 

[3 B. Ii. B., Ap., 1 
7B. L.E,., Ap., 21 
12 W. B., 394: 
17 W. B., 509 
10 W. E., 127 

I. Xi. R., 10 Bom., 101 
I. Xj. B., 7 Cale., 703, 708, 7l7 
1. 1.. B,., 9 Calc., 865 
21 W. R., 315 : L. R., 1 1. A., 124 ' 

Breaeli of condition for forfeiture 

in — 

See Cases undee Benoal Bent Act, 
1869, s. 52 (Act X of 1859, s. 78). 

See Cases undee Landlord and Tenant 
— Foefeitueb — Beeah of Conditions. 

Cancellation of— 

See Cases under Bengal Bent Act, 
1869, s. 52 (1857, s. 78). 

See Co-shaeees — Suits by Co-shaeers 
with respect to the Joint Pro- 
perty-Rent . I. Xi. B., 4 Calc., 98 

Construction of— 

See Sale foe Arrears of Bent— Effect 
OF Setting aside Sale. 

[I. Xi. B., 4 Calc., 778 

granted wMle lessor is out of 

possession. 

See Cases under Transfer of Proper- 
ty WHILE TBANSFEROB IS OUT OF POS- 
SESSION. 

1. CONSTRlJCTIOlSr. 

Rule for construction. — Na- 
ture of possession given by lease . — In construing a 
pottah, although such construction was according 
to the practice of the Court on a question of law, the 
Court held that it must look to the surrounding 
circumstances, one of which was the nature of the 
possession given by the grantor and accepted hy the 
grantee. Janokee Nath Dutt v. Mahomed 
IsEAiL 22 W. R., 285 

2. ««Projali, ” Meaning of.— 

Status of tenant . — The Word “projah” does not 
define the status of a tenant. Kedabnath Mittbr 
r. SooKOOMAEEE Debia . . 22 W, R., 398 

3 , «Karindali,” Meaning of.— 

Nij-jotef^ Meaning of. — Status of tenant. — -The 

word ^‘karindah,” as used in a pottah, was held to be 
merely a term used to set forth what was the status 
of the person to whom the pottah was granted, and 
to afford no ground for the presumption of the ten- 
ants holding previous to the date of that pottah. 
Nor did the word ‘^nij-jote,” as used in the pottah, 
mean lands cultivated by tbe cultivator himself, but 
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1. GONSTEUCTION— cowiiMwed. 
Kariiida.li/’ Meaning ot--eonUnued, 

lands lield by tbe zemindars in their own possession 
or their own private lands. Wajoodeen Hossein u. 
Madhoo Chowdey . . ,17 W, E., 404 

4, « Abadkari talookdari, ” 

Meaning of. — JSffect on taloohdari right of 
accepting farming leases. — Construction of the term 
“abadkari talookdari” in a lease explained. Nei- 
ther the acceptance of farming leases by the talook- 
dar qua farmer, subject to the Government proprie- 
tary light, nor the sale of that Government right, in 
any way ipso facto extinguishes any talookdari right 
existing in the abadkari talookdar in that capacity, 
if otherwise valid. Hijeo Pekshad Bhtjttachae- 
JEB V, Bhyeub Chtjjtdee Mojoomdab 

[8 W. E., 891 

5, Lease to commence in fu- 

ture. — Temporary lease.— Kn instrument which is 
in terms a temporary lease is as binding on the lessor, 
qnd lease, where the tenancy is to commence at a 
future day, or on the determination of an existing 
lease under which another lessee is in possession, 
as where it commences immediately. Pitchakftti 
Chetti ' 0 . Kamala Natakkan . 1 Mad., 153 

0, Duration of lease. — Lease 

where no term is specified. — Where no term is men- 
tioned in a lease, it may be either a tenancy termin- 
able at the end of every year, or one for the life 
of the tenant, according to the terms of the lease. 
Watson u. Dost Mahomed Khan . 2 Hay, 4 

7. — Lease of land for 

huilding purposes without term. — Liahility to eject- 
ment. — Where land is given to a lessee for the 
purpose of building a house to live in, without any 
term being fixed for the tenancy, the tenure of house 
and land cannot he taken away from the lessee’s heir 
or his vendee so long as he continues to pay the rent 
assessed on it. Jtjhooeee Lall Sahoo v. Deae 

[23 W. E., 399 

S, Lease for specified 

term where no provision for continuance is used . — 
Where a lease is not in writing, but the terms of 
holding are specified in a notification addressed by the 
lessor to his servants, such an acknowledgment is, as 
against the lessor, conclusive evidence of the terms of 
the agreement. Where a lease for a fixed term of 
seven years contains no words to import a continuance 
of the interest after the death of the grantee, nor any 
expressions which point to any earlier determination 
of the interest, the primd facie meaning is a continu- 
ance for seven years, and that the lease did not ter- 
minate wdth the death of the original lessee, but 
survived during the remainder of the term to his 
heirs and representatives. The onus is on the party 
who seeks to show that the transaction should be 
governed by Hindu law that the prima facie con- 
struction is contrary to the Hindu law, or the estab- 
lished custom of considering such contracts in Bengal, 
ill this case the lessor having, on the death of the 
lessee, granted a putni of his whole estate, including 
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Duration of lease — continued. 

the farm in dispute, was adjudged liable to pay to tbe 
representatives of the lessee damages for the time 
they were deprived of the beneficial enjoyment of the 
farm, according to the increased rent which the new 
lessee had undertaken to pay. Tej Chund v. Seee 
Kanth Ghose 

[6 W. E., P. C., 48: 3 Moore’s 1. A., 261 

9, — - - Tenancy year hy 

year. — A tenancy w^hich is to continue year by year 
is a continuing tenancy so long as the parties are 
satisfied; and though terminable at the option of 
either party at the end of any year is, not ipso facto 
terminated at the end of every year. Maloddee 
Noshyo V. Btjlluebee Kant Dhub 

[13 W. E,, ISO 

10. — — Tenancy from 

year to year. — The w^ords, “ you must pay every year 
Government dues, and enjoy the fields along with the 
garden lands without disturbance (sukhrup rahani), 
besides tbe fixed amount there will be no oppression 
on account of cesses,” do not create a permanent 
tenancy, but only a tenancy from year to year. 
Ghnuabai V. Kalata Daei Mukeya 

[I. L, E., 9 Bom., 419 

Jjease from year 

to year. — Mode of determining tenancy. — In a suit for 
possession of a piece of land and for rent of the same, 
tbe plaintiff produced in support of his claim two 
sarkbats or kabuliats purporting to be executed in 
his favour hy the defendants, and dated respectively 
in Januai’y 1875 and June 1876. These documents 
w^ere not registered. The first, after reciting that the 
executant had taken the land from the plaintiff on a 
specified yearly rent, and promised to pay the same 
yearly, proceeded as follow^s : “ If the owmer of the 
land washes to have it vacated, he shall give me fifteen 
days’ notice, and I will vacate without making objec- 
tion : if I delay in vacating tbe land, tbe owner can 
realise, by recourse to law', rent from me at the rate 
of E8 per annum,” The second sarkhat, after recit- 
ing that the executants had taken the land from the 
plaintiff on a yearly rent specified for six years, and 
promised to pay the same year by year, proceeded 
thus : ‘‘ And if the said Shaikh wishes to have the 
land vacated within the said term, he shall first give 
us fifteen days’ notice, and we will vacate it without 
objection.” The low^er Courts held that the sarkbats 
were not admissible in evidence, as they required 
registration under section 17 (4) of the Begistration 
Act VIII of 1871, being leases of immoveable pro- 
perty from year to year or reserving a yearly rent. 
JSeld that the twm sarkbats created no rights except 
those of tenants -at- will, inasnmeh as the clause com- 
mon to both, to the effect that at any time, at the 
will of the lessor, the lessees w^ere to give up the land 
at fifteen days’ notice, governed all the previous 
clauses, and the defendants could he asked to quit at 
any time before the lapse of the term at fifteen days’ 
notice. Khtjda Bakhsh v. Sheo Din 

[I. L. E., 8 All, ' 405: 
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12, — — — permanent ten^ 

uncy only modifiable by revision of rent— Might of 
ejectment, — Exclusion of lessor^ s right of terminat- 
ing -Ejectment by landlord against tenant. 

It appeared that tbe land in dispute was the property 
of a mnttum of whicli tlie plaintilf was tbe trustee; and 
bad been let to tbe defendant's father under a mu- 
cbalka (Exliibit A), dated 14tb August 18375 entered 
into with the Collector, tbe manager of tbe property 
on bebalf of the Government. Tbe tenancy continued 
to be regulated by bis agreement until plaintiff, in 
1867, demanded an increased rent, which tbe defend- 
ant refused to agree to pay. Upon that demand and 
refusal tbe plaintiff, at tbe end of tbe Fasli, and with- 
out tendering a pottab for another Fasli stipulating 
for tbe increased rent, brought bis suit to eject. The 
defendant (appellant) contended that tbe right to put 
an end to bis tenancy was conditional upon bis failure 
to pay tbe rent fixed by tbe agreement, by 

Scotland, C. J., upon tbe construction of tbe mu- 
cbalka, that tbe plaintiff possessed tbe absolute right 
to put an end to tbe tenancy at tbe end of tbe Fasli, 
unless tbe condition relied upon by tbe appellant was 
by force of established general custom (which bad 
not been alleged) or positive law made a part of tbe 
contract of tenancy : that neither tbe Kent Eecovery 
Act nor tbe Kegulations operated to extend a tenancy 
beyond tbe period of its duration secured by the ex- 
press or implied terms of tbe contract creating it, and 
that therefore tbe plaintiff bad a right to eject the 
defendant at tbe end of a Fasli. By Holloway, 3 , — 
That whether the express contract was binding on 
the pagoda or not, it gave no right to bold perma- 
nently, and that there is nothing in any existing 
written law to I’ender a tenancy once created only 
■ moditiable by a revision of rent but not terminable at 
tbe will of the lessor exercised in accordance with bis 
obligations. Enamandaram Venhayya v. Venkata- 
narayana Meddi, 1 Mad, 75 ; and Nallatamhi Fattar 
V. Chinnadeyanayagam Filial, 1 Mad., 109, doubt- 
ed. The judgment in tbe case of Venkataramanier 
v. Ananda Chetty, 5 Mad., 122, has gone too far in 
laying down tbe rule as to a pottabdar’s right of 
occupation. Chocealinga Pillai v. Vythealinga 
P uNDARA Sdnnady . . .6 Mad., 164 


13. Fermanent ten- 

ancy on continuing to foy rent , — Suit to recover the 
proprietary right in a village belonging to plaintiff’s 
muttab, which was let to defendant’s father under a 
pottab and mucbalka, and which on the death of her 
father and since tbe defendant refused to surrender, 
upon tbe grounds (1) that tbe right bad been leased 
permanently, subject to tbe regular payment of tbe 
stipulated rent, which condition bad been strictly ful- 
filled; (2) that her father bad expended large sums 
in making substantial permanent improvements in 
tbe village, and that be bad by gift transferred tbe 
tenancy to her. Reid that, on tbe true construction 
of tbe terms of tbe pottab and mucbalka only a ten- 
ancy from Fasli to Fasli was created. Neither Kegu- 
iation XXX of 1802 nor Madi-as Act VIII of 1865 
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operated to make a tenancy established by ordinaiy 
pottab and mucbalka of a permanent nature, by at- 
taching to it tbe condition that it should be indeter- 
minable as long as the stipulated rent was paid. 
Chockalinga Fillai v. Vyihealinga Fandura Sun- 
nady, 6 Mad., 164, followed. Fodlkes v. Rajah- 
EATHNA Mudali . . . .6 Mad., 175 


14 . Lease of jungle lands,— 

Continuous possession . — Commencement of lease . — 
In a lease which provides for rent-free possession for 
twelve years, the rent-free possession contemplated 
does not necessarily date from tbe year of the lease, 
so that in a suit more than twelve years after the 
granting of tbe lease the lessee is entitled to plead 
that be has not yet bad possession rent-free for twelve 
years. Bhaedt Chdndee Roy v. Issue Chundee 
3IECAE .... 2 W. R., Act X, 78 


15 ^ Death of lessee, Effect of, — 

Lease not limited to life of lessee , — Any leasehold 
estate, when not expressly limited to tbe life of tbe 
lessee, passes to his heirs in tbe same way as other 
property, and if tbe heirs take tbe estate of tbe de- 
ceased lessee they take it with all rights and respon- 
sibilities. Danoollah V. Amanutoollah 

[16 W. B., 147 

Radha Kishoeb Roy v. Sittoo Siedae 

[24 W. B., 172 


16, — — Lease at will of 

lessee . — A lease of land, whereby the lessee is given 
tbe power of bolding tbe land as long as be pleases, 
is determined by the death of tbe lessee. Vamah 
Sheipad V . Maki . . I. L. B., 4 Bom., 424 


X7, Death of lessor or lessee. — 

Lease for term of years. — Joint liability of lessees , — 
In tbe absence of words to tbe contrary, a lease of 
zemindari rights for a term of years does not tex’mi- 
iiate before tbe expiration of tbe term by tbe mere 
fact of tbe death of either tbe lessor or lessee. Tej 
Chund V. Sree Kanih Ghose, 3 Moore^s 1. A., 261, 
and MtiQ'dakant Moy v. Aluk Munjooree East ah, 
4 Moore’s I. A., 321, relied on. On tbe question 
■whether tbe lessees in this case were jointly as well 
as severally liable , — Held that tbe terms of tbe lease 
indicated that tbe liability of tbe lessees was intend- 
ed to be several, but equal in extent. Badkinath ??. 
Bhajan Lal , . . I. L. B.. 5 AIL, I9I 


IS. Extension of term for which 

lease is granted.— Zeaye to remain till called on 
to vacate . — A provision in tbe lease that tbe tenant 
might after six months remain in occupation at a 
monthly rent till called on to vacate, does not extend 
tbe term for which tbe lease is granted. Moea Yi- 
THAL V, TUEEAEAM VALAD MaLHAEJI 

[5 Bom., A, C.,.02 


19 ^ Tenancy at will. — Agreement 

to pay rent . — Custom. — Notice to quit . — An agree- 
ment to pay rent in the ordinary form of mucbalka 
given by tenants from year to year already in posses- 
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1. CONST RUCTION-eowfwittec?. 

Tenancy at will—continued. 

sion is not a lease. A tenancy from Fasli to Fasli is 
not a tenancy-at-will, but a tenancy from year to 
year. In the absence of custom to the contfary, no 
tenant from year to year in tbis country can be 
ejected without being served at a reasonable time 
beforehand with a notice to quit at the period of the 
year at which the tenancy commenced. Abbttlla 
Rawutan V. Pakkeei Mohome d Rawtjtan 

[I. L. R., 2 Mad., 346 

20. — — Suit for ejecU 

ment . — Disputes arose between the Government and 
an adjacent proprietor, M. N., respecting a piece of 
alluvial land gained by accretion, of which M. S. 
was then in possession. The Government required 
the land for public improvements. After some cor- 
respondence an agreement was entered into by which 
M. S. undertook to relinquish in favour of Govern- 
ment all claim to the proprietary right, and to rent 
the land from Government, upon the latter allowing | 
him to remain in possession until the projected 
public improvements rendered it necessary for him 
to vacate the land. Possession was given to Govern- 
ment, M. S. holding the land from Government at a 
fixed rent, and undertaking to quit possession at a 
month’s notice. Improvements in the neighbourhood 
having been made by Goverament and M. S. being 
dead, notice to quit was served on his representa- 
tives, who refused to quit, on the ground that the 
improvements were not such public improvements 
as were contemplated by the correspondence and 
agreement. In a suit for ejectment , — Held that 
J£ S. was, under the agreement, a mere tenant-at-will 
and that the suit was maintainable, and the represen- 
tatives of M. S, had no defence to the action. AifUN- 
BOMOHEY DoSSEE V. DOE D. EaST InDIA COMPANY 

[8 Moore’s I. A., 43 : 4 W. R., P. O., 51 

21. Lease to widow. — Re-mar^ 

riage and death (f widow.— Might of second husband 
to possession. — Upon the death of a tenant under a 
jaghirdar, his widow passed a kabuliat agi'eeing to 
hold the land on the same terms as her late husband ; 
and that in the event of her marrying again she 
should have no right to the holding, but that if she 
got her husband to live in her house she might con- 
tinue to hold the land. She afterwards re-married, 
and held the land till her death. In an action 
brought by the second husband to recover possession 
of tbe land, as the beir of bis wife, — M^eld (reversing 
tlie decrees of both the Courts below) that the plaiii- 
tift* had no right to recover possession, and his wife 
had merely a personal interest in the holding, which 
ceased upon her death. Kamalubbin Htjsen Khan 
ii Bhiea Manji . . .4 Bom., A. C., 49 

22. Provision for renewal— 

for possession. — Stipulation as to duration. — Where, 
upon a consideration of the terms set forth in the 
lease, it was found to be a stipulation that the jote 
was not to terminate ipso facto with the conclusion 
of the ijara, but that it was open to the parties to 
make a fresh agreement in respect of the land, upon 
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the quantity and rents being measured and assessed 
in accordance with the productive power of the land, 
'^Reld that the plaintiff was entitled to a decree for 
khas possession, the stipulation being extremely un- 
certain in its character, and the defendants having 
done nothing for years in response to the proceedings 
taken by the plaintifi. Shoobtjt Soonbry Dabee 
n. Binny (Jaebinb, Skinner, & Co.) 

[25 W. R., 347 

23. Nature of grant. — Intention 

of parties. — JSstatefor life or inheritance. — In order 
to determine the question whether a pottah granted 
by a zemindar conveyed an estate for life only or an 
estate of inheritance, — Seld that it was necessary to 
arrive, as well as could be done, at the real intention 
of the parties, to he collected chiefly from the terms 
of the instrument, hut to a certain extent also from 
the circumstances existing at the time, and further 
by the conduct of tbe parties since its execution. 
Watson & Co. v. Mohesh Naeain Roy 

[24 W. R., 170 

24. Words conveying right to 

hold at fixed rates. — It is not absolutely neces- 
sary that any particular form of words should be 
used in conveying rights to hold at fixed rates. Un- 
NOBA Peeshab Baneejee V. Chunbee vSekhtje 
Deb 7 W. R., 394 

Aesae Menbul n. Ameen Munbub 

[8 W.R., 502 

Kailas Chanbea Roy v. Hiralal Seal. Fakir 
Chanb Ghose i?. Hiralal Seal 

[2 B. L. B., A. C., 93 : 10 W. R., 403 

25. Hereditary lease. — Continu- 

ance of lease dependent on continuance of superior 
tenure. — Though the lease in this case contained no 
words importing an hereditary character, yet it was 
held to have the effect of being hereditary, on the 
ground that the period of its continuance was not 
dei)endent on the life of any party, whether lessor or 
lessee, hut on the continuance of the superior tenure. 
Lekraj Roy v. Kanhya Sinoh . 17 W. B., 485 

20, Roitah for build- 

ing purposes. — Omission of toords defining grant . — 
A pottah which gave land for building purposes and 
recited that no abatement of rent was to he gTanted 
at any time or for any cause, and that no increase of 
jumma should ever he demanded, was held distinctly 
to provide that the laud was granted at the rate then 
fixed for ever, even though no such words were used 
as “istemrari” or ‘‘ba-furzimdan/’ Binobe Bb- 
HAEY Roy V. Masse YK . . 15 W. R,, 494 

27. Absence of words 

of inheritance in pottah. — A pottah must not, pnmd 
facWf be assumed to give an hereditary interest, 
though it contains no words of inheritance ; “ pottah” 
as used in Act X of 1859 being a generic term, whicli 
embraces every kind of engagement between a zcmin- 
I dar and his under-tenants or ryots. Where proof 
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1. CONSTRUCTION— coiiKaaed. 

Hereditary lease— 

acoompaT ed .3 to supply the 

uS “from geueration to generation” 
tf.!!! and the tenant cannot be dispossessed 
in the Singh r. Goomhn Singh 

by ins sup^or^ DHHNPHr Si^ IVIoore’s I. A., 433 


Absence of 'words 

iathei to son w .Itlioup-li there were no tormal 
tol^to ae eff'et thatuie rent was never to be 
changed, the fixed character of the rent P'®' 
^ med from long and uninterrupted enjoyment and 
r descerof the tenure to the Present ocmi^nU 
Peabeb Mohhn Mookewbb r. Rw 
Mookebjee . • • . J.J. • 


JJEABE —coniimted. 

1. CONSTRUCTION— 

Hereditary lease— continued, 
at El per bigha in the thirty-first year, to assessment 
Lcreasing at the rate of i of a rupee per bigha 
during the six following years, and at the e^P'^'°" 
of that istawa (period of annually “j 

sessment) should be held at the full assessment of 
^ per bigha, that, after the expiration ot 
the first thirty-seven years, the lease was one m 
perpetuity, subject to the annual payment ot the 
sum named as the full assessment and ^ 
COLIBCTOE OH COIABA 0. 1,0 

Mbhendapb . ... .10 


oQ TahoJcf Mean- 

ina oV.— The word “talook^^ imports a permanent 
tenure, and where a chittah describes the land to 
which it relates as a “talook,” the presumption, in 
the absence of any evidence to 
implies a permanent interest. 

Goopto t\ Meeb Safdtir Ali . 22 w . B., oAk3 


.^Istemrari. — Eere- 

ditlv «e»««.-Where, by an old pottah, lands form- 

in*' PMt of a zemindari had been leased at a specified 

reSt^hut there were no words in the P““^,Snure“ 

the hereditary and istemrari character of the tenui e, 

— jffeW that the absence of such words was .sappl^^ 

by'^vidence of long and 

and of the descent ot tenure from 

whenVe that hereditary and istemrari character 

might be legally presumed. Satxa Saban Ghos 

Mahesh Chandea Mitteb t a m 

rrt ^ T T 3 *p fi 23:12 Moore’s I. A., oo 

[2 B. B. B., P. C., .S.J ^ p JO 


QA ■ Meaning of ia 

bahali bundobust sircar.— k pottah, under the ordi- 
nary meaning of the words “ta bahali 
sircar,” was to endure as long as the settlement. 
Odit Nabain ®. Mohssotb Bex SiSGH 

[Agra, F. B., 52 : Ed, 1874j ol? 


Been Dxai, Singh u. Heeea Singh ^ 


Qg MoTcurrari isiem- 

rarl-Eeredltarg right.-^The words «mokurrari 
istemrari” contained in a pottah must he taken in 
themselves to convey an hereditary _ right in 
tuity. Laehij Cowae w -R q 

Singh . 3 B. L. B., A. C., 226 : 12 W. B., 3 

M TJNETDNJUN Singh v. Lblanund^ Si^h^ 
Leelanund Singh u. Monoeunjfn 


— Long minterrupt- 

ed enjoyment.— Onus prohandi.—To rehut the evi- 

dmic/alorded by long "“f Uet 

the descent of the tenure from father to son, it lies 
upon the party asserting the holding to he from year 
to year only and determinable at ” j® 

asskon. Dbbn Dtap Singh u. 


g0 “ Mokurrari is- 

tomr<in.”—Q«<*'rf,— Whether, in the absence of any 
usage, the words “ mokurrari istemrari ” mean perma- 
nent during the life of the grantee, or permanent as 
regards hereditary descent. Libanhnd Sotgh r. 

MCNOBHNJUN Singh . ... • ’ il, 

[L. B., I;A., Sup. VoL, 181 


„j Although a pottah 

purported to he a grant only to the particular ^rson 
to whom it was made, yet as it passed from ^ 

son, and son to grandson, and 

under it and continued from between i5 and 80 
years, and the pottah did not contain any "'“^re- 
pression barring mheritance or transfer,-.HeW that 
the tenure might fairly he presum^ to he heie- 
Itary. Nubo Dooega Dossia u. 


02 — Assessment^ Right 

Assessment in perpetuity,— Vif here a lease of 
lands to he reclaimed from the sea hy the lessee. 
Levanted hy a former Government to plamtitt, stipu- 
Htcd that the lands should he held free of assess- 
moiit (maafi) for thirty years, subject to assessment 


0rj> - — Ferpetual lease, 

--Su'it for enhancement of rent,— A zemindar in the 
district of Cuttack granted the following lease : “ In 
the Chawdnak 1236 Amli, 17th day of Uie month of 
Brisa, Sri Hari Chnckerhiitty grants, to Nared Manti 
this istemrari (permanent) pottah. For that 1 exe- 
cute istemrari pottah of my Khardigi Ayma in mou- 

zahBhimpore. Jote land, measuring four hi ghas, being 

previously to this in our occupation, yon will cultivate 

Ld cause to he cultivated hereafter. Mokurrari (fixed) 

rent at E8-12 sicca you will pay from year to year. 
In case of flood or drought you will he allowed a 
reduction of rent according as such reduction will be 
allowed to others. To this Hari Chiickerhntty as- 
sents.” A suhseq[UGnt purchaser of the zemindari 
right obtained a fresh settlement of the zemind^-i 
under Government, The son and grandson of the 
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1. COHSTEUCTION'— jwteefl. 

Hereditary lQme--oontinued, 
grantee held successively under the lease. In a suit 
by the zemindar against the holder for enhancement 
of rent, — Meld that the pottah was a’hereditary lease 
fixing the rent in perpetuity, and that it was binding 
on the representatives of the grantor, Kaeitnakar 
Mahati ©. Niladhro Chowdhey 

[5 B. li, B., 052 : 14 W, B., 107 

38. — — ^ Molcurr ari . — 

Words of inheritance. — In, 17 98 a mokurrari pottah 
of a portion of a zemindari was granted to at a con- 
solidated jumma of R6 for the tern of four years, 
and at a unifonn rent of E25 from the expiration of 
that period, to be paid year after year. The pottah 
provided that the mokurraridar shoiikl make improve- 
ments ; that profits arising therefrom should belong 
to him, and not to the grantor ; and that he should 
not dispose of any portion of the land granted without 
the permission of the grantor. No words of inherit- 
ance were used in the grant. The grantee died in 
1875, when the heirs of the grantor sued to recover 
possession of tlie estate from the heirs and assigns of 
A. The defendants contended tliat the grant was 
transferable and hereditary, and' that A. his heirs, 
and assigns were entitled to it in perpetuity. Meld 
that the grant was for the life of A.f only, and not 
in perpetuity. The use of the word ^' mokurrari ” alone 
in a lease raises no presumption that the tenure was 
intended to be Iibcreclitary, and therefore, in order to 
decide whether a mokurrari lease is hereditary, tlie 
Court must consider the other terms of the instru- 
ment under which it is granted, the circumstances 
under which it was made, and the mtention of the 
parties. Sheo Pershad Singh v, Kally Bass 
Singh - I, L. B,, 5 Calc., 543 : 5 C. Xi. B., 138 

In the same case on appeal to the Privy Council, 
Meld — The word mokurrari does not necessarily 
import perpetuity, although it may do so. Used in 
connection with the grant of an ijara in a pottah, this 
word is not inconsistent with such interest being only 
for life. By a pottah was granted a mokurrari ijara at 
a fixed rent in a mouzah, consisting mainly of waste 
lands, part of the grantor’s zemindari, without words 
of inheritance. On the death of the grantee, who 
brought the land under cultivation and died in pos- 
session many years after, the question arose whether 
the pottah was for life, or for a heritable and transfer- 
able estate. Meld that there being in the pottah no 
words importing perpetuity, notwithstanding the use 
of the word “ mokurrari,” the question was whether 
the intention of the parties that the grant should he 
perpetual was shown with sufficient certainty in any 
other way, — e.y., by the other terms of the instru- 
ment, its objects, the circumstances under which it 
was made, or the conduct of the parties to> it. Meld, 
also, that such intention w'as not shown, Bilasmoni 
DaSI V . SlIEOPERSHAD SiNGH 

[I. B. B., 8 Gale., 664: B. B.., 9 I. A., 33 : 

11 C. B. E ., 215 

39, Meaning of the 

words istemrarl mokurrari'’^ in comieclion loitli 
grant of lands. — Inttniion of parties. — The words 


BBASE — continued, 

1 .. COmTlWCTIOM— continued. 

Hereditary lease — continued, 

^‘istemrari mokurrari” in a pottah granting land do 
not of themselves denote that the estate granted is 
an estate of inheritanee. Not that such an estate 
cannot be so granted unless, in addition to the above 
words, such expressions as baf urznndan,” or “ iiaslaii 
bad naslan,” or similar- terms are useffi- Without the 
latter, the other terms of the instrument,, the circum- 
stances under which it has been made, or the con- 
duct of the parties, may show the intention with 
sufficient certainty to enable the Courts to pronounce 
the grant to he perpetual ; the above words not being 
inconsistent therewith, though not themselves impart- 
ing it. Held, accordingly, that where the w'orcls 
“ niokuarrari istemraii ” w^ere used in connection with 
a grant in a pottah (as it w^as also held in another 
case wdiere the instrument was termed “hioldirrari 
ijara pottah”), that the question was whether the 
intention, of the parties that the grant sliould be per- 
petual bad, or bad not, been sliown wntli sufficient 
certainty m any other w&y,—e.g., by tlie otlier terms, 
by the objects or circumstances,, of the grant, or by 
the acts of the parties. And lield that in tlie present 
case- the intention was so shown. Tulshi Pershab 
Singh v. Ramnaeain Singh 

[I. B. B., 12 Calc., 117 : B. B., 12 I. A., 205 

40 . Istemrari poj- 

tails. — Mer editary title . — Construct ion of pottah , — 
In an instrument described as a perpetual lease (pot- 
tah istemrari) the lessor covenanted as follows : “ So 
long as the rent is paid, I shall have no power to 
resume the land. The lessees shall have no power to 
sell the land in any way. I have therefore executed 
these few w^ords by way of a perpetual lease, that it 
may be used wlien needed ” Upon the death of one 
of the lessees, his heir, who was in possession of the 
land which formed the subject of the lease, claimed 
to be the lessee of a moiety thereof on the ground 
that the lease was one creating a heritable interest. 
The claim was allowed by the settlement officer, and 
the lessor thereupon brought a suit to. have it declared 
that he was entitled to eject the defendant, under 
section 3G of the N.-W. P. Rent Act (XII of 1881), 
as being a tenant-at-will, and to set aside the settle- 
ment officer’s order. Meld that the mere use of the 
word istemrari ” in the instrument did not ex vi 
termini make the instrument such as to create an 
estate of inheritance in the lessee j that the words “ so 
long as the rent is paid I shall have no power to 
resume the land” did not show any meaning or in- 
tention that the lease was to be in perpetuity ; and' 
that the defendant (even should he he the legal heir 
and representative of one of the lessees) could not 
resist the plaintiff’s claim. Tulshi Mershad Singh 
V. Ramharain Singh, L. R., 12 I, A., 200, followed. 
Lakhu Kowar v. Marik rislma Singh, S B'. L. It,, 226, 
dissented from. Gaya Jati r. Ramjiawan Ram 

[I. B. B., 8 AIL, 569 

— AmoTiiit of land leased. — 

Boundaries, — Estimated area. — In order to ascer- 
tain what land is actually leased, it is necesssiry to 
look to the houndaries mentioned in the lease, ami 
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LEASE — continued, 

1. CONSTRUCTION— 

Amount of land lesimdr- continued, 
not to the estimated area. Abdool Manistah n. 
Baroba Kant Baneejee . 15 W. E.., 894 

42, Boundaries . — 

JEstimated area. — Where a pottah purports to convey 
so many bighas of land ‘‘more or less” within 
certain boundaries, the test of what is really conveyed 
is not the area of the land but its boundaries. Subeb 
Chundee Mahnbeah 1). Beojonath Aditya 

[14 W. B., SOI 

43. — — ■ — Ascertainment 

hy measurement. — Bromsion for rate of rent. — Plain- 
tiff let to defendant a quantity of land, of which he 
was not certain how much was in cultivation and 
how much was jungle, at a total juinma to be even- 
tually settled on the footing of 12 annas per bigha 
culturable, and 10 annas per bigha jungle, on the 
number of bighas of each sort which existed at the 
end of the year next preceding the date of the pottah, 
the calculation of the rent to be made permanently 
by effecting a measurement within six months, until 
which time defendant should pay a provisional jumma 
at 12 annas a bigha on a given number of bighas, 
amounting to a specified sum. Plaintiff sued for 
arrears of rent, no measurement having taken place, 
though years had elapsed. Held that, until ascertain- 
ment by measurement of a settled jumma, the rent 
due under the terms of the pottah would be the pro- 
visional sum mentioned above ; but if the delay in 
such ascertainment were due to default of plaintiff, 
defendant would be entitled to set up the state of 
things which he believed would be arrived at if 
measurement were effected. Bhaetjth Chtjnbee 
Boy BePIN BeHAEEE CHUCKEEBtrTTY 

[9 W. B.3 495 

44^ JEoocess land;, Bent 

of. — B. having covenanted to take from A. without 
enquiry 18 bighas of land at a rent of R1 a bigah, 
with a stipulation that if on enquiry any excess land 
should be found he would pay the same rate of rent 
for such excess 5 or if the area should be found less 
than 18 bighas, that he would receive a proportion- 
ate deduction from his rent. A measurement took 
place, and an excess was discovered. A. then sued B. 
for rent on the entire quantity of land. Held that B. 
was liable to pay rent for the excess at the rate of Rl 
a bigha, and that the tender of a pottah by A. to B, 
was not necessary. Radhika Pbosunno Chtjnbee 
' c . Nehalee Chtjen Bey . 15 W , B., 410 

45^ Grant at fixed annual rent. — 

Besim;piion hy Q-overnment, Effect of. — A zemindar 
granted his zemindar! hy pottah or lease as a putni 
talook at a fixed annual rent. Adjacent to the 
demised lands were other lands called bheel bhurut- 
tee lands, in which the zemindar had only a tempo- 
rary interest, hnt which lands were included in the 
pottah. The bheel bhuruttee lands were afterwards 
resumed hy Government under Bengal Regulation II 
of 1819, and assessed separately from the zemindari, 
the jumma being paid by the lessee for a period of 


UEABE—contimied. 

1. CONSTRUCTION— 

Grant at fixed annual vent-^eoniimiei, 

nine years. Held, in a suit brought by the lessees 
against the lessor’s representative for remission of the 
rent paid on the resumed lands, out of the fixed 
annual rent, that by the terms of the pottah the 
bheel hhnrriitee lands were not included in the fixed 
annual rent. Peannath Choavdby v. Suenomoyb 
Dossee ... 9 Moore’s I. A., 431 

40 , Covenant in lease to grant 

a new lease. — Subsequent tease toUliotit covenant 
for reneioal. — Held, by the Court of first instance, 
and confirmed on appeal, that a covenant in a lease 
for years to grant a new lease on the expiration of the 
existing term under and subject to all covenants, as 
in the first lease contained, is satisfied, if such new 
lease contain the like covenants as the former lease, 
except the covenant for renewal. Peninsijlae anb 
Oeientab Steam Natioation Company v. Kon- 
NOYLALL Butt . . , ,2 Hyde, 21 

47 ^ Stipulation to renew lease. 

— Re-letting. — Holding over. — Where a kabnliat 
stipulates that A., the tenant, shall not, on the expiry of 
his lease, he liable to pay a rent higher than that re- 
served in the lease, and that the landlord shall not 
then let the land to any other tenant, but that A, 
shall not he entitled to erect any permanent building, 
or to excavate a tank, it was held that under these 
stipulations the landlord was not bound to re-let the 
land to A. at the close of the term of the lease. Held^ 
also, that the fact of his allowing the tenant to hold 
over did not affect the landlord’s right to resume pos- 
session after due notice. Pueeeeoonissa Begum v, 
Chundee Monee Bosses . . 12 W. B., 538 

48. Covenant for renewal. — 

Ambiguous covenant. — Might to remove so'il and open 
mines. — Interpretation by acts of the parties. — Es- 
toppel. — Confirmation. — Land Acquisition Act, X of 
1870. — A lease for ninety-nine years made in 1794 by 
the East India Company to W. contained a covenant 
that the said Company, upon application of the heirs, 
executors, administrators, and assigns of the said W., 
would re-grant and renew the said lease thereby made 
“ on the terms and conditions above mentioned,” &c. 
Held that the above covenant was not a covenant for 
perpetual renewal of the lease, hut a covenant for a 
single renewal only. The above lease granted to the 
said W., his heirs, executors, administrators, and as- 
signs, Bhandarvada Hill “ with the house, buildings, 
offices, stablings, garden and tvells, <^c\, cfc., thereon 
standing and now in his oton occupation or posses- 
sion/^ It was contended that this clause, if not on 
the face of it granting the right to remove and sell 
the soil, was, at aU events, amhignoiis, and had been 
interpreted by the subsequent conduct of the parties 
themselves, who had always recognised the right of 
the holders of the lease to the soil and stones of the 
land in question. It appeared that in 1864 the holders 
of the lease had permitted the E. Company to enter 
upon the land and to remove the earth and stones of 
the hill for purposes of reclamation ; and that on May 
10 th, 1870, an indenture had been executed to which 
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LEASE — continued. 

, 1. CONS r HU 

Covenant for renewal — continued, 
the Secretary of State, the E. Company, and all per- 
sons interested in the lease were parties, which iii- 
dentnre recited the above facts and eontained mutual 
releases by the persons interested in the lease^ the E 
Company, and the Secretary of of State in respect of 
any claims that might be made against any of them 
on account of the excavation of the said hill and the 
removal of the earth and stones therefrom. The said 
indenture also contained a coniirmation, by the Secre- 
tary Of State, of the lease of 1794. A schedule to the 
indenture described the property comprised in the 

lease and si3ecihed(?:wier«Z'ia) the ^‘quarries situated 
at BIiandaiTada Hill.” HeU that the words of the 
lease of 1(^94 were not ambiguous, and gave no right 
0 remove the soil and stones, and that the acts of the 
paHies could not be admitted to affect the construction 
of the lease. Q«f®re,->Whether the acts of the parties 
in removing soil, which removal was not proved to 
have taken place earlier than 1863, could be called in 
aid of the interpretation of ambiguous words in the 
lease ot^ 1794. There was no contemporanea ex- 
posttzo, " Even if the words quarries or mines had 
been used in the lease of 1794, they would have given 
no right to work quarries or mines other than those 
open when the tenant came in, which, moreover, he 
might have worked in the absence of such words, 
lo allow the opening of new quarries or mines an ex- 
press power to that effect must be given. Meld, also, 
that the Secretary of State was not estopped by the 
indenture of May 10th, 1870, from disputing the 
claimant s right to remove the soil and stones. The 
ciamiant^s xiosition had not been altered so as to make 
it inequitable in the Secretary of State now to assert 
his claims under the lease. Meld, also, that the inden- 
ture of May 10th, 1870, did not operate as a fresh 
demise of the premises in their condition at the date 
of the mdenture. A coniirmation does not operate so 
as to make the estate confirmed subject to the inci- 
dents which it would have had if granted in the condi- 
tion at the date of the confirmation. Ik ee Puema- 
nandas Jeewandas . I. L. B., 7 Bom., lOB 

49. — r— r ^^OYlsion for indigo concern 
passing into hands of oth.eT&,~~Assi<qnment of 
Imsefrom two joint lessees to one of tJiem.—N. and 
il., lia^ung taken a lease of certain lands, iointlv 
gave a kabuhat, agreeing that if within the term of 
the lease they die, or if in any other way the concern 
passed into the hands of others, then their heii-s, or 
those who would succeed to their rights, would pay the 
rent. After the kabuhat was given, N, made over 
his interest in the lease to D. Meld that, in passing 

into the hands of others within the meaning of the 
kabuhat, and that D. occupied the position of the 
persons contemplated hy the terms “those who will 
Bhobanee Chtjkdea Mit- 
tee®. MacNaie . . . low. E,., 464 


• 50 . ' 


•/v>« ■ 4 . itTi Joint lease.— lialilitv 
Jot rent;^^Yhm 2 .^ lease is granted jointly to t\re 
tenants, both are jointly liable for the rent due under 
the lease, and one of them cannot divide this joint 
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1. OONSTRUCTJON•---co?^J5^^a^£ed. 

Joint lease — continued, 

Hahility. Jogenpea Deb Eoy Kut KiShek 
Bijndhoo Roy . . ^ ,7 W, H 272 

Roopitaeain Siegh V. Jfggoo Singh 

[IOW.B.,804 

Bhoeanath Sircae ®. Bahaeam Khan 

[10 W. R., 892 

UouE Mohun Roy ®. Akunp Mundee 

[22 W. R., 295 

. U f ^ D efi n i ti on of 

right of each lessee in pottah.-- Separation of tenures, 

• The fact that at the foot of a pottali the right of 
each lessee was defined was held not to bind the lessor 
to recognise each jiart as an indejiendent and separate 
tenure, and the subsequent separate xiayments of rents 
by the tenants was hold not to vary" the nature of 
the teniwe. Bueoeam Paul ®. Sueoop Chttkder 

W. B., 256 

52. 


. - Lease of jnngle lands.— 

!buit alleging interruption of lease to cut trees, See.— 
Form of lease.— Where an application for a lease for 
farming jungle lands was in its nature general, but 
the answer was specific and clear, and granted the 
lease on certain conditions, the answer determined 
the contract, and was the only contract between the 
parties. A lessee who sues, alleging that there has 
been an interruption to liis lease to cut or sell the 
trees on the land included tliereiii, must base his right, 
first, upon its being a necessary incident <>f the lease 
by reason of the objects of the lease ,* or, secondly, 
under some positive law ; or, thirdly, under some 
eustoin to be incorporated in tlie lease ; or, fourthly, 
under the express terms of the lease. Ruttonjee 
Eefljee Shet V. Collector op Thanka 

[10 W, R., P. C., 18 : 11 Moore I. A., 295- 

53 . Breaeli of covenant not to^ 

injure trees. — Construction of k'/huliat.—A ka- 
buliat on which the tenant undertook to preserve cer- 
tain trees in a jungle and not to injure them in any 
wnry, piroviding that if he relinquished the talook 
after destroying the jungle he would pay E2,000 as 
the value of the trees, was construed to contain two 
distinct covenants, the second being a covenant not 
to injure the trees, on breach of which damages 
could be recovered. Wooma Soondtjeee Bosses ei 
RajkistoRoy . . . 2IW. R., 366 

54. Lease of jungle lands by 

G-overnment— to cut timher.— Where 
jungle land was let by Government to a tenant for 
the express purpose of being brought into cultivation, 
and the lease contained no reservation of the rights 
of the Government in respect of the cutting of timber 
trees, the Court held that the x)arties contemjffated 
that the cutting of such trees by the tenant would 
be necessary for carrying out the purposes of the 
lease. Kotun Ram Doss Collector oi? Syi.het 

[22 W. R., 528 
65 . 


Agreement for certain dues' 

in nature of renU — Subsequent Government noti* 
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h CO^STRVCTIOI^— continued. 

Agreement for certain dues in nature of 

rent — contimied. 

fieation as to iemtre.—By an agreement entered into 
between tlie predecessors of the plaintiff, durma- 
knrtahs of a temple, and the defendants, it was pro- 
vided that the defendants should have a permanent 
li^dit of cultivating certain lands belonging to the 
temple upon payment of the circar tirva and a 
swaniibogam mentioned in the agreement, ^^hse- 
qiiently to the agreement the Government notmed 
tliat tlie inelvariun payable to the Government would 
be tlieiiceforth permanent and not according to the 
iierick ascertained hy reference to the market prices 
in certain towns, and the Govermneiit stated that any 
advantage arising from the change of system should 
go to tlie ryots themselves. The idaintiffs sued the 
defendants to recover the halanee of the market value 
of the produce of the land cultivated hy the defend- 
ants after deducting the amount of circar kist paid 
by them. Held (reversing the decree of the lower 
Court) that the defendants were^ only liable to pay 
the amount of swainibogain mentioned in the agr^- 
meiit, and that no right was acquired hy the plaintiffs 
by virtue of the subsequent arrangement made by the 
Government. Thesikam Itengae Ganapathy 
Mad., 320 

50 . iPisliery pottah.-— 

of fishenj bif order of Court.— The provision in a 
foliery pottali that the lessee cannot sue for recovery 
if, through his own neglect or otherwise, he fail to 
(*atch iisli, ivas lield to be iio bar to the lessee s claim 
to a refund of rent from the time that possession of 
the subject of the lease was taken away, hy order of 
a competent Court, from his lessor, and consequently 
from him. Ham Gopal Sein v, Allum Mitllick 

[T W. B., 405 

57 ^ — Payment of rent. — Frovision 

for ‘payment hif instahnents , — W here a pottah, after 
providing for payment of rent hy the diir-piitiiidar 
yehr by year, month hy month, and^ kist by kist,” 
contained a distinct declaration that if the dur-put- 
iiidar did not at the end of each month pay up the- 
amount due for tliat month he should from the first 
day of the succeeding month pay interest upon the 
amount in arrear, the Court held that the Judge 
below was not correct in his construction of the 
pottah that the dur-putnidar was^ not hound to pa.y 
rent in equal monthly kists, nor liable to interest if 
he did not so pay it. Bhybub Chuneer Baijerjee 
V. Ameeeoodeen . . *. 17 W. B., 173 

53 ^ — Payment by in- 

staimenis.—li is contrary to usage to pay hy month- 
ly kists unless there is a special agreement to that 
effect. Joy Kishen Mookebjee u Jarkee Nath 
M oOKEEJEB .... 17 "W. E., 471 

59 ^ Proviso for re-letting in ease 

of default in payment of rent—Aea^c in 
perpeUiiy.—A. lease puKporting to he for a certain 
t(*)*m of years contained a proviso that if at any time 
tiio lessee should mak(^ default in payment of rent 
the lessor should be at liberty to let the lauds to 


LEASE — continued. 

1 . OOmTllJJCTlOl^—eonUmied. 

Proviso for re-letting in case of default 
in payment of rent— contimted. 
another lessee. Meld that the introduction of this 
proviso did not make the lease operate ns a grant in 
perpetuity so long as the rent was paid, but merely 
had the effect of enabling the lessor to determine the 
lease within the term, in case of default by the tenant 
in paying the rent. Shahye Rotbee r. Babtok 

[Marsh., 250 : 2 Hay, 14 

00. - Proviso for default in pay- 

ment of rent. — Appointment of sezawal . — Condi^ 
tion precedent. — A lease for a term of years contained 
a proviso that if in any year the rent should be three 
kists in arrear the lessor might appoint a sezawal, 
and the lessee would pay his salary ; and if, notwith- 
standing the appointment of such sezawal, the arrears 
of rent were not paid by the end of the year, the les- 
sor should ,he at liberty to rescind the lease. Meld 
that it was a condition i?recedeiit to the right of the 
lessor to rescind the lease, that he should have ap- 
l)omted a sezawal. Bale Lijtchmee Pershaud v. 
Bhoodhun Singh . . . Marsh., 474 

01 ^ Bight of re-entry for non- 

payment of rent.— 22.— Where a 
lease provided that in case of a default in the pay- 
ment of rent, the lessor should have the power of re- 
entry without expressly mentioning the mode of. 
effecting it, the lessor was bound to exercise this power 
according to the provisions of the law, section 22, 
Act X of 1859. Solano v. Hoobmut Bahaboor 

[1 Hay, 573 

02 , Bight of —Implied 

right of re-entry. — Although a pottah does not contain 
words specifying tlie right of re-entry, the Court will 
give effect to words which, reasonably construed, in- 
volve that right. SllADHOO Jha v* BiiijgWAN 
Chunder Opabhia . 1 Ind. Jnr., H. S., 75 

[5 W. B., Act X, 17 

03, — Conditional 

lease. — Fight to recover property. — If a party leases 
an estate in piitni, reserving to himself the right of 
re-entry on condition of his wishing to hold the pro- 
perty khas, he cannot sue to recover possession for 
the purpose of leasing it to a third party. liUGiloo- 
nath Coonboo V. Hueish Chunber Roy 

[W. B„ 1864, 326 

04, — M er edit ary 

temtres.— Lessor’s right of re-entry. — Cause of ao- 

— Where there are no words in a lease extending 
its provisions to other parties beyond the lessee, its term 
must he interpreted as applicable to the lessee only, 
unless the Court is able, from the conduct of the 
parties and the surrounding circumstances, to come 
to a different conclusion. Where a lease contains a 
condition whereby the lessor agrees not to |)ut an end 
to the mokurrari of his lessee, excejit on the occur- 
rence of a fresh settlement on the part of Govern- 
ment, it does not follow that the lessor intends to 
constitute a hereditary lease if no Government settle- 
ment took place. In such a case a lessor’s right to 
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1. CONSTRUCTION— ' 

Riglit of Te-entry—eoyitimed. . 

re-enter arises on the death of the lessee ; hut if the 
representatives of the lessee have been allowed to hold 
over by the heirs of the lessor, to whom they have paid 
rent, the cause of action to a purchaser of the les- 
sor’s rights and interests arises on the refusal of the 
lessee’s representatives to permit him to re-enter. 
liEKHBAj Roy V. Kanhya Singh . 14 W. R., 262 

@ 5 . Proviso against sub-letting. 

‘■—breach of condition in lease, — Omission of clause 
for re-entry,— Act X of 1859, s, 23, cl. 5. —Suit for 
ejectment,— A. lease contained a stipulation that the 
ryot should give up such pa,rt of the land as was un- 
fit for the cultivation of indigo, and should not sub- 
let the same. Seld that as the lease contained no 
proviso for forfeiture, or right of re-entry for the 
breach of this covenant, the landlord was not entitled 
upon such breach to maintain a suit under Act X of 
1859, section 23, clause 5, to eject the ryot. Gooiioo- 
PEBSAUI) SiRCAE V. PhTLIPPE 

[Marsh., 366 : 2 Hay, 451 

00 ^ ^ ^Breach of condi- 

tion. — Where a lease conta hied a stipulation against 
siih-letting without the lessor’s consent, and the lease 
violated this stipulation, it was held that the stipu- 
lation was a reasonable one, and that the lessor might 
either bring an action for damages for its breacli, or 
a suit for an injunction to restrain such sub-lettiiig 
by the lessee. Mohana v, Sabodin 

[7 Bom., A. C., 69 

07 , — ^ Right to assign or sub-let. 

— Conditions attached to zeniindafs estate, — Con- 
siruction of lease. — The right to assign or suh-let is 
as well established an incident of a tenancy at a rent 
for a determinate period when the contract of letting 
is silent on the subject, as it is of an estate for life 
or of inberitance, and there is nothing in the nature 
of the conditions attached to a zemindari estate 
which renders an assignment of a lease of such estate 
an exception to the general rules. Seld, on the con- 
struction of a lease, that the language did not evi- 
dence a contract purely personal to the lessee and his 
heir so as to exclude the right to assign. Venkata- 
SAMY Naick,®. Muthutijia Ragunaba Rani 
Kathama Natchiae alias Kfmndapeei Nat- 
CHiAE . . . ... 6 Mad., 227 

0 Q, Prohibition against alien- 

ation.' — A pottah which provided that the grantor 
was not to alienate or lease the property to any other 
party during the term of the pottah, witliont giving 
the lessees under the pottah the refusal, was upheld. 
Mohima Chunbee Sein Pitamui'e Shaha 

[9W,R., 147 

09 , — Miilyeni tenure, 

Sisiorij and nature of. — Alienation nut a necessary 
incident , — Clause ayainst suffer ing attachment and 
sale valid. — Right of re-entry. — Clauses against 
alienation. — JPolicy of the law. — Transfer of Pro- 
perty Act, IV of 1882. — The plaiutiif sued to cstab- 


LEAS^B —continued,, 

1. CONSTRUCTION— 

Prohibition against alienation— 

lish his right to attach and sell certain land in execu- 
tion of a decree obtained by liiiii against a third 
party who held the land from the defendant under a 
mulgeni lease. The lease contained a clause which, 
after forbidding the tenant from alienating it by 
mortgage, sale, or lease, stipulated that the tenant was 
not to let it be sold, or attached and sold in satisfac- 
tion of judgment-debts, and that if he did, the land- 
lord might take away the land and give it to others 
for cultivation. The defendant coiikmded that the 
land could not he attached and sold by reason of tins 
danse. The lower Courts held that the clause was 
invalid, both because such a restriction on alienation 
was repugnant to the mulgeni tenure in contempla- 
tion of law, and because oeciiiTing in a lease which 
was virtually in perpetuity, it would nuike the land 
for ever inalienable, and was, therefore, against 
public jiolicy. On appeal to tlie High Court, — Meld 
that the danse w'as not invalid on either ground. 
The nature and history of the mulgeni tenure consi- 
dered. The policy of the law, as evidenced by tlie 
Transfer of Property Act, IV of 1882, with regard to 
clauses against alienation, considered. Meld, also, 
that if the tenant allowed the land to be attached and 
sold by not taking measures to satisfy has judgment- 
debts, it would he a breach, both according to the 
letter and spirit of tlie danse in the lease, and would 
give the lessor a right of re-entry. Meld, further, 
that although tecimically there would be no breach 
or right of re-enti’y until attachment and sale had 
been suffered by tlie tenant, yet, as the attachment 
of itself could bo of no use to the creditor, since the 
debtor was already prevented by his lease from 
alienating, and as it would be necessary, even if the 
attachment were allowed, to forbid the sale by a con- 
current order, the attaclinient itself, which would 
under those circumstances be futile, should not he 
permitted. Vyankateaya v. Shiveambhat 

[I. I*. R., 7 Bom., 256 

7 Q^ Lease to an un- 

divided Hindu family, — Partition. — Covenant 
against alienation. — Alienation voluntary or by act 
of law. — Attachment and sale. — Xo clatise of forfeit- 
ure or re-entry. — Xofi-payment of rent. — Mights of 
the muU or landlord, — The plaintiff leased his land 
under a mnlgeni chetti, or lease at a fixed rent, to 
defendant No. 1 , who then lived in union with his 
brothers, defendants 2 and 3, and acted as mamiger 
of the family. The lease contiiined a clause against 
alienation by the lessee by mortgage, sale, gif t,or other- 
wise, but did not provide* for re-entry or forfeiture in 
case of breach, A partition of the laud among the 
brothers subseijiieiitly took place. Th (3 shares of 
defendants 1 and 2 were afttu-uards sold, tin.* former 
at a Court sale in exiuiiition of a decree, and tin* 
latter by private contract, and wen* pur<*basi'd r<'~ 
spectively by defenda.nts 4 and 5, who entered into 
possession. Plaini.iff now sueil to reeuvu'r bis hind, 
coiiteiiding that the hre.aeh (tf the covimsint against 
alienation" had worked a forfeiture, and likewise for 
one year’s rent, claiming ilie whole of it from defend- 



DIGEST OF CASES. 


'h‘3AS'M'--c&ni'mied. 

1. CONSTRUCTION— 

Prollibitioii against aliena-tion— 
ant No. 1. Meld, following tlie decision in Vianlca- 
irmm v. SMvramUaf, L L. E., 7 Em7&.,256, that the 
restriction against alienation was valid, hut went no 
further than to prohibit alienation by the act of the 
T)arties tliemsclves, and then even did not provide for 
forfeiture or re-entry on breach, and had no application 
to the case of an alienation by act of law, as by attach- 
ment and sale in execution of a decree. That the 
plaintiif had, therefore, no right to recover possession 
from any of the defendants,— his only remedy being 
in damages for breach of the covenant against aliena- 
tion. Seld, further, that defendants 1, 2, and 3 were 
severally liable for the whole amount of the rent 
claimed, as the lease was taken by defendant No. 1 
for the benefit of the undivided family, and the 
plaintifi: was no party to the partition, neither had he 
at any time recognised defendants 4 and 5 as his 
tenants. Tamata v. Timapa 

[I. L. R., 7 Bom., 262 


2. ZUR-I-PESHGI LEASE. 


71. ■ 


^ _ Hatiire of zur-i-peshgi lease. 

— Mori^af;e.—A ziir-i-pesligi lease is nothing hub a 
simple mortgage, and may at any time be cancelled 
on the advance being proved to bavo been discliarged 
with interest from the usufruct, or otherwise liqui- 
dated by tlie mortgagor, notwithstanding the non- 
expiry of the term mentioned in the deed. Nund 
Lall i*. Baltjk .... 2 Agra, 122 
POLTTJN SlNOH l\ RESHAX. S^GH . 1 W, R., 7 

72. Suit to set aside aur-i-pesligi 

lease . — X of 1859, s. 25. — Ejectment . — A zur- 
i-pcsligi lease (which does not provide for its can- 
celmeiit in the event of a breach of any of its condi- 
tions, but provides for the cancelment of all siib- 
) cannot be set aside because of the act of 
the zur-i-peshgidar granting a kutkina. The kut- 
may he set aside, and the zur-i-peshgidar be 
liable in damages for any injury which may have 
accrued to the zemindar. Section 25, Act X of 1859, 
was not applicable to such a case, hut only to cases 
when the period of the lease had expired. But as 
a zur-i-peshgi lease has always been treated as a 
mortgage, a suit to set it aside cannot be brought in 
the Collector’s Court unless the terms of the lease 
distinctly provide for such a course of procedure in 
the event of a breach of any of its conditions. 
Mahomeb khi 'D. Batook Dao Nabain Singh 

[IW.B.,52 

Ruttijn Singh d, Geeebhaeee Lael 

[8 W.R.,310 


Rent not paid when due. — 

MigM to set off against advances , — Where a plain- 
tif let out in zur-i-peshgee certain property for a fixed 
period at a certain rental, in consideration of a sum 
of money advanced, and the defendant withheld and 
did not tender the rent as it fell due , — Meld that the 
plaintifi %va3 entitled to set ofi the rent so withheld 
against the money advanced, and was entitled to 


LEASE — continued. 

2. ZUR-I-PESHGI LEASE— 

Bent not paid when due— continued, 
claim an account as against the defendant, although 
the period for wdiich the zur-i-pesligi lease had to run 
had not expired. Nuksingh Naeayan Singh '??. 
Litkputty Singh . . I. L. R., 5 Gale., S3t> 

74 , — Collection of rents hy 

aemindar. — Eight to recover rents so collected. 

A zemindar, after he had granted a zmr-i-peshgi 
lease, collected the rents from the ryots. Meld, first^ 
that the lessee was entitled to treat the rents so 
received as a payment of rent under the lease and, 
secondly, was entitled to recover from the zemindar 
the amounts of rents so received in excess of the rent 
due under the lease. Rampeeshad Vogup v. Ram- 
TOHiJL Singh .... Marsh., 655 

75 , Suit by mortgagee for ba- 

lance uneolleeted.— A mortgagor granted a ticca 
.lease of the mortgaged land for ten years to B. E., 
and under an assignment executed by the mortgagor 
it was arranged between him and the mortgagee that 
the latter should pay himseH ofi the ticca rents at a 
certain rate annually until the realisation of the 
mortgage-debt with principal and interest. Meld 
that,' until the mortgagee could prove that something 
had happened to disturb the arrangement made be- 
tween him and the mortgagor under the terms of the 
deed of assignment, he could not, either according to 
law or the terms of the contract, call upon the mort- 
gagor or his representatives to pay the balance of 
the mortgage-debt, or to have that balance realised 
from tlie sale of the mortgaged property. J ttnesstte 
Bass v. Laela Ramdhunee Laie. 17 W. R., 263 


76, 


Usufructuary leme,— Eight 


to have property so Where a lease gives the 
lessee the right to continue in possession until money 
borrowed from him is liquidated, the lessor is put in 
the position of a mortgagor, and, to the extent of the 
security given, the lessee is in the position of a 
mortgagee, but the lessee is not entitled to have the 
property sold. KewuIi Sahoo v. Rash Naeatan 
Wgh . . . ■ . . 13W,B.,445 

LEASEHOLD PROPERTY. 

See Secueity poe Costs— Suits. 

[7 B. L. B., Ap., 60 

leave to appeal GBA3NTED WITH- 
OUT AUTHORITY. 

See Peiyy Council, Peacticb oe— 
Special Leave to Appeal 

■ [15B.L.B.,^221 

LEAVE TO APPEAR AWD DEPBHD. 

See Negotiable Insteuments, Summaey 
Peoceduee on — 6 B. L. R., Ap., 64 
[1 Ind. Jur., NT. S., 395 
9 B. L. R., 441 

LEAVE TO DEPE3ND SUIT WITHOUT 
PEES. 

See Insolvent Act, s. 36. 

r7 B. L. B., Ap.,ei 
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ILEGACY^ 

See Husband and Wife. 

[I. li. B., 1 All, 762, 772 

See Cases undbe Will — Constexjction. 

— ^ ^ — Suit for- 

te JuEiSDiCTiON— C auses of Jueisdic- 
TioN — C ause of Action- Legacy. 

[16’W.B.,305 
See Paeties— Paeties to Suits— Lega- 
cy, Suit foe— . 13 B. L. E., 142 
See Will — Consteuction. 

[8 B. L. B., 244 
9 B. L. B., Ap., 4 

Assignment of, to executors.— 

Void assignment,-— Semble , — That an assignment by a 
legatee to an executor of a legacy is void. Vaughan 
t). Heseltine . . . I. L. B., 1 AH, 763 

See Huest Mussooeie Bank, 

[I. L. E,., 1 AIL, 762 

and Beebsfoed v. Huest ' 

[I. L. B., 1 AIL, 772 

LEGAL ISTECESSITY. 

See Cases undee Hindu Law — Aliena- 
tion-Alienation BY Widow. 

LEGAL PBAOTITIOHEBS ACT (XVIII 
OE 1879). 

See Ceiminal Peoceedings. 

[I. L. E., 6 Mad., 252 

See False Evidence — Geneeally. 

[I. L. B., 6 Mad., 252 

See Supeeintendence of High Couet— 
Civil Peoceduee Code, 1882 , s. 622 . 

[I. L. B., 9 Mad., 375 

s. 10. 

See Mooktbae . I. L. R,, 4 AH, 375 
See Pleadee— Eemoval, Suspension, and 
Dismissal „ I, L. B., 4 AH, 375 

s. 12. 

See Pleadee— Removal, Suspension, and 
Dismissal . I, L. R., 7 AIL, 290 

s. 15. 

See Pleadee — Removal, Suspension, and 
Dismissal . I. L. B., 10 Calc., 256 

ss. 27, 28, & 30. 

See Pleadee — Remuneeation. 

|]I, L, B,, 9 Mad., 375 

— s. 32. 

See Mookteab . I. L. B., 4 All., 375 

See Pleadee— Removal, Suspension, and 
Dismissal . I. L. B., 4 AIL, 375 

____ s. 40. 

See Pleader— Removal, Suspension, and 
Dismissal . I. L. B., 10 Calc., 256 


LEGAL BEMEMBBAHCEB, APPEAR. 
ANOB BY— 

See Peactice— Ceiminal Cases. 

[I. L. B., 4 Calc., 20 

LEGISLATURE, POWER OF— 

See Appeal to Privy Council — Cases in- 
which Appeal lies— Substantial 
Question of Law. 

[I. L. B., 1 Calc., 431 
See Bengal Regulation HI of 1818. 

[6 B. L. B., 392, 459 
See Bombay Act I of 1865, ss. 35, 48. 

[I. L. B., 1 Bom., 352 

See Ditosce Act, s. 2. 

[I. L. B>, 10 Bom., 422 

See Goveenoe of Bombay in Council. 

[8 Bom., A. C., 195 
I. L. B., 8 Bom., 264 
See Goveenoe of Madras in Council. 

[2 Mad., 430 , 

See Jurisdiction of Criminal Couet— 
European British Subjects, 

[7 Bom., Cr., 6 
14 B. L. B., 106 
See Jurisdiction of Criminal Court 
-General Jurisdiction. 

[I. L. B., 3 Calc., 63 
I. L. R., 4 Calc., 172 
See Offence committed on the High 
Seas . . .7 Bom., Or., 89 

[S Bom., Cr., 63 
See Small Cause Couet, Mofussil— 
Practice and Procedure — Miscel- 
laneous Cases . I. L. B., 1 AH, 87 

LEGITIMACY. 

See Cases undee Hindu Law— Mae- 

EIAGE. 

See Gases undee Mahomedan Law- 
Acknowledgment, 

LEPROSY, IMCUBABLB— 

See Cases undee Hindu Law— Inherit- 
ance— Divesting of. Exclusion feom, 

AND FoEFEITURE OF INHERITANCE— Le- 
PBOSY. 

LESSEE, BIGHT OP— 

See Abatement of Rent. 

[B. L. B., Sup. VoL, 70 

LESSEE OP GOVERMMEHT. 

See Limitation Act, 1877, art. 149 
(1859, s. 17) . 1 B. L. B., A.' C., 134 

LESSOR AND LESSEE. 

See Jurisdiction of Civil Court— Rent' 
AND Revenue Suits, N.-W. P. 

[I. L. B., 1 AH, 338; 



DTOEST of OASES-. 


LESSOE ABB LESSEE— 

See Cases undee Landlord and Ten- 
ant. 

See Cases ttndee Teanstee oe Peopeety 

AVHILE TeANSEEEOB 5S OUT OP POSSES- 
SION. 

LETTEE. FEGM JTJBG-E, 

See Evidence — CmL Cases -Miscel- 
L AN eons DOCUME NTS— LeTTEES . 

[1 C. Is. R., 239 


LETTER OF ADVICE. 

See Evidence Act, s. 32, cl. 2. 

[9 B, L. R«} Ap,, 


42 


LETTER OF LICEBSB. 

See Consideration. 

[2 Ind. Jur., B. S., 243 

LETTERS BETWEEB MEMBERS OF 
JOIBT FAMILY ABB KXJRTA OF 
THE FAMILY. 

See EvTDiiiNCE— C ivil Cases— Miscel- 
laneous Documents— Letters. 

[12 B. L. R., 317 
19 W. B., 356 

LETTERS OP ABMIBISTRATIOB. 

See Cases under Certificate *op Ab- 

MINISTRATION. 

See Costs— Special Cases— Letters op 
Administration. 

[I. L. R .5 2 Bom.j 9 

See Cases under Court Fees AcSy sen. 
I, art. 11. 

See Illegitimacy . 11 B. L. R., Ap .5 6 
See Practice— C mL Cases — Letters op 
Administration. 

[1 Ind. Jur., B. S., 10 

Duty payable on — 

See Cases under Court Fees Act, sch. 
I, ART. 11. 


witli will annexed, Grant of~ 


See Succession Act, s. 258. 

[I. L. R., 1 Calc., 149 


Jurisdiction of High Court. 

— British-horn subject dying at Moiilmein . — In the 
case of a Br isk-born subject dying and leaving 
assets in Mouimein hut none in Calcutta, and a null 
dated 5th August 1865, before Act X of 1865 came 
into operation,— RTeZe? that the executrix could not 
obtain probate or letters of administration with the 
will annexed from the High Court in Bengal. Saun- 
ders Nga Shoay Gsen . ■ . 8 W. B., 3 

2. ■— r- — ^ ^ — High Courts N.- W. 

T --Ailmini strati te operation hi Bengal , — A Bri- 
tish subject died intestate, leaving property within 
the jurisdiction of the High Court of the N.-W. 


letters oe administbatiow.— 

Jurisdiction of High Cowet— eonhmed. 
Provinces and of the High Court at Port William. 

General letters of administration were granted by the 
High Court of the N.-W. Provinces to the Adminis- 
trator General of Bengal, who was not then any e 
that the deceased had left property within the .pins- 
diction of the High Court at Fort William. On 
discovering that the deceased had left property with- 
in the jurisdiction of the latter Court, the Adminis- 
trator General applied to that Court for general let- 
ters of administration, which were granted by the 
Court, on condition that he would apply to have the 
letters of administration granted by the High Court 
of the X.- W. Provinces recalled. The High Court 
at Fort William has power to grant to the Adminis- 
trator General letters of administration which shall 
operate througliout the whole of the Presidency of 
Beneak In tse goods op XTi^chterlein 

[1 B. L. R., O. C., 19 

■ Attorneg of e.recu- 


3 , _ 

tor - ^Administrator General—Ihe High Court had 
no power to grant letters of administration to the 
attorney of the executor of a deceased in respect of- 
assets situate in the Punjab. The High Court has 
power to grant letters of administration in respect of 
such assets to the Administrator General. In tee 
GOODS OP Duncan . . 1 B. L. B., 0."C., 3 

S.wcession Act 


(X of 18H5), ss. 212, 213.’— Attorneg idthm juris- 
diction of Cow^L— Under sections 212 and 213, Act 
X of 1865, it is necessary that the attorney jipplying 
for letters of administration should he within the 
jurisdiction of the Court. In the GOODS OP Nes- 
bitt. In the goods op Beiant 

[4 B. L. R., Ap., 49 

5 . — Letters of admi- 

nUtration or prohate from Supreme Court , — The 
obtaining of probate or letters of administration from 
the late Supreme Court is no ground for subjecting 
the party obtaining them to the jurisdiction of the 
High Court in matters connected with the estate in 
respect to which probate or letters of administration 
were so obtained. Leslie r. Inglis . 1 Hyde, 67 

3 ^ — Widoto not resi- 

dent in any zillali. — Act XXVII of 1860. — Act Fill 
of 1865 . — Where a widow, not being resident in any 
zillah, has not been able to get a certificate under 
Act XXVII of 1860, letters of administration were, 
on the consent of the widow, directed to issue to the 
Administrator General. In the matter op Da- 
MOODAE Doss . . Boui^ke, Test,, 6 


Jurisdiction of Recorder’s 


Court.— The BecordeFs Court had the same pow- 
ers in respect to the grant of probates to the estates 
of natives as the High Court before and after the 
passing of the Indian Succession Act,— Le., it could 
not grant probates of the will of a Hindu in any case 
in which, according to the Hindu law of inheritance 
and succession, the testator had no power to make 
a wall; and, in dealing with the wiU after probate 
has been granted, the Court could not give effect to 
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X.EfTEllS OE ABMINISTRATIOH.— 

Jurisdicticm of Recorder’s Court— 

mied. 

it, so far as it is contrary to the Hindu law of inherit- 
ance. Qiimre , — Whether the Recorder's Comt has 
power to grant letters of administration, or such 
letters with a will annexed, to the estates and effects 
of a native of British India ,* hut in all cases it must 
he guided in granting them hy the law of inherit- 
ance or succession of such native, and it . cannot 
grant administration to the estate of a Hindu, Ma- 
liomedan, or Bhuddist which would interfere with 
micli law. Ik the matter or the petition oe 
P0KEEROOBEEN ADAM SHAH . 11 W. R., 413 

3 . Administra tion with will an- 

nexed, — Act VIII of lS55f s. 17. — JPecuniary 
legatee,— Administrator General. — A pecuniary le- 
gatee is not entitled to letters of administration with 
will annexed in j)reference to a creditor, and there- 
fore is not entitled, under sections 10 and 17 of Act 
¥111 of 1855, to a grant of administration in pre- 
ference to the Administrator General. Ik the hoods 
OR ViEHAS . , « . 1 Bom., 103 

0 . — Ground for refusing letters 

of administration. — Act Fill of 1855, s. 80.— 
The statement of a belief hy the Administrator ' 
General that applicants for probate sire sihout to msike 
charges which section 30, Act VIII of 1855, prohi- 
bits, Sind tliereby renders it illegal for them to “ receive 
or retain,'’' is not a su-fficient ground for inducing the 
Court to refuse letters of sidministration to sippli- 
cants otherwise well entitled, and whose application 
is altogether dehors the Administrator General’s Act. 
Ik the goods oe Eellasis. Foggo v. Lofdok 

[1 Ind. Jur., O. S., 139 

XO. Minor Hindu 

widoto . — Guardian . — Special citation. — Caveat . — 
Upon an application by the father of an infant 
Hindu widow for the grant of letters of adminis- 
tration to him as her guard ism and as guardism of 
the estate of her deceased husband, and of the 
estate of the husband's mother, it appeared that 
the only property of the husband consisted of a 
sum of money ordered to be paid to him under 
a certain decree, upon his constituting himself 
the representative of the mother. This he had 
not done. It also appeared thsif there were no 
unliquidated debts due by the husbaud. The sum of 
money in question was in the bands of the Official 
Trustee. Held that letters of administration could 
not be granted to the father, hut that the widow 
could apply when she csiine of age, and that until 
that time the Official Trustee could pay the income 
to her next friend for her maintenance. A special 
citation had been served on the step-mother of the 
husband, and she had entered a caveat. Held that 
she had no right to enter a caveat simply because she 
had received a special citation. In the goods oe 
Hurry Doss Bunerjee . I. B. R., 4 Calc., 87 

XI. liimited grant. — Succession Act 

(X of 1865), s. WO.—Hinda Willt Act {XXI of 
1870). — If Hindus take out lettcn-s of administration 
at all, they must take out general letters. Letters of 


IiRTTERS OP ABMIlfISTRATIOlf.— 
Limited continued. 

administration limited to certain property cannot he 
granted. In the goods oe Ram Chakd Seal 

[I. L. R., 5 Calc., 2:40. 290 

12. — Grant to 

Hindu. — Prolate Act, V of 1881, s. 4.— Certain 
joint property in which five lirothers w’-ere interested 
being the subject of a suit in which the rights of all 
parties were fully ascertained and decreed ; one of 
such parties (who died after the decree) was declared 
entitled to a 5-30th share in the joint estate. Sub- 
sequently to this decree several orders were made in 
the suit, appointing a receiver, ordering partition 
and excluding certain properties from partition, and 
directing an account. On partition, a 5-30th share 
in the properties ordered to be partitioned was al- 
lotted and made over to the guardian of the infant 
children of the sharer who liad died, the remain- 
der of the unpartitioned xo’operty being in the hands 
of the receiver. On tlie taking of the aecount, 
it was ascertained that the deceased sharer had 
during his lifetime overdrawn from the joint estate, 
and that the sum so overdrawn by him would 
have to be made good out of the 5-30tli sliare decreed 
to him. It being alleged by the present petition that 
the sum allotted to him would he insufficient to cover 
the deticiency, and there being certain Government 
securities and a small sum in cash belonging to the 
XU’ivate estate of such deceased sharer in tlie Iniiids of 
the Bank of Bengal, the Court, on an applic'atioii made 
for the xnirpose, directed letters of administration, 
limited to the Government securities and cash, to 
issue, cousideriug that the facts of the case wamint- 
ed a departure from the rule laid down in In the 
goods of Ram Chand Seal, 1. L. It., 5 Calc., 2. 
In the goods oe Suttya Krishna Ghosal 

[I. L. R., 10 Calc., 556 

X3. Grant in respect of immove- 

able and moveable property.— of de- 
ceased Hindu, consisting of immoveable and move- 
able property.— Except untler special circumstances, 
letters of administration to the estate of a deceased 
Hindu must he taken out in respect of tlie immove- 
able as well as the moveable property forming part of 
such estate. In the goods oe Geish Chundrr 
Mitter . I. L. R., 6 Calc., 483 : 7 C. Ii. R., 593 

X4. XiOst will. — Administration 

tvith will annexed. — Succession Act {X of 1865), ss. 
208-209.— Hindu Wills Act {XXI of 1870), s. 2.— 
The fact that a will has been lost is not, if its con- 
tents he satisfactorily proved, any bar to obtaining a 
grant of letters of administration with will annexed. 
Sections 208 and 209 of the Succession Act (X of 1865) 
apply to the cases of granting letters of administi'a- 
tion with will annexed to ttie estates of Hindus, 
where the will was executed after the 1st of Sejitember 
1870. ISHUR ClIUNDEE SURMAH t\ DOYAMOYE 

Debea . I. Ii. R., 8 Calc., 864: 11 C. L. R., 135 

X5. - — — ■■■ Administrator of estate ' of 

deceased Hindu. — Suits brought and attachments 
issued before grant of letters of administr at io7i.—I\m 
legal status of the administrator of the estate of a 



DIGEST OP CASES, 


I.ETTBES OF ADMINISTEATIOH. 
Administrator of estate of deceased Hin- 
du — co-ntinmed. 

1 compared with the legal status of 

» go.ev»ecl by English law 
■ ,fS ™ t Where a Hindn died leaving a widow and 
pointed out. lU creditors of the deceased 

Iwnnlr iS a^inst such widow as the legal re- 
of the deceased, and attached before judg- 

Xhie^indgments against the widow, an apptea- 
?mf oil hiiaS of the Administi-ator General, who at 
tbo iSdoVs Wiest, hut after the judgments were 
e wl took out letters of administration to the 

“!’tX of the\leoeased,to have such attachments re- 

estate oi t „ though the Judge’s order, direct- 
moved, n. s lelt h Adminis- 

S ^Gen Xil prior in time to the passing of 
ticitoi \ J „ iudmueiit-creditors were 

heldlSh:™ to be paid out of the property attached 

Pema Gumtibai . • S Eom., u. 

Khioja Maliomedan estate. 

^Succession m led hiSte 

/ - 3 \ trvfo flncl a married sister. Mela mat, 

IccoS’to the custom of the Khojas, his inoto 
was Stled to the management of his estate, and 
SeLe to letters of adiniiiistri^ion m preference to 
his ivife or sister. Hibbai ®. 

1 Tf Maliomedan Khoja 

i' Toioers of.— The powers of a Khoja 

{dmiuisti^, like those of a 
Cutchi Mahoinedan executor or administrator, sem 
to he o'enerally limited to recovering debts and socur- 
&hte plying such debts. Where a will gave 
the executor fnU powers with regard to the patient 
r Water’s debts,— that an administrator 

with the will annexed who was a Khoja llahoniedaii 
ruteededT those powers, and in a suit hrongh 
against him as such administrator by an »heg^d 
creditor of the testator’s estate represented all the 
~ tterested in the estate. Ahmemhoy 

Wbibhoy r. 708 

See IB *=b mattbb ob 


XjETtbes of admihistbatioh. 

Grant of, to Administrator General— cow- 


. Joint letters of administra- 


tion-Appliomi indebted to e,tofe-Where there 
were grom^ for belieidng that one hither was m- 
dehted to the estate of a deceased brother, the lower 
Court, it was held, exercised a wise discretion in re- 
fusing to grant letters of administration to such 
Imitlier jointly with the other brothers of the de- 
ceased. iHTHEGOODSOr SbEBHEN 

[1 B. L. B., S. IST., 3 ; 10 W. B., 90 

3^9/ Grant of, to Administrator 

GeneraL-.d(lmiww‘i;ra35ow Generals Act II of 
1874.— Act XlIIoflSTo.— Males afEighComtp 21st 


June iS75.— Grants of letters of adinmistration to 
the Administrator General are made to him hy 
of Act II of 1874 (the Administrator General s Act K 
and are not in any way affected by the provisions of 
Act XIII of 1875 (the Act to amend the Succession 
Act). The form of grant should be general and 
unlimited. In the ooods or Hbwson _ 

[I. Ij. E., 4 Calc., 770 : 4 C. L. E., 42 

20. Suit by Hindu widow as 

administratrix of her husband leaving a 
minor son.~-Farties.— Manager.— A Hindu widow, 
who has obtained letters of administration from the 
Hio-li Court of the estate of her husband who has 
left a minor son, is not entitled in such character to 
maintain a suit irith respect to immoveable property 
left by liim. The Court refused to allow such a suit 
to proceed adding the son as a party, or to treat the 
plaintiff as manager of the infant, but dismissed the 
suit with costs. Kadumbinbb , 

Kaminee Dosseb . . I. L. B., 2 Calc., 431 

23 ^^ — Attorney of executor in Eng- 

land .— of entering oa'oeat.—L.y a Bntish 
subject possessed of property both in India and Eng- 
land, died in England, leaving a will, by vjich he 
appointed four persons to he his executors in England, 
and W. B. his executor in India, “ the latter account- 
ing to the former for his intromission, upon^ which 
he will charge a commission of three per cent. Pro- 
bate was granted to the four English executors, mit 
W. D. renounced probate. On an application lor 
letters of administration with the will annexed, to bo 
granted to B. G. i., the attorney m India of the 
English executors, the Court, after directing a 
special citation to issue to the Administrator General, 
held that the English executors were intended by 
the testator to have power of administering his assets 
in India as well as in England, and therefore B. G. 
L., as their attorney, was entitled to letters oi aa- 
ministration. In TEE GOODS OB L^kie 

{_l0 B, Xji. B',, iip«9 O 

22 . Security from administrator 

of Hindu Fersonalty.— The security re- 

quired from the administrator of the effecte ot a 
deceased Hindu extends, as in the case of an English 
administrator, only so far as to cover the personalty 
of the deceased. In the goods op 
Thakoob . . . 1 Ind. Jur., H. S., 229 

LBTTEES OF ASSIGHMEHT. 

See Stamp Act, 1869, s. 3. on. 11. ^ 

- [I. L. B., 2 Calc., 58 

LETTERS PATENT, HIGH COURT, 1865. 

. Creation and continuation of Eigh 

Court.-The High Court as now existing was conti- 
nued, not created, by the Letters Patemt ot 18bo, 
Baudot v . The Ahghsta” . 10 Bom., iiii 

cl. 10. — Qicing instructions to 

1 counsel. — Reference from Small Cause Court. At- 
1 Giving instructions to counsel in a reference 
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IjETTEES patent, high court, 

1865j cl. 10 — continued^, 
from the Small Cause Court is acting for the suitor 
within clause 10 of the Letters Patent of the High 
Court, and can only he done hy an attorney of the 
Court. Moean «?. Dewan All SiEANG- 

[8 B. Ii. B.5 418 

Qiml Trocedure Code^ ISoO, 


_ 27 , — Meeognised agent . — Under this clause a ‘‘re- 
cognised agent described in section 17, Act VIII of 
1859, has not the option of addressing the Court, as 
the suitor himself may do. Peannath Chowdhey 
Canendso Mohijn Tagoee . 8 W. B., 108 


-el. 12. 


Bee Appeal— Lettees Patent, cl. 12. 

[13 B. L. K., 91 
21 W. R., 204 

Bee Cases under Jubisdiction— Causes 
OP Jubisdiction — Carrying on Busi- 
ness OB -WOEKING- POE GAIN. 

Bee Cases under Jurisdiction— Causes 
OP Jurisdiction— Cause op Action. 

Bee Cases under Jurisdiction— Causes 
OP Jurisdiction— Dwelling or Resi- 
dence. 

Bee Cases under Jurisdiction— Suits 
POR Land. 

Bee Practice— Civil Cases— Leave to 
SUE OR DEPEND 

[I. L. B., 3 Cale., 870 


1 . 


LETTERS PATEHT, HIGH COtJET^ 
1865, el. 15 — oontimed. 

Rigid of appeal.’-^Appeal 

after new Letters Faient . — ^Where two Judges de- 
cided a case of original civil jurisdiction under the 
original Letters Patent, hut the decree was sealed, and 
appeil preferred after the amended Letters latent 
had come into operation , — JSekl that the right of 
appeal to the High Court, constituted so as to hear 
an appeal from two Judges, which existed m such 
a case under clause 14 of the old Charter, w^s taken 
away by clause 15 of the new Charter, as there was 
no reservation therein that parties should retain any 
rio’ht of appeal which existed before its publication 
in respect of suits then pending, of judgments giv^, 
or of decrees made but not execiitel. t ^ 

MANJI V. Hormasji Barjorji . 3 Bom., U. o., ay 

_ « Judgment:'— pecree'' 


—Per Peacock, J.— A judgment under tbis section 
means a judgment in tlie nature of a decree on which 
action can he taken by the parties, and not merely 
the opinion expressed by the Judge, whether yevhal or 
in writing, before a decrees been 
out. Doucett V, Wise • 2 Ind. Jur., H. S., »<80 


Appeal.— Judgment: 


Jurisdiction of Sigh Court. 

-Cases under fiiOO.-The High toiirt, under Letters 
Patent, 1862, clause 12, had jurisdiction in all cases 
where the amount claimed is over SlOO, whatever 
may he the amount received. Sikub Chtjnd 
Soobingotil . . . • 1 Hyde, 272 

2 — Jurisdiction of Sigh Court. 

-Stat. 15 ^ 16 Viet; e. 76, ss. IS and 19 ; and 

9 &■ 10 yiei, 0. 95, s. 128.— Decisions of DnghsTi 
dirts —The decisions of the English Courts on sec- 
tions IS and 19 of the Common Law Procedure Act 
ns and 16 Victoria, Cap. 76), relating rather to matter 
of procedure than of jurisdiction, are not so much in 
point with regard to the interpretation of clause 12 
of the Letters Patent, 1865, as the decisions on sec- 
tion 128 of the English County Courts Act (9 and 

10 Victoria, Cap. 95), which are directed to the 

marking out and limiting of the jurisdiction of the 
Court. Spganohand Shitdas d. 113 

harimal . , • • • 


Apvealable order.— Order granting mandamus.- 
Seld (per Couch, C. J., and Markby, J, on ap- 
peal), the word “judgment” in clause lo of tlie 
Letters Patent of 1865 means a “decision,^ 
final or preliminary, or interlociitory, which aifects 
the merits of the question between the fifties by 
determining some right or liability, ibe ordei of the 
Court below, that a writ of mandamus should ijsue, 
was not a “iudgment,” therefore no awfal lay from 
it. Justices or the Peace eob Calcutta v. 

Oriental Gas Company irt w 

[8 B. L. E., 488 ; 17 W. B., 864 

See Howard t?. Wilson « ^ t t* aqa 

[I. L. B., 4 Calc., 231 : 2 C. L. B., 488 


^ el. 13. 


Bee Cases under Transeer or Civil 
— Letters Patent, High Court, 
CL, 18. 


- cl. 15. 


See Appeal to Privy Council— Cases 
in which Appeal lies — Ai^peala^e 
Orders , « 7 B, L, B.? 730 


Interloeutorg order. ■ 


OtJcsre,— Whether an interlocutory can he made the 
subject of an appeal. Bamasoondery v. A money 

K Appeal from interlooU’- 

tory order.— XJxidev clause 15 of the Patent 

and under the rules of the Bombay High Court mi 
appeal to the High Court from an iiiterlcicutory oidti 
mlde by one of its Judges only lies m tlmse 
which an appeal is allowed under the Code of C ^ 
Procedure and its amendmg Acts. SOa da . 
AHMEDBHAI Hadibhai . • - ^ Bom., 398 

a Appeal. — Judgment . — 

cision on setttement of issues. -InteAocutor;/ order. 
—Meld that no appeal lay from a decision ^ 
settlement of issues that a certain Inbhanamai^ul 

upon by the appellants was invalid. 

C J. — The word “judgment” in clause lo of tie 
Letters Patent, 1865, means a judgmeii>. or deerte 
whieh decides the ease one way or the other in its 
entirety, and does not mean a decision or order of an 
mterloentoi-y character which merely 
isolated point not affecting the merits or result of 
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liEOTEBB PATENT, HIGH COUBT, 
1865, el. l^~~eonf'imied. 

the entire suit. Per Naekby, J". — The matter is one 
more of eonveiiieiice and procedure than strict law. 
Ebeahim r. Fuckhuennisa Begum 

[I L. E., 4 Calc., 531 : 3 C. L. E., 311 


7. ■ 


Jppeal, — Remand order.— 


At the hearing of an appeal before a single Judge of 
the High Court, the case was remanded to the lower- 
Court for the trial of certain issues of fact, the case 
being in the meantinie retained on the file of the 
Court. Meld that the order was not appealable un- 
der clause 15 of the Letters Patent. Kalieeisto 
Paul v. Ramciiundee Nag 

[I. I.. E., 8 Calc., 147 ; 0 C. H E., 461 


8 . 


Ciml Procedure Code, ss. 


629, 632. — Appeal from one Judge of High Court. 
Clause 15 of the Letters Patent for the High Court 
of Judicature at Madras, which allows an appeal to 
the High Court from the judgment of one Judge of 
that Court, is controlled by section 629 of the Code 
of Civil Procedure, which provides that an order of 
a Civil Court rejecting an application for review of 
judgment shall he final. Aciiaya v. Ratnatelu 

[I. li. B., 9 Mad., 253 


9. 


Civil Procedure Code, .^s. 

588, 592, — Order of Judge of High Court rejecting 
application for leave to appeal as a pauper . — 
Clause 15 of the Letters Patent of tlie High Court at 
Madras being controlled by section 588 of the Code 
of Civil l^rocediire, no appeal lies from the order of a 
single Judge of the Higli Court made under section 
592 of the Code of Civil Procedure rejecting an 
application for leave to appeal in forma pauperis^ 
In IIB lUjAGOPAL . . I. L, E., 


10 . 


, 9 Mad., 447 


Appeal from decision of 


Division Bench in exercise of civil appellate jurisdic^ 
lion. — Meld (Jackson, J., doubting), an ai)peal lies 
under clause 15 of the Letters Patent, 1865, from the 
judgment (not being a sentence or order passed or 
iiiade ill any criminal trial) of a Division Court in the 
exercise of appellate jurisdiction, when the Judges of 
such Court are equally divided in opinion, and do not 
amount in number to a majority of the wliole of the 
Judges. SURNOMOTEE «. Luchmeeput Doogur 
[B. li. B., Sup. Vol., 694 ; 7 W. B., 52, 512 


11 . 


Difference of opinion he- 


tween Judges. — Appeal. — In cases heard hy the High 
Court in its appellate jurisdiction, where the Judges 
are equally divided in opinion, a party desirous of 
appealing is hound to appeal under clause 15 of the 
Letters Patent before he can appeal to the Privy 
Coimeil. Court oe Wards v. Leelanund Singh 

[14W.B.,298 


12 . 


Difference of opinion he- 


LETTERS PATENT, HIGH COURT, 

1865, cl. 15 — continued. 
the appeal. In the matter of the petition of 
Ombao Begum . , . . 13 W. B., 310 


- Judgment.— Appeal.— Ap- 


iween Judges. — Appeal. The difference of opinion 
between Ju<lg(‘s constituting a Division Bench of the 
High Court, which entitles parties to an appeal to the 
High Court under danse 15 of the Letters Patent, 
must he a dift‘erence of opinion as to the final and 
complete decision of the appeal, and not a difference 
of opiuioii upon one or more of the points arising in 


13. ^ ... , 

pealahle order. — Order rejecting revieio. — An order 
passed hy the senior of two Judges of a Division 
Bench who differed in opinion, dismissing an applica- 
tion for the reviesv of their judgment, is not appeala- 
ble. Such an order is not a judgment within the 
meaning of clause 15 of the Letters Patent. Raku 
Bibi V, Mahomed Musa Khan 

[4 B. L. B., A. C., 10 

S. C. Eughoo Bibee v. Noor Jehak Begum 

[12 W. E., 459 

14. 


Appeal. — Difference of 

opinion hetiveeyi Judges in review. — Where two 
Judges of a Division Bench have concurred in a final 
decree, the fact that there is a difference of opinion 
as to one point, amongst others, raised in review on 
the judgment on which such final decree is based, is 
no ground for an appeal under danse 15 of the 
Letters Patent. In the matter of the petition 
OF Hurbuns Sahay. Hurbuns Sahay V. Thakoor 
Persad 

[I, la. B., 10 Gale., 108 : 13 C. L. E., 285 


15. 


Appealable order. — Judg- 


ment. — Decree, — Order passed in suit referred to 
Commissioner to take Accounts. — The question whe- 
ther or not an order is appealable is one for the 
decision of the Court, An order passed in a suit, 
referring it to the Commissioner to take the accounts 
between the parties, is a decree. An order passed on 
a certificate given (under Rule 371 of the Equity 
Rules of the Supreme Court) by the Commissioner 
subsequently to the order of reference, is appealable. 
Sonhai v. Ahmedhhai, 9 Bom., 398, explained. Jus- 
tices of the Peace of Calcutta v. The Oriental Gas 
Company, 8 B, L. E., 433, distinguished. Hirji 
J iNA V, Narran Mulji . .12 Bom., 129 


16. 


Order of Judge in original 


jurisdiction. — Tinder clause 15 of the Letters Patent 
an appeal lies from an order passed hy a single Judge 
in the original civil jurisdiction of the High Court. 
Keisto Kissor Neoghy V. Kadermoye Dossee 

[2 0. L. B., 583 

17. 


Order alloioing commis- 
sion to Administrator General. — An order passed by 
a single Judge of the High Court under Act II of 1874, 
section 27, allowing to the Administrator General 
commission at a certain rate, is subject to appeal to 
the High Court under the 15th clause of the Letters 
Patent. Justices of the Peace of Calcutta y. Oriental 
Gas Company, 8 B. L. R., 433 ; and Sonhai v. Ahmed- 
hhai Mahilhai, 9 Bom., 398, distinguished from De- 
Souza V. Coles, 3 Mad., 384, and from the present case. 
Though such order, being discretionary, %vonld not 
under ordinary circumstances he interfered with on 
appeal, yet, where it is not in accordance with the 
rule laid down in section 54 of the Act, the Appellate 
Court will interfere to rectify it. IN the goods of 
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liETTEBB PATEHT, HIGH COUET, 
1865, cL 15 — continued, 

Lee Chengalkoya Naickeh. Somastjndaeam 
C iiBTTi «. Administrator General 

[I. L. E., 1 Mad., 148 

. — — — Appeal from decision of 

Judge in original jurisdiction refusing leave to in- 
stitute suit under cl. 12 of Letters Patent. — An 
appeal lies from tlie decision of a Judge exercising 
original jurisdiction refusing to give leave to institute 
a suit on the original side of the High Court, in a 
ease in which the cause of action has arisen in part 
within the ordinary original jui’isdiction of the High 
Court ,• hut the Appellate Court ought not to interfere 
with the discretion exercised by the Judge in such a 
matter. DeSouza v. Coles , . 3 Mad,, 384 

19. — Order refusing to stag 

proceedings. — Fresh suit after withdrawal toithout 
pagment of costs.— An order refusing to stay pro- 
ceedings where the plaintiff, after being allowed to 
withdraw a suit with leave to bring another, and the 
payment of the costs of the former suit has not been 
made a condition precedent to the hringing of the 
fresh suit, is an order of an interlocutory character 
and is not appealable. Chitto v. Muzzxtr Hossain 

[2 Hyde, 212 

20. — Payment . — Order refus- 

ing to confirm award. — In a suit referred to arhitra- 
tion under xict VIII of 1859, the arbitrator informed 
the parties that he had determined to award the 
plaintiff Rl,500 with costs; hut a few days after- 
wards, in consequence of a comifimiication made by 
tlie defendant, the arbitrator held another meeting, 
at which the defendant for the first time contended 
tiiat, as before the matter was referred to arbitra- 
tion he had offered the plaintiff 111,500, he ought not 
to he made to pay the costs of the arbitration, and in 
support of his contention produced a letter written 
by the plaintiff’s attorneys to his attorneys, which was 
stated to be “ without prejudice,” and thereupon the 
arbitrator decided not to give the plaintiff costs. An 
application to confirm the award was refused by the 
learned Judge of the Court of first instance, upon the 
ground that the defendant had acted improperly in 
using the letter. Reid, on appeal by the defendant, 
that the refusal to confirm the award was a judgment 
upon the whole subject-matter of the suit, and that 
an appeal would lie from such a judgment. Howard 
r. Wilson 

[I. E. E., 4 Calc., 231 : 2 C. L. E., 488 

21, Order of committal for con- 

tempt of Court. — Procedure.— Contempts are in the 
nature of offences, and, therefore, under clause 15 
of the Letters Patent, 1865, an appeal lies from an 
order of committal for contempt. In dealing with 
an appeal from such an order, the Appellate Court 
will not go behind the order the disobedience to which 
constitutes the contempt. Natitahoo t?. Narotam- 
DAS Candas . . . I. Ij. B., 1 Bom., 5 

22. ^ct FI” of 1S74. — Order 

granting appeal to Privy Council . — Under clause 
15 of the Letters Patent, no appeal lies to the High 


LETTERS PATEHT, HIGH ^ COURT, 
1865, el. 15 — continued. 

Court from an order of the Judge in the Privy 
Council Department granting a certificate that a 
case is a fit case for appeal to Her Majesty in Coun- 
cil. Mowla Bfrsh V. Kishen Pertab Sahi 

[I. K R., 1 Gale., 102 

S. C. Mowla Bdesh Hod&kinson 

[24 W. B„ 150' 

23. ^ Appeal from order of 

Judge in Privy Council Department refusing Cf^rti- 
ficate of appeal. — The Judge in the Privy Council 
Department refused an application for a certificate, 
hut was stopped from giving his reasons by the peti- 
tioner’s counsel, wdio had hopes of making a compro- 
mise. The attempt at compromise liaving failed, 
the petitioner afterwards appealed under clause 15 of 
the Letters Patent, when the Judge in the Privy 
Council Department was referred to, and was not 
able to deliver any judgment. Held that, under 
such circumstances, no appeal lay to the High Court. 
Tara Cuand Biswas v. Kadha Jeebtjn Mustofee 

[24 W. B., 148 

24. Appeal from order of 

Judge granting certificate of appeal to Privy Coun- 
cil. — Act VI of 1874- — Where an appeal was made 
from an order of a Judge of the High Court grant- 
ing a certificate, under Act VI of 1874, to the effect 
that the subject-matter of a certain suit was of the 
value of RIO, 000, and thus allowing an appeal to the 
Privy Council, — Held by a Bench of the Court, that 
as Act VI of 1874 did not confer the riglit of such 
an appeal, it could only be allowed now if it could lie 
shown that the right existed before the passing of 
that xVet ; and found that, as a matter of fact, such a 
riglit did not previously exist. Although, under 
clause 15 of the Charter of 18^5, an appeal is given to 
the High Court from any judgment of a single Judge, 
an order or certificate of a Judge allowing an appeal 
to the Privy Council cannot properly be considered a 
judgment of the High Court. Such an order has its 
origin in an Act of Parliament for the better ad- 
ministration of justice in the Privy Council, and 
belongs rather to Privy Council proceedings than to 
the legitimate province of the High Court. In this 
view it is immaterial whether an order and certificate 
are for admission or refusal of appeal to the Privy 
Council. Amirunnissa v. Beiiary Lall. Keshitb 
Chdnder Achaejee 15. Hureo SooNddeee Debea 

[25 W. B., 529 

25. Order hy Judge of the 

High Court presiding over the Privy Council 
Department. — Judgment . — Certified copy of order 
of the Privy Council. — Civil Procedure Code {Act 
X of 1877), s. 6 to. — A decree obtained on appeal by 
certain defendants in the High Court was appealed 
to the Privy Council by one only of the two plaintiifs 
to the suit, and the decision of the High Court was 
reversed; the plaintiff who had appealed assigned 
her share in the order of the Privy Council to one of 
the defendants, and delivered him the certiiied copy 
of the decree made in the Privy Council. The plaiu- 
tilf who had not appealed to the Privy Council 
applied to the High Court for leave to transmit the 
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onlev to tlic Court of first iusbmce for execution of 
tlie sluirc decreed to Mm, but, on account ot tbe 
assisrimiont above mentioned, was unable to produce 
the certified copy of the decree of the Privy Council. 
The Jiidire presiding over the Privy Council Depait- 
uient in the High Court held that the production ot 
a certified copy of the order of the Pm? Council 
ivas excusable under the circumstances, but refused 
tlie application, on the ground that the decree of the 
Court of first instance, which was affarmed by the 
Privv Council, could only be executed as a whole ana 
not partly by one of the plaintiffs. KeU, on a,ppeif 
per Gabih, C. J.— That the duties of a Judge in 
dealing with the meaning of decrees ox the invy 
Council are purely ministerial, and that any order 
made in sueli mmistcrial capacity could not be con- 
sidered a judgment, and could not, therefore, be 
made the subject of an appeal to a Bench ot the 
High Court under clause 15 of the Charter. Per 
White and Mitter, JJ.—kw order of a Judge 


IS III UlUbl C*livv xc .V . „ 

in*’’ of clause 15 of the Charter, and is therciore 
appealable. In the matter oe the petition of 
Kaley Soondery Bahia. Kalhy Soonhery 
Bahia v. Huitisii Chunder Chowhhby 

[I. Ij. B .5 6 Calc., 594 : 7 C. Ij. B.j 543 

In tlie same ease on appeal to tlie Privy Council,— 
A decision by the Judge appointed to dispose 
of matters relating to appeals to Her Majesty in 
Council^ rclusin^ to triiiisiiiit tor execution Hei oidci 
restoring a decree, is a judgment within the meaning 
of clause 15 of the Letters Patent of 1865, and is 
appealable to the High Court. Meld, also, that a re- 
fusal to transmit sncli an order foi* execution was not 
a misapprehension on the part of the Judge of the 
extent of his jurisdiction, although, if it had been, 
tills itself would have been a ground of appeal. 
Hheiiish Chunder Chowhhey v. Kalisunderi 
Debi . I. Xj. B., 9 Cslc., 482 : 12 C, L. B,, 511 


20 . 


ApplicaMon for leave to 


ccppeiil to Privy Cottucil. — Judyiuent of one tfudye.^ 
^Ministerial and judicial acts . — The plaintiff 
obtained a decree iii tlie Court of first instance. On 
appeal to the High Court, the decision of the lower 
Court was upheid, but tbe decree was varied in re- 
spect of some matters relating to the mode in which 
the relief to which the plaintiff was declared entitled 
sliould be granted. The defendant applied for leave 
to appeal to the Privy Council, but tbe application 
was refused, on the ground that the judgment in the 
High Court and the Court of first instance ivere in 
effect comuirreiit judgments, and that no substantial 
point of law was involved in the case. The defend- 
ant appealed under clause 15 of the Letters Patent. 
McUl that no appeal would lie. Amirumiissa v. 
Behary Laid, 25 JF. Ah, 529, followed. Manly v. 
Patterson 

[I. L. B., 7 Calc., 339 : 9 C. L. B., 166 


letters patent, high court, 

1865, cl. continued. 

Act XIV of 1882 does not take away the right of 
appeal which is given by clause 15 of the Letters 
Patent. When the judgment of a lower Court has 
been confirmed under section 575 of tbe Code of Ci\ul 
Procedure, by reason of one of the Jiidges of the 
Appeal Court agreeing upon the facts with the Court 
below, an appeal wall lie against such judgment, not- 
withstanding the terms of section 575. GosSAMi 
Sri 108 Sri Gridhariji Maharaj Tickait -y. 
Pueitshothm: Gossami . I. B, B., 10' Calc., 814. 

28. Time for preferring ap- 


— Civil Procedure Code, 

s. 575* — liigM of Section 57 o of 


27 . . 


peal . — An appeal under section 15 of the Letters 
Patent from the judgment of a Division Bench of 
the High Court must be preferred within thirty days 
from the date of the judgment, unless good cause 
be shown to the contrary. In the matter oe 
Hurruce: Sinoii . . , II W. E,, 107 

29. — Piling petition of appeals 

Practice.— Per Peacock, G. J., and Keme and 

Macpherson, JJ.—k petition of appeal under 
clause 15 of the Letters Patent, from a decision of 
an Appellate Division Bench, may be presented with- 
in tliirty days from the time when the written judg- 
ments of the Division Bench are put in. The dif- 
ference of practice on the original and appellate 
jurisdictions of the High Court contrasted. Hareak 
S iNO V. Tulsi Ram Sahh . . 5 B. L. E., 47' 

S. C. Hheitck SinG’H v . Toolsee Ram Sahoo 

[12 W. E., 458' 


30. 


Arguments on appeal.- 


Practice . — On appeal under clause 15 of the Letters 
Patent, no other points may he argued than those 
wdiicli were argued before the Division Bench. Haj- 
RA Behijm V. Khaja Hossein Alt Khan 

[4 B. L. E., A. C., 86- 

Hieanath Koer V. Ram Narayan Sing-h 

[9 B. li. B., 274 : 17 W. B., 316 


31. 


Civil 


Procedure Code„. 
s. 257. — Act XXIII of IS61, s. 23. — Arguments 
on appeal. — Practice . — Clauses 15 and 36 of the 
Letters Patent of the High Court must be treated as 
qualifying section 257 of Act VIII of 1859. Under 
the Letters Patent of 1865, in lieu of the former- 
practice under Act XXIII of 1861, section 23, — ■ 
namely, that wdien the Appeal Court consisted of 
only two Judges, and there was a difference of opi- 
nion betw^een them upon a point of lawq the case was 
re-argued upon that question before one or more of the 
other Judges,— wdien the Judges of a Division Court 
are equally divided in opinion as to the decision to he 
given on any point, the opinion of the senior Judge 
is to prevail, subject, bow’^ever, to a right of appeal 
from sucli judgment of the Division Court. The 
judgment passed on such appeal, and not the judg- 
ment of the Division Court, will be “filial.'’^ In 
ax)peal under clause 15 of tbe Letters Patent, 1865,. 
no point can be argued except a point on wdiicli the 
two Judges of the Division Bench have differed in 
opinion. Roy Nandipat Mahata v. Urohicart 

[4 B. li. E., A. C., 181 : 13 W. B., 208 


¥ 
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LETTERS PATENT, HIGH COURT, 

1865 — continued, 

— oi. la 

8ee SUPEEINTENDENCE OP HIOH COTJET — 

Chaetee Act, s. 15 . 7 W, R., 430 

— — Power of Sigh Cotirt to hear 

appeals,’^Fer Maekby, Mittee, and Ainslie, JJ, 
—Clause 16 of the Letters Patent of 1865 empowers 
the High Court to hear appeals in all cases in which 
an appeal lay under Act VIII of 1859. Runjit 
Singh v. Meheeban Kobe 

[I. L. R., 3 Calc., 662 : 2 0. 1.. R., 391 
^ cl. 18. 

See Cases itndee Insoevent Act, s. 5, 

cl. 19. 

See CoNTEACT Act, s. 27. 

[14 B. L. R., 76 

— — — » cl. 24 (Bombay). 

See High Couet, Jgeisdiction op— High 
C oTJivT, Bombay — Ceiminal. 

[I. L. R., 9 Bom., 288 

See Judicial Supeeintendent op Hail- 
WAYS . . I. L. R., 9 Bom., 288 

cl. 25. 

See CONPESSION— CONPESSIONS TO POLICE 

Oppicees . I. li. B., 2 Bom., 61 
el 26. 

/See Appeal in Criminal Cases— Ceimi- 

NAL PeOCEDUEE CODES. 

[2 Bom., 112 ; 2nd Ed., 106 

See Chaege to Juey — Misdieection. 

[I. L. R., 10 Calc., 1079 

Case certified by Advocate 

General under— 

See CoNPESsioN — Conpessions to Police 
Oppicees . I. L. R., 1 Calc., 207 
[I. L. R., 2 Bom., 61 

1. — Prisoner sentenced by Ses- 

sions Judge to rigorous^ for an offence punishable 
only loith simple^ imprisonment, — Where the Judge 
at Sessions sentenced a prisoner to rigorous impri- 
sonment for a crime punishable only with simple 
imprisonment,— that this was an error which 
might he renewed on the Advocate GeneraPs certifi- 
cate under the Charter of 1865, section 26. Reg. u, 
Yed Ali Ehan . 1 Ind. Jur., N. S., 424 

2, Charge under s. d67y iPenal 

Code, — Felony or misdemeanour. — Separation of 

jury . — Where the Judge, on a charge under section 
467 of the Penal Code, permitted the Jury to separate 
on the first day of the trial and before verdict, — Meld 
that the exercise of his discretion was not a matter to 
be reviewed by the High Court under section 26 of 
the Letters Patent, 1865, there heing no error in any 
point of law, as the offence charged was only a mis- 
demeanour under the law in force before tlie Penal 
Code took effect. Reg, Dayal Jaieaj 

[3 Bom., Cr., 20 


LETTERS PATENT, HIGH COUET, 

1865, cl, 26 — continued. 

3^ Poioer of Migh Court where 

point of law is reserved. — Alteration of sentence . — • 
Meld (Bayley, J, dissentiente) that the High 
Court, in considering a point of law reserved under 
clause 26 of the Letters Patent, where it is of 
opinion that evidence has been improperly admitted 
as to one of two heads of charge of which a prisoner 
stands convicted (the t\vo heads of charge relating 
to distinct and separate offences), and that the con- 
viction on such head of charge is had, has power 
to review the whole case, and, if it appears that the 
evidence improperly admitted could not reasonably 
be supposed to have mfliienced the jury as to the 
latter head of charge, ought not to set aside the 
conviction on that head of charge, hnt should proceed 
to pass judgment and sentence on it. Semble , — 
Section 167 of the Evidence Act applies to criminal 
trials by jury in the High Court. Reg. v. IVAVEOa'l 
Dadabhai 9 Bom., 358 


4. Reserving point of law for 

Migh Court. — liefitsal to reserve. — Discretion of 
Judge — Mevieio. — Mon- direction . — Cert if cate of Ad- 
vocate General. — The statement of a Judge, who pre- 
sides at a criminal trial, is, upon a case reserved under 
the 25th clause of the Charter of the High Court, or 
npjon a case certified by the Advocate General under 
its 26th clause, conclusive as to what has passed at 
the trial. Neither the alfidavits of bystanders or of 
jurors, nor the notes of counsel or of short-liand- 
writers, are admissible to controvert the statement of 
the Judge. It is in the discretion of the Judge, who 
presides at a criminal trial, whetlier or not he will 
reserve a point of law for the opinion of the High 
Court, and such discretion will not he reviewed by 
the High Court, sitting as a Court of review, under 
danse 26 of the Letters Patent. Senih le, — N on-direc- 
tion by a Judge is not a matter upon wdiich the Advo- 
cate General should grant a certificate under clause 
26 of the Letters Patent. Reg. v. Pesivvnji Dinsha 

[10 Bom., 75 


— cl, 29. 

See Cases undee Teanseee op Ceiminal 
Case — Lettees Patent, High Couet, 
CL. 29. 


el. 36. 

See Appeal in Ceiminal Cases— -Peoce- 

DUEE. 

[2 B. L. E., F. B., 25 : 10 W. E., Cr., 45 

2. Divuion Bench of two 

Judges differ ing in op inion. — Practice of Pr ivy Coun- 
cil. — A cause was heard before a single Judge of the 
High Court, and a decree made by him dismissing the 
suit. An appeal was made to the same Court in its 
appellate jurisdiction before two Judges. ^ The Court 
was divided in opinion ^ the Chief Justice holding 
that the judguieut should be reversed, and the 
Puisne Judge that it should be affirmed ; and under 
the 36th section of the Letters l^atent of 1865 creat- 
ing the High Court a decree of reversal was ordered. 
On appeal, the Judicial Committee, without expressing 
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lbttees patent, sigh COXTET, 

1865, cL ZQ—contimted. 

sr^jr .“ “ “ So'jyri.'i, »9 

o ..- Cwil Procedure Code, 1877, 

M Wt and 6i~.— The provision of the Letters Pa- 
f ; V,% 1 8fii section 30, that when the Judges oi a 
i) is on itnch are equally divided in opinion the 

5 ‘r of the senior Jud^ ^^^^1 PreedS: 
surK'i’seded 1)Y section o/5 ot the Cuil rioeecuii 
r<wlo V\('t X) o£ 1S77 (wliich is extended to misceUa- 
n m« n-ca e lings oA^^^ uature of appeals by sector 
so far as regards eases to wh.ch 
Atil 575 is applicable. Ai-PAn PniVEAV^ 

I.AI. Khcbohand . I. L- K., 3 Bom., A04 

ol Qq,^Bi»cretion as to costs in civil 

— Tbe 37th clause of the Letters P-a,tot con- 
stitiitiiv** the Hi^. Court does not give tlie Court an 
"Alied discretion as to -te in cnul ^ds. 
SUBAfATl MXIDAIIXAE ®. 

LIYAB . • ■ • ■ ’ 

Apfifin TO Petty Cofncii-Cases in 

WHICH Appeal libs- AppEALAraE ue- 

„F„s . 1 B. L. E., P. B., I 

*■ ■ [7 B. li. B.., 730 

13 B. li. E., 103 
I. li. B., 1 Cale., 431 
1 W. B., Mis., 13 
5 W. E., Mis., 17 

~Xe to Pmvy CoitNOtL— C ases in 

WHICH Appeal iqo 

■OEiis . . . • 9 Bom., 398 
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lettees patent, high cotjet, 

H.-W. F. — continued. 

cL 12.— Lunatic.— Native of India — 

Act xxxr of ISoSr e. 2 S.-Origirml junediohon of^ 
high Court inreniiect PoTirt 

Immtics who are natives "/.{»*«• C^oriirinal 

has not, under clause 12 of its Charter, a«y “T|f " 
iurisdiction in respect of the persons and estates of 
lunaticfwho are natives of India. IN THE matteb 
OE the petition op 

els. 18 & 19. 

Ass Keview-Cbihinal^Ca^ses. 

el. 27. 

See Beeeeencb pbom Stoker Co®®®' 
AeEA . . . 6B.B.E.,283 


" TO PBIVT C°™-C®»«- 

nal Cases . • ? Bom., Or., 1 1 

42 

See Appeal to Privy Council-Cases in 
which appeal °“l 

ders . • 1 B. I*. B., P. E., 1 

LETTBES PATENT, HIGH COURT, 
N.-'W. B.^ 

limitation 

, Appeal from judgvnent^ of 

Division Courf.—To allow of an 
Court against the judgment ot ® division Com t, 
under the provisions of danse 10 ot its Letters I .i 
tent, there must he such a judgment on the piu-t of 
all the Judges who may compose f “I J 
as dis].osc 3 of the suit on appeal hetore it. 

Ham V. Nubaj Beqam . I- L- »., 1 AU., 
a Difference of opinion be- 

tween Juih/es of Division 

dissenting that the appeal given to the Full Couit 
under clause 10, Letters Patent, is not conhned to 
the point on which the Judges ot the Division Court 
differ. Kam Dial p. Kam Das^^ ^ ^ 


24 4- 25 Viet., c. 104, s. 13.— 

Difference of opinion between Judges of Divinon 
S -SecLAs of Act 24 and 25 Vietona Cap 
104, and section 27 of the Letters Patent of the H gh 
Court annlied to the Court iu its revisional as well as 
hi Is’ ablate jurisdiction. ReU, by MOBaAN.. 
C J., and TurnbI J. (Boss and Spaneie, JJ., dm- 
sentliig), that when a case is heard by a Division 
Bench and a difference of oiiinion arises, the opinion 
of the senior Judge must prevail, and the 
issue in accordance with his judgment, .i re . _ „ , 

a third Judge being beyond the ““Penney of such 
Division Bench, and an order ‘ ^ 

views of such third Judge and the 3®™®.!^'^'® 

”• «’Eif J. SSS“b,' 


cl. 31. 


See A‘ppeal to Pbivy Cottkcil— Cases m 
WHICH Appeal lies - 

DEjjs , . I. Ij» F*9 1 -^ILj 

lex FOEI. 

See Limitation— Law oh - 

[5 Moore’s I. A,, 234 

liability fob MUISAlSrCB CAUSED 
by wobks. 


See lUiLWAY Company. 


LIBEL. 


[10 B. L. B., 241 

See Cases under Bepamation. 

Kestraining pnblicatioii of— 

See Injunction— Special Cases Public 
Oeeicebs with Statutoey Fowees. 

I. L. E., 1 Bom., 132 

T Comments on acts of public 

r£x.en.—:^ewspap ers.—Privilege.—J^vcvy subject lias 

a right to comment on those acts of . 

concern him as a subject of the realm if he does not 
make his comments a cloak for mahee and sUnder 
A writer in a public paper has the same ri^ght and it is 
his privilege to comineiit on the acts ot public u ■ 
which concern not himself only, hut which concern 
the public. Where a writer makes the public con- 
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LIBEL.— Comments on acts of public men 

* — cotdmued. 

duct of a public man the subject of comment, and it 
is for the public good, the writer is not liable to an 
action if the comments are made honestly, and he 
honestly believes the facts to be as he states them. 
Howaed V. Nicoil . . 1 Bom., Ap., 85 

^ 2. Defamatory commnnica- 

tions by Consul to Ms Government. — 
leged commumcations. — Limitation, — Where the 
Consul of a foreign State wrote some defamatory 
letters to his Government, reflecting on the character 
of a commercial house in Calcutta, the Court held 
that, although the libellous matter was not known to 
the plaintiffs for a long time subsequently, the suit 
for damages must be dismissed under the Statute of 
liimitations, which conflned the bringing of such suit 
within the year, — Held that such communications 
'Were not privileged and the Court assessed damages 
subject to the opinion of the Appellate Court on the 
point of limitation. Eobert v. Lambaed 

[1 Ind, Jur., IST. S., 192 

3, Privileged eommunication. — 

Malicious prosecution. — Eeasonahle and prohahle 
cause, — L, Jf., an inspector of the O. Q. Co,, on 
visiting the* company’s w’^orks at N., was informed 
that the superintendent, W. M,, had misappropriated 
the company’s money, and obtained money wrong- 
•fully from their workmen, and otherwise mismanaged 
the factory. On further enquiry and inspection of 
W, M,\s books, his suspicions being conflrmed, he 
communicated them by letter to the resident director. 
The company having declined to prosecute, L, M, 
presented a charge of breach of trust against W. 31., 
on which he was arrested, and after a magisterial 
enquiry the charge was dismissed. It appeared from 
the evidence that the defendant had reasonable and 
probable cause for supposing that the plaintiff was 
guilty of the misconduct he was charged with, and 
tliere was no proof that the defendant was actuated by 
malice. Held, dismissing the suit 'uith costs, that a 
communication such as the above is a privileged com- 
munication that when an overseer has reasonable 
and probable cause for supposing that a workman has 
committed a breach of trust, and prosecutes him for 
it, the employers having declined to, no enquiry is to 
be made into the motives that prompted him to do 
so.. Mills v, Mitchell . Bourke, O. C., 18 

4, statements made 

hp defendants to protect their oton interest. — Plain- 
tiffs and defendants were the members of two firms, 
each creditors of an absconded debtor, one B. The 
plaintiffs’ firm brought a suit to recover the sum 
alleged to be due to them by the said B., and 
pending that suit the defendants’ firm presented 
a petition to the Court which contained the state- 
ments complained of, which 'were principally to 
the effect that the plaintiffs had prejudiced the peti- 
tioners by suing the said B. for sums greatly in excess 
of their just claims against him. The Judge found 
that there was no malice in fact, but that the state- 
ments were untrue and calculated to damage, and he 
accordingly gave a decree to the plaintiffs with dam- 
ages. Held, on appeal, reversing the decision of the 

III 


liIBEIi.— Privileged eommimicatioii—^toM- 

tinued. 

lower Court, that as the defendants were creditors 
of an absconded debtor and deeply interested in seeing 
til t bis estate was not swept off in satisfaction of an 
excessive claim made by the earliest suitor, they, in 
presenting a petition pointing out wliat they consi- 
dered suspicious elements in the plaintiffs’ claim 
against such debtor, were at all events entitled to the 
qualified privilege of persons acting in good faith and 
making communications with a fair and reasonable 
purpose of protecting their O'uui interest. Hinde 
Baubry . . , . I. L. E., 3 AIL, 13 

5. — Publication.— P rivilege . — 

Bom, Act I of 1S7 3 . — Practice. — Co.9^5.— The Trus- 
tees of the Port of Bombay, who are, under the provi- 
sions of their Act of Incorporation (Bombay Act I, of 
1873), hound to keep minutes of their proceedings 
and resolutions, and to forward copies of such 
minutes to the Secretary to the Local Government, 
passed, in relation to the hiring by them to the plain- 
tiff of one of their steamers, the following resolu- 
tion: ‘^Mr. Shepherd’s (the plaintiff’s) offer of 
E520 in full of all claims should be accepted, but 
any further transactions with him should be avoided 
if possible.” Copies of this resolution, made by clerks 
in the employ of the Trustees, were recorded in two 
books kept in the office of the Trustees, and other 
copies, also made by such clerks, were forwarded to 
the Secretary to the Local Government and to the 
plaintiff himself. Held, first, that the words of the 
resolution amounted in law to a libel ; second, that 
the act of the Trustees, in transmitting a copy to the 
Secretary to the Local Government, was a publica- 
tion of the libel; third, that such publication was 
privileged. Queers, — Whether the giving of the reso- 
lution to be copied by clerks of the defendants was a 
publication ; but, if it were, — Held that such a publi- 
cation was also privileged. Senible, — That had the 
defendants succeeded on the plea of privilege only, 
each party should have borne tlieir own costs, but 
held that as the plaint contained allegations of ex- 
press malice and w^ant of hona fides on the part of 
the Trustees in passing and publishing the libellous 
resolution complained of, which allegations obliged 
the Trustees to plead justification, on which plea also 
they 'were successful, the plaintiff must pay the costs 
of the suit. Shepherd v. Trustees op the Port 
OP Bombay . . . I, L. 11 , 5 1 Bom,, 477 

0 , Letter given hg 

manager of firm to cleric to copy. — Reflections on 
professional ware.— Defamatory matter is privileged 
only 'udien written bond fide, and shown to a third 
party to give information which the third party 
ought to have. A letter 'was written by order of the 
manager of a firm reflecting upon the character of a 
professional man, and signed by the manager and 
handed over in the ordinary way to a clerk in the 
office to copy in the office copy letter book, which was 
open to all the members of the firm. Held that such 
instructions to copy amounted to publication. HecK- 

PORB v. Galstin . Cor., 134 : 2 Hyde, 274 

7^ — A, brought an 

action against B. for damages for defamation of 

' 5 G 
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character. The alleged libel was contained in a 
letter written and sent as an ordinary private letter 
by post by B, to A. No publication was alleged or 
proved, and tlie only damage alleged was injury to 
feelings. Meld that the suit was rightly dis- 
missed. I^ABiAL Chakdba Bose «. Nabin Chajtd- 
EA Ghose . 1 B, L. E., S. 12 : 10 W. B., 184 
Mahomed Ismaid Khan v . Mahomed Jahir 
alias Motee Mean . « 6 H. W., 38 

Proof of injury to plaintiff.— 

Loss of caste — jMuZu'C.— -Suit for libel in describing 
the piiuntiff , who was a Jounpore buiiniali, as a Telee, 
wberMiy the plaintiff lost bis caste, &c. The alleged 
libel was contained in an answer to a suit. Meld 
that the aetion was not maintainable, as it did not 
a]jp(?a,r t hat the plaintiff had lost bis caste or other- 
wise been damnified, or that defendant had knowing- 
ly misdescribed the plaintiff. PtJTTiCK Chund 
Sahoo V , Makxjnd Jha 

[Marsb., 224 : 1 Hay^ 539 

9 , Eejection of plaint. — Iro- 

meal piihlication. — On the presentation of a 
plaint for libel, the Court must see whether the 
alleged libellous matter set out in the plaint is really 
libellous : if it is not, there is no ground of action, 
find tlie pilaint ought not to be admitted. If the 
Avords Avbich are set out in the plaint are not a libel, 
tlic plaintiff caiinot, by alleging that they w'ere print- 
ed and piiblislied by the defendant with the intent to 
injure the plaintiff, and bring him into public scan- 
dal and disgrace, and to expose him to public scorn 
and ridicule, and to cause it to be suspected that the 
plaintiff was a dishonest pjerson, and had been actu- 
ated by sinister and fraudulent motives, make tliem 
a lil}el nor can tlie plaintiff, by alleging that "words 
a,rc spoken ironically, make them libellous, if they do 
not appear to the Court to be so. Wyman v. Banes 
[10 B. L. E., 71 ; 18 W. R., 516 

IhlCEIfCE TO PB,ACTISB AS A 
PIiEABEB, WITHDEA-WAL OF— 

See Recoedee’s Act, s. 17. 

[6 B. E. R., 180 

LICElfCE TO SELL LIQUOR. 

See Act XXI oe 1856 s. 43, 

[19 W. R.,Cr.,34 
8 W. R., Cr., 4 

See Excise Act. 

[I. L. R., 1 All., 630, 635, 638 

See Mandamhs . 11 B. L. R., 250 

LIEH. 

See Bailment . I. L. R., 6 All., 139 
Cases HNDEE Deposit OB Title-deeds. 

See Cases under Mobtgaq-e — Money- 
decrees OxN Mortgages. 

See Cases under Vendor and Pur- 
.chaser—Lien. 


LIEH — contimed. 

by custom, for price of seed. 

See Indigo Factory. 

[I. li. R., 3 Calc., 231 


Creation of Hen. — Agreementfor 

specific appropriation. — Possession. — To constitute 
a lien on any property, there must be a clear agree- 
ment for the specific appropriation of the property; 
and, further, the property must he in the possession 
of the party who claims the lien. In EE the claim 
OE Dadia Bibee. Debnaeain Bose v. Leisz 

[2 Hyde, 267 

2. Contract between 

Mindus. — Deposit of title-deeds. — A lien created by 
verbal contract and deposit of title-deeds of immove- 
able property in the Island of Bombay by a Hindu in 
favour of a Hindu upheld. Jivandas Kesha vji v. 
Framji Nanabhai , . 7 Bom., O. C,, 45 , 

S, Deposit of shares 

for special purpose . — Where certain shares "were 
deposited with a bank as security for the depositor 
overdraAving his account for a time, which, in fact, he 
never did, and other documents were deposited as 
security for drafts drawn on Eccles, CartwTight, & 
Co., against cotton, to which these latter documents 
referred, and Eccles, Cartwright, & Co., failed, — Meld 
that the bank bad no lien on the shares in respect of 
the cotton transactions. Gentle v. Bank oe Hin- 
DOSTAN, China, and Japan 

[1 Ind, Jur., M. S., 245 

4 , Existence of lien. — Deposit of 

shares toith power of sale . — Unjust fiahle revocation 
of power. — JEffect of on right of lien , — The defendant, 
being largely indebted to the plaintiff company, had, 
from time to time prior to the 22nd November 1865, 
deposited with them certain shares and share certifi- 
cates in various joint-stock companies as security for 
the repayment (as alleged by the plaintiffs) of all 
moneys due or which might hereafter become due 
from time to time to them for principal and interest, 
and had executed several powers of sale and transfers 
and letters of pledge in favour of the plaintiffs. On 
the 22nd November 1865 the defendant executed a 


— Effect of money-decree on— 

See Cases under Mortgage — Money- 
decrees ON Mortgages. 

— for disbursements. 

See Bottomry Bond . 6 B. L. R., 323 

— for master’s wages. 

See Bottomry Bond . 5 B. L. R., 258 

— of mortgagee, Document acknow- 

ledging extinction of— 

See Registration Act, 1877, s. 17. 

[I. L. R., 1 Bom., 197 

— Suit for declaration of— 

See Limita-TION Act, 1877, art 11. 

[3 B. L. R., Ap., 122 
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IiIBK’.— Existene© of lien—cotiUmted. ' 

power of attorney antliorising the plaintiffs to sell 
or dispose of the said sliares and gave them, a promis- 
sory note for 6.1,90^000 with interest at 11 per cent, 
per annum. Between the 22nd ISTovemher and 2nd 
January 1866 the plaintiffs caused their right of lien 
over the said shares to he registered by the various 
joint-stock companies concerned. On the 1st Peb- 
ruary 1866 the defendant, being found on adjustment 
of accounts to be indebted to the plaintiffs for 
61., 82, 173, and being pressed for payment, gave them 
a second promissory note for that amount with in- 
terest at 12 per cent, per annum. On taking the 
second note the plaintiffs gave up the first one and 
put a receipt on the back of it. In April 1870 the 
defendant wrote to the plaintiffs revoking the power 
of attorney given by him to the plaintiffs, publicly 
notified such revocation, and refused to pay the debt 
on the ground that it was barred by limitation. In 
a suit by the plaintiffs for the amonut of the debt, 
and for a declaration of their right of lien and power 
of sale over the shares pledged with them by the 
defendant, and for an order for a sale of the shares 
sufficient to pay off the debt , — Meld that the original 
debt continued to exists that the first promissory 
note and the shares were given as a security for that 
loan ; that the second promissory note was also given 
as a security for the loan, no new debt being created ; 
that the piaintiffs had a right to exercise the power 
given to them of selling the securities, notwithstand- 
ing the revocation of the power of attorney, the act 
of the defendant in trying to prevent such exercise 
of power by revoking the power of attorney, being 
unjustifiahle, and that, therefore, the plaintiffs were 
entitied to have the power declared valid and sub- 
sisting, and generally to have the relief they asked 
for, Stewae-T Delhi and London Bank 

[17 W. B., 201 

6. — ' ■ Mien of leiier of 

boats on goods placed in the boat. — The mere letter 
of boats for hire has not a lien for liis hire upon 
goods which may be placed in the boats, and should 
he cause loss to the owner of the goods by wrongfully 
opposing their removal, he will he liable for the 
same. Go'bind Pebshad v. Euddell 

[5 liT. W., 160 

6. — — — — - ’Entire contract. 

— Wharfingei^s lien. — Contract Act {IX of 1872), 
ss. 170, 171 . — Where a person does work under an 
entire contract with reference to goods delivered 
at different times such as to establish a lien, he is 
entitled to that lien on all goods dealt with under 
that contract. Chase v. Westm.ore, 5 M. cf* S., 180, 
followed. The fact that a manufacturer has a wharf 
upon which he receives goods brought to him by 
customers, does not entitle him to claim a lien as a 
wharfinger upon such goods. Millek v. Nasmyth’s 
Patent Peess Company 

[I. L. B., 8 Calc., 312 

Y, — — — — Charge created by 

tenant. Duration of. — A charge on premises created 
by a tenant can only be a valid charge so long as his 
right and interest in the property continues. It 


IjIEIN.— E xistence of lien— continued. 
must cease with the cessation of such right and 
interest. Zalim Singh tj. Bishesue Kanhu , 

[7 m w.i lai 

8, Tainzas or reve- 

nue certif cates. Endorsement of — Sale of timber, 
— Vendor and purchaser. — Where tainzas or revenue 
certificates have been granted by the Conservator of 
Forests to the owners of timber, such timber cannot 
be parted with to third parties, except on the under- 
standing that it is burthened with that lien, even 
although the tainzas are unendorsed. Ko Kywetnee 
V. Ko kouNG Bane . . .5 W. B., 189 

9, — — Lien o n exchanged 

property. ~\Yh.b\'Q A. mortgaged to B. certain pro- 
perty by deed of conditional sale, and afterwards at a 
partition recei ved other land in lieu of what was eondi- 
tionaliy sold, — Meld, in a suit by B. against C., the 
purchaser of the property in execution of a decree 
against A., that B. had no lien on such property. 
Pubs 00 6am v. Byjnath Ball . 10 W. B., 475 

10, Agreement not to 

alienate. — Suit to set aside putni lease. — IL, as 
mortgagee, sued the D.s for possession after fore- 
closure. A razinamah and safinainah were put 
in and a decree passed thereon under which the 
D.s and others as principals, and their co- sharers as 
sureties, hound themselves not to alienate any portion 
of their property in the estate till the debt w'as satis- * 
lied, and that on failure the decree should be executed, 
the shares of the principals being sold first. After 
this the co-sharers granted a putiii of a portion of 
the estate to the defendants in this suit. Subse- 
quently the rights of the D.s were sold in execution 
to B.y wlio again sold them to plaintiffs, who had pre- 
viously acquired twelve annas of the right and interest 
of R. under the razinamah and safinamali and 
decree, the remaining four annas having passed to 
G., now represented by defendant K. The present 
suit was brought to set aside the putni lease as being 
in derogation of plaintiffs’ right. Meld that the 
plaintiffs, to the extent of their share, had a valid 
lien upon the estate, and were entitled to priority over 
any right under the putni lease and to hold posses- 
sion until their claim was satisfied. Dhunkeisto 
Sein V. Ebskine & Co. . . .16 W. B., 54 

11. — — — ^ — I Lien on land. — Bay- 

ment by mortgagee on account of revenue assessed on 
land mortgaged as lalcMraj. — An usufructuary mort- 
gagee, to whom was pledged as lakhiraj land which 
was not valid lakhiraj, and which was subsequently 
assessed with revenue, is entitled to a lien against the 
mortgagor for sums of money paid by the former in 
discharge of the public revenue. Nhbjoon Sahoo x, 
Moojeebooddben . . . .3 W. B., 8 

12. Money -decree,-— 

Lien on property of judgment-debtor.— -ThD holder of 
a simple money-decree does not acquire a lien on the 
property of his judgment- debtor. Monohub Bass n, 
Kally Dhun Dobey . ' . . ■ 8 W. R., 116 

Upholding on review, Moona u. Chand AIonbe 
Gossain . . 7W,B.,:20:; 
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LIEN. — Existence of lien — eontimed. 

See Ltuchmux Suhae Ceowdby v. Gttjeaj Jha 

[4 W, B., 45 

13, — — — Meceipt of money 

in execution of decree . — 'Repayment to judgment- 
debtor on reversal of decree by High Court, — Sub- 
sequent reversal by Privy Council,— K decision of 
the Principal Sndder Ameen, which declared the 
decree- holders entitled to satisfy their decree by the 
sale of certain hypothecated properties, having been 
reversed by the High Court, an ax^peal was preferred 
to tlie Privy Council, which reversed the decree of 
the High Court and affirmed the original decision, 
and lu’ovided for the payment of costs. Held that 
the lien established hy the Privy Council decree was 
not lost to the decree -holders hy their previous conduct 
in receiving a portion of the decretal money by the 
sale of X)art of the mortgaged premises, which money 
was suhsequently returned hy tliem to the judgment- 
debtor, on the decision of the Principal Siidder Ameen 
having been reversed by the High Court. Lalla 
Eoodeb Peeshai) V. Hub Pebshad Doss 

[23 W. K.,194 

14 , Lien on indigo factory. — 

Act X of 1S59, ss. 110, 111. — Sale in execution of 
decree,— h. lO-annas shareholder (C.) in a factory, 
who was also manager of the whole, executed a 
kabuliat stipulating that as long as he was the 
mooktear the lessor (plaintiff) was at liberty, in the 
event of the rent not being paid punctnally, to take 
klias possession, or to lease the property to other 
parties j; and that in case of another mooktear 
being appointed, or the property being sold, the 
factory as well as the mooktear or purchaser would 
be responsible for any arrears accruing before or 
after. C. tlieri mortgaged the factory to L,, who 
subsequently obtained a decree entitling him to 
satisfy his mortgage by the sale of the factory. 
Plaintiff sued C. and L, to obtain a declaratory 
decree to the effect that the factory could he sold in 
satisfaction of his decree for rent under Act X of 
1859, free of iiicmiihrances created by the bonds. 
Held that, as no money was advanced for the lease, 
and no debt was due from the lessee to lessor, 
plaintiff had no lien on the factory in satisfaction of 
a debt. Held that plaintiff could have proceeded 
under section 110, Act X, and then under section 
111, if L. objected to the sale of the factory ^ but 
haviiig no prior lien upon the factory he bad no cause 
of action as against L. Chumun Laul Chowdhey 
V, Rughoonuxeun Singh . , 11 W. B., 194 

15 , Lien on attachad property. 

— Tlie fact of A. obtaining a declaration of his lien 
upon certain property for an amount of debt, is no 
bar to P,^s attaching and selling that projjerty, but 
the imrehasef will he bound by that lien. Monohub 
Pal V, Wise . . . . 15 W. B., 246 

10, '■ Biglit of lien. — Pleading . — 

Betting up adverse iUle.—lu order that a defendant 
may set u|) his right of lien as a defence, lie must be 
pi’cpared to show that when the suit was brought he 
w:is ready to give up the property over which he 
claimed Uie lien, on being paid the amount due to 


LIEN.-— EigM of Imrt—Qontimed. 

liim, and, therefore, he cannot plead his right of lien 
when he denies and contests the plaintiff^ s title to 
the property. Juggernauth Doss v. Bbijnauth 
Doss . I. L. B., 4 Calc., 322 : 3 C, L. B.^ 375 

17 , — Lien for advances made to 
manager of indigo Consignee of West 

India Estate, — Salvage lien. — Estoppel. — Knoiv- 
ledge. — Acquiescence. — M., the manager of an indigo 
concern, under section 243, Act VIII of 1859, by a 
deed dated the 1st February 1873j, in which the 
owners of the concern joined, which was duly regis- 
tered, and which was made with the CourPs sanc- 
tion, mortgaged the concern, and pledged and as- 
signed the seasoifs crop to A. and B., who were 
Xiurda-nasliins, to secure repayment of a large sum of 
money, consisting partly of the balance of previous 
loans from the husband of A. and B., and partly of 
a new loan to the extent of what was described in 
the deed as the estimated outlay of the season. The 
deed provided that A. and B. should have a first 
charge upon the indigo to be manufactured in the 
season in respect of the moneys secured thereby; 
that the indigo should be sold subject to Ads and B.’s 
direction; that until the debt was paid M. should 
have no power to transfer, sell, or mortgage the pro- 
perties thereby mortgaged, pledged, and assigned, or 
in any way to deal with the sale proceeds of the 
manufactured indigo; and that A. and B. should 
have full power to arrange for the appointment and 
dismissal of the servants of the concern, and for its 
better management. Previously to this,— namely, in 
October 1872, — M. had, in pursuance of his letter of 
appoiument, tiled an estimate for the seasoif s outlay 
largely exceeding the sum mentioned in the deed as 
the estimated outlay, and had alleged that, at the 
time of executing the mortgage-deed, he had in- 
formed one C., who was the general manager of A, 
and B., and as such was the only medium of com- 
munication between M, and A. and B., that further 
advances w’ould he necessary. According to M.^s 
account, C. told him that A. aud B. were unable to 
make further advances, and that he could, if they 
were needed, obtain them on the usual terms from 
the plaintiffs, who were indigo brokers. In pre- 
vious years, during tlie lifetime of the husband of 
A. and B., who had held similar mortgages of the 
concern and of the crop in those years to secure 
advances made by him, such advances had, with the 
mortgagee's knowledge, been supplemented by loans 
obtained from the plaintiffs on the security of a first 
charge upon the crop to the extent of such loans ; 
and it was alleged by M, that it was upon the 
understanding that the same course was to be fol- 
lowed in the present instance that the mortgage-deed 
to A. and B. was executed. The moneys advanced 
hy the latter were wholly expended by April, when 
M., witliout communicating with A. and B,, and 
with only the verbal sanction of the Court, applied 
to the plaintiffs for money, and on the 26th April 
the plaintiffs wrote to M. that they would make 
advances to the extent of H50,000, upon his assign- 
ing to them and giving them a first charge on the 
first 250 mauncls of indigo to he manufactured in 
the season, and they enclosed a form of assignment 
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iilBH. — Lien for advances made to man- 
ager of indigo estate — continued. 

for M’s signature wliicli he duly signed, and returned 
to the plaintiffs on the 3rd May. This document 
bore a B2 stamp. In September and October, M. 
obtained further advances from the plaintiffs in re- 
spect of other indigo, giving them similar letters of 
assignment, which also bore fi2 stamps. Of the 
moneys thus advanced by the plaintiffs, R5,000 was 
paid to C. for A. and by a bill drawn upon the 
plaintiffs. About E,17,000 was applied towards the 
expenditure of the following season, and the re- 
mainder was applied in the production of the then 
seasoifs indigo, and M. stated that without it he 
could not have manufactured any indigo whatever 
that season. The indigo, when manufactured, was 
claimed by A. and B. under their mortgage, and 
their claim being resisted by J£, wlio set up against 
them the plaintiffs^ rights under the letters of assign- 
ment, A. and B, brought a suit to enforce the pro- 
vision of their mortgage-deed. In this suit the 
indigo was attached before judgment and sent to 
‘Calcutta for sale. The plaintiffs now sued M., jB., 
Jf., and the holders for sale to establish their tirst 
cdiarge in respect of their advances to If. upon 360 
maunds of the indigo on the strength of their letters 
of assignment. Heidi per Gaeth, C. f., and Pheae, 
t/., that the plaintiffs were neither in the position of 
managers of the concern nor of consignees of the 
indigo, and were therefore not entitled to any lien 
upon the indigo, similar to the lien possessed by the 
manager or the consignee of a West India estate. 
Held, fer Pheab, J., that the plaintiffs could not 
claim a lien on the indigo on grounds of a salvage 
character j it being essential to such a lien that the 
person spending the money of which he claims 
reimbursement should have some interest in the pro- 
perty, or some right or duty towards the owners who 
are to be affected by the claim, impelling him to 
make the expenditure. A mere volunteer can in 
general claim no such lien. Held on the facts per 
Gaeth, 0 . «/., Pheae and Macpheeson, JJ., that 
there was not evidence of such knowledge and ac- 
c|uiescenee on the part of A. and B. with respect to 
the advances by and the assignineiits to the plain- 
tiffs as would estop them from disputing the plain- 
tiffs’ claim. Moeah v. Mittij Bibee 

[I. L. R., 2 Calc., 58 

13 ^ Lien on tea gai'den.--.Pn- 

orit^ of lien. — Agreement ly ’purchaser of moiety to 
fay working expenses to he charge on estate . — 
Valuation to purchaser of moiety for whole estate . — 
Where a tirin had purchased a moiety in a tea estate 
and engaged to pay all its working expenses, on the 
condition that the purchase-money should he a charge 
on the estate and be repaid from its produce before 
any profits were declared, and that the working ex- 
penses should be repayable in the same maimer 
as the purchase-money of the moiety, — Held tliat the 
firm had a charge upon the original owner’s moiety 
in priority to a bank mortgage which had been 
effected on it after the conveyance of the first moiety 
to the purchasing firm. On a question arising as to 
the price at which tlie firm should secure the whole 
property, — Held, that the original owner’s moiety 


LIEW. — Lien on tea continued. 

should be purchased at the price which the hank’s 
surveyor had valued it, and not at the market value 
at the time of the purchase, because the original 
owner having died in the interval, and the firm having 
been allowed to recover no portion of the advances 
which it had made for the working of the estate after 
his decease, it could not be required to pay again for 
the impi'ovement in value of the estate which had 
resulted from its own advances. Broughton i?. 
Spink . . ... . 25 W. R., 243 

LIG-HT ANB AIR, RIGHT TO— 

See Cases under Prescription — Ease- 
ment-Light AND Air. 

LIGHT ANB AIR, OBSTRUCTION TO— 


LIGHTS, OBLIGATION OH VESSELS 
TO CARRY- 


LIMITATION. 

Col. 

1. Law op Limitation . , , 3112 

2. Question of Limitation . . 3113 

3. Statutes, &c., of Limitation . .3118 

{ a ) Generally . . . .3118 

(//) Statute 21, Jac. I., c. 16 .3119 

(c) OUDH, B.ULES FOR — . .3120 

{ d ) Beng. Reg. Ill of 1793, s. 14 . 3120 

(e) Beng. Reg. VII of 1799, s. 18 . 3123 
(/) Bom. Beg. I of 1800, s. 13 . 3123 

( g ) Mad. Reg. II of 1802 . , 3124 

( h ) Beng. Reg. II of 1805 . . 3124 

( i ) Bom, Reg. V of 1827 . . 3126 

(/) Act XXV of 1857, s. 9 . .3126 

( k ) Act IX of 1859 . . . 3127 

(/) Act XIV OF 1859 . , .3129 

(?») Act IX OF 1871 , . . 3133 


See Administration. 

[I. L. R., 2 Bom., 75 
1 L. B., 7 Gale., 644 

See Cases under Bengal Rent Act, 1869, 
s. 27. 

See Cases under Bengal Rent Act, 18B9, 
s. 29. 

See Cases under Bengal Rent Act, 1869, 
S. 30. 

See Bengal Rent Act, 1869, s. 31. 

[I. L. B,., 4 Calc., 714 

See Cases under Bengal Rent Act, 1869, 
s. 58. 


See Injunction — Special Cases — Ob- 
struction TO RIGHTS OF PROPERTY. 

[Cor., 9, 91 
8' Bom., 181 
10 Bom., 95 
1 Bom., 148 
I. L. R., 8 Bom., 95 
X. L. R., 2 Bom., 133 


See Shipping Law — Collision. 

[6 Bom., O. C., 98 
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T.TTWT T UTION — continued . 

See Benoai Bent Act, 1869, s. ^ 

5.Bo„ . 

13 W. K., 313 
1 Mad., 209 
5 1^. W., 35 
1 W. B., 189 
Bourke, 120 
5 W. B., 45 
5 Bom., A. a, 35 
I. L. B., 1 Bom., 125 
7 Mad., 293 
I. li. B., 4 Bom., 96 
I. B. B., 3 ^ad., 61 
I. B. B., 5 All., 591 
LB.B:,'?A11.,677 
See Lea^e.^^ ^ ^^8 

See Cases undee Citie Feocebuee Code, 
1877, ss. 257, 258. 

See CONFISCxVTION OE PROPEETT OUBH. 

[I. B. B., 4 Calc., 727 

See Execution op Decree — Transper op 
'Decree poe Execution, &c. 

[B. B. B., Sup. VoL, 970 
13 B. B, E., Ap., 27, 30 
I. L, B.., 1 Mad., 52 
5 W, B., Mis., 14 
7 IST. W., 115 
7 W. B., 19 

See Laxbbori) akb Tenant— Payment 
OP KexN’t— Non-payment. 

[I. L. E., 4 Calc., 661 

See N.-W. P. Eeht Acts, 1873 1881, 
s. 94 • • ^ All., 512 

/S'ee Cases under Onus Probandi —Li- 
mitation AND 

j^I, B. B.j 5 Calc,, oo 

See Partnership — Suits respecting- 

PARTNERSHIPS. ^ ^ ^ .r, 

[I. L. E., 6 Bom., 628 
See Cases under Possession — Adverse 
Possession. 

See Possession- Evidence op Title. 

[I, B. B., 3 Calc., 768 
I. B. B., 1 Bom., 592 

See Possession— Nature op Possession. 

n. B, B., 4 Calc., 216, 870 
2 B. B. B., Ap., 29 
7 B. B. B., Ap., 20 
L B. B., 5 Calc., 584 

See Cases under Sale in Execution op 
Decree — Invalid Sales — Decrees 
barred by Limitation. 

Bee Cases under Title — Evidence and 
psoop OP TITLE — Long Possession. 

See Trustee and Cestui que Trust, 

^ [3B.B.E.,A.C.,409 


BIMITATIOH — eontimed. 

See Waging War against the 

[7 B. B. R., 63 

See Waste , • 4 B. B. B., O. C., 1 

[7 B. B. B., 131 

1. LAW OF LIMITATION. 

■ Hature of law,— Prescription. 


Zex fori.— The law of prescription or limitation is 

a law relating to procedure, liaving reference only to 
the lex fori. Where a Court eiitertaiiis a cause of 
action which originated in a foreign country, the rule 
is to adjudicate according to the law of that country, 
yet the Court proceeds according to the prescription 
of the country in which it exercises jurisdiction. 
Euckmaboye V. Lallobhoy Mottichund 

[5 Moore’s I. A., 234, 

2. Operation of law,— Came of 

action— The Statute of Limitations never begins to 
run until there has been a cause of action. IvHU- 
RUCXDHABEB SiNGH X. EeWUT LALL SiNGH 

[12 w , B.J 168: 

3 — — — Application to 

enter np judgment on ivarrant of attorney. —The 
Statute of Limitations is no answer to a rule nisi to 
enter up judgment on a warrant of attorney. Soo- 
jAN hlULL V. Hyder Singh ^ ^ 

' [1 Ind. Jur., O. S., 58 


4. 


Agreement of 


parties.— Eeld that the operation of the Law of 
Limitation cannot be prevented by any act of the 
parties or arbitrators unless as provided by law, and 
a suit beyond time cannot be entertained by the 
Courts merely because the person entitled to assert 
the right was by some arrangement or negotiation 
prevented from asserting it within the statutable 
neriod. Jehandae Khan v. Munnoo 
^ [1 Agra, 248 

Davis v. Abdool Hambd . , 8 W. R., 55 

Pule of Court. -- 


5. — — 

Nor can its operation be prevented by a rule of Court. 
Kambinayani Javaji Subba Eajalu Natani 
Varu V. Uddighiri Venrataraya Chetty 

[2 Mad., 268 

0 ^ — , Bight of Government to 

defence of, — Suits against Q-o'aernment hy credit- 
ors of ex-King of BeJM.— The Government of India, 
taking upon themselves to pay debts due against the 
estate of the ex- King of Delhi out of the assets of 
the estate of the ex-Kiug^ are entitled to avail them- 
selves of the Statute of Limitations in a suit brought 
against the estate ; but if a suit could justly, and in 
equity and conscience, be substantiated against the 
ex- King, it ought to be allowed before the Govern- 
ment officers, irrespective of technical difficulties 
which might have attended legal proceedings against 
the King during his sovereignty. Narain Doss v. 
Estate of the ex- King op Delhi 

[10 W. B., B. a, 55 

S. C. Lalla Narain Doss v. Estate op ex-King 
OP Delhi . . 11 Moore’s I. A., 277 
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LIMITATION — continued^ 

2. QUESTION' OF LIMITATION. 

7 , Adding defendant.— Pro- 

cedwe Code (Act XIV of 1882), ss. 32, BBS, BB4 . — 
No question of limitation can arise with respect to 
the CourFs power to make an order adding a party 
defendant to a suit. Oeiental Bank Corpoeation 
i). Chabeiol . . I. L, R., 12 Gale., 642 

3 ^ — Eiglit of Appellate Court to 

go into facts on question of limitation. — 
There is no law which prevents a lower Appellate 
Court from looking into all the facts of a case||before 
coming to a conclusion on the point of limitation. 
Kbdaenath Ghose n. Kasim Mundul 

[8 W. R., 364 

9 . Extension of period of limit- 

ation. — Menf Meg. II of 1805, s. 8, cl. 2. — Qiies- 
tion of ImilaMon, — Plaint, — Clause 2, section 3, 
Bengal Regulation II of 1805, required the plaintilf 
in his plaint or replication to set fortli distinctly the 
ground on which he claimed an extension of the period 
of limitation, and the Zillah Judge had no authority 
to raise the question of limitation where it was not 
mooted in the Court below. Kishen Chundeb Roy 
V. Ram'eanaye Doss . 1 Ind. Jur.j O. S., 23 

Bamkanaye Doss v. Kishen Chitndee Roy 

[Marsh., 22 : 1 Hay, 55 

3 [Q^ Question not raised by 

parties. — Pleading. — Small Cause Court little 19, 
—Per Peacock, C. J., and Norman, J.— It is com- 
petent for a Judge of the Court of Small Causes, of 
Ids own motion, to notice the i^oiiit of limitation, 
and to decide a case upon that issue, such issue not 
having been raised hy the defendant. Per Markby, 
j . — It is not competent for such Judge to raise the 
point, and decide the case thereon, after the case of 
both parties is closed. Lapse of time does not oust 
the Jurisdiction of the Court. Payne v. Constable 
[1 B. L. R., O. C., 49 

Plea struck out irregularly 

by first Court for prolixity of written state- 
ment. — Where a plea of linutation was set up in 
the defendant’s written statement, and the first 
Court, considering tlie written statement to be prolix, 
directed the pen to he run through a large part of it, 
the defendant, dissatisfied with this proceeding on 
the part of the first Court, appealed to the Judge 
complaining that no adjudication had been given on 
the plea of limitation. Eeld that the power of a 
Court to deal with written statements which appear 
to contain irrelevant matter, or to he argumentative 
or unnecessarily prolix, is regulated by section 124, 
Act VIII of 1859 ; and tbat as tlie plea of limitation 
must be assumed to have been properly before the 
Judge, be was bound to adjudicate upon it. Boo- 
LEB BlNaH IIUBOBIJNS NABAIN SINGH 

[7 W. R., 212 

X2. Question raised on a.pi:)eal. 

— Memmid. — Power of Appellate Court. — Where in 
tlie lower Court an issue was raised whether the 
plaintiff’s claim was barred by limitation, and the 


LIMITATION — eontimied. 

2. QUESTION OF LIMITATION— 

Question raised on appeal — oontinued. 

Judge decided it was not, and decreed the case on 
the merits ; and the decree was appealed against hy 
the plaintiff; and the Appellate Court did not deal 
with the question of limitation, but remanded the 
case for a new trial on the merits, — Eeld that, on 
appeal from the new decree, the Appellate Coui-t 
could entertain the question of limitation ; and that 
the lower Court might have re-tried that issue on 
the facts found on the new trial. Phool Coomaree 
Bebee V . OoNKUB Pebshab Boistobee 

[2 Ind. Jur., N. S., 50 

S. C. Phool KooAtAiiEB Bebee r . Woonkab 
Pebshad Rustoby . . 7 W. R., 67 

Niljaree V. Mhjeeboollaii . 19 W, R.^ 209 

13 . Question not 

raised in loiver Appellate Court . — A plea of limit- 
ation overruled in the Court of first instance, and 
not brought before the lower Appellate Court, ciin- 
not he entertained hy the High Court in spueial ‘ap- 
peal. IvASHEE CitUNDER TURKOBHOOSHN V. IvAl/LY 

Pbosunno Chowuhry , . 9 W. R., 452 

14 . — — de- 

pending on facts. — Where a plea of limitation can 
only be properly decided with reference to facts 
found in connection with the question of possession 
and dispossession, and where appellants have omitted 
to pi’ess evidence on the point, though they had every 
opportunity before the lower Appellate Court, it 
cannot he admitted to be taken in special appeal. 
Rambhone Dass V. Ram Ruttun Diftt 

[10 W. R., 425 

15 . Point for toMck 

evidence is necessary . — Where the Statute of Limit- 
ations was not pleaded in the original Court, — Eeld 
that it might he set up in the Apjiellate Court if evi- 
dence could he taken there in reply to such plea. 
On special appeal the Statute of Limitations cannot 
for the first time he pleaded, unless where the facts 
which raise the plea are admitted. Narasij Kebdi 
V. Krishna Pad ay ache . . 1 Mad.^ 358 

Nor in review. Saeastati v. Pachanna Setti 

[3 Mad.3 258 

See, however, Ramanatha Mhdali r. Yaitha- 
linha Mhdali ... 2 Mad., 238 

where it was held that the principle of the deci- 
sion in Narasu Meddi v. Krishna Padayaclie, 1 
Mad., 358, should not he extended. 

It is now expressly laid down by section 4 of the 
Limitation Act, 1877, that the question of limitation 
must he taken into consideration whether raised as o, 
defence or not. 

16 . — Power of Appel- 

late Court. — Appeal on portion of case, — Limitation 
Act, 1877, s. 4, — Where a suit, which ouglit to have 
been dismissed under section 4 of the Limitation 
Act, althougli limitation was not set up as a defence, 
is not dismissed, the defendant, in order that the 
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liIMITATION— 

9 nUESTION OF limitation— eoMliwKed. 

aitlo. »!.»> 0. 

craestion of limitation may be dealt witb by the 
Appellate Court, must app^l on the wliole case. 
AnMCNKissA Keatoon .. 

Cross - appeal. ~ 


MUfionofApfelh'teConrt.--^,^^^^^^ 

aiion not raised in cross-appeal.-— Limitation Act. 

s 4.— On an application for execution of decree 
the application was granted, but the interest claimed 
L the decree-holder on the amount of the decree 
wis disallowed. The decree-holder appealed from 
the order, but the iudgment-debtor hied no cross- 
appeal On the hearing of the appeal the application 
for execution was dismissed, on the ground that the 
execution of the decree was barred by limitation. 
Meld that, under the circumstances of the case, the 
Appellate Court was not competent to take the ques- 
tion of limitation into consideration. Almwnmssa 
Khatoon v. Sossein Alu ^ C. L. R.,26/, followed. 
lU-GHU Nath Singh Mankh oa 


18. 


Omission to de- 


cide cmesUon.—^l\i^ Judge in appeal is hound to 
decree according to the Law of Limitation app hcable 
to tlie case as stated by the plaintilf himself, although 
the obiection may not he raised in the grounds of 
appejil'* and his omitting to do so is an error or 
detV-ct ill the decision of the case on the merits and a 
ground of special appeal Sahiji Keshaji Kaj- 
SANGJi Jalmsangji . 2 BoiD.., 169 J 2nd iEd., 162 

19, Question in reference for 


accounts to be taken.— Waiver.— In a snit for an 
account, where the defendant, while alleging the 
balance to be in her favour, contended that the plain- 
tiirs claim was barred by the Limitation Act, and the 
accounts were afterwards referred by consent to tlie 
commissioner, who refused without special direction 
to notice the defence of limitation, and the Judge of 
the Division Court amended the order of . reference, 
by directing the commissioner to investigate the 
accounts with reference to the operation of the Act, 
—Meld, on appeal (by CoxiCH, C. J., and Westeopp), 
that the order of amendment was justified by the 
circumstances of the case, and that the defendant 
having raised the defence of liniitation, and not 
having subsequently abandoned it, tbat question 
should be first decided. Pibbhai Kavji v. Nenbai 
[3 Bom., O. C., 164 

20 . — Question raised after re- 

mand on special appeal.— Affw under the Limi- 
tation Act, 18o9.—k defence of limitation under 
Act XIV of 1859 could not be raised for the first 
tiiiKi aft<jr there had been a remand on special appeal 
from the decree of the Court which has heard the 
cause on remand. Buzl Ruhe&m v. Sreenath Bose, 
6 W. M., 178, followed; Kuria v. Gururav, 9 
Bom., 28;3, distinguished; Parker v. Biding, 1 Bast, 
SiVJ, and Lila v. Vastidev, 11 Bom., 283, distin- 
guished... Semhle, per Westeopp, C. J., doubting 
/Saluji V, Bajsanji, 2 Bom., 162, A, C and JDav~ 
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lata V. Ben, 4 Bom., 197, A. C., the Conrt oaght 

not, even upon a special appeal in a case in which 
there has not been any remand, so to raise such 
question. Moeu BIN Patiaji t?. Gopal bin Sath 
^ [I. Jj. E., 2 Bom., 120 

21. - Point of Emita-tion taken 

for the first time in second appeal.— 
of Court of first instance to reject a plaint for 
limitation, Effect o/.— The plainti^s suit to recover 
certain lands was dismissed by the Court of first 
instance and by the low^er Appellate Court, but on 
second appeal was remanded for determination of 
plaintiffs alleged right of perpetual cultivation of 
the land. On remand the District Judge pve a 
decision in favour of the plaintiff. The defendant 
appealed to the High Court, and then for the first 
time raised the point of limitation. Meld that the 
objection was taken too late. The defendant had the 
opportunity of raising the objection under the Limit- 
ation Act, and, if necessary, of getting any qnestion, 
on which it depended, tried hy the Courts below; 
and as he took no steps to this end he should he 
taken to have waived his right to raise the objection. 
The omission of the Court of first instance to reject 
the claim if erroneous gave the defendant a right of 
appeal which he might renounce, and virtnally did 
renounce. The obligation resting on the Court of 
first instance to reject a plaint, wdiich on the face of 
it is barred by limitation, is not expressly laid on 
each successive Court whenever the objection comes 
to vie-vv, and ought not to he assumed hy inference. 
Dattu V. Kasai . . I. L. E., 8 Bom*, 535 

22 . Question in execution of 


decree. — Jurisdiction of Court where deeo'ee %oa8 
passed.— Transfer of decree for execution.— Code of 
Civil Procedure, ss. 223, 239, 248 . — On the 4th of 
March 1884 a decree-holder applied to the Court of 
the Subordinate Judge of Moorsbedabad (where the 
decree was passed) for transfer of the decree to the 
District Court of Beerhhoom for execution. The 
transfer was made, and, on application hy the decree- 
holder, the judgmeiit-debtor^s properties in Beer- 
hhoom were attached. Thereupon the judgment- 
debtor objected to the attachment, and obtained an 
order, under section 239 of the Code of Civil Proce- 
dure, staying the execution proceedings. The judg- 
ment-debtor then applied to the Court of the Sub- 
ordinate Judge at Moorsbedabad objecting to tbe 
execution of tbe decree on the ground that it was 
barred hy limitation. The objection was overruled 
hy the Subordinate Judge, and his decision was up- 
held on appeal to the District Judge. On second 
appeal to the High Court , — Meld that the Moorshed- 
ahad Court was competent to hear and determine 
the plea of limitation. Held, also, that the fact of 
the juclgment-dehtor^s not raising the plea of limita- 
tion in the Beerhhoom Court did not, under the cir- 
cumstances, preclude him from relying on it in his 
subsequent application to the Court at Moorsbedabad. 
Sbihaey Mhnditl V, Mubaei Chowbhey 

[I. L* E., 13 Gale., 257 
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2. QUESTION OF LIMITATION— 

23. Special and general ques- 

tion of limitation.— Where the issue 
of limitation raised in the first Court was a special 
issue as to the particular provision on the subject of 
minority found in section 11, Act XIV of 1859> plain- 
tiffs were entitled to be heard on the issue of general 
limitation under clause 12, section 1, and to give evi- 
dence to show that the suit was not barred. Bahtje 
Ali V. SooKEA Bibee , . .13 W. B., 63 

24. Appeal from order overrul- 

ing plea of limitation,— Interlociitori/ order . — 
The order of a Judge overruling the defence of limit- 
ation, and remanding the suit for trial on the merits, 
if not immediately appealed against as a decree, may, 
as an interlocutory order, be objected to when the 
ultimate decision is appealed against. Wuzeebui^ 
Bebbee V. Warris Ali , . .1 W. B., 51 

VlTHAL ViSHVANATH PrABHIT V. RaMCHANDRA 

Sadashiv Kiekieb . 7 Bom., A. C., 149 

But see Beekun Kobe v. Maharajah Bahadooe 

[Marsh., 66 ; 1 Hay, 134 

25. Decision on plea by impli- 

cation. — It is not necessary that the Court below 
should expressly overrule a plea of limitation ; it is 
sufficient if the Court disposes of the question of 
limitation by implication. Wise v. Komanath Sen 
Leskhhs . . .2 Ind. Jur., O. S., 5 

23. Right to raise plea. — Zand- 

lord and tenant. — Suit for possession. — Trespasser, 
— In a suit to recover possession, the defendant, by 
admitting the right of the iilaiiitiff as the owner 
of the land in dispute, and acknowledging himself to 
be the plaintiff^s tenant, precludes himself from plead- 
ing adverse possession or limitation, in whatever form 
it may be that the plaintiff asserts his right to the 
land, — f.c,, whether he sues the defendant as a tenant 
or trespasser. Watson & Co, v, Shitrijt Soon- 
beeee Debia . . . . 7 W, B., 395 

27. — Landlord and 

tenant. — Talse plea of tenancy. — Trespasser. — The 
plea of limitation can be raised and determined in a 
suit brought by a landlord against a person wbo is 
really a trespasser, but who has set up a false case 
of tenancy. Dinomoney Dabea v. Doorq-apeesad 
Mozoomdae 

[12 B. L. R., D. B., 274 : 21 W, B., 70 

28. Landlord and 

tenant. — Adverse possession. — Where the plaintiff 
sued for Mias possession of land, it was held the 
defendants, tenants of the plaintiff', could raise the 
plea of limitation, on the ground that they had held 
possession of the land as bi-howladars for more than 
twelve years previous to the suit. Rttttonmonee 

Dabee V. Komolakanth Mookerjee 

[12 B. L. R., 283, note : 12 W, B., 364 

29. Landlord and 

tenant.— Knowledye of adverse title , — Limitation can 
be pleaded in a suit by a landlord against a tenant, 
but where the defendant claimed to hold on a mokur- 


LIMITATIOIN — continued. 

2. QUESTION OP LIMITATION— 

BigM to raise plea — contimied. 

rari tenure, to make the possession adverse, it must 
be shown that the plaintiff knew of the title set up 
by the defendant. Tekaitne Gowea Kumaei 
Bengal Goal Company 

[12 B. L. E., 282, note : IS W. B., 129.. 

Affirmed by Privy Council . 19 W. B., 252 

30. Landlord and 

tenant, — Failure to prove taloohdari right. — Ryots 
failing to establish a talookdari right set up by them 
are not in a position to plead adverse possession as 
against their landlord’s right to recover rent. Lakoo 
Khan Wise . . . . 18 W. R., 443 

31. — : Landlord and 

teiumit. — Defendant pleading tenancy and adverse 
possession. — A defendant has a right to set up the 
plea of tenancy and at the same time to rely on the 
Statute of Limitations. Dinomoney Dahea v. Door- 
gapersad Mozoomdar, 12 JB, L. M., 274, followed. 
Telcaitne Gowra Kiimari v. Lengal Coal Company, 
12 B. L. jS., 2S2, note, distinguished. Maibin 
Saiba V. Nagapa . . I. L. B., 7 Bom., 96 

32. Landlord and 

tenant. — Semble, — A siih-lessee wnthout title cannot 
plead limitiition against his landlord either by himself 
or through his lessor. Mahabam Sheikh v, Nakow- 
Ei Das Mahalbae . . 7 B. L. B., Ap., 17 

S. C. Mohurtjm Shaikh v. Nowkfreee Dass 
Mohulbab . . .14 W. R., 357 

But see Nazimhddin Hossein v. Lloyd 

[6 B. L, B., Ap., 130 : 15 W. B., 232 

3. STATUTES OF LIMITATION. 

(a) Generally. 

33 . — Construction of Limitation 

Act. — Statutes of Limitation are, in their nature, 
strict and inflexible enactments, and ought to receive 
such a construction as the language in its plain mean- 
ing imports. Lxichmee Buksh Roy v. Rhnjeet 
Ram Panday 

[13 B. L. R., P. C., 177 : 20 W, B., 375 

S. C. in lower Court . .12 W. B., 443 

34. An Act of Limit- 

ation being restrictive of the ordinary right to take 
legal proceedings must, where its language is ambigu- 
ous, be construed strictly, — i.e., in favour of the right 
to proceed. Umiashankar Lakhmieam v. Chho- 
talal Vajeeam . . I. L. B., 1 Bom., 19 

35. — — The applicability 

of the particular sections of Act XIV of 1859 must 
be determined by the nature of the thing sued for, 
and not by the status, race, character, or religion of 
the parties to the suit. Futtehsangji Jaswant- 
SANGJI V. Desai Kttllianeaiji Hakoomuteaiji 

[13 B. L. E., 254: 21 W. E., 178 
L. B., 1 1, A., 34 


( 3110 ) 


DIGEST OF CASES. 


( 3120 ) 


lAWlTAT10’N-—cQntinmd. 

3. STATUTES OF LIMITATION— 

(a^ Geneeii«li? — continued. 
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30 ^ — Limits to enforc- 

ing rights. — A Limitation Act is not intended to de- 
fine or create causes of action, but simply to pre- 
scribe the periods witbin^wliicli existing rights may be 
enforced. Jivi 'g. Uamji . I, L. B., 3 Bora.^ 207 

37 ^ — — Retrospective ef- 

— The general rule as laid down in Reg. v. 
DorahjU 11 Rom., 117 , — that ‘'^an Act of limitation, 
being a law of procedure, governs all proceedings, to 
which its terms are applicable, from the moment of 
its enactment, except so far as its operation is ex- 
pressly excluded or postponed,^’ — admits of the quali- 
fication that, when the retrospective application of a 
Statute of Limitation would destroy vested rights or 
inflict such hardship or injustice as could not have 
been within the contemplation of the Legislature, 
then the statute is not, any more than any other law, 
to be construed retrospectively. Khusalbhai v. 
Kabhai . . . . L L, B.J 6 Bom., 26 

(5) Statute 21, Jag. I, c. 10. 

33 ^ Action of contract.— of 

uetion,— -Breach of contract and refusal to perform 
it. — In actions of contract tbe breach of a contract is 
the cause of action, and the Statute of Limitations 
runs from the time of the breach, and not fi*om the 
time of the refusal to perform the contract. In 1822 
A, purchased at a Government sale at Calcutta 
a quantity of salt, part, of a iarg^er portion then lying 
in the warehouse of the vendors (the Government) 
where the salt was to be delivered. By the condition 
of sale it was declared that, on payment of the pur- 
chase-money, the purchaser should be furnished with 
permits to enable him to take possession of the salt : 
thei’e w'as also a stipulation that the salt purchased 
should be cleared from the place of delivery within 
twelve months from the day of sale, otherwise the 
purchaser was to pay warehouse rent for the quantity 
then afterwards to be delivered. The purchaser paid 
the piirchase-inoney, and received permits for the deli- 
very of tlie salt, which w'as delivered to him in various 
quantities down to the year 1831, in which year an in 
iiiundation took place which destroyed the salt in the 
warehouse, and there remained no salt to satisfy the 
contract. The purchase r petitioned the vendors for a re- 
turn of the purchase-money, which was refused, on the 
ground that the loss happened through his negligence 
in not sooner clearing the salt from the warehouse. 
An enquiry, however, took place at the instance of the 
Government, who referred the matter to the Salt 
Collector, The Collector did not make his report till 
the year 1838, and upon that report the Government 
refused to return the purchase-money claimed in 
}'espe(;t of the deficient salt. The purchaser then 
brought an action of assumpsit for recovery of 
the purchase-money of such part of the salt as had not 
been delivered, alleging, as a breach, the non-delivery 
thereof. To this the defendants pleaded the Statute of 
Limitations, that the cause of action had not accrued 
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Action of contract — continued, 
within the commencement of the suit. The Supreme 
Court at Calcutta found a verdict for the plaintiff. 
RLeld on appeal, reversing that decision, that when the 
purchaser applied for the residue of the salt and was 
told there was none to deliver, the contract was 
broken, and the cause of action accrued from the 
time of such breach, and that the subsequent enquiries 
by the Government did not suspend the operation 
of the Statute of Limitations till 1838, the time 
of the final refusal, and that the remedy was barred 
by the statute. Bern I le, — There may be an agreement 
that, in consideration of an enquiry into tbe merits of 
a disputed claim, no advantage should he taken of the 
statute in respect of the time employed in the en- 
quiry, and an action might he brought for a breach 
of such agreement. East India Company v. Odit- 
CHUEN Paul . * .5 Moore’s I. A,j 43 


39 ^ ss, 9 & 14 — Suits on money 

bonds. — Bond executed before annexation of Oudh, 
— By section 9 of the Limitation Rules for the 
guidance of Civil Courts in Oudh, as explained by 
tbe Circular Order of the Judicial Commissioner, 104 
of 1860, the limitation of suits %vas fixed for three 
years in suits for money lent for a fixed period, or for 
interest payable on a specified date or dates, or for 
breach of contract, unless there is a written engage- 
ment or contract ; and where registry oifices existed 
at the time, such engagement was registered within 
six months of its date."*’ That section held not to 
apply in the case of a bond executed in 1855 before 
tbe annexation of Oudh, when there was no registry 
at the place where it was made and sued for in 1860; 
such transaction falling within section 14 of that 
Circular Order where the period of limitation is six 
years for all suits on bonds registered witbin six 
months of their date, or on bonds formally attested 
when there was no means of registry, and all other 
suits for which no other limitation is expressly pro- 
vided by these rules x” and a decree of tlie Judicial 
Commissioner of Ondh, holding that a suit on the bond 
was barred by the three years" limitation provided by 
section 9 of the rules, reversed on appeal. Salig-ram; 
Azim Ali Beg- . . 10 Moore’s L A., 114 


4 . 0 ^ ^ s. 14 . — Exemption from limitao 

tion . — Good and sufficient cause. — The Govermneiit 
having neglected for thirteen years to Commence a 
regular suit, no good and sufficient cause "" precluding 
them from obtaining redress, according to the exception 
provided by Regnlatio n III of 1V93, section 14, could 
be presumed to justifiy tbe exemption of their suit 
from limitation. Goteenment op Bengal v, Shue- 
bupputoonissa 

[3 W. B., P. C., 31 : 8 Moore’s I. A., 225 

41. — ^Exemption from limita- 

tion, — Distant residence.— Good cause' for delay.— 


(c) Oudh, Rules por — 


(d) Bengal Regulation III op 1793. 
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S. 14 — continued. 

Beng. Meg. II of 1805^ s. 3. — Where a party in pos- 
session of an estate is a bond fide purchaser for valu- 
able consideration without notice, and the real owner 
had neglected for twenty-five years to assert her right 
to the estate, mere distant residence was held not to 
be a sufficient cause to preclude the omier from mak- 
ing an earlier assertion of her right so as to save her 
from limitation by bringing her within the excep- 
tions of section 14, Regulation III, 1793, and section 
3, Regulation II of 1805. Imdab Ali v. Koothy 
Beg-itm 

[6 W. B., P. a, 24: 3 Moore’s I. A., 1 

42, — — deduction of time. — Mon- 

suit. — Commutation of limitation. — According to the 
former procedure, when a suit before a competent 
tribunal ended in a non-suit, the period of limitation 
was computed from the accruing of the original cause 
of action, the time wdiile the first suit was pending 
being deducted. Puebhoo Naeain SI^"GH Lela- 
3Srtr:ND Sinoh . . . . 2 W. R., 258 

43, — — Deduction of time . — Suit 

Ig minor after attaining majority. — Non-alloioance 
of of suit by guardian.— Jxi a suit by 

a minor after sittaining majority, no allow’-ance can be 
made, under Regulation III of 1793, for the period 
of pendency of a suit brought hy his guardian and 
eventually non-snited. LircHMiriT Pershad v. Jfg- 
GERITATH Doss . . . W. R., 1864, 2 

44. , — Deduction of time. — Suit 

in Collector's Court.— : Reference to civil suit . — A 
suit for proprietary right in certain rent-free land 
in respect of which the plaintiff had instituted a suit 
for rent before the Collector, which was dismissed, 
and the plaintiff referred to a civil suit, — Held that 
the plaintiff was not entitled to any deduction of the 
time during which the rent suit was proceeding, and 
that the date of accrual of plaintilFs right, and not 
that of the Collector's order of reference, was the 
cause of action in this case, and that the plaintiff's suit 
was barred by limitation, under section 14, Kegnla- 
tion III of 1793. Hossaie Kicai^ v. Dineobfn- 
BHOO PCEDAH , . . .1 w. B.s 35 

Okhetoonissa V. Koochil Siedab 

[2 W. R., 45 

45. Deduction of time. — Suit 

for ejscess ofjumma. — Suit first brought in summary 
demct.rtment.—ThQ time occii])ied in the summary 
department in recovering excess of jumma according 
to a decree should be deducted from the period of 
limitation for the regular suit which is afterwards 
brought for the same purpose, and to which the 
plaintiff was referred hy the Court, IIueomonee 
Goobtia V. Goexeb Coomae Chowbiiey 

[5 W. B., 51 

40. Dedticiion of time. — Dis- 

puted title,— Suffi.c lent cause.— SubstUntion of par- 
^^>.^._The plaintiffs, as heirs of It., the husband of 
one R., more than twelve years after her death sued to 
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recover lands alienated by her. As an answer to the 
plea of limitation, they alleged that, in a suit for 
other property brought against M. in her lifetime, 
they presented a petition after her death praying; 
to be allowed to appear as her representatives, and 
were opposed hy one L. claiming to be an adop»ted son 
of R. ,* that in March 1847, and within twelve years 
before suit, the Principal Suclder Aineen ordered the 
plaintiffs' names to be substituted for that of B. as 
defendants in that suit. Seld by tbe majority of the 
Court (dissentiente, Glotee, J.) that these proceedings 
did not bar the operation of tlie old Law of Limita- 
tion (section 14, Regulation III of 1793). Bamgo- 
PAL Roy V. Chfedee Coomae Mundite 

[2 W. R., 65 

47. Deduction of time . — A 

party wdio had been endeavouring by resort to compe- 
tent Courts to recover his rights was held to be 
entitled to avail himself of tbe exception in Regulation 
III of 1793, section 14, though part of the proceed- 
ings was erroneous in enforcing an order made by 
a single Judge of tbe Sudder Court, wdiicli was ineffec- 
tual by reason of its not being confirmed by a second 
Judge. Dooeq apeesaui) Roy Chowdhey v. Taba- 
PEESAFD Roy Chowdhey 

[4 W. B., P. C., 63 : 8 Moore’s I. A., 308 

48. Deduction of time. — Beng. 

Reg. II of 1805, s. 3. — Adverse possession. — Suit 
by heir for share of inheritance. — A. died in 
1813. At A^s death one of his heirs entitled to 
a share in the succession of his estate obtained 
possession, claiming the entirety nnder a deed of gift. 
Another heir also claimed the entirety, first under a 
will, and in the alternative as customary lieir. Suits 
were brought by the two claimants, in the course of 
which questions were raised as to who would he enti- 
tled in case both claimants should fail, but from tlie 
frame of the suits it was impracticahle to deal with 
these questions till the adverse claims to the entirety 
were disposed of. Ultimately, in 1842, those claims 
were disposed of hy the Judicial Committee of the 
Privy Council in one of the suits by a decision winch 
in substance negatived the claims of both parties to 
the entirety, and decreed that tlie heirs of A., accord- 
ing to the Sliiali law of inheritance, were entitled, 
and directed the mesne profits to he hroiight into 
Court and divided among such heirs. A suit was in 
consequence instituted in 1852 by one of the heirs of 
A. to carry into execution the decree of the Privy 
Council made in 1812. Held that, altlioiighthe claim 
which accrued so long ago as the death of A. would 
have been in ordinary circumstances barred by tbe 
Bengal Regulations III of 1793, section 14, and II of 
1805, section 3, yet tliat, as tbe pendency of the ap- 
peal rendered it impracticable to bring the suit until 
the question was disposed of by the decree of the 
Privy Council in 1842, the suit must be considered as 
supplemental to that decree, and as it was brought 
within twelve years from that date, it was not barred 

I by these Regulations. Meld, also, t hat although one of 
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tlie original claimants liad obtained possession under 
an order of the Court, and retained the same until the 
hnai decree in 1842, it was not such a quiet and 
tindisturbed possession, under the circumstances, as 
to operate by Regulation II of 1805, section 3, as a 
bar to the suit. Enayet Hossein v. Ahmed Rez.! 

[7 Moore’s I. A., 238 

(e) Bengal Regulation VII of 1799. 

49 ^ Ineffectual execution pro- 

ceedings in summary suit.— jBewy. Reg . VIII 
of 1819, s. 18, cl. I.^Caiise of action. — In a sum- 
mary suit under Regulation VII of 1799, the plaintiff 
obtained a decree against his gomastah for certain 
moneys due from the latter, but failed in execution to 
recover the amount. He accordingly brought a regular 
suit under clause 4, section 18, Regulation VIII of 
1819, in order to make the immoveable property of his. 
gomastali available in satisfaction of the debt. Seld, 
his cause of action in the regular suit was the same 
as his cause of action in the summary suit, and 
that the period of limitation must be reckoned from 
the time when that cause of action accrued, and not 
from the date of the summary decree, or from the 
time when the plaintiff discovered that he could not 
obtain satisfaction of such decree. Sbeenath Geosal 
D. .Bissonath Ghosb 

[B. L. R., Sup, VoL, Ap., 10 : 5 W. B., 100 

(/) Bombay Regulation I of 1800. 

5Q, S, 13. — Offer to compromise 

suit. — Admission. — Residence of defendant out of 
jurisdiction. — The offer of a specific sum of money 
by way of compromise, in no way involving an admis- 
sion of the justice of the plaintiffs’ demand further 
than what may he inferred from the offer of any com- 
promise (an inference which is never permitted), could 
not bring the plaintiffs within the exception, in section 
13, Regulation I of 1800, of the Bombay Code, under 
which a suit was barred by limitation if not brought 
within twelve years from accrual of the cause of 
action. The defendant’s residence beyond the limits 
of the E. I. Co.’s Court was not a good and sufficient 
cause, within the meaning of the same exception, to 
excuse the plaintiffs’ delay in suing beyond the twelve 
years. Bhabe Chund v. Pubtab Chund 

[5 W. B., P. C,, 31 : 1 Moore’s I. A., 154 

51. Suit for land. — Land aL 

tacked to hereditary office. — The Bombay Regulation 
I of 1800, section 13, limiting the right of action to 
twelve years, included suits on account of land as well 
as personal actions. Where, therefore, a suit was insti- 
tuted for the share of certain lands some of which were 
attached to the hereditary office of desai, and no satis- 
factory proof was given that any demand had been 
made in respect thereof within that period, the right 
of action was held to be absolutely barred. Nundeak 
Dyaeam u. Dula Bhaee Kuepaeam 

[1 Moore’s I. A., 414 
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( y ) Habeas Regulation II of 1802. 

52. s, 18, el. 4. — Irregular proceed- 

ings of Court . — A suit was not barred by limitation 
under clause 4, section 18, Regulation II, 1802, of 
the Madras Code, if the plaintiff preferred his claim 
within the prescribed period to a Court of competent 
jurisdiction, and was prevented from commencing his 
suit in proper time by no neglect on his part, but by 
the irregular proceedings of the Court to >vhich his 
claim was preferred. Naeagunty Luchmedatamah 
V . Vengama Naidoo 

[1 W. B., P, C., 309 : 9 Moore’s I. A., 6@ 

53 ^ Deduction of time hand 

was under attachment, — Good and sufficient cause . — 
Where a bond was seized under legal process of 
attachment after it had become due, but before the 
lapse of twelve years from its date, and remained under 
attachment for several years, — Held that there was 
‘‘ good and sufficient cause ” for the lapse of time 
within the meaning of Regulation II of 1802, section 
18, clause 4, and that a suit on the bond was there- 
fore not barred. Kadasbaoha Sahib u. Ranga- 
svAMi Nayak . ... 1 Mad.3 150 

( Jb ) Bengal Regulation II or 1805. 

54 , Siiit for rent. — Adverse posses- 

sion. — Suit for ejectment. — A suit instituted by a 
zemindar in 1857, for the recoveiy of rent, for six 
years and nine months preceding its cominencementa 
of land held rent-free since 1796, under a gi’ant al- 
leged to be null and void under section 10 of Re- 
gulation XIX of 1793, was held barred by sixty 
years’ peaceable and uninterrupted possession of the 
grantee and his representatives according to the pro- 
visions of Regulation II of 1805. Seld;, also, that a 
suit to eject would be similarly barred. Chundea 
Bullee Delia y. Luckhee Debia Chowdheain 

[1 Ind. Jiir .5 3N. S., 25, 141 : 5 W. B., P. C., 1 
10 Moore’s I. A., 214 

55 , Suit for possession. — Under Re- 

gulation II, 1805, sixty years is fixed as the absolute 
limit beyond which neither fraud nor any other 
special allegation will give a cause of action. In a 
suit by Government against ghatwals, the defendants 
were found to have been in possession “for a very 
long time,” and although they had failed to prove 
possession in excess of sixty years, the onus was held 
to lie on the Government to prove possession within 
sixty years. Beomanund Gossain v. Govebnment 

[5 W. B., 136 

50, g, 2, el. 2. — Suit for resump- 

tion and assessment by Government.— right of 
Government to institute proceedings by or before the 
Revenue Collector under Regulation II of 1819 for 
the resumption of lands for the purpose of assessment 
to the public revenue was barred by Regulation II of 
1805, section 2, clause 2, after the lapse of sixty years 
from the cause of action. So held by the Judicial 
Committee of the Privy Council on appeal from a 
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LIMIT ATIOIN — eon tinued, 

3. STATUTES OF LIMITATION—cow^j^mt^ec?. 

(/^) Ben&al Regulation II oe ISQ^—co^itinued. 

S. 2, cl. 2 — continued, 

decree made by tlie Special Commissioner, on a claim 
by Government where mabateran lands were held as 
lakiiiraj by tlie Kajah of Bnrdwan before the Com- 
pany's accession to the Dewany in 1765, and no claim 
bad been made by Government to resume tbe lands 
for assessment till tbe year 1836. Dheeraj Raja 
AIahatab Chund Bahadooe v. Goternment of 
Bengal , , .4 Moore’s I. A., 466 

57 , g, 3 , — Beg. XIX of 1798. 

— LoMiiraj, — Adverse possession, — Meld that under 
section 3, Regulation II of 1805, possession of land 
for a period upwards of sixty years since tbe passing 
of Regulation XIX of 1793, without payment of 
rent, barred the remedy of tbe zemindar to dispossess 
tbe bolder, or to resume tbe land as mal. Kasi- 
NATH Koowae V, Bankubehaei Chowbhet 

[3 B. L. R., A. C., 446 

S. C. Kasheenath Koonwae v. Bunko Beharee 
Chowdhey . . . 12 W. R., 440 

53 , Beng. Beg, II of 1803, s.lS. 

—-Violent and forcible possession . — This case, wliicb 
was originally instituted in tbe Zillab Court at tbe 
time when no regulation for tlie limitation of suits 
applicable to tbe suit existed but section 18, Regula- 
tion II, 1803, but wbicb, having been appealed from 
tbe Zillab Court, was pending at tbe time that Regu- 
lation II of 1805, wliicb corrected tbe Regulation 
of 1803, was passed, was held to be subject to tbe 
Regulation of 1805, as regards tbe forcible and 
violent possession taken by tbe defendants, who 
could not be allowed to plead tbeir wrong in support 
of tbe plea of limitation. Ball Dokul Singh v. 
Ball Rooler Puetab Singh 

[5 W. R., R. C., 95 

59 , Braiuhclenf or forcible 

acquisition . — Regulation II of 1805, section 3, which 
provides that the limitation of twelve years shall not 
be considered applicable to any private claims of 
riglit to immoveable property, if tbe party in posses- 
sion shall have acquired possession by violence, fraud, 
or other unjust, dishonest means, must be considered 
with some strictness (otherwise tbe door wonld be 
opened widely to a large class of claims wbicb ought 
properly to be barred), and tbe alleged fraudulent or 
forcible dispossession must be clearly established. 
Bajendee Kishoeb Singh v, Peelhab Sein 

[22 W. R„ 165 

30 , Maintenance, Liability to 

pay . — Tbe nullum tempus clause of section 3, Regu- 
lation II, 1805, does not apply to a case where the 
occupant was not a mortgag-or or depositary, other- 
wise than as be was subject to pay a portion of tlie 
proceeds of the property to another during bis life- 
time. Gordon v. Aboo Mahomed Khan 

[5 W. B., P. a, 68 


LIMITATION~-co«^m«ed. 

3. STATUTES OF LIMIT ATlOM-~ continued, 

(i) Bombay Regulation V of 1827. 

01 , g, 1 , — Miras land. — Tbe law 

of limitation contained in section 1, Regulation 
V of 1827, applies to miras land as well as to all 
other descriptions of immoveable property. Special 
Appeals Ko. 2520 of 1850, Morris, Sel, Dee., 51 ; and 
No. 3064, Morris, S. D, A. Bep., Vol, 11, overruled. 
Salu Kom Raghuji v. Ravaji bin Ramjee 

[1 Bom., 41 

02, SS. 3 4. — Claim for ac- 

count by representative of deceased partner against 
surviving partners. — A right to an account claimed 
by tbe representatives of a deceased partner in a tirm 
against bis surviving partners fell under section 4 of 
Regulation Y of 1827, and was not a debt within the 
meaning of section 3 of that Regulation. Bhaichand 
BIN IvHEMCHAND V. FULCHAND HaEICHAND 

[8 Bom., A. C., 150 

03, S, 7, cl. 2. — Claim, without binding 

decree having been made. — A case was within the ex- 
ception contained in clause 2, section 7, Regulation V of 
1827, of tbe Bombay Code (Biniitation of Suits), by 
reason of a claim having been preferred to the autho- 
rity that was then tbe supreme power in tbe State, 
although a satisfactory and binding decree was not 
obtained. Jewajee v. Teimbukjee 

[6 W. B., F. C., 38 ; 3 Moore’s I. A., 138 

04 , g. 7 j cl. 2,— Age of majority . — 

Meld that Regulation V of 1827, section 7, clause 3, did 
not alter tbe Hindu law of minority, but only defined 
tbe period of limitation in cases of minority general- 
ly. Haei Mohadaji Joshi v. Vasudev Moeesh- 
var Joshi . 2 Bom,, 344: 2nd Bd., 325 

(j) Act XXY of 1857, s. 9. 

05 , Q.Q.~AetIXofl871,s. l.-Min- 

oriiy. Disability arising from, — Forfeiture of pro- 
perty if rebel. — .Repeal, Effect of. — B. S., tbe father 
of the plaintiff, wlio was in possession of an estate in 
Bobardugga, wbicb had been granted to bis ancestor 
by the Rajah of Cliota Nagpore, was, on the lOtb 
December 1857, after proceedings taken under Act 
XXY of 1857, declared to be a rebel, and it was or- 
dered that all bis property should be forfeited to 
Government. On tbe 16tli April 1858, B. S. 
having been arrested was tried and convicted on a 
charge of rebellion, and sentenced to death. Tbe 
sentence Avas carried out on the 21st Ax^ril 1858, and 
an order Avas made on tbe same day by tbe Deputy 
Commissioner for tbe confiscation of bis property. 
On tbe 1st April 1872, a suit Avas instituted by tbe 
plaintiff, then a minor, to recover possession of tbe 
estate of his father B. 8. Meld that the suit not hav- 
ing been instituted Avitbiii one year from tbe seizure 
of tbe property, Avas barred by section 9, Act XXY 
of 1857, notAvitbstanding its repeal by Act IX of 
1871, There being no exception in Act XXY of 
1857 in favour of infants, tbe plaintiff Avas not en- 
titled to deduct tbe time during which be was under 
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3. STATUTES OF LIMITATION— co«iin«ed 
(j) Act XXV of 1857, S, Q—cofitimied. 

S. 9 — oontimed, 

the disiiLility of minority. KafILNAUTH SahaI 
Deo V, Govebnment 

[13 B. L. E., 445 : 22 W. B., 17 


66. 


Orflisston to adjudicate 


forfeiture of ^property. — Seizure of property of 
suspected persou. — The property in suit was attached 
hy the Magistrate in 1858, and seized in 1862, with- 
out adjudication of forfeiture, as provided hy Act 
XX Y of 1857, and the owner did not surrender him- 
self to undergo trial, and did not establish his inno- 
cence, or prove that he did not escape or evade jus- 
tice, within one year from the date of seizure, as pro- 
vided l)y section 8 of that enactment. Meld that 
the suit was not barred by one year’s limitation 
provided in section 9 of the said Act, it being appli- 
cable to suits and proceedings in respect of property 
seized after conviction of the offender if be is tried, 
or after an adjudication of forfeiture if be is not in 
person present to take his trial, and not where there 
is a mere seizure hy a Magistrate of a suspected per- 
son’s property without further proceedings. MiiHO- 
MEB Yusuf Ali Khan d. Goteenment 

[1 Agra, 191 


67. 


{Ic) Act IX OF 1859. 

SS. 18 & 20, — Imolurdary 


alsence, — llefiisal ta surrender. — Although section 
IS, Act IX. 'of 1859, deals with the property of 
an offender on conviction, and provides that the 
offender’s failure to surrender himself within one 
year from the date of seizure would preclude the 
Courts from cpiestioning the validity of seizure, 
yet the general terms of that section cannot, in 
tlie absence of express provision to that effect, 
he construed to mean that any involuntary ab- 
sence would be treated as a default or refusal to 
siuTender. Meld, therefore, that plaintiff’s suit, if 
he succeed in estahlishing that his absence within 
the limited perio<i was involuntary, would be removed 
from the operation of that section. The plaintiff’s 
suit was not barred hy section 20, Act IX of 1859, 
which deals with the rights of persons who are not 
accused and suspected of the act of rebellion, and its 
operation according to ordinary rules of construction 
cannot be extended to cases not within the preced- 
ing portion of the section. Mahomed Yusuf Ali 
Khan Govebnment . . .1 Agra, 191 


68 . ■ 


’ S. 20. — Forfeiture of reheVs pro- 


perty. — Where the property of a rebel has been sold, 
any party claiming an interest in the thing sold is 
hound, under section 20, Act IX of 1859, to bring 
his suit within one year from the date of the order 
of confiscation. Peosunno Pandey v. Gunoa Ram 

[W.B.,1864,2 

' Nepal Sino-h p. Ram Saeun Sin oh 

[W.R.,1864, 5 

. Nunbun Sinq-h Koolsoom 

[W.B., 1864, 377 

Ameeeo0nnissa p. Shib Suhai . 1 Agra, 271 


LIMITATION —contrimd. 

3. STATUTES OP LIMITATION— 

{]c) Act IX of im^—oontinued. 

S. ^Q— continued. 

09, Attachment of releVs pro- 

perty . — The property of certain rebels "was conffs- 
cated, and a list made of such property, which list 
did not specify the land in suit. Held, nevertheless, 
that, if the land in suit was actually attached as the 
property of the rebels, the plaintiff’s suit could be 
barred by the special Limitation Law of Act IX of 
1859. Hafiz Ameee Ahmed n. Hafiz Nuzal Ai-i 

[1 Agra, 46 


70. 


JDisaUUty of minority. - 


Forfeiture of reheVs property. — Certain property, in 
the acdinal possession of a rebel, was confiscated by 
tlie Government in 1858. In a suit brought on 1st 
May 1865 to recover the property, it appeared that 
the plaintiffs were the sons and heirs of one M., 
who died in 1854, legally entitled to, though not in 
possession of, the property in question ; that, at the 
date of his death, and at the date of the confiscation, 
the plaintiffs were minors, and that they came of 
age in 1861 and Pebrnary 1864 respectively. ^ Meld 
that the suit not having been brought within one 
year from the date of the confiscation, was barred 
hy section 20, Act IX of 1859. There is no saving 
clause in Act IX of 1859 with respect to minors 
or parties under disability to sue, and such saving 
cannot be held to be implied upon any principle of 
equitable construction ; nor can the saving clauses 
contained in the general Limitation Act, XIV of 1859, 
be imported into a special enactment. Act IX of 
1859 is plainly retrospective in its operation, and ap- 
plies to claims to forfeited property which had been 
confiscated before its passing. Mahomed Bahadur 
Khan v. Collector of Bareilly 

[13 B.L. R., 292 : 21 W. R., 318 
L. R., 1 1. A., 167 


71. 


Forfeiture of property.' 


Cause of action. — In cases of confiscation, limitation 
runs, not from the date on which confiscation is 
sanctioned hy the Government, but rather from the 
date oil which the property is actually attached on 
the part of the Goverhinent. Deo Karun v. Mo- 
HAMED Ali Shah . . . 3 H. W*., 328' 


72.- 


- Foreclosure proceedings.- 


Proceedmgs to foreclose are not the “ suit ” contem- 
plated by section 20, Act IX of 1859. Nundun 
Singh Koolsoom . . W. R,, 1864, 377 


73. 


Suit to redeem after con- 


fiscation of mortgaged s interest. — Where the 
rights and interests of mortgagees only are confis- 
cated and granted, the suit to redeem by a mort- 
gagor is not barred by section 20, Act IX of 1859. 
Ramdhun X), Bhowaneb Singh . 3 Agra, 139 

74. 


tyy mortgagee for pos^ 

session after foreclosure, — A suit by a mortgagee 
for possession, on the ground of foreclosure, of rebel’s 
property sold under Act IX . of 1859, is barred by 
limitation if not brought within one year from the 
date of seizure or sale. Nothing in section 20 of the 
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LIMIT ATIOH" — continued, 

3, STATUTES OP LIMITATION- 

(k) Act IX OF 1859 — continued, 

S. 20 — continued. 

Act allows a concurrent period o£ twelve years to sue 
in the ordinary Civil Courts for confirmation of civil 
rights. Gobinb Panbex Heemut Bahadoor 

[6 W. E., 42 

75. 

Suit hy mortgagee of con- 
fiscated property to enforce his lien against gran- 
tees. — The plaintiff w'as the mortgagee of property 
confiscated in the Mutiny. He asserted his lien in 
May 1859 and when the property 'was afterwards 
granted to the defendants, it was granted subject to 
any claims that might be made in respect of it, and 
they in June 1859 executed an agreement, which 
had reference to the plaintiff’s claim, binding them- 
selves to take the risk of any liens subsisting on the 
property. In July 1861 they were informed by the 
Collector that they were answerable for the plain- 
tiff’s lien. The plaintiff sued the defendants to en- 
force his lien against the property. Held that the 
suit was not barred by limitation under Act IX of 
1859. Sirdar Khaw v, Buldeo Smo-H 

[OB'. W., 99 

{1) Act XIV oe 1859. 

See Cases under Limitation Act, 1877. 

70. Application of Act.— The 

provisions of the Limitation Act, XIV of 1859, did 
not apply to suits for arrears of rent under Act 
X of 1859, nor were the provisions of Act X of 1859 
in any way affected by the provisions of Act XIV 
of 1859. PouDSON V. Madhusudan Pal Chow- 
DHBx , , . B. L. E.., Sup. VoL, 101 

[2 W. R., Act X, 21 

See Unnoda Persaud Mookerjee v. Kristo 
COOMAE MoITRO 

[15 B. L. E., B. C., 60, note : 19 W. B., 5 

AsMEDH KoONWUR V, JOYKURM LaLL 

[1 W. E., 349 

Stephen v. Gasper . . ,1 W. E., 265 

Dabee V. Nukeemunissa 

[W. R., 1884, Act X, 116 

SURNOMOYEE V, SiNG-HROOP BeBEE 

rw, R., 1864, Act X, 134 

Bam Sunkur Sanapatty v. Gopal Iiishen Deo 

[1 W. E., 68 

Mayer ©. Sowlatoonissa 

[2 W. R., Act X, 96 

Mahomed Kalee Shikdar r. Ali Hossein 
Chowdhby . . 3 W. R., Act X, 5 

In the matter op Hossein Ali 

[13 W. R., 205 

77. Operation of Act.— -The Act 

for limitation of suits (Act XIV of 1859) came into 
opei'ation on the 1st January 1862. Kambinayani 
Jayaji Subba Rajalu Nayani Varu v, Uddi- 
GHiRi Venkataeaya Chetty , 2 Mad,, 2S8 


LIMITATIOIST — continued, 

3. STATUTES OF LIMITATION— 

(1) Act XIV or 1859 — continued. 

Operation of Act — continued. 

78. Act XI of 186 1, 

— The periods of limitation specified in sections 19 to 
23 of Act XIV of 1859 ran (under section 2, Act XI 
of 1861) from the 1st of January 1862. Hukum 
Chand Tekaram V. Bhugyantea . 1 Bom,, 94 

Contra, Ex parte I^alidas Damodhar. Ex. 
parte Bapuji Pitambhar 

[3 Bom., A. C., 175 

Bai Udeeutae V, Mulji Naran 

[3 Bom,, A. C., 177 

79 . jici XI of 1861, 

— Cases since Ian. 1862. — Notwithstanding Act XI 
of 1861, suits instituted after January 1st, 1862, 
were held to be governed by the provisions of Act XIV 
of 1859. Mohidin Sahib v. Kiiadee Sahib 

2 Mad,, 42 

80. Act XI of 1861. 

— Decree not in force at time of passing of Act XIV 
of iS59.— Act XI of 1861 did not apply to decrees 
which were not in force at the time of the passing 
of Act XIV of 1859. Shamee Mahomed Sircar 
Beinda Mundle , . . 11 W, R., 100 

81. . ^ Former cliarae- 

ier of lands entirely altered. — Act XIV of 1859 was 
not applicable to a case where the former condition 
of the lands sued for became entirely altered and the 
former landmarks destroyed by diluvion. Shurtjt 
S ooNDERY Debee v. Government . 7 W. R., 42 

82. - — ^ ^ Act IX of 1871. 

— Applications in suits. — Act XIV of 1859, and not 
Act IX of 1871, applied to application in suits insti- 
tuted before 1st April 1873. Bhikambhat v. 
Fernandez . . I. L. R., 5 Bom,, 673 

Mongol Pershad Dichit v. Geija Kant 
Lahuei . . , I. L. R., 8 Calc., 51 

[L. B., 8 I. A., 123 

Behaey Lall n. Gobeedhun Lall 

[I. L. R., 9 Calc., 446' 

GuRUPADAPA BaSAPA V. ViEBHADRAPA ISSAN- 

gapa . • . I. L. R., 7 Bom., 459 

Luchmee Pershad Nabain Singh n. Tieuck- 
dharee Singh . . . 24 W. R., 295 

JoYRAM Loot v. Pani Ram Dhoba 

[8 C. L.'R., 54 

83. SS. 20 & 21. — Execution of 

decree. Application for. — It was not necessary, under 
sections 20 and 21, that process of attacliment should 
have been taken out within three years i but in order 
to determine whether execution was barred or not, it 
was necessary to see whether, at the time of applica- 
tion to execute next after the passing of the Act, any 
portion of the time theretofore limited by law for issu- 
ing process of execution still remained, unless these 
three years from the passing of the Act had already 
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XiIMITATION —continued, 

B. STATUTES OF LIMITATION— 

( 1 ) Act XIV of ISbQ— continued, 

SS. 20 & 21 — continued. 

expired. Nowaeaja Chowdhry v. Ram Kakate 

Biss . , . . . . 7 W. B.., 330 

34. — Decree fay Me hy in- 

stalments.—'W\\eT& a decree passed before 1859 
authorised the judgment-debtor to pay by instal- 
ments extending over a period of thirteen years, and 
no proceedings in execution were taken within the 
time prescribed by sections 20 and 21, the execution 
of the decree was held barred by limitation even as 
to those instalments which were within time. Tl- 
liUCK Chundek Gooho V, Gofrmonee Debee 

[6 W. B., Mis., 92 

35 . ^Execution of decree. — In 

the case of a decree which was passed in 1831, and 
part payment made on the 2nd of Fehruary 1859, 
so that it was in force at the time of the passing 
of Act XIV of 1859 (4th of May 1859), the 
Sndder Ameen rejected an application for exe- 
cution made on the 19th Apiil 1865 ; bnt the Dis- 
trict Judge reversed his order, being of opinion that 
decrees referred to in section 21 of the Act might be 
saved from tlie operation of section 20, even though 
no process of execution had issued within the time 
provided for by section 21. Meld that the right 
construction of the Act was to keep these sections 
distinct by applying section 20 to decrees or orders 
made after the passing of the Act, and section 21 to 
decrees or orders in force at the time of its passing ; 
so that it was not necessary to resort to section 20 in 
construing section 21 if the word “ may ’’ in the lat- 
ter section were read as equivalent to *‘innsf or 

shall, on the principle that affirmative words some- 
times imply the negative of what was not affirmed, 
as strongly as if expressed. Semhle, — Where the 
issuing of the execution within the time limited by 
section 21 was prevented by the delay of the Court 
which was to execute the decree, such Court would 
have power to prevent an unjust prejudice to the 
suitor by the delay unavoidably arising from its own 
act, by ordering the execution to issue as of the date 
when it would have been issued if there had been no 
such delay. Rai Ude Ketae v. Mulji Naeak 

[3 Bom., A. C., 177 

Exeaete Kalidas Damodhae. Ex paete Bapuji 
Pitambhae . . 3 Bom., A. C., 175 

Makuxda valad Balaohaeya u. Sitaeam 

[6 Bom., A. C., 102 

30. Execution of decree^ Ap- 

plication for. — A decree was obtained in the Court of 
the Deputy Commissioner of Delhi on the 5th Octo- 
ber 1866, prior to the date when Act XIV of 1859 
was extended to the Punjab, — viz., the 1st of January 
1867. On the 22nd of October 1869, an application, 
admittedly bond fide, was made for execution, hut 
the application was refused on the ground that it was 
barred by lapse of time, and no appeal was brought 
against that order. A subsequent application for exe- 
cution was made on the 4th of May 1871, which was 


LIMITATION* — continued. 

3. STATUTES OF LIMITATION— 

(Q Act XIV op continued. 

SS. 20 & 21 — continued. 
also refused on a similar ground. On appeal the 
Commissioner and Chief Court confirmed this order. 
Meld, reversing the decision of the Court below, that 
execution of the decree was not haiTed by section 21, 
Act XIV of 1859. In construing section 21, Act 
XIV of 1859, the words ^‘' nothing in the preceding 
section shall apply to a judgment in force at the -time 
of the passing of the Act,^^ mean that nothing in the 
preceding section should prejudicially affect the right 
of a creditor under a judgment in force at the time 
of the passing of the Act : and the words but pro- 
cess of execution may be issued, &c., mean that not- 
withstanding anything in the preceding section, exe- 
cution might issue either within the time limited by 
the law in force when the Act was passed, or within 
three years next after the passing of the Act, which- 
ever should first expire. Delhi and London Bank 
V. Orchaed . . . I. L. K., 3 Calc., 47 

[L. B., 4 I. A., 127 

87. s. 21. — From what period it 

-Limitation under section 21, Act XIV of 
1859, counted from May 5th, 1859 (the date of the 
passing of the Act) , and not from the date of its com- 
ing into operation. Collector of Beebbhoom v. 
Raj Coomaeee Dassia . 2 W. B., Mis., 17 

Mahomed Buseeeooddeen v. Mahomed Khan 
Kxjzulbash . . . 4 W. B,, Mis., 13 

33 . Application for execution 

of decree. — According to section 21, process of exe- 
cution could not be issued in respect of a decree in 
force at the passing of that Act, except where an 
effectual application had been made, either within 
the time previously limited by law, or within three 
years next after the passing of the Act, whichever 
should first expire. Abortive, because unauthorised 
proceedings, cannot give the decree- holder any fresh 
start for computing limitations. Baeoda Debia v. 
Seeeeam Chowdhey . . 5 W. B., Mis., 21 

89. -- — Application of section — 

Section 21 applied to the first application after 
the passing of that Act to execute a decree in force 
at the time of the passing of the Act ^ hut on the 
next and subsequent applications, the rule contained 
in section 20 was to be followed. Gregory v. Jijg- 
GAT Chunder Bannbrjee . 5 W. B., Mis., 17 

Doorga Churn Roy v. Dino Moyee Debia 

[6 W. B., Mis., 14 

90 . 

Issue of process of exe- 
cution.— The attachment of property in execution of 
a decree, although attachment was afterwards set 
aside, was a sufficient issuing of process of execution 
within the meaning of section 21, Act XIV of 1859, 
Kaleb Pershad Singh v. Jankee Deo Narain 

[7 W. E., 9 

91. Application for execution 

of decree.— the holder of a decree which was 
in force when Act XIV of 1859 came into operation 
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liIMITATIOH— 

3. STATUTES OF LIMITATIOII— 

(1) Act XIV of 1859 — continued, 

S. 21 — continued. 

applied for execution on the 5tli of December 1864, 
but allowed .the application to drop, and again ap« 
plied for execution on the 28tli of Marcli 1866, it 
was held that he w^as barred by the law of limita- 
tion. Makunda valad Balachabta u. Sitaram 
[6 Bom., A. C., 102 

(w) Limitation Act, 1871. 

92. ; S. 1. — Operation of Act . — Clause 

(a), section 1, of Act IX of 1871, has reference only 
to suits actually instituted before that date. J oteam 
Loot v. Pani Bam Dhoba . , 8 C. Ij. B., 54 

Mongob Pebshad Dichit Gbtja Kant La- 
HiFEi . . . . I. L. B., 8 Calc,, 51 

[L. L.,.8 I. A., 123 

Behaey Lalb V. Gobeedhttn Lalb 

[I. Ii. B.., 9 Calc., 446 

Ghbupabapa Basapa tj. ViebhadeapaIrsangapa 

[I. L, 1 Bom., 459 

93 ^ Operaiion of Act. — The 

law of limitation applicable to suits brought after 1st 
April 1873 upon causes of action which had accrued 
previously to that day, and whicli had not been 
barred under previous enactments, as well as to suits 
upon causes of action which accrue afterwards, was 
Act IX of 1871. Ramciianbra v. Soma 

[I. Ij. E„, 1 Bom., 305, note 

And see Kocoob Chunder Bose'T. Kably Coomab 
Ghose . . . I. L. R., 1 Calc., 328 

94^ Operation of Act. — Appeals 

and applications. — General Glauses Aoty 1S68. — The 
Limitation Act, 1871, came into operation from 1st 
July 1871 with respect to appeals aucl applications, 
and was not controlled by the General Clauses Consoli- 
dation Act, 1868, section 6. Govind Lakshman 
1 ). Kabayan Mobeshvab . . II Bom., Ill 

Babkeishna V. Ganesh . 11 Bom., 116, note 

Rughoo Bath Boss u. Shieomonee Pat Moha- 
DEBBA 24 W. B., 20 

95 ^ Operation of Act. — Suit 

barred when Act came into force. — Qiiarey — Whether 
suits barred under Act XIV of 1859 before Act IX 
of 1871 came into force could, by reason of the alter- 
ation of the periods of limitation in the latter enact- 
ment, be sustained. Abdul Karim v. Manji Hans- 
BAJ . . , . I. Ij. B., 1 Bom., 295 

90^ Operation of Act. — Mevi- 

val of claim. — Mepeal of Act. — A claim barred by 
limitation when Act IX of 1871 came into force, was 
not revived by the passing of that Act. Vjnayak 
.Govind V. Babaji . . I. L. B., 4 Bom., 230 

97, Operation of Act. — Suit 

for mamtemnce. — A claim once barred cannot he re- 
vived by a change in the law of limitation. This 
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principle applies as well to a claim for arrears of 
maintenance, or any other claims, as to one for posses- 
sion of land. Krishna Mohun Bose n. Okhibmoni 
Dosses . . . . I. L. B., 3 Calc., 331 

93, Operation of Act. — Suit 

on bond barred by Act XIV of 1859 . — The Limita- 
tion Act, 1871, did not give a new period of limita- 
tion to a suit on a bond which was barred by tlie 
Limitation Act of 1859 before the Act of 1871 came 
into force. Venk attache bla Mudali Sasha- 
ghesry Raf . ... 7 Mad., 283 

Molakatalba Naganna Pedda Narappa 

[7 Mad., 288 

99. Suit on bond payable on 

demand. — Cause of action. — In a suit brought in Au- 
gust 1873 on a bond, payable on demand, dated July 
1868, on which payment had been demanded on three 
occasions— May 1871, September 1872, and May 1873, 
Keld that, by the law in force at the time of execu- 
tion of the document, the action was horn in July 
1868, and by the new as well as by the old law be- 
came barred in July 1871. The rule of the old as of 
the new la-w was that the time, having once begun to 
run, could not be stopped. The demand in 1871 
could have no effect, for it was neither by the old 
nor the new law a mode of giving a new point of 
departure. Vencataeamanieb u. Manchb Reddy 

[7 Mad., -298 

100. s. 2. — "Bom. Reg. V of 1827^ 

s. ly cl. 1 . — Frescriptive right.— Repeal of statute, 
JSffect of. — In 1873 the plaintiff sued for his share in 
certain ancestral property in the possession of the 
defendant, and alleged that the latter had been united 
wdth him in estate. He, however, admitted that he 
had lived separate from the defendant for forty 
years previously to the institution of the suit, and 
that he had not, during that period, received any por- 
tion of the profits of the ancestral property. The 
defendant pleaded limitation. Both the lower Courts 
held that the case was governed by Act IX of 1871, 
schedule II, article 127, and decreed in favour of the 
plaintiff on the ground that no demand by the plain- 
tiff of his sliare and refusal to comply therewith had 
been proved. Seld by the High Court, in special 
appeal, that the defendant had acquired, tinder Regu- 
lation V of 1827, section 1, clause 1, a prescriptive 
title in the immoveable estate sued for by his unin- 
terrupted possession as proprietor for more than 
thirty years before Act IX of 1871 came into force, 
and that, therefore, the plaintiff's claim was barred, 
the effect of that Regulation being not only to bar 
tlie plaintiff’s remedy, but to tahe away his right. 
The repeal of a statute or other legislative enactment 
cannot, ivithont express words, or clear implication 
to that effect in the repealing Act, take away a right 
acquired under the repealed statute or otlier enact- 
ment while it -was in force, and accordingly, although 
Act IX of 1871, section 2, schedule I, expressly re- 
pealed Regulation V of 1827, it did not affect any 
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prescriptive right or title which 
Lii 1 of that Regulation, been acquired before Act 
K of 1871 was passed, f 87 
Khasdeeat Baikbishna . I. L. B., 1 Bom., 

1 01 - soh. \ 1 .— Saits lefore Act came 

iota force.— kei IX of 1871 did not apply to suits 
lusffl before the 1st April 1873. Luohmbe 

PEBSHAD NAEAIH SlUaH n. 

J 02 art. \Q&.—Megutration 

Act mi.— Registration of memorandum of decree 
under Act XX of iS66.-The « ludian I^^/tration 
Act’’ iiiciitioned in the new Lnmtatiou Act ifX ot 
1871), schedule II, article 168, is the Registration 
Act of 1871, and that article cannot apply to a de- 
cree of which only a memorandum was registered 
n.ider Act XX of 1866. Rughoo NnuOTN bisGK 
II.COCKBANE .... 24=W.R.,372 

limitation act, 1877 . 

Oporatiors. of Act. — Matters 

larred hy Act IX of JS77.-Unless it can he shown 
tliJit sricli was the express i ntention of tlie Legislature, 
none of the provisions of tlie present Limitation Act 
(XV ^jf iS77) can ho made applicable to any matter 
wbicli, at the time when such Limitation Act came 
into force, liad already become barred hy the opera- 
tion of tlie prior Limitation Act. Shumbhonath 

SHAIIA -r. LAHIRI -rtrr 

[I. L. B., 5 Gale., 894: 6 0. L. B,, 437 


2 — LiniitaUon Actf 

1R71, A'. l.-^Sui'ts‘ before 1st April 1878, Q,U( 2 re, 
IVhcther, inasmuch as Act IX of 1871 is repealed by 
Act XV of 1877 iiud the later Act contains no provi- 
sion similar to that contained in section 1 of Act IX 
of 1871, Act XIV of 1859 can he said to have been 
repealed in respect of suits instituted before the 1st 
of -l]n'U 1873. .Had HA Peosad Singh v. Sundtte 
LAiiL . , I, L. B., 9 Calc., 644 

Q Limitation Act, 

187 U 7- — Application for execution of decree . — 

General Clauses Consolidation Act, 1828, s. 6.— 
Held, followimr Mmignl Fersliad LicUt v. Grija 
Kani Lahirl, 7. L. E., 8 Calc., 51, that although 
there is no corresponding provision in Act XV 
of 1S77 to that contained in section 1 of Act IX 
of 1871, all applications for exeention of a decree 
are ap])lications in the suit which resulted in that 
decree. Held, further, that under section 6 of Act 
1 of 1868 the repeal of Act IX of 1871 hy Act XV I 
of 1877 doc's not aiSect any proceedings commenced 
btdore tli(‘ re])caliug Act came into force. Ee Eaiansi 
Kallanji, I. L. E.l 2 Bom., 148, followed. Behary 

LALL 0 , (.lOBEIlDUITN LALD 

[I. L. E., 9 Gale., 446 : 12 C. L. K., 431 

4,^ — — Application for 

(xeeiitioii, h<j loliat Imilation goxerned.^ Act XIV 


limitation act, 1877 ,-Operati 03 i of 

Act— ‘Continued. 

of 1859, s. SO.-Act XV of 1877 operates from the 

date on which it came into force as regards all appli- 
cations made under it. BeJiarg Lall v. QoberdJmn 
Lall, 1. L. R., 9 Calc., 446, dissented from. Becha- 
eam Dutta 17 . Abdul Wahbd _ _ ^ ™ kc 

[L L. E.j, 11 Gale., 55, 

g Limitation appli- 

cable to execution of decree passed zoJien Act 
of 1859 was in force.— Execution vf decree.— Hu'- 

ahilitu of decree-holder.— Minority.— LimUiion 

Act (XIV of 1859, ss. 11, 14, and 20, 

1877, s. 7 ). — In execution of a decree, dated the JJtia 
April 1862, certain proceedings were taken which 
terminated on the 5th September 1866, when the 
execution case was struck off the hie. Between that 
date and the 25th September 1882, no further pro» 
ceedings were taken. On the latter date an applica- 
tion was made for execution. The decree-holder was 
a minor when the decree was passed and did not a^ 
tain his majority till the 25th September 1879.^ Held 
that the words to “bring an action"' as used in sec- 
tion 11, Act XIV of 1859, must he taken to be syiio- 
nvmons with the words to “ bring a suit/" and that 
the word “ suit"" must he construed in the same way 
. as the word “ suit"" used in section 14, and following 
! the decision of the majority of the Pull Bench m 
miro Chunder Botj Clioiodhryv. Shoorodimiee Lebia, 
b B. L. R., Sup. Vol. 985 ; 9 W. E., 402, must . he taken 
r to include execution proceedings s Mothoora Bass y. 

. ShmbTioo Butt, 20 W.E., 58, dissented from. Held 
therefore that, as Act XIV of ISoO iva.s apphcable to 
I the case previous to the date on which Act XV of 1877 
came into operation, and as under section 11 the decree- 
7 holder was entitled to have the time during which he 
was a minor deducted from the period during which 
t, limitation was running against him, his right to execu- 

— tion was not barred when Act XV of 1877 came iiito 
y force ; and that being so, and the present applicatuin 
i- being made within three years of the date on wdiich 
X he attained his majority, execution of the decree was3 
ill not barred. Qiirupadapa Basapa v. Virbhadrapa 
st Irsangapa, 1. L. E., 7 Bom., 459, discussed; Behaoj 
'E Lall V. Goherdhim Lall, I. L, E., 9 Calc., 446 : 12 
4 C. L. R., 431, dissented from; Nursing Boyal v. 

Hurryliur Saha, I. L. E., 5 Calc., 897 : 6 C. L. E., 
d, 489; Shamhhu Nath Shaha Choivdhry v. Guru 

~ Churn Lahiri, I. L. E,, 5 Calc., 894 : 6 0. L. E., 437, 

— approved. Jua Mohun Mahto v. Luchaieshur 

fa SiNQ-ii » • , I, L. B'.j 10 Calc.j 748 

?h 

Y 0, - Beht, Suit for . — 

:X The law of limitation governing a suit for a debt m 

ee that law which is in force at the date of its institii- 

at tion. Mohbsh Lal u. Busunt Kuaiaeeb 
.ct [I. li. B., 6 Gale., 340 : 7 O. L. B., 121 

BaNSIDHAE i'. Haesahai 

eti [I. L. B., 3 All, 340 

isi 

R,V ' — - s. 2. 


See ART. 64 


I. li. 2 AIL, 872 


3^^ Suit on promissory note 

payable on demand. — Limitation Act, 1871, sah. 11, 
art. 72.— Under Act IX of 1871, the limitation on a 
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LIMIT ATIOIJi' AOTj 1877 j’B. 2 — oontimedf, 

promissory note payable on demand was three years 
from the date of making the demand. Under Act 
XV of 1877 tlie limitation is three years from the 
date of making the note, Held that the period of 
limitation so prescribed by Act XV of 1877 is shorter 
than that prescribed by Act IX of 1871 within the 
meaning of section 2 of Act XV of 1877. Omieto 
Lael Dby V . HoweeI) . . 2 C. L. E., 426 

2, Suit on promissory note 

payable on demand. — Section 2 of Act XV of 1877 
allows a plaintiff two years from the 1st October 
18775 to bring his suit in cases where the period of 
limitation prescribed by that Act is shorter than the 
period prescribed by Act IX of 1871, but that allow- 
ance is mot to be made where the period prescribed 
by the latter Act would expire before the completion 
of two years from the 1st October 1877. Omrito 
'Lull Dey v. Howell^ 2 0, X. 72., 426^ cited and distin- 
guished. Abministeatoe General of Beng-al v. 
Kedae hlATH Moitby . .4 0. L. B.j 102 

3, — — — Suit on promissory note on 

demand executed prior to October 1877. — Shortening 
period of limitation. — As the Limitation Act XV of 
1877, shortens the period of limitation in the case of 
promissoi*y notes payable on demand, the period of 
iimitatidn in respect of such notes executed prior to 
1st October 1877 is governed by the provisions of sec- 
tion 2 of the Act. Bandi Subbavya v. Madala 
Palli Susanna . , , I. L. B., 3 Mad., 86 

4, : and art. 73 . — Shorter pe- 

riod of limitation, — The period of limitation pre- 
scribed by article 73 of the second schedule to Act XV 
of 1877 is a “ shorter period of limitations^ within the 
meaning of the last clause of section 2 of that Act 
than the period prescribed by article 72 of the second 
schedule to Act IX of 1871. The language of Acts 
IX of 1871 and XV of 1877 leads to the conclusion 
that by each of these enactments the starting point 
and period given in its schedule were to take the 
place of those given by the Act which preceded it in 
the case of all suits instituted after the date of the 
Act coming into force, and that the expiration of the 
period, calculated with reference to the Act in force 
at the date at which the note was executed, does not 
pecessarily affect the remedy. Appasami v. Aghi- 
LANDA . . . . I. L. B., 2 Mad., 113 

5« — " JBond of 1869 payable on 

demand. — Curtailment of period of limitation , — 
Where a suit was brought upon a registered bond 
dated 1869, payable on demand, and demand was 
made in September 1876, — JBCeld that the period of 
liiiutation was in effect curtailed by Act XV of 1877, 
and that the plaintiff was entitled to two years from 
1st October 1877 under the provisions of section 2, 
although under Act XIV of 1859 (in force when the 
bond was executed) the limitation period was six 
years from the date of the bond. Sabapati Chetti 
'o. CHBBtiMBAEA Chetti . L L. B., 2 Mad., 397 

^Registered bond payable on 

demand, — Act XIV of 1869 {LimMaHon Act). — Act 
IX of . 1871 {Limitation Act), — The cause of action 

III 


LIMIT ATIOH ACT, 1877, s. 2 — continued. 

in a suit on a registered bond bearing date tbe 2nd 
March 1870 was alleged to have arisen on the 5th 
January 1879, the date of demand. Under Act XIV 
of 1859 the limitation for such a suit was six years 
computed from the date of the bond. Before that 
period expired Act IX of 1871 came into force, which 
provided a limitation for such a suit of three years 
computed from the date of demand. Held that, as 
the cause of action and the institution of such suit 
occurred after the repeal of Act IX of 1871, the pro- 
visions of that Act were not applicable, and, accord- 
ingly, whether Act XIV of 1859 or Act XV of 1877 
governed- such suit, it was barred, as in either case 
limitation began to run from the date of such bond. 
Bansi Dhab V. Hae Sahai . I. L. B., 3 All., 340 

7^ Rond payable on dem,and , — 

Act IX of 1871 {Limitation Act). —Act XV of 1877, 
by making the j)eriod of limitation for a suit on a bond 
payable on demand computable from the date of its 
exeentioii, lias sbortciied the period of limitiition pre- 
scribed for such a suit by Act IX of 1871, under which 
tile period was compiitahle from the date of detiiaiul. 
Held, therefore, that, under the provisions of section 
2 of Act XV of 1877, a suit on such a bond executed 
on the 14th December 1869, ha-ving been hrouglit 
within two years from the date that Act came into 
force, was within time. Rup Ivishore v. Mohni 

[I. L. B., 3 AIL, 415 

3 ^ Bond . — Change in Limita- 

tion Acts. — The defendant executed, on the 20th 
April 1875, a bond to the plaintiff, who, witliout 
making a demand for his money, iiled a suit upon it 
on the 21st of June 1878. Reid that, under section 
2 of the Liinitation Act, XV of 1877, the suit was not 
barred, although more than three years had elapsed 
since the date of the bond. Ichhashankae m. Killa 
[ I. L. B., 4 Bom., 87 

9 , and art. 64. — Suit on ac- 

count stated. — Act IX of 1871 {Limiiation Act), 
sell. II, art. 62. — The accounts in a suit on an account 
stated were stated when Act IX of 1871 was in force, 
and were not signed by the defendant or an author- 
ised agent on his behalf. Had that Act been in force 
when the suit was instituted, the suit would have been 
within time under article 62 of schedule II of that 
Act, The suit was brought, however, after the passing 
of Act XV of 1877, and by reason of the accounts not 
being signed did not come within the scope of article 
64 of schedule II of that Act. Reid that the words 
in section 2 of Act XV of 1877, ‘‘ nothing herein con- 
tained shall he deemed to affect any title acquired 
under the Act IX of 1871,” did not save the plaintiff^s 
right to sue on the account stated, a right to sue not 
being meant by or included in the term title ■ ac- 
quired,” that term denoting a title to property and 
being used in contradistinction to a right to sue ; that 
the last clause of that section was not applicable, 
because Act XV of 1877 did not prescribe a shorter 
period of limitation than that prescribed by Act IX of 
1871, hut attached a new condition to the suit, riz ., — 
that the accounts must be signed by the defendant or 
his agent duly authorised in that behalf; and that 

5h2. 
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tlie suit was in consequence barred by limitation. 
JULEIEAB HUSAIK 2?. MtJOTA LaL 

[I. Ii. E,, 3 AIL, 148 

3 ^ 0 ^ — Sidt ly person excluded 

from joint family froyerty. — Limitation Acts, 1S71> 
art, 127; and 1877, art, 157.— Under Act IX of 
1871, scliecluie II, danse 127, the limitation for a suit 
by a person excluded from joint family property, to 
enforce a right to sliare therein, was twelve years 
from the time when the plaintiff claimed and was re- 
fused his share. Under Act XV of 1877, schedule II, 
clause 127, the limitation for such a suit is twelve 
years from the time the exclusion becomes known to 
the plaintiff. Seld that the period of limitation 
prescribed by the latter Act is shorter than the period 
prescribed by the former Act, within the meaning of 
section 2, Act XV of 1877. Nabain Khootia v, 
Lokenath Khootia 

[I. L. B., 7 Calc., 461 : 9 C. I*. E., 243 

ll^ and art. Mortgage. 

—Eedemption. — Suit against purchaser from mort- 
gagee. — Purchase in good faith, — Limitation Act, LK 
of 1871, sell. II, arts, 134 and I4S.— Under the Li- 
mitation Act, IX of 1871, the period of limitation 
for suits to recover possession of property purchased 
from a mortgagee depended upon the good faith of 
tlie purchaser. A suit against a purchaser m good 
faith was barred after twelve years from the date of 
the purchase, under article 134 of schedule II. In 
other cases a suit might be brought against the pur- 
chaser within sixty years from the date of the mort- 
gage, under article 148 of schedule II. Article 134 
of the later Limitation Act, XV of 1877, by the 
omission of the words “ in good faith makes twelve 
years from the date of the purchase the period of 
limitation for all such suits, without reference to the 
question of good faith on the part of the purchaser. 
The result is that, in cases of a purchase not in good 
faith from a mortgagee, the period of limitation 
allowed by Act XV of 1877 for a suit to recover the 
property is shorter than the period allowed by Act 
IX of 1871 ; and, consequently, under the provisions 
of article 2 of the Limitation Act, XV of 1877, the 
plaintiff in such a suit has two years from the 1 st 
October 1877. Baiva Khak Daijd Khah n. Bhikxj 
Sazba , . . I. Ii. K., 9 Bom,, 475 

12. Suit filed after repeal of 

Act IX of 1871. — A claim to attached property hav- 
ing been disallowed under section 246 of Act VIII 
of 1859, a suit was filed on the 17th February 1879. 
ffeld that by section 2 of the Limitation Act, XV 
of 1877, the suit was governed by the former Limi- 
tation Act, IX of 1871, by which the plaintiff: was en- 
titled to bring his suit within twelve years from the 
claim being disallowed. Amib Hosseih v. Imam- 
BANLI BEauM . , . 11 C. Ii. B., 443 

13 , and art. 11,--- Claim to 

mortgaged property, — Execution of decree. — In 
execution of a decree upon a mortgage, a claim 
to the mortgaged property was put in under sec- 
tion 246 of Act VIII of 1859 by certain persons, 


LIMITATION ACT, 1877, s. 2 and art. 11 

— continued, 

on the ground that they had purchased the right, 
title, and interest of the judgment-debtor in execu- 
tion of a previous decree. The claim was allowed on 
the 26th July 1877. On the 29th March 1879, the 
mortgagee instituted a suit to establish his right to 
the property. The period of limitation for such a 
suit under Act XV of 1877 is one year from the date 
of the order, hut under Act IX of 1871 a longer 
period was prescribed. Act XV of 1877 did not 
come into force until the 1 st of October 1877. 
Held that the provisions of the last paragraph of 
section 2 of Act XV of 1877 applied, and that the 
suit w^as not barred. Raj Chundeb Chatteejbe m 
Mohhoosooduh Mooeebjee 

[I. L. B., 8 Calc., 395 : 10 O. L. B., 435 

14. Application to execute 

decree harred hy Act IX of 1871. — The words in 
section 2 of Act XV of 1877 nothing herein shall 
he deemed to revive any right to sue should be 
used in their widest signification, and will include 
any application invoking the aid of the Court for the 
purpose of satisfying a demand. Where, therefore, 
a judgment-creditor sought, on the 25th September 
1877, to execute a decree passed on the 27th May 1874 
(which decree, at the time of the application for exe- 
cution, was haiTed hy article 167 of schedule II of 
Act IX of 1871), on the ground that he was entitled 
to take advantage of art. 179 of schedule II of Act 
XV of 1877, which was more favourable to him, — 
Held that, under the wording- of section 2 of the 
latter Act, he was not entitled to do so. NUBSIHEI* 
Loyal v. Hueeyhuk Saha 

[I. L. B., 5 Calc., 897 : 6 O. L. B., 489' 

Shhmbhoonath Shaha v. Gijrhchhen Lahiei 
[I. L. B., 5 Calc., 894 : 6 C. L. E., 437 


Applicatio7is.^^-—‘^ Ap- 

peaV^ — Pauper appeal. — Pauper application for 
review. — In the Limitation Act it was intended to 
draw a clear distinction between wdiat are styled 
“applications” and what are styled “appeals.” 
Laeshmi V . Afaeta Shanbag-a 

[I. L. B., 2 Mad., 230 

2 , Distinction between suits, 

appeals, and applications. — Jurisdiction. — The dis- 
tinction made for the purposes of limitation between 
suits, appeals, and applications by the Limitation 
Acts has no bearing upon a question of jurisdiction. 
In be Balaji Eanchhodbas 

[I. L. B., 5 Bom., . 680 

3. Presentation of plaint.-— • 

Transfer of case. — A suit 'vras instituted in Puhna, 
and oil application to the High Court for authority 
to proceed with it in Puhna, the High Court ordered 
its transfer to Dacca. Instead of merely transferring 


— s. 3. 

See s. 26 , I, L. B,, 5 Calc., 845 

— - s. 4 (1871, s. 4). 

5 . . I. L. B., I AH., 34 
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tlie suit to Dacca, tlie Pubiia Court returned the plaint, 
in order to ita being presented anew in tlie Dacca 
Court, For the purpose of computing limitation, 
the suit was held to have been instituted on the day 
when it was admitted by the Pubna Court. Takhttb- 
ooDEBN Mahomed Eshah Chowdhby ?.n Kitbim- 
BT7X Chowdhby . . . . 3 W. B., 20 

Kheilat Chhhdeb Ghose V, ISTitsseebunissa 
Bibee . . . , 16 W. E., 47 

4, Presentation of plaint . — 

Placing petition on table. — It must be presented to 
the proper Court. The placing a petition on the 
table when the officer is not present is not a pre- 
sentation to him. Taj Uldeeh Khah v. Ghaeoob- 
tJi-HissA ,3 N. W., 341 

The presentation of a plaint at the private resi- 
dence of the Munsif -was held not a sufficient institu- 
tion of the suit, Jai Kijab i?. Heeealal 

[7 H. W., 5 

5, ; Presentation of plaint when 

proper Court was closed. — Where a plaintiff pre- 
sented a plaint to the District Conrt, the Munsif ’s 
Court, in wiiich he ought to have presented it, being 
then temporarily closed, it was hold that the date on 
wliicli the plaint was presented to the District Judge 
should he considered as the date of presentation to 
the proper Court. lx the mattbb oe the petition 
01 Ganesh Sad a SHI y . . 5 Bom., A. C., 117 

Plaint presented during na- 
tation to wrong Where a plaint was present- 

ed to a Kiirlmn left in charge of a Court during 
vacation, and the cause of action on which the suit 
was brought became barred before tbe vacation ended, 
it %vas held that, as the Judge w^as the proper pervson 
to receive plaints, the presentation to the Knrkun 
was invalid, and did not prevent the period of limita- 
tion from running. Nandyailabh n. Almbhai 
IsYAGAHi . . . . 6 Bom., A. C., 254 

Presentation of plaint when 

Court was closed. — Where a jdaintiff presented a 
plaint to the District Court, the Subordinate Judge^s 
Court ill which, he ought to have presented it being 
then temporarily closed, it ivas held that the District 
Court could not he considered a Court of first instance 
competent to receive the plaint. In re SadashiVy 5 
Bom.y A. C.y 117, overruled. Motilal Mamdas v. 
Jamnadas, 2 Bom., 42, followed. Ramaya Elapa r. 
Muhamadbhai . . . .10 Bom., 495 

8. Presentation of plaint . — 

Computation of time. — The plaintiff^ s suit was barred 
by the Limitation Act on the 11th of May 1870. 
His plaint was presented in the Court of the District 
Munsif s Court of Cudderpah on the 21st of May. He 
had presented his plaint on the 5th Mixy in the Conrt 
of another District Munsif ivlio had no jurisdiction, 
and it was returned by the latter District Munsif on 
the 7th May, in order that it might be presented to 
tbe Court having jurisdiction to determine the suit 
within one inonth from the date on which it -was re- 
turned. 'Meld that the plaintiffs suit was barred by 


LIMITATION ACT, 1877, s. 4:--conUmied. 

the provisions of the Limitation Act (XIV of 1859). 
Cheig-h XTangiah Gahei MAxaiAH v. Pidatala 
Vencathppah , . « .5 Mad., 407 

9« ^ Presentation of plaint , — 

Suit against minor. — Appointment of guardian ad 
litem. — Suit when instituted. — A suit to enforce a 
right of pre-emption in respect of a share of an un- 
divided village was instituted against the vendor and 
the purchaser, the latter being a minor, on the 1st 
June 1880. The instrument of sale was registered 
on the 9tli June 1879. On the 14fcli June ISSO, the 
Court in which such suit was instituted made an 
order appointing a guardian for such suit for the 
minor purchaser. Meld, having regard to the provi- 
sions of section 4 of Act XV of 1877, and Mam Lai 
V. Harrison, I. L. M., 2 All., 8S2 ; and Sldmier v. 
Orde, L L. M., 2 All., 241 : L. R., 6 I A., 126, that, 
for the })iirposes of limitation, such suit was insti- 
tuted, as regards the minor purchaser, on the 1st June 
1880, when the plaint was first presented, and not on 
the 14th June 1880, when the order appointing a 
guardian for such suit for him was made, and such 
suit was therefore within time. Khem Kaean a. 
Hab Dayal ... I. L. B., 4 All., 37 

XO. Presentation of plaint . — 

Plaint not accepted on dag it is presented . — A plain- 
tiff was held to he technically right in stating that 
the fact of his plaint not having been accepted on the 
day on which it was actually presented, ouglit not to 
deprive him of his right of suit. Youwa v. Mac- 
COKKINDALE .... 10 W. B., 159 

11. Presentation of p>la.mt in- 

suffcientlg stamped . — Order for registration of 
plaint made after expiration of time. — Where a 
plaint, insufficiently stamped, was duly presented to 
a Conrt before the ex])iration of the time allowed by 
the Limitation Act, and was retained by the Court, 
the plaintiff being ordered within a limited time to 
supply the requisite additional stamped paper, which 
was done, — Meld to he in time, although the formal 
order for registration of the plaint was not made 
until the period of limitation a]iplicahle to the case 
had expired. Hidayht Ali u . Maeeaj Begem 

[3 N. W., 202 

Ibtaza Hossein «?. Hheey Peeshad Singh 

[7 W. B., 241 

12. — — presentation of plaint. 

— Return of plaint for amendment. — A plaint was 
presented to the Court on the day previous to the ex- 
piration of the time limited for suing, but it was 
returned to the plaintiff for the purpose of being 
amended by the insertion of the particulars required 
by Act VIII of 1859, section 26 ; and on the second 
day after (the intermediate day being Sunday), it was 
again presented, amended as required, and received. 
Held that the suit was commenced, for the purpose 
of saving the Statute of Limitations, when tlie plaint 
was first presented to the Court, and that it was 
therefore within time, notwithstanding the day when 
it was presented after amendment was beyond the 
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period of limUarion. 1 ?“ Cha|B 
Kalm Kanih Kos . Maxsli., 336 . 2 Hay, 


JPreseniatioii of 


Commta tion of t ime f rom tohich it Where the 

rfaiiftiff 'Vitliin tliree years from the tame the cause 
Jf action arose presented his plaint, winch the Comt 
returned to him for amendment hut without spemty- 
inu any time for such amendment, and Pjf ^ 
•I.”ain presented and filed some days heyond the three 
years, mid the defendants pleaded that the suit was 
t,.ed,-a'e«d that the date of coramencmg the 
action was that of the original presentation of the 
plaint. ISMAIL SAKEB n. ABFMU&A CHEM 

Okebsh Ceukbeb SlHflH V. I"®" 

BnUTIAOHABJEE . • /W.JS., iOl 

MENGUIi MhUEra V. Htfkee Mootn 

Eam Coomae Shaha ®. 

Httsbetoollah ®. Aboo Mahomed Abbool 
Kabeb . . • • 6 W. B., 03 

Presentation of plaint , — 

InsUUUon of snit.-Metumfor amendment. 

ihc provision of Act IX of 1871, a sait "ted 
when a plaint is presented to a proper officei. The 
plaiiitiilV the limitation of whose suit expired on 5th 
Oetohor, presented his plaint to the Suhordinate 
Jiid<’’e on 20tli Septemher, improperly stamped, and 
it wis returned to him with an^ order to make the 
deficiency good, without any time heing specitied 
witliin wlilch the order was to lie carried out. A 
vacation supervened. The deficiency was supplied, and 
the plaint accepted on 4th Novemlier, or eleven days 
after the Court opened. The defendant pleaded limit- 
■ition Bdd that the date of presentation heing taken 
as the date of institution for the purpose of calcu- 
lating limitation, the suit was instituted wito tuna 
Beqee Begum v, Yusue Aui - 6 jn. W., ioO 

Pate from wMch appeal 

considered as instituted. —Memorandum of appeal re^ 
turned for correction.— \N\iei:Q an appellant presented 
an appeal within the period of iimitatioii prescribed 
therefor, and the Appellate Court returned the memo- 
randiim of appeal for correction without specifying 
a time for such correction, the appeal again presented 
some days after the period of limitation was presented 
within time, the date of its presentation being the 
date it was first presented. Jagait ISTath v. Lalman 

^ All., 260 

1 ^ 0 ^ Ciml Procedure Codey 
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of onneil in order that it may he sufficiently stamped, 
it Zuld fix rtime within which the f ficiency is to 
he supplied. Sheo Pabxab IUihih g,jg 

Gholam Singh . • XL. E., 2 AU., oia 


Yi ' Amendment of decree^ 

A'onlication for.— Civil Procedure Code, s. 206.— 
Under a proper interpretation of idle 
section 4 of the Limitation Act(X\ of 1877), the 

rule of limitation is confined to the litigants, and 

inannlicable to acts which the Court may or has to 
perform suo motu. Section 206 of the Civil 
Code empowers a Court of its own motion to amend 
its decree and the mere fact that one of the parties 
ttran application asking Court to exg^eiso 
that power will not render the action C^urt 

suhiect to the rule of limitation. EoheHs v. 
Sarrison,!. i. S., 7 Calc., 333 ; VithalJanardm 
f. Ealmi, I. L. S., 6 Bom., 58^1 
V. Eamasami Ayyar, I. L. B., 4 Mad., 172, refeiied 

to. DHA« SINGH 

Amendment of plaint - 


JLO. WVWV.. — , 

1877, s. 54 ih),— Appeal ushen presented. — Memo^ 
randum of appeal insufficiently stamped. — Limits 
aticm.—For tlie purposes of limitation, an appeal is 
preferred vdicii the memorandum of appeal is 
prestmted to the iwoper ofiiccr, and not when, where 
tht‘ memorandiira of appeal is insufficiently stamped 
and is returned in order that the deficiency may he 
'su])plied, it is again presented. When an Appellate 
Court returns an insutficiently- stamped memorandum 


Civil Procedure Code, 1 S 77 , s.^53.-The^mim^ 
suit for money charged upon immoveable property, 

which described such property as the ® ^ 

biswa five biswaiisi share within the jurisdiction o± 
the Court,'’ was presented jn the 21st November 
1878 within the period of limitation prescribed oi 
such a suit by Act XV of 1877. It was subseciuently 
returned for amendment, and, having been amended 
bv the insertion of the words “ in mouza S., perguniiaii 
S after the word “ share,” was presented again on 
the 8th January 1879 after such period. ^ 
the date of the amendment of the plaint did not 
affect the question of limitation for the institution ot 
the suit, and the return of the plaint for amendment 
and its subsequent presentation and acceptance oj jiie 
Court did not constitute a fresh institution oi the 
suit, eam Lal u. Habbison^^ ^ 

■ ■' — Application, Peturn of tfor 

ameidrneni.—mieve an application is returned for 
amendment, tlie period of limitation counts from the 
first presentation. Chowdhbx Pueladh Maha- 
PATTUE v. Chowuhey Jofaedun Mohapattue _ 
[6 W. B., Mis., 15 

Contra, Goue Mohun Suemah 
Aceaejee . . . M w . B., 4A6 

20 — Pauper suit. — Oivil Pro^ 

eeduie Code, s. 308 .-Cqloulation of period of 

UmUation.—VMev section 308 of Act VIII of 1859, _ 
and the Limitation Act, 1859, in computing the period 

of limitation in a pauper suit, the commencement ot 
the suit must he reckoned from the day when the 
application to sue in forma pauperis was filed, and 
not from the day the application was admitted. 
Goluckkath Butt r. Seetaeam Gowee 

[W. B., F. B., 53 : 1 Ind. Jur., O. S., 66 

Seetaeam Goweb ij. Goluckeate Dutt 

[Marsh., 174 : 1 Hay, 378. 
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21. Suitin forma pauperis . — 

iPa^ment of Court foes hy petitioner. — Cioil Pro- 
eedure 'Code^ 1859^ ss. 808-31Q. — Pate of institution 
of s&it — Wliere a person, being at tlie time a pauper, 
petitions, under tlie provisions of Act VIII of 1859, 
for leave to sue as a pauper, but subsequently, 
pending an enquiry into bis pauperism, obtains funds 
wliicb enable biiii to pay the Court fees, and his 
petition is allowed upon such payment to be 
numbered and registered as a plaint^ liis suit shall 
be deemed to have been instituted from the date he 
filed his pauper petition, and limitation runs against 
him only up to that time. Skinner v. Oede 

[I. L. B., 2 Ail., 241 
L. B., 6 I. A., 126 

Eeversing the decision of the High Court 

[I. ii. B., 1 Ali, 230 

22. — — - Explanation, — Petition 

in suit in forma pauperis . — Ciwil Procedure Code^ 
J8o9i s. S08. — A» put ill a petition to sue in forma 
pauperis for possession of certain foreclosed pro- 
perty within the time specified by the Limitation 
Act, but on her failing to appear on two occasions 
when called upon to give evidence of her pauperism, 
the case was struck off so far as the application to 
sue in forma pauperis was concerned. At the in- 
stance of A. the case, however, was again reopened, 
and a date fixed for her appearance. Two days prior 
to this date, but at a time beyond tlie limit fixed by 
the Limitation Act, A. put in a petition asking that 
the petition which she then made to have her suit 
proceed as an ordinary suit might he Joined with her 
application to sue in forma pauperis, and the suit 
be duly tried in the ordinary way. She also paid in 
the regular amount of stamp duty for an ordinary 
suit. On the point of limitation , — Held that the 
plaint must he considered as filed, not on the day of 
filing the application to sue in forma pauperis, but 
on the day on which the stamp duty was paid, and 
application made to have the suit tried in the ordi- 
nary way. The explanation to section 4 of the Limit- 
ation Act only applies in cases where, under section 
308 of the Civil Procedure Code, tlie application for 
leave to sue in formd pauperis is granted, and the 
application iiimihered and registered as a suit. 
Chundbe Mohun Eoy v, Bhubon Mohini Dabea 

[I. Ii. B., 2 Calc., 389 

23. Application to sue in 

formd pauper is. —■Penewal of application. — An 
application to sue as a pauper having been refused, 
on the ground that the suit was barred by limitation, 
the High Court on revision permitted the applicant 
to renew his application to the Court below. The 
Judge verbally rejl'cted this application, saying he 
would deliver a written Judgment, Before the 
mu’itten Judgment was delivered the applicant offered 
to pay the usual Court fees, and asked that the peti- 
tion might be taken as a plaint filed on the date of 
the first application : this was mentioned and refused 
in the written Judgment,. Queer ij , — Whether the rul- 
ing in SJeinner v. Orde, 1. L. It, 2 AIL, 241, could 
lie held to apply. Ram Sahai Sing- r. Manieam 

[I. X.. B., 5 Gale., 807 : 6 C. L. B., 223 
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■ • , 24. Act XIV of 1859, s. 1.— 

Claim against, company being mound up. — Com^ 
mencement of suit . — Where A, applied to the Court 
to realise a claim against a company which was 
being wound up by the Court , — Meld that he was 
prosecuting a suit in Court within the meaning of 
section 1 of Act XIV of 1859. He commenced his 
• suit when he first sent in liis claim to the official 
liquidator. In the matter of Act XIX of 1857 
AND THE Ganges Steam Navig-ation Comtany. 
Robertson^s Case . 2 Ind. Jur., N. S., 180 

25. Appeal by prisoner in 

jail. — Presentation of petition to officer in charge 
of jail . — In the case of appeals by prisoners in Jail, 
presentation of the petition of appeal to the officer 
in charge of the Jail is, for the purpose of the 
Limitation Act, equivalent to presentation to the 
Court. Queen-Empress -r. Lxngata 

[I. L. B., 9 Mad., 258 

26. Applications. — Mules of 

Court. — Applications of urgent nature . — The rules 
of the Court, prescribing certain hours for the receipt 
of petitions and lieariug of motions, cannot operate to 

, alter the period of limitation prescribed by law, so 
as to exclude urgent applications made at any time 
ill the day. In the matter of Dbsputty Singh v. 

\ Doolar Roy . . . . 1 C. L. B., 291 

■ 27. Filing appeal after pre- 

' scribed time. — Memoval from file . — When a petition 
' of appeal has been registered after lapse of the time 
■ allowed by law, the Judge has power, on discovery 
' thereof, to reject or to remove it from his file. 

^ Jafer Hossein V. Mahomed Amir 

; [4 B. Ii. B., Ap., 103 : 13 W. E., 351 

^ — — s. 5 (1871, s. 5). 

I See ART. 165 (1871, art. 158), 

[I, Ii, B., 2 Bom., 673 

See Appeal in Criminal Cases— Acquit- 

1 TALS, APPEALS FROM — 

c [I. Ii. R., 2 Gale., 438 

3 See Appeal to Privy Council— Practice 

'• AND Procedure— Time for appealing. 

^ [I. Ii. B., 2 Calc., 128 

^ See Court Fees Act, 1870, sch. I, arts. 

4 AND 5 . I. Ii, B., 9 Mad., 134 

I I. Exception to section , — 

Special laio . — The exceptions contained in section 5 
of Act IX of 1871 apply only to cases dealt with 
under the General Act of Limitation. Thir Sing u. 

Venkata Ramiee . . I. L. B., 3 Mad., 92 

.e 

2, — Time during.^ which Court 

d is closed ,. — The time that the Courts are closed must 
L- be deducted in computing the period of limitation. 
)f Maneerun v. Luteefun . . 3 W. R., 46 

Contra, Ramasamy Chetty x. Venkataciiet- 
TAPATY Chetty , . .2 Mad., 468 

3 ^ Time expiring ivlien Court 

3 is -When the time for doing an act expires 
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whilst the Court is closed, the act, if done on the day 
on which the Court is next opj^n, will be held to be 
done within time. Muciiuii Ivooee v, Daljee 

[2 H. W., 112 

Ajmeddin V. Mathubadas Goeadhan Das 

[11 Bom., 206 

Nae^itaf Mandal V. Beni Madhab Siecae 

[4 B. B. B., B. B., 32 : 12 W. E., F. B., 21 

4 ^ Appeal, — Holiday, Time 

expirmg on..— When the last day for presenting an 
appeal falls upon a Sunday or close holiday, an addi- 
tional day is to he allowed for the presentation of the 
memorandum of appeal. Ex paete Keishna Pad he 
[6 Bom., A. C., 50 

Mosueue Ali Chowdhry V. Janokenath 
Odhicakee . . W, E., 1864, Mis., 40 

Bishbn Peekash Naeain Singh h). Babooa 
Missee » . . . 8 W. E., 73 

This section overrules the following cases, decided 
under the limitation Act of 1859 — 

Khodib Lal V. Biswasij Kunwae 

[4 B. B. E., A. C., 131 : 13 W. E., 122 

IUjkeisto Koy y. Dinobundoo Suema 

[B. Ii. E., Sup. Vol., 360 
S, C. 3 W. B., S. C. 0. Eef., 5 

Dewan Ali y, Munsooe Ali . II W, B., 259 

Kndohessdbee Dosses v, Emam Ali 

[20 W. R., 167 

CoLLis V. Taeinee Chuen Singh 

[3 W. B., 210 

Holeb Ram Doss v. Mihee Ram Gogooee 

[6 W. B., 39 

5 ^ Suit 01 % promissory note on 

demand. — Closing of Court. — A suit on a promis- 
sory note payable on demand, dated tbe 14th Novem- 
ber 1867, was filed on 14tli November 1870, that 
being the first day on wiiich the Court was open 
after the Dnrga Piija holidays : the 13th November 
w^as a Sunday. Held, the suit was not barred. 
Abdul Ali 'U.^Taeachand Ghose 

[6 B. L. E., 292 

S. C. on appeal . Taeachand Ghose v. Abdul 
Ali . 8 B. Ii. B., 24 : 16 W. E., O. C., I 

Muhtab y. Ram Dyal . .*3 Agra, 319 

0^ el. (a ). — Time expiring 

when Court is closed. — Where a suit was filed in the 
Alunsif’s Court on the day on which the Court re- 
opened after the vacation, hut the Munsif found he 
had no jurisdiction, and on the same day the suit was 
filed in the Small Cause Court, — Held, the plaintiff 
could not claim the benefit of section 5, clause (a), 
as to the time during which the MunsiFs Court was 
closed, because tlie suit was not instituted in the 
Small Cause Court on the day on which that Court 
reopened. Abhoya Chuen Chuckeebutty v. 
Goue Moeun Butt , , . 24 W* B., 26 
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7. Holiday.— Act XI of ms, 

s, 21. — By section 21, Act XI of 1865, notice of 
application for a new trial must he filed within seven 
days from the date of the decision. When the decree 
was made on 6th November, and the Court was 
closed on 12tli, 13th, 14th, and 15th, — Held an appli- 
cation filed on the 16th was in time, Gieija Bhusan 
Holdab y. Akhay Nieaei 

[5 B. L. B., Ap., 57, note ; 13 W. E., 105 

8 . Time for institution of suit 

expiring when Court is closed. — Held that where 
the period of limitation prescribed for a suit expired 
when the Court was closed for a vacation, and the 
Court, instead of reopening after the vacation on the 
day that it should have reopened, reopened on a later 
day, and the suit was instituted when it did reopen, 
it was instituted within time. Bishan Chand n. 
Ahmad Khan . . .XL. B., 1 Ali, 263 

9^ Adjournment of Court with 

office opened during adjournment for reception of 
plaints, dfo. — Where a District Court was adjourned 
for two months, but the notification stated that the 
Court would be open twice a week for one hour for 
the receiition of plaints, petitions, and other papers, — 
Held, per curiam (Innes, dissenting), that the 
Court was not closed till the last day of the ad- 
journment within the meaning of section 5 of the 
Limitation Act, 1877, so as to allow an appellant to 
present his appeal on the day the Court reopened 
after the adjourmiient, the appeal time having ex- 
pired during the adjournment. Nachiyappa Mudali 
V. Ayyasami Ayyae . I. L. B., 5 Mad., 189 

XO. Time for presenting ap* 

peal expiring during the vacation. — Where the 
period of limitation for tlie filing of an appeal has 
expired during vacation, a party to a suit has a right, 
under the provisions of the Limitation Act (XV of 
1877), to have his appeal admitted on the day the 
Court reopens, and the Protlionotary of the High 
Court has power to receive and file a memorandum of 
appeal on that day. King v. King 

[I. L. E., 6 Bom., 487 

XX, Computation of period of 

limitation, — Holidag. — On the IStli April 1883 (cor- 
responding with the 1st Bysack 1290) the ifiaintiff 
instituted a suit to recover money due on a simple 
unregistered bond, dated Sth Bysack 1286, and re- 
payable on the 30th Cheyt 1286 (corresponding with 
the 11th April 1880). The 12th April 1883 (30th 
Cheyt 1290) was a holiday. Held that limitation 
began to run on the 12th xipril 1880, and that tli^ 
suit was therefore barred. Deis Naeain Singh .y. 
ISHAN Chundee Malo . , 13 O. L. E., 153 

X2, Suit for an account from 

agent. — Courts being closed. — Although a suit to 
recover moneys or obtain papers or accounts from an 
agent must, under section 30 of Bengal Act VIII of 
1869, he instituted within one year from the deter- 
mination of the agency, yet, if on the last day of such 
year the Courts bo closed, the suit will, under sec- 
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tioii 5 of Act XV of 1877, not be barred if filed on 
tlie first day of the reopening of the Court. Golap 
Chano Nowlxjckha d. Keishto Chitndee Dass 
Biswas . . . , I. L. E,., 5 Calc., 314 

Time for presenting 

plaint, — Beng, Act VIII of 1869, s, 31. — The pro- 
visions of section 5 of the Limitation Act (XV of 
1877) apply equally to suits under the Bengal Bent 
Act (Bengal Act VIII of 1869). In a suit for rent, 
where it appeared that a deposit had been made in 
Court under the provisions of the Bengal Eent Act 
(Bengal Act VIII of 1869), and that the six months 
allowed by section 31 of that Act for the purpose of 
instituting a suit had expired on a day when the Court 
was closed for an authorised holiday, but that the 
plaint had been filed on the first day the Court m- 
opened,— SeZct that the provisions of section 5 of the 
Limitation Act (XV of 1877) applied to such cases, 
and that, consequently, the suit was not barred. 
Golap Ckand Nowluclcha v. KrisMo Ghunder Das 
Biswas, I, L, B., § Calc,, 814 ; and Hossein Allg v. 
JDonzelle, I. L, i2., 5 Calc., 906, followed. Burran 
Ohmider Qliose v. Mutty Ball Ghose Joliiri, I. L, M., 
4 Calc., 50, dissented from. Khoshelal Mahton 
V. Gunesh Dutt alias Nanhoo Singh 

[I. L. E., 7 Calc., 090 

14, Suit to compel registra- 

tion. — Begistration Act, III of 1877, s. 77, — The pro- 
visions of section 5 of Act XV of 1877 apply to suits 
instituted under the provisions of section 77 of the 
Eegistration Act (III of 1877). Nijabutoolla v. 
Wazie Ali 

[I. L. E., 8 Calc,, 910 : 10 C. L. E., 333 

25, — — Civil Procedure Code, 

1877, 8. 561. — Time for filing ohjectmi. — Holiday . — 
Where the time for filing objections under section 561 
of the Civil Procedure Code expired on a day when 
the Court was closed, and objections were filed on the 
day the Court reopened, — Held that such objections 
were filed within time. Baghelin -v. Mathura 
Prasad , . . , I. E. E., 4 All., 430 

16. Civil Procedure Code, s. 

561, Ohjeetion under. — Section 5 of Act XV of 1877 
does not apply to an objection under section 561 of 
the Procedure Code. Kalby Peostjnno Biswas v. 
Mhngala Das see . , I. L. E., 9 Calc., 631 

27^ Ohjections to decree . — 

Civil Procedure Code, 1877, s. 561. — Extension of 
time . — The seven days within which a notice of 
objections to a decree by a respondent under section 
561 of tlie Code must be given, is not a period to 
which the provisions of paragraph 2 of section 5 of 
the Limitation Act can he extended, and the Court 
has no discretion to extend the period. Degambeb 
MoZUMDAE V. KALT.YNATH IlOY 

[I. L. E., 7 Calc., 654 ; 9 C. L. E., 265 

23, Ohjections talcen tender $. 

848, Civil Procedure Code, 1859 . — Withdraival of 
appeal. — Ground for admitting appeal after time 
— The circumstance that a respondent who has taken, 
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or intended to take, objections, under section 348 of 
the Code of Civil Procedure, to the decree of the 
Court of first instance, at the hearing of an appeal 
already preferred by his opponent, has been prevented 
by the withdrawal of the appeal from having his 
objections heard, does not constitute a suflicient cause 
for admitting a cross-appeal by such respondent after 
the prescribed period, Act IX of 1871, section 5. 
The High Court may consider and determine upon 
the sufficiency of the reasons which a Judge lias given 
for admitting an appeal after the lapse of the period 
limited for that purpose by law. Mowri Betoa v. 
Soorendra Hath Boy, 2 B. L. E., A. C., 184: 10 W. 
B., 178, followed. Shi^bhai Dayalji v. Baghit- 
NATHJi Vasanji . , .10 Bom., 397 

19. Admission of, after limit- 

ed period, — Grounds for admission after time . — 
Sufficient cause for delay. — Act VIII of 1859, s. 
833. — As to what will be considered sufficient cause 
for delay in filing appeal and be ground for admitting 
a petition of appeal after the time limited by Ac^t 
Vlil of 1859, section 333. Secretary oe State v. 
Mutij Sawmy 

[4 B. L. E., Ap., 84 : IS W. E., 245 

20 ^ Calculation of period 

allowed for. — Beasonahle ground for enlarging 
time. — Bevieiv. — The plaintiff, against whom a decree 
had been given, did not appeal witbin the twenty days 
allowed for that purpose ; but, after the expiration of 
more than a month, he made an application for a 
review of judgment, which was refused after nine 
months. Nineteen days later he applied to have the 
time for filing his appeal enlarged. Held that the 
application was not made in time. Sufficient cause 
was not shown for not having presented the appeal 
within the limited period. In calculating the number 
of days limited for appealing, the period occupied by 
the Court in disposing of an application for review 
presented during the time limited for appealing, must 
not he reckoned. Nobo Kissen Singh v. Kaminee 
Dasser . . . B. L. E., Sup. VoL, 349 

[2 W. E., Mis., 85 : Bourke, A, O. C., 38 

21. Appeal preferred after 

time. Admission of. — Ground for delay. — In a case 
decided by a Deputy Collector, an appeal was preferred 
to the Collector, who rejected it, holding that he had 
no jurisdiction. An appeal was tlien preferred to the 
Judge, who also rejected it, on the ground of want of 
jurisdiction, and referred tlie parties to the Collector. 
The Collector accordingly tried the case, but his 
proceedings were quashed by the High Court as being 
without jurisdiction. The parties then applied to the 
Judge for a review of his order, which lie refused to 
grant, suggesting an appeal. They accordingly filed 
an appeal, and the Judge reversed the order of the 
Deputy Collector. Held that tlie Judge, not having 
admitted the review as he miglit have done, was at 
liberty to treat the appeal as one filed after time on 
sufficient reasons assigned for the delay. Troy^ 
BXTCKHNATU ChUCKEEBUTTY V. JhABBOO ShAIRH 

[10 W. B„334 
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22, — Belay in appealing . — 

Applicathnfor revieio . — An application for reviev^^ if 
maxle witliiii'reasoiiable time and with due diligence, is 

sufficient cause for delay in preferring an appeal, if 
tlie appeal is preferred as speedily as may be after the 
other proceedings. Kullee SiNaH n. JEWAjf SiK&H 

[22 W. B., 79 

23, Appeal admitted out of 

i{Me. — Eevieto pending. — Time excluded. — Bedew 
when excuse for delay. — In calculating the period 
,‘illoived by the Limitation Act, 1877, for presenting an 
appeal, the time during which an application for re- 
view of judgment is pending cannot he excluded as a 
matter of right. But, if an application for review 
lias been presented with due diligence, and admitted, 
and there was a reasonable prospect that the peti- 
tioner would o]:)tain l^y the review all he could obtain 
by appeal, the Court would he justified in admitting 
an aiipeal presented out of time. Vaspbeva v. Chij- 
KIASAMI . I. L. R., 7 Mad., 584 

24, Time for preferring . — 

Peuiemy^ of application for revmu.—ln computing 
the |)eriod within which, an appeal may he preferred, 
the time during which an application for review was 
peiKliiig is to be excluded. In the mattee of the 

PETITION OF BKOJENDKO COOMAE llOT 

[B. L. E., Sup. Vol, 728 : 7 W. R., 529 

POEESII IS'^ATH EoY V. GOPAL KeISTO DeB 

[15 W. B., 61 

25, Bate from idhick time for 

appeal runs where an application for review is 
mlmiUed. — Whether a review order is rightly made 
upon legal grounds or not, when once made it has the 
effect of reopening the liearing and of causing the 
judgment passed upon such hearing to he the final 
pidgnnent as regards the parties to that review; 
consequently any such parties^ right of appeal against 
the decretal order runs from the tiine of the final 
order on review, even if the Appellate Court should 
put aside the review matter, lioop Kalee Kooee 

Doolae Pandey . . .20 W, R., 101 

20. Belay in filing. — Grounds 

for delay. — Delay in preferring an appeal should be 
explained. Inasiimch as a new statement of the law 
by the High Court is not a sufficient excuse for delay in 
applying for a review of judgment, it is still less an 
cxense for delay in appealing against a judgment. 
MoWEI BeWA V. SOORENDEANATH ROY 

[2 B. Ii. R., A. C., 184 : 10 W. R., 178 

Amea Nashya v. Gajan Shftae 

[2 B. Ii. B., Ap., 35 : 11 W. R., 130 

27, Time for appealing. — Al- 

teration in laic. — An appeal will not be allowed after 
the time for appealing has expired, merely because 
a judgment altering the view of the law which pre- 
vailed at the time of the decision of the original suit 
has snbse<iuently been given by the High Court. 
Mahmuh Naikim V. Manchanb Labhabhai 

[5 Bom., A. 0.5 107 
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28. — — Sufficient cause for admis« 

sion of appeal after time, — Appellate Court. — Acer-» 
tain suit was dismissed on the 26th July 1875, on which 
day the plaintifi; applied for a copy of the CourPs 
decree. She obtained the copy on the 31st July, and 
on the fSlst August, or one day beyond the i^eriod 
allow'ed by law, she presented an appeal to the Ap- 
pellate Court. She did not assign in her petition any 
cause for not presenting it within such period, but 
alleged verbally that she had miscalculated the pexdod. 
The Ajxpellate Court recorded that it should excuse 
the delay, and admitted the appeal. Seld that there 
was, under the circumstances, no sufficient cause for 
the delay. An Appellate Court should not admit an 
appeal after the period of limitation prescribed there- 
for wdthout recording its reasons for being satisfied 
that there was sufficient cause for not presenting it 
within such period. Zaibubnissa Bibi v. Kubsttm 
Bibi . . . . I. L. R., 1 All., 250 

29, Suits under Act X of 

1859. — Civil Procedure Code, 1859 ^ s. 333. — Act Xof 
1859, s. 161. — Although in computing the period of 
limitation in suits under Act X of 1859 no deduction 
was allowed as in section 14 of Act XIV of 1859, yet 
section 161 of Act X of 1859, read together with 
section 333 of Act VIII of 1859, gave the Court dis- 
cretion. to allow an appeal to be presented after time, 
on the ground that its pendency in a Court that had 
no jurisdiction was “ sufficient cause for delay 
Mobhoosoobun Mojoombab V . Beojonath Koonb 
Chowbhey . . . 5 W. R., Act X, 44 

But see Kalee Kishoeb Paul v. Monee Ram 

SiNQ-H . , . 5 W, R., Act X, 46 

SO* Admission of appeal after 

time. — Biscretion of Judge. — It is in the discretion 
of the Judge to consider whether sufficient cause has 
been shown for the non-presentation of an appeal in 
proper time, owing to delay on the part of the Col- 
lector, to whom the appeal was wrongly preferred in 
the first instance, and the High Court has no author- 
ity to interfere with such exercise of discretion by 
the Judge. Rajcoomae Roy v, Mahomeb Wais 

[7 W.R., 337 

Tower of Bivision Court 

to set aside order of single Judge admitting appeal 
after time. — Held that the order admitting an appeal 
after time, made ex parte by a single Judge of the 
High Court sitting to receive applications for the ad- 
mission of appeals, under a rule of the Court made in 
pursuance of 24 and 25 Victoria, Cap. 104, section 13, 
and the Letters Patent of the Court, section 27, w^as 
liable to he impugned and set aside at the hearing by 
the Division Court before which it was brought for 
hearing, on the ground that the reasons assigned for 
admitting it were erroneous or inadequate. Dubey 
Sahai u. Ganeshi Lal . . I. L. E., I All., 34 

32. — — Appeal filed after time . — 

Order under cl. b, s. 5, of the Limitation Act (IX of 
1871). —An order made ex parte under clause (b), 
section 5, of the Limitation Act of 1871, permitting 
an appeal to he registered although filed beyond time. 
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may, on proper cause being sliown, be set aside by 
the Court wliicli made it ; but sucli an order made by 
a District Judge cannot be afterwards cancelled by 
a Subordinate Judge upon the appeal coming on for 
bearing before him. Jhoteb Sahoo v. Omesh 
Chundbs Sikcak . . I, L. E,., 5 Calc., 1 

33^ Admission of appeal out 

of time.— JEx parte order set aside at hearing. — An 
order made ex parley under section 5 of the Limita- 
tion Act, 1877, admitting an appeal after the period 
prescribed therefor, may be set aside on proper cause 
being shown by the Court which made it. Vest- 
EATEAYUDU V. Na&adu . I. Ii. R., 9 Mad., 450 

See Moseatolah «j. Ahmedtjliah 

[I. L. B, 13 Calc., 78 

34^ — and S. 14. — Ground for 

admission of appeal after time. — The circumstances 
contemplated in section 14 of the Limitation Act, 
1877, will ordinarily constitute a sufficient cause in 
the sense of section 5 for not presenting an appeal 
within the period of limitation, Balvant Singh v. 
Gumaki Eam . « . I. L. B., 5 All., 591 

35 ^ — ^ Eemew.' — Application for 

revieio. — Sufficmit cause for delay. — Pendency of 
second appeal. — Ignorance of effect of judgment . — 
<r. obtained a decree against M. in the Court of the 
Subordinate Judge of Ahmedabad for the refund of 
a certain sum of money alleged to have been illegally 
levied by B. as inamdar for local fund cess due for 
certain years. In appeal, the District Court on the 
21st March 1882 varied the decree, and reduced the 
amount. On second appeal the High Court, on 23rd 
June 1882, dismissed the appeal, on the ground that 
the lower Courts had no iurisdiction, the suit being 
a Small Cause Court suit. The decree of the Dis- 
trict Court consequently remained in force. In 
July 1882 G. brought a second suit against M. in 
the Small Cause Court at Ahmedabad for moneys 
illegally levied by M. in subsequent years. The 
Judge of that Court held that the decree in the for- 
mer suit passed on 21st March 1881 esto^iped M. 
from disputing ‘ G.^s claim, and that the matter was 
res judicata, M. then procured the proceedingsTn 
the Small Cause Court to he stayed, and on the 18th 
November 1882 applied to the District Court for a 
review of its decree of 21st March 1881. The Dis- 
trict Judge granted the review on the ground that 
the time lost by M. in the prosecution of the second 
appeal should be excluded from computation, and 
that the subsequent delay was justified by the fact 
that M, was not aware of the effect of the decision in 
the first suit until informed of it by the Judge of the 
Small Cause Court at the hearing of the second suit. 
On appeal to the High Court, — Held, reversing the 
order of the District Judge, that the circumstances 
did not justify the admission of M.^s application for 
review after the expiration of the ninety days allowed 
by the Limitation Act, The pendency of an appeal 
is not a ‘^sufficient cause for not presenting the 
application earlier within the meaning of section 5 
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of the Limitation Act, XV of 1877. GtriiAM Husebt 
Mahamed 1'. Mesa Miya Hamad Ali 

[X Ii. B., 8 Bom., 260 

38, ^ ^ Ground for mn-prosecu-- 

tion of appeal,— The fact that the; plaintiff’s attor- 
ney on being served with notice of appeal failed to 
notice that a party who had been a defendant in the 
Court below had not been made a respondent in the 
appeal, coupled with the fact that the application 
made by the plaintiff to make such defendant a party 
respondent after the period of limitation had ex]>ired 
was not made at the earliest opportunity possible, is 
not a sufficient ground under section 5 of the Limit- 
ation Act for non-prosecution of the appeal within 
the period aUowecl. Coepoiution oe the Town op 
Calcutta «. Andeeson . I. L. R., 10 Calc.,' 445 

37, MistaTce of cotmsel. — He- 

lag . — “ Suffelent causeJ ^ — In a suit between A. and 
B.y heard on the 29th January 1883, a certain con- 
veyance was filed with the plaint, but up to the hear- 
ing this conveyance had been protected from dis- 
covery. B.’s counsel had, however, had a copy thereof 
delivered to him at the time B.’s written statement 
was being drawn, and a copy briefed to liiin at the 
hearing. At the hearing A.’s counsel stated that the 
effect of the conveyance was to vest the entirety of a 
certain property in A.; this view was accepted by 
JB.^s counsel, who did not read the conveyance. The 
only issue in the case was “ who was in possession of 
the property,” and the Court decided this issue on 
the 5th February in favour of the plaintiff. On the 
26th February JB. brought a suit against A, to set 
aside this conveyance on the ground of fraud. And 
in certain proceedings in this case taken on the 31st 
March, B/s counsel discovered, as he alleged for the 
first time, that, under the conveyance, a moiety of a 
seven twenty-fourth share remained in B. On that 
day instructions were given to B.^s counsel to draw 
up a petition of review of the judgment of the 5th 
February. This petition, owing to the Easter vaca- 
tion, was not, and could not have been, presented till 
the 9tli April. In deciding whether B. had shown 
“ sufficient cause ” within the meaning of section 5 
of the Limitation Act, for not making the applica- 
tion within the time allowed by law, the Court, fol- 
lowing the principles laid clown by Boicen, L, J. in 
In re Manchester Bconomic Building Society, L. E., 
24 Ch. H.y 48S, in its discretion, held that “ sufficient 
cause ” had been shown by B. Anderson v. Corpo- 
ration of the Town of Calcutta, 1. L. E., 10 Calc., 
445, distinguisbed. In tee mattee op the peti- 
tion OP Solomon. Gopaul Chundee Lahiey v. 
Solomon . . .XL. B., 11 Calc., 767 

In the same case on appeal, — Held, on the facts, 
that there was no “ snfiicient cause ” for not making 
an application for review within the time limited by 
section 5 of the Limitation Act, 1877. Gopal 
Chundea Lahiei V, Solomon 

[I. L. E., 13 Calc., 62 

33 ^ Hiscretion of Court to 

admit appeal after time . — Exercise by Court of the 
discretion given to it by section 5 of the Limitation 
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Act, 1877, l)y malving person a J‘esi)ancleiit when the 
time for appealing' jigainst him had expired, Man- 
ICEYA MOYEE t\ ilORODA PbOSAB MoOKEBJEE 

[I. li, R., 9 Cale., 855 : 11 C. L. B., 430 

39^ — Appeal in pauper suit . — 

A'pplication for The language of the Limit- 

atioii Act precludes any other construction than that 
'while a pauper may apply for a review of judgment 
with the same indulgence as to delay in making the 
application as a person wlio is not a pauper, yet, in 
making his application for lea^'c to appeal, similar 
indiilgcnce is not extended to him. Lakshmt v. 
Anakta Shaneaga . I. Xi. B., 2 Mad., 230 

^0^ — Sufficient cause. — Pover-^ 

ty,^A(hni\mon of appeal after time . — Poverty is 
not '"sufficient cause,’’ within the meaning of sec- 
tion 5 of the Ijimitation Act, Act X\ of 1877, for 
admitting an appeal after the ordinary period of 
limitation prescribed therefor has expired. MosHAtiL- 
EAH m Ahmeduleah . I. Xi. B., 13 Calc., 78 

4 .1, — Discretion of Court . — 

Appeal out of time, Admission of. — Section 5 of the 
Limitation Act gives a discretion to a Court to admit 
an appcJil filed out of time. A. valued his suit at 
Rl8,b00, whicli was reduced to less than R5,000 hy 
the Court of first instance at Rajshaliye. A decree, 
dated tlic 20tli December 1883, was given against 
tlie defendant, wlio applied for copies on the 3rd of 
Febniai'y, and the decree was ready on the 7tli. The 
defendant was appfirently under the impression that 
the appeal would lie to the High Court ; hut on the 
16th of March a letter was despatched hy his Cal- 
cutta agent informing him that he was mistaken and 
that the appeal lay to the District Judge. This letter 
readied Kajshaliye on the 17th, and the appeal w^as 
filed on the 23rd of March. Seld that, under the 
cireiimstaiices, the Court might admit the appeal in 
the exercise of its discretion under section 5 of the 
Limitation Act. Hueo Chundeb Roy v. Suena- 
MOYi , . . . I. Xs. B., 13 Calc., 266 

s. 6 (1871, s. 6). 

See s. 14 . .XL. B., 8 Bom., 529 

— Act IXofl87hs. 6.~Mules 

for computing Imitation . — Though hy section 6 of 
the Limitation Act, 1877, nothiug in that Act affects 
the period of limitation prescribed by any special or 
local law for any suit, appeal, or application, still the 
rules prescribed hy that Act for computing the 
period of limitation are applicable to such suit, ap- 
peal, or application. Section 6 of Act IX of 1871 
contrasted with section 6 of Act XV of 1877. Be- 
HAEI Lall Mookeejee V, Mungolanath Mookee- 
JEB . XL.B-.,5Calc,,110:4C.L.B.,371 

2, — Act IX of 187 f s. 6.— Sec- 

tion 6 of Act IX of 1871 and section 6 of Act XV 
of 1877 compared. Golap Chafe Noweuckha v. 
KiiiSHTo Chufheii Bass Biswas 

[I. L, B., 5 Calc., 314 
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3. : Special law of limitation. 

— In the absence of a special provision applicable to 
special law^s, the general rule that when limitation 
once begins to run it continues to run, and its opera- 
tion is not liable to be suspended either on Sundays, 
holidays, or during the recess of Courts, is applicable. 
Thie Sing v . Venkata Ramiee 

[I. L. B., 3 Mad., 92 

Special laic of limita- 
tion. — Mad. Reg. IV of 1816, s. 5. — Village 
Munsif . — Civil jurisdiction.— - limitation of suits. 
— Section 5 of Regulation IV of 1816, which prohi- 
bits Village Munsifs from trying any suit cognisable 
by them, miles {i.nter alia) the cause of action has 
arisen within twmlve years previous to the institution 
of such suit, does not ex'cliide such suits from the 
operation of the Limitation Act, 1877. Ebajabi v. 
Mayan . . . , I. L. B., 9 Mad., 118 

s. 7 (1871, s. 7; 1859, ss. 11, 12). 

See Limitation Act, 1877. 

[I. L. B., 10 Calc., 748 

X Disqualification to sue . — 

No other cause of disqualification than those men- 
tioned in the Limitation Act is admissible to save 
limitation. Ram Kishoiib Achaeje Chowdhey v. 
Lukhee Debee Chowdhbain . W. B., 1864, 290 

2. Voluntary absence after 

attaining majority . — The plaintiff’s voluntary ab- 
sence abroad after attaining majority does not bar 
the operation of Act XIV of 1859. Venkata 
Subha Pattab v. Giei Ammae . 2 Mad., 113 

3^ Ignorance of accrual of 

cause of action hy absence from country, — Ignorance 
of the cause of action having accrued when owuiig 
to any other cause than the fraud of the defendant, 
— e.g., absence from the country, — does not give the 
plaintiff a longer time for suing. Reaz Ali Khan 
V . Goteenment op India , , 19 W. B., 269 

4^ Absence hy reason of trans- 

portation. — During the plaintiff’s absence by reason 
of transportation, tbe defendant took possession of 
land which previously belonged to him as a tenant, 
and the landlord allowed the defendant to hold as his 
tenant. He held possession for more than twmlve 
years. In a suit hy the plaintiff on his return to 
turn the defendant out of possession, in wdiich the 
landlord w^as made a defendant, — Held that the suit 
W'as barred, there being no exception in the Limita- 
tion Act wdth regard to plaintiffs wdio are beyond the 
sea in consequence of transportation. Domun v. 
Sudunkooeah 

[1 B. L. R., S. H., 25 : 10 W. B., 253 

5, Adopted son. — Disalility. 

— An adopted son after he attains majority is under 
no legal “disability” within the meaning of section 
11, ict XIV of 1859, although his title as adopted son 
may be disputed and has not been finally established. 
Muddun Mohun Tewabee V . Hand Kishobe Dose 

[5W. B., 295 
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He must bring Ms suit to set aside illegal acts of 
bis adopting mother witliin three years of his attain- 
ing majority. Kishen Mohun Kho 03 S-d v . Mud- 
DTJN Mohun Tewaeeb , . .5 W, H., 82 

6. Minors, — Lam of the f arty, 

- — The term “ minors used in section 12 of Act XIV 
of 1859 must be construed according to the law of 
the party in the case. Haei Mahadaji Joshi x >, 
Vasijdev Moeeshvae Joshi 

[2 Bom., 844 : 2nd Ed., 325 

7. — j^gQ of majority, — Minor, 

-—For the purposes of the Limitation Act, IX of 1871, 
no person, whatever his domicile may be, is protected 
from the operation of the Act beyond the age of 18, 
and the three years of grace given by that Act. 
Rainey m Nobo Coomae Mooeekjee 

[5C,L.R., 543 

8. Object of section, — The ob- 

ject of the section of the Limitation Act relating to 
disabilities is not to place minors under a special dis- 
ability as compared with majors, but to make a special 
concession in their favour. liissuMBHUit Siecae v. ] 
SOOEODHUNY DOSSEE , . .8 W. R., 21 

Kalee Doss Chatteejeb V, Behaeee Loll Moo- 
KEEJEE . t . . . .2 W. R., 305 

H'leeis Chundee Nao v, Abbas Ali 

[5 W. B., 204 

9^ Construction of section . — 

The section merely means that no limitation will ap- 
ply to a case in which the person suing was discpiali- 
tied at the time when the cause of action arose, pro- 
vided the suit is brought within three years of the 
thne of the disqualilication ceasing. Guz Behaey 
SiNQ-H V. Washxjn • . W, B„ 1864, 302 

10. Minority, — ^Effect of sec- 

tion , — The effect of it is to provide a distinct period 
of limitation applicable to every case in which but 

■ for * legal disability the suit would be barred : in 
other words, to add three years from the time the 
disability ceases to the period of limitation made ap- 
plicable by the Act to the particular case. Ramanuja 
Chaeiyae V. Venkata vaeadh Aiyangae 

[4 Mad., 54 

11. Lisahility of minority . — ■ 

In computing the period of limitation under section 
11, the period of the plaiiitiif^s legal disability by 
reason of minority cannot be deducted. Viea Fillai 
n. MuEuaA Muttayan . . .2 Mad., 340 

12, Suit hy mother and guar- 

dian of minor. — A motlier and guardian of a minor 
is entitled to a deduction from the computation of 
limitation of the period of the mlnoFs legal disability. 
Ram Chundea Roy v, Umbica Dossia 

[7 W. B., 161 

13, Suit by minor through 

guardian. — In a suit by a minor through her guar- 
dian for the recovery of property sold more than 
three years before the plaint was hied, plaintiff was 
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held to be entitled to rely on the provisions of section 
11 of Act XIV of 1859, and to be therefore not barred 
by limitation. Ram Ghose v, Geeedhue Ghose 

[14 W. B., 429 

14, Effect of guardianship on 

minoT^s disability . — The fact that a minor is for a 
time represented by a guardian does not remove the 
disability of the minor. Ananthabama Ayyan v, 

KaEUPPANAN KALINaAEAYEN 

[I. L. R., 4 Mad., 119 

15 , Minorus right to sue. — Dis- 

ability. — A suit hy a guardian on behalf of a minor is 
that of the minor, and is governed by the law of li- 
mitation applicable to the minor. KhodABUX v, 
Budeee Xarain Singh 

[I. L. B., 7 Calc., 137 : 8 C. L. B., 306 

SUFFUEOONISA BiBEE NOOEFL HoSSEIN 

[17 W. B., 419 

16, ^ Minor's right to sue. — Ap- 

plication by guardian for minor. — Where a minor 
had been dispossessed of bis sliarc in certain property, 
which had been sold in execution of a decree, and 
where an ai 3 plication under section 268 of Act VIII 
of 1859 to obtain possession of the share was made by 
the then guardian of the minor and disallowed, and 
subsequently, but beyond the period of one year from 
the date of the application, a suit was brought to ob- 
tain possession by another guardian of the infant, 
who had been duly appointed, — Held that such suit 
was not barred hy limitation, the right to sue being 
that of the minor, and that it might be exercised by 
any one duly appointed on liis behalf during his 
minority, or by the infant himself, wnthin the time 
limited hy section 7 of Act XV of 1877, after attain- 
ing his majority. Khodabtjx v. Budeee Naeain 
Singh . I. L. B., 7 Calc., 137 : 8 C. L, B., 306 

17. Suits under the Lent Act, 

— The provisions of the section w^ere formerly held 
to be not applicable to suits under the Rent Act. 
Dinonath Fanday r, Rogiioonath Panday 

[5 W. R., Act X, 41 

Luchmun Singh r. Miriam, Luchmun Singh 
V. Kazim Ali Khan . . 5 W, B., 219 

PooEUN Singh i?. Kasheenath Singh 

[6 W. B., 20 

Seee Peeshad V, Rajgooeoo Teeeumbukh- 
nath Deo . . . .10 W. B., 44 

But there is now no distinction in that respect 
between rent suits and other suits. 

IS, Act XIV of 1859, ss. 11 

and 12.~Civil procedure Code, 1859, s. 246. — Dis- 
ability of minority. — It was held that the ronitatioii 
of one year, provided by section 246 of Act VIII of 
1859, was subject, in the case of a minor, to be modi- 
fied by sections 11 and 12 of Act XIV of 1859, 
Mahomed Bahadur Khan v. Collector of Bareilly, IS 
B. L, IL, 292, distinguished, on the ground that it 
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was decided oo an Act of a veiy special nature 
Phoolbas Eoo^witb lama f 
[1. L. B., 1 cale., 226 

Hubo Soondbeee Chowbeeaik >q. 

EOY Chowbhry . . . ^ w . it., o 

And the Act of 1877 now expressly appHes to 
such cases, as also to cases of execution of decrees to 
which it was held the provisions of the Act of 1859 
did not apply. 

See Eotts Rumto Oopabhta ®. Chcndbe 
Binode Ooeadhya . 5 W. E.., Mis., 10 

Chendee Coomae Rot ». Shueet Soondeeeb 
Debia . . . . 6-W.E.,Mis.,37 

Taeecknate Mookbejbb b. 

Chaiteb,teb . . . Sw. K., id/ 

Methooea Doss b. Shembhoo Ddxi 

[20 W, B., OO 

jl_ 0 ^ — 3I:imrity. — Minor inherit- 

ing decree.— Where a decree-holder is under no legal 
disahility to execute his decree, his son only succeeds 
to his right and is bound to execute his decree within 
the time" which remained to the original decree-holder. 
ANKUTOIKOO^itAJi 'V. ThAKOOR IhiA^DAT 

[1 Iiid. Jur., H. S., 31 
4 W. E., Mis., 21 

20^ Suit hy guardian of minor. 

--^-Application Inj minor for execution of decree.— 
The giiai’dianand administratrix of her minor sons ob- 
tained a money-decree against the defendants in 
Ammst 1874, and on the 22nd February 1875 ap- 
plied for its execution. The application was struck 
off on the 30th July 1875, as no property belonging 
to the defendants could be found. On the 16th of 
June 1881 the gnardian died, and one of the sons, on 
the 20th of October 1882, soon after attaining his 
inaiority, made a fresh application for execution of the 
dem-ee. ife/dthat the fresh application was not time- 
barred, the time from which the period of limitation 
began to run against the applicant being the date on 
which he attained majority. Khodahux v. Budree 
War am Singh, L Z. M., 7 Calc., 157, followed. jAa- 
jiTAii Amiechand V. Hasan Abeaham 

[I. li. B., 7 Bom., 179 

21 , - JExecution of deoree.^- 


Minor plaintiff.— Application for execution hy 
guardian.— A plaintiff, wdio has obtained a decree 
during his minority, has the option either of apply- 
ing tln'ongh his guardian to execute the decree dur- 
injT his minority or to wait until the expiration of his 
mfiiority before executing his decree. The applica- 
tion of the guardian is the application of the infant. 
The minor is under disability during the whole period 
of his minority. His disability does not cease be- 
cause he, through his gnardian, makes two or more 
appiicati()ns for execution, however long the interval 
bet w (Hill them, provided they are all made during his 
minority. MON MOHXJN Euksee n. G-TJN.aA SOON- 
PEBY DABEE 

[I. L. E., 9 Calc., 181 : 11 0, L. B., 34 
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22. Period of miccessim minori- 

ties. — In a suit instituted before Act XIV of ^18o9 
came into operation, the periods of successive ininoii- 
ties might be deducted in reckoning the term of li- 
mitation. Amibtolab Bose r . Rajoneekant Mit- 
TEE . . I5B.L.B.,10:23W. R.,2M 

[K B.., 2 I. A., 113 

23 . — - Act WIV of 1859, ss. 11 

and 12. — Bight of minor to sue hy guardian. The 
benefit of sekions 11 and 12 of Act XIV of 1859 is 
not limited to the period when the disability of minori- 
ty has ceased, but applies also to the period duiiiig 
which the disahility continues ; and therefore, during 
the latter period, it is open to the minor to sue by liis 
guardian. Phoolbas Koonwije r. Lalla Joge- 
SHITE Sahoy ^ 

ri. L. E., 1 Calc., 226 : 25 W, B., 285 
^ L. B., 3 I. A., 7 

S. C. in lower Court, Sadabuet Peeshad Sa- 
*HOO r. Late Ali Khan. Phoolbas KooEE-y. 
Lall Jttgessxje Sahi. Bikeamjit Lall V. 
Phoolbas Kooee. Ram Dhyan^Koonwae^^l 
Phoolbas Kooee . • 14; W. B., 339 

See Ram Autae v. Dhijnee Bam 

[IH. W., Ed. 1873,122 

and Baboo Mull 'o. Chhjjoo Mull 

[4H. W.,125 

24. Bepresentatkel^ — Pur* 


chaser from minor. — Queer e , — Can the term ** repre- 
sentative in section 11, Act XIV of 1859, be extended 
so as to include any purchaser from the minor suing 
in his lifetime ? Whatever may have been the effect of 
section 11 of Act XIV of 1859, as to extending the 
privilege given to a minor to his representatives, sec- 
tion 7, the corresponding section of Act IX of 1871, 
limits the privileges to the minor himself and his 
representative after his death ; and therefore a pur- 
chaser from a minor cannot claim the benefit of that 
section. Mahomed Aesad Chowdhey v. Yakoob 
Ally . . 15 B. Ii. R., 357 : 24 W. B., 181 


25. 


Suit hy minor on attain- 


ing majority . — Suit to recover money advanced on a 
bond granted by the plaintiff’s^ father, on the allegation 
that the money advanced was the plaintift’sb who 
wmre minors at the time. In the absence of proof of 
knowledge on the part of the defendant of the he- 
nami character of the father’s position, it was held 
that, whether the money of the loan really belonged 
to the plaintiffs or not, they could only sue as the 
representatives of their father, and that section 11 
prevented them from deriving any advantage from 
their minority in computing the period of limitation, 
Kosheeeam Roy v. Shushee Bhooshhn Roy 

[5 W. B., 169 

MHKOOTNATH V. JUGWHNT LALL 

[3 Agra, 389 

Taehce Chtjndee Sen v. Booega Chhen Sen 

[20 W. R., 2 

Min ority . — Zisahi Uty.- 


26. 

Ouardian.—Wheve the father of a minor lent on 
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account a sum of money to the defendant, and died 
witliout liaving received back the money, and the 
account was continued with the defendant by the 
mother and guardian of the minor, and the balance 
was struck during the minority of the infant, it was 
held that the cause of action arose at the time such 
balance was struck ; and that, as the cause of action 
accrued to the minor during his disability, his repre- 
sentatives could sue to recover the balance at any time 
during the time of disability, and that a claim by the 
minor on attaining his majority, or, if he should die, 
by his representative, would not be barred if preferred 
within three years from the cessation of the disability. 
Further, the extension of the period of limitation 
conceded to a minor on account of legal disability is 
not affected by the fact that during his minority he is 
represented by a guardian. Mahipatrav Chan- 
DEAEAT V, NElfSTJE ANANDEAV SheT MaeVADI 

[4 Bom,, A. C., 199 

27. — Suspension of right of suit 

for disahility , — Limitation begins to run against a 
mother on her succeeding to a family estate as the 
heir of her son and under no disability, and cannot be 
stopped by any subsequent disability under section 
11. A dispossession by a stranger to a family of a 
portion of the family estate is only one cause of ac- 
tion to the family arising on the date of dispossession ; 
and though, in consequence of the minority of a cer- 
tain member of the family living at the time the 
period of limitation may under the law be enlarged, 
still no new cause of action accrues to a subsequently 
born son at the da,te of his birth, so as to enable hiin 
to postpone again the period of limitation which has 
begun to run against the family. Gobind Coomae 
Ceowheey d. Hueo Chtiedes Chowdhet 

[7 W. K., 134 

28. Disahilitg of heir. — Cause 

of action . — Under section 11, Act XIV of 1859, the 
subsequent disability of an heir will not save a suit 
instituted after a lapse of twelve years from the date 
of cause of action when such cause of action arose 
during the lifetime of the ancestor. Mohabat All 
V. All Mahomed Kulai 

[3 B. li. B., Ap., 80 : 12 W. E., I 

29^ Minority j Omission to sue 

within three years after . — The mere fact of a plain- 
tiff not suing within three years of his attaining 
majority will not, in cases where Act XIV of 1859 
allows a general limitation of twelve years, bar his 
suit if brought within twelve years of the time 'when 
the cause of action accrued. Eadhamohtjn Gowee 
Mohesh Chundee Kotwal . 7 W. B., 3 

30. Disahility of heir. — Cause 

of action. — T., R., and iV., three of the heirs of one 
AT., sued the defendant in 1865 for possession of 
certain property left by M. The defence was that 
tlie defendant had purchased the property from JBC. in 
1851, and had ever since been in possession. The 
lower Court found that the suit was barred as re- 
garded some of the plaintiffs, but tliat the other two 
plaintiffs, II, and N.y had not, at the time the suit 
was brought, exceeded their majority by three years. 
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the time allowed them by section 11, Act XIV of 
1859. Held that, whether limitation -would bar 'R, 
and W. depended not on the question whether three 
years from their majority had elapsed or not before 
the institution of the suit, biit whether twelve years 
having elapsed from the cause of action in 1857, 
limitation operated as a bar. If H. had, at the time 
of his death, been out of possession for twelve years, 
then R. and W. would not he entitled to the extra 
three years after attaining their majority; but if he 
had died within twelve years, then the limitation 
should be calculated from the date of tlie cause of 
action to the date of Hs death, and then tliree years 
he allowed to R. and N. after they came of age. 
Nub Mohammed v. Thaeooe Bibi 

[1 B. L. B., S. N, 18 

31, Disability of heir. — Cause 

of action. — A. sued to set aside a deed of sale of 
certain immoveable property, wdiich she claimed as 
the proi^erty of her hushand. The deed of sale had 
been executed by her hushand’ s mother during her 
husband’s minority. Her hnshand attained his ma- 
jority more than twelve years after the deed of sale, 
and died about a year afterwards, leaving her, A., a 
minor. A. alleged that she had attained her majori- 
ty within three years of this suit. Held^ the suit was 
barred under section 11, Act XIV of 1859. The 
hnshand could have sued after attaining his majori- 
ty, and the subsequent disqualification of the j)iain- 
tiff A. could not extend the time. Abhaya DueOA 
f. Haei Keishna Gope 

[1 B. L. B., S. N., 21 : 10 W. B., 285 

32. Suit to set aside aliena- 

tion of ancestral property . — A suit to set aside alien- 
ation of ancestral property, where a period of twelve 
years from the date of such alienation had elapsed 
during plaintiff’s minority, may be brought witliin 
three years (not twelve) from the time of his attain- 
ing majority. Chowdhey Zuhoorub Hxjq r. 
Bagoo'Jan .... IIW.B.,532 

Affirmed on review, Bagoo Jan ?j. Chowdhey 
ZuHOOEUL Huq . . . 13 W. B., 69 

33. and art. 129. — Cause of 

action. — Minority. — In a suit by the reversionary 
heirs of one S. to set aside an adoption alleged to 
have been made with the pennission of 8.^ the plain- 
tiffs alleged that S. died in 1844 ; that the adoption 
took place in 1845; and tliat they attained their 
majority respectively on the 26th September 1871, 
and the 20th December 1872. The suit was insti- 
tuted on 16th June 1873. Held that the adoption 
having taken place after the death of 8., the cause of 
action arose at the date of the adoption, as provided 
by art. 129, schedule II, Act IX of 1871 ; and that 
the plaintiffs, not having been in existence when the 
cause of action arose, were not entitled to the benefit 
of section 7, Act IX of 1871, so as to enable them to 
sue within three years of attaining tbeir majority. 
SiDDHESSUIt DltTT 'l\ SlIxVM CflAND NundUN 

[15 B. L. B., 8, note : 23 W. B., 285 
See Meinmoyee Dabea v. Bhoobunmoyee I)a- 
BEA , . 15 B. L. B., 1 : 23 W. B., 42 
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OA — a.iid art. 4A,— Minority. 

Duaimy of.-AUemtionhy 

of minor.— Cause of acUon.—K. R. died lU lb«, 

1 • » 0 T.. and a minor son, Q. B. in 

T. executed in favour of ttie^ defendant a 
mirasi ii’ara of certain property, but it did not agiear 
whetlior slie so acted as guardian or mothp oi G. D. 
« n died in 1855 before attaining ina 3 ority, and, 

.^ito^n aiiuniatipatro executed b^^^^ 

death, the plaintiff was adopted in lSo8. ^ 

in 1801. In a suit brought by the plaintiff in 1873 
to set aside the alienation by 0. T. in 1847,— Nfld 
that if the alienation was made by 0. T.&s guardian 
of O D; the suit was not barred, it haying been 
teou4t within three years after the plamtift attaiii- 
od hfs inaiority ; if made by hci- as a Hindu widow 
the suit Was still not barred, the cause of action not 
ar-i in“ until her death, when the plaintiff was a 
minor! 1 ’bosonna Nath Boy Chowdby ®. Ay- 

ZOI.ONNES3A BEaUM Koo . Q n T Tf 

[I. L, B., 4 Calc., 523 : 3 C. Jj. -K., 

35 Minor ity.^-HigU to site, 

J^Fersonal exemption.-^ Assignment hy ininor.- 
Under section 1 of tlie Limitation Act, a minor lias, 
in respect of a cause of action accniing during liis 
minority, a riglit to sue at any tune witliin three 
years of attaining his luajority; hut it during his 
minority, or if after attaiiung ins majority and 
within tliree years thereof, such person assigns all 
his rit'hts and interests to a third party, who is sui 
}««>, the latter cannot claim the oxemptioiis accord- 
ed to the minor hy section 7 of the Limitation Act, 
hut is snhiectto the ordiua.y law of Umitetion goy- 
eriiiim suits in which relief of the same nature is 
claimed. Rudea Kant Stjkma Siecab n. Nobo- 
kishoee StJBMA Biswas. Samod Am «. Mahomed 

Kassim^^^ L. B., 9 Calc.. 663 : 12 C. L. E., 269 

33^ Disability of minority.— 

Suit by reipresentative of minor in inierest--WhQve 
a person whose right to sue is limited (say) to twelve 
vtnrs labours under a disability such as is specibed in 
Act IX of 1871, section 7, and the disability continues 
nv to bis death, which occurs within those twelve 
years, loiiving some (say eight) years to run, his re- 
presi‘utative in interest has only the reniamder of the 
period of limitation (i.e., eight years in the case sup- 
posed) within which to bring his suit, llie fact^ot 
the representative being himself a minor does not give 
him any more time, as he can sue through his guai- 
diau 01 * next friend. SooicH Movee Chowdhiiaim- 
25. llAGllUEENDllO NAEAIN ChOWDHKY^^^ ^ ^ ^ 

This section does not apply to suits for pre-emp- 
fimi. Umler the Acts of 1859 and 1871 the cjise of 
Meutaza y. Lalla lsTJKS,tN& StTHAE . 7 W.E., 86 
dci'ided that ss. 11 and 12 of the Act of 1859 did 
not apply tc* pre-emption suits; and the cases of 
JuKCsoo Lall 25. Laea Alum Chand 

[7 W. B., 279 

and Raja Ram Bansi . I. Ji. B„ 1 All., 207 
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the former under the Act of 1859 and the latter under 
the Act of 1871, decided that the sections relating to 
the disability of miiioriLy in those Acts did apply to 
such suits. 

S.-8 (1871, s. 8). 

• Joint Sindii family. — Debt 


due to family, — Joint creditors . — The manager of 
a joint Hindu family, of which S. was a minor 
member, lent money on behalf of the family to A. 
The time limited by law for a suit for such moiiey 
was three years from the date of the loan. During 
that period there were several memhers of the family 
who were sui juris. After attaining his age ^of 
majority -S', sued K. for such money, and as the period 
liniited by law for such suit had expired, relied on 
the saving provisions of section 8 of the Limitation 
Act, 1877. Held that, although during such period 
-S. was one of several joint creditors who was under a 
disability, yet as more than one member of the fsiinily 
could have given a discharge to K. without S', s con- 
currence, the provisions of section 8 of the Li- 
mitation Act were not applicable, and his suit was 
therefore barred by limitation. SuEJU Pea SAB 
Singh v . Khwahish Ali . I. L. B., 4 All., 512 

Cause of action, Accrual 


2 . , - 

of, during minority. — Minor’.s right to sue after 
attaining majority plaintiif having attained 
majority on the lith March 1882, sued the defend- 
ant, within three years from tliat dsite, upon a bond 
obtained in 1872 hy his mother and guardian in the 
pLiiiitilf’s name alone. The defendant contended 
that the plaintilf^s brotlier, who was capable of giving 
a valid discharge to his debtors, having failed to sue 
within proper time, the suit was barred. On refer- 
ence to the High Qomt,—I[eld tlnit the suit was not 
barred. The plaiiitilf ’s brother not being a party to 
the bond, section 8 of the Limitation Act, XV of 
1877, would not apply. The bond was passed to the 
pliintiff alone, and the right of action accrued to him 
on the Sth July 1878. Being then a minor, time did 
not begin to run until he jittained his majority, 
Yeknath Ramchanbea p. Waman Brahmadbv 
[I. L. B., 10 Bom., 241 

s. 9. (1871, s. 9). 

See s. 13 . I. L. E., 6 Bom.,'103 

[I. L. E.., 4 All., 530 
I. L. B., 8 Bom., 561 

s. 10 (1871, s. 10 ; 1859, s. 2). 

See Aei\ 120 . I. L. B., 10 Bom,, 242 

Trustee . — Benamidar.—A 


henaini triins'actioii does not create the relxtion of 
trustee and cestui que trust. A heiianiidar is not a. 
trustee within the meaning of section 2, Act XIV of 
1859. Uma SiTNDAiii Dasi 15. Dwaekanath Roy 
[2 B. L. B., A. C., 284: 11 W. B., 72 

2. Trustee.— -Mortgagee in pos- 


session.— A mortgagee in possession after the mort- 
gage has been satisfied is not a trustee for the inort- 
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gagor witMn the meaning of section 2 of Act XIV of 

1859. Lall Boss v. Jamal Ali 

[B. B. B., Sup. Vol., 901 : 9 W. B., 187 

3. — - Trust. — Master and servant. 
—^. advanced certain sums of money on different 
occasions to his servant, B,, for the purpose of erect- 
ing huildings, &c., for A. In a suit by A. for re- 
covery of the balance, B. raised the defence that the 
suit was barred so far as it related to sums advanced 
more tlian three years before the suit. Held that 
the matter was of the nature of a trust, and limitation 
would not apply. Karayan Bas ti. Maharaja or 
Bubdwaf . 1 B. L. R., S. N., 11 : 10 W, R., 174 

4 . Trust ee.-~»Malioniedan lady^s 

estate.— In a suit by the purchaser of a Mahomedan 
lady’s share in her father’s property against her 
brother, it was held that, as the property %vhile in the 
hands of tlie brother was in the hands of a tnistee, 
and not in adverse possession, limitation could not 
apply. Bachaeam Chowdey v. Mahtaij Bee bee 

[W.R., 1864, 377 

5. Trustee. — Depository. — Im- 

moveable property made over to defendant to sell 
and pay to plaintiff. — Limitation Act, 1859 ^ cl. 13, 
AN 1.— Where immoveable property was given into 
the possession of the defendant, under an order of a 
revenue officer, which directed the defendant to sell 
the crops and, after payment of Government dues, 
to account for the profits to the plaintiff on his 
claiming it, it was held that the defendant was not a 
depository, hut a trustee of the property. Vital 
VisHVANATH Peabhh V , Ram Chandra Sabashiv 
Kiekiee ... 7 Bom., A. C., 149 

"■ — Trustee. — Possession of pro- 

perty not for personas oim use.—Wlieve property 
is vested in a person partly for charitable purposes 
and partly for the benefit of others, and he is hound 
to use it for such purposes and not for his own 
advantage, he is a trustee within the meaning of Act 
XIV of 1859, section 2. Alleh Ahmed v. Mijsee- 
21W. R.,'415 

— — Trustee.’^IdoL—ln a suit 

by the representatives of a shehait to recover posses- 
sion of property of an idol from the assignees of 
a purchaser, on the ground that the purchaser was a 
mere tnistee for the idol, and the defendants had 
notice of this or might have known it by reasonable 
enquiry,— .fie that the suit was not one which came 
within section 2, Act XIV of 1859, as a suit brought 
against a trustee. Beaja Sundaei Bebi v. Litchmi 
Kitnwaei , . . 2 B. L. B., A. C., 155 

S. C. on appeal to the Privy Council, Beojosoon- 
DEEY BeBIA V . LiJCHMEE KoONWAEEE 

ri5 B. B. B., 176 note 

8, Persons holding endoived 

property in trust , — No limitation applies in the case 
of persons holding endowed property in trust and 
under accountability, hut no indulgcmce should be 
shown to a plaiutill wlio brings forward claims so 
stale and antiquated that difficulty arises in finding 
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any reliable evidence whereby to decide on tbeir 
validity and extent. Bfzl Rohim v. Lutaeut 
Hosseih. Rhode joohissa Bibee v. Lutaeut 
Hossein . . . . W. B., 1864, 171 

9, fQ establish right to 

beneficial interest in proceeds of debutfer land.— A. 
suit to establish a right to a beneficial interest in the 
surplus proceeds of debutter land after providing for 
the worship of the idol, where the parties were shehaits, 
was held to he not a suit between co-trustees to the 
share claimed, hut one to which the Law of Limitation 
would apply. Mohamaya Bossee v. Bihdoo Bashi- 
nee Bosses . . . . 19 W. B., 35 

10, Specific trust. — Suit to re- 

move trustee . — In a suit brought for the purpose of 
removing the trustees or managers of certain property 
which was made dehutter for the benefit of an idol, and 
of establishing the plaintiff’s claim to he appointed 
trustee or manager, it was objected that the suit was 
barred by limitation. Held that the suit w'as one for 
the purpose of following the property in the hands of 
trustees within the meaning of section 10 of the Li- 
mitation Act, XV of 1877, and therefore limitation 
did not run. Seeenath Bose v. Radha Nath Bose 

[12 C. L. B., 370 

11 , — Suit for possession against 

agent in charge of endowed property , — A suit for 
possession against an agent or deputy in charge of 
endow'ed property was not barred by limitation ac- 
cording to section 2, Act XIV of 1859. GiiOLAM 
Nhjjhee V, Toossoodduck Hossein 

• [1 W. B., 126 

12, — Trustee. — Constructive 

trust . — Court of Wards talcing possession of estate 
under order of Government, — Mad. Beg. V of 
1804.— Mad. Beg. VIZ of 1808.— The Government, 
by directing the Court of Wards to take charge of 
an estate during the minority of the next claiioants, 
does not constitute itself a trustee for the riglitful 
owner. The wrongful invasion or eontinuance in 
possession of a stranger, whether with or without 
knmvledge of the infirmity of his title, will not make 
the wrong-doer a constructive trustee unless he has 
been admitted into possession by a trustee. Paleonda 
Zamindae (Zemindar or Palkonda) v. Secre- 
tary OE State roe India . I. L. B., 5 Mad., 91 

13, Co-sharers. — Tr iistee s . — 

The noil-receipt of a share of the profits of an estate 
is no cause of action hetw'een shareholders from which 
limitation runs. Shibo Sitndari Dasi v. Kali 
Ohhean Rai . . , , W, B., 1864, 296 

14 , Trustee. — Express trustee. 

— Absent co-sharer. — Section 10 of the Limitation 
Act, 1877, has reference to express trustees, and in 
order to make a person an express trustee within the 
meaning of that section, it must appear either from 
express words or clearly from the facts that the 
rightful owner has entrusted the property to the 
person alleged to he a trustee for the discharge of a 
particular obligation^ In 1818, 8., being unable to 
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pay the Govenunent .e.guo cUo 

doned ins village. I „Uamed from 

srs;;— !. .< ^.— rr.; 

his 1*111(1 Sixtv years after S, abandoned his village, 

E“bTSL“.f-i:s,.?» 

nlront co-sharers might recover their shares on pay 
nnmt of tlm ln4rs Government revenue due by 
tlicm. Meld that such documents did not piove any 
ov press trust, within the meaning of section 10 of 
till Limitation Act, 1877, and the suit was therefoie 
barred by limitatiou. AU., 187 

Trust- — Alsconcling co- 


jg Trust. — AOsconaing vu- 

§ harer .-- Purchaserfromm ^^^ 

Where a clause of the wajib-ul-uva of a \illage 
s4ted in general terms that absconders from such 
tdiige shmld receive back tlieir property on tlmir 
retuni, and certain persons who 
village before the waail>uluii^. was framed 
enfonje such clause against the piirehasei of then 
property from the co-sharer who had taken possessian 
of it on their idisconding, and who was no party to 
the wajih-ul-urz, alleging that then 
vested 'in such co-sharer in trust for them,— 2lelcl 
that, assuming the trust to he established, as the pur- 
chaser liad purchased in good faith tor value and 
without notice of the trust, and was not the repre- 
sentative of such co-sharer within the meaning of 
section 10 of Act IX of 1871, and had heen more 
than twelve years in possession, the suit was haiied 
by limitation. Piakkv Lal ^ 

KAMA. SiNaK .. bat™ Fatima^^^ ^ 

Trustee. — Executor . — An 


10 . 
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B It appeared, from entries in their hooks, headed 

?Accourof the’ Trustees for G. -D ” that the h™ 
had ill their hands E12,453 to the «f Gie 

trustees in 1848, at which time the torn Japped pay 
ment D. T., a member of the firm of C., i. ty 
Co and W 8., were the trustees. In the earlier 
th^ names of D. T. 

neared; ill the later ones, -namely, from 1843 until 
they were closed in 1848,— at the head of the account 
there was a memorandum written in small letteis, 
“D r, tiTistee,” hut it did not appear that W. t>. 
had ever renounced the trust, or conveyed the timst 
estate to D. T. In 1846 JD. T. died, leaving 6. and 
T, the surging partners of the 
of his will. IT. s. survived D. 2. In 1867, the 
representative of G. Z>. brought a suit for an acMunt 
against &. and T, as the executors of D. 2 Meld, 
uMn the facts, that there was no proof that any 
specific property, the suhjMt of the ta-ust, had come 
to the tends of G. and 21 as executors of D. A 
and any other claim was barred by section Act 
XIV of 1859. Michab. 2^1 


iO, - — — ~ ~ ■ — , 

executor, who hy the will is made an express trustee 
for certain purposes, is, as to the undisposed of resmue, 
a trustee within the scope of section 2 of Act XIV of 
1859, for the heir or heirs of the testator. IjALLP- 
BHAI BAPIJBHAI t’. MaNKFTAEBAI 

[I. L. R., 2 Bom,, 388 

‘ — — Suit hy representathes of 

festaior against defaulting executor. —Where no 
steps had been taken against the assets of a default- 
ing executor who died in im^,—Eeld that the claim 
of the representatives of the testator ivas barred hy 
limitation, the Court declining to express an opinion 
as to whetlier, in another form of suit, the claimants 
might not follow their testator’s assets under section 
2. ^ In iiB Palmer’s Estate . . Cor., 68 

Specifie property. — JExe- 

cu tors. —Trustees. — Suit for account . — The firm of 
C., T,, 4’ Co. acted as agents Iot: the trustees of G, 


Trust. — Charge of debts 

u, te'stator.~A charge of debts generally hy a testa- 
tor upon his property, or any part of y, wiU not a,ftect 
limitation, because it does not at all wy the legal 
liabilities of the parties, or mate any difference with 
respect to the effect , and operation of the statute 
itself The executors take the estate subject to the 
claims of the creditors, and are in point of law toustees 
for the creditors, and such a charge adds nothing to 
their legal liabilities. But the case is different when 
particular property is given upon trust to pay a 
particular debt or debts. In such a case the trustee 
has a new duty-not the ordinary duty of an executor 
to pay debts generally out of property generally, but 
a duty to apply a particular property to secure a 
particular debt; and there is a trust within the 
meaning of section 10 of the Limitation Act. Anund 
MOYE Dabi 1^. Geish Chxjnbee htai 

[I. Ii, B., 7 Calc., 772 ; 9 C. L. R., 327 

Suit to recover property^ 

subject to a trust not carried Section 2 of 

Act XIV of 1859 is applicable to a suit for the 
recovery of property the possession of which had been 
transferred upon trust, and in respect of wdiicb there 
had heen a disaffirmance of the trust, and a refusal to 
fulfil the conditions of the trust. SooMEUN ^ 
Mahesh Dtjtt , . • . 4: N. W., S3 

22 Trustee. — Claim against 

rival trustee.— K claim to vindicate the personal 
right of a trustee to the possession of immoveable 
property against another person claiming such light 
m the same character is not governed by section 10 
of tlie Limitation Act, 1877. Kaeimshah Nattan 
Bm . . ‘ I. Ii. B., 7 Mad., 417 


■ JExpr ess ir us t. — Suit 


22. „ „ - - 

against trustees to charge property with trust.— 
A suit against trustees for the purpose of charging 
certain property with the trusts declared hy the 
author of the trust in respect of that property and for 
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I.IMITATIOIS' ACT, 1877, s. 10— continued, i LIMITATIOH ACT, 1877, s. 10— contim 


an account, is a suit to follow property, and, as such, 
is not barred by any lapse of time. HusjiO Coo- 

.MAEEE I)OS3EE 1), TaeINI ChUEN EysACK 

[I. L. E., 8 Calc., 766 

~ ~ *■“ for specific purpose- 

Impked trusts. — Adverse possession, — The words 
of section 10 of the Limitation Act of 1871 mean 
that when a trust has been created expressly for 
some specific purpose or object, and property has 
become vested in a trustee upon such trust (either 
from such person having been originaily named as 
trustee, or having become so subsequently by oper- 
ation of law^), tile person or persons who for the time 
being may be beneficially interested in that trust may 
bring a suit against such trustee to enforce that 
trust at any distance of time without being barred by 
n language of the section is 

specially framed so as to exclude implied trusts, or 
such trusts ^as the law would infer iiicreJy from the 
existence of particular facts or fiduciary relations. 
ivHEEODEMO.M!;Y DoSSEE V. DoOEGAMONEY i)0,SSEE 

[I. L. E., 4 Calc., 455 : 3 C. L. E., 315 
S. G. in lower Court . , 2 C. li. E., 112 

24. — lind arts. 118, 138, 134. 

Trust for a specific purpose.’'--JPer Gaeth, C. J. 
ihe words ‘'‘’in trust for a specific purpose^'’ are 
intended to apply to trusts created for some defined 
(.)r particular purpose or object, as distinguished from 
trusts of a general nature such as the law impresses 
upon executors and others who hold recognised fidu- 
ciary positions. Ter W.hite, J.— The words ^‘in 
trust for a specific purpose^" are used in a restrictive 
sense, and limit the character and nature of the trust 
nftacliing to the property which is sought to be 
xollowed. The phrase is a compendious form of 
expression for trusts of the nature and character 
mentioned in articles 133 and 134 of the Limitation 
Act, naiiiely, such as attach to property conveyed in 
trust, deposited, pawned, or mortgaged. Geeendee 
U iitJKEEE Ghose V. Mackintosh 

[I. I,. E., 4 Calc., S97 : 4 C5. L. E., 193 

, " -nr ‘17 ^ Trustee and cestui que 

irust— mil— Void gifL^Mesidue.—Qift of in- 
terest. Share of rents and profits . — Corpus of 
estate. A. by his last will and testament gave his 
property to trustees, partly in trust for religious 
and other purposes, and partly to pay thereout to 
certain persons and their heirs for ever certain an- 
nuities, being fixed portions of the net profits of a 
certein estate called the Hnrro estate which amounted 
to iv3,150. A. died in November 1863. On the 11th 
of August 1879, the heir of one of the annuitants 
instituted a suit claiming a share under the will, and 
asking for a partition of that sliare. The plaintiff 
alleged, besides, that certain of the trusts and pro- 
visions ill the will were invalid in law; that, conse- 
quently, a large portion of the testator^s property 
remained undisposed of at his death, and she claimed 
a share oi this residue as one of the heirs of the 
testator. Seld that, under the circumstances, the 
gilt 01 the share of the rents and profits amounted to 
a gift ot a share in the corpus of the estate; and 


that, in respect of that portion of the plaintiffs s 
claim, the suit was not barred by limitation. Khe- 
rodemoney Tossee v. Doorgamoney Tossee, J, L. R., 

4 Calc.y 455 ; Greender Chunder Qliose v. Maclcin- 
tosJi, L L. R., 4 Calc., 897; Amend Moye BaU v. 
Grish Chunder My ti, I. L. R., 7 Calc., 772; Mannox 
V. Greener, L. R., 14 Rp, 456; and Soolcmoy Chunder 
Bass V. Monohari Bossee, I. L. R., 7 Calc., 269, 
cited. ^ Where an estate is given by wull to trustees 
for religious and other purposes, some of which are 
invalid or fail, the heirs of the testator may be 
barred by limitation from recovering the portion uii’ 
disposed of, though they might still bring a suit 
ag’ainst the trustees to compel them to properly ad- 
minister the trusts which had not failed, Heman- 
GiNi Lasi V. Nobin Chand Ghose 

[I. Ij. K., 8 Calc., 788 : 11 C. L. E., 370 

26. JExpress trust, — Where 

the property became vested in the defendants for 
specilic imrposes; and, althougii it was no longer in 
their hands, the money could be traced to tlie bands 
of the trustees, and the losses were caused by their 
misconduct and improper dealing with that 

the suit fell within the sectioiq and tliat, under the 
provision of section 10 of the Limitation Act (X V of 
1877), it was not barred. Thakeesey Deveaj t 
Huebhtjm Nuesey . I. L. E., 8 Bom., 432 

27. a.nd art. Trust for 

specific purpose.— Money received.— R. sued his 
father and brother A. for partition of the family 
estate, and obtained a decree by which he was entitled 

I to recover, inter alia, one third of a debt due to the 
family. In May 1878 the debtor, having received no 
notice of R.^s claim, paid the debt to the father. Tlie 
father died and his estate came into the possession of 
A. Eeld, in a suit brought by R. in July 1881 
against A. for one tliird of the debt, that the money 
received by the father was not held in trust for a 
specific purpose within the meaning of section 10 
of the Limitation Act, 1877, and that the suit was 
barred by limitation under article 62 of schedule 
II of the said Act. Aepnchala PiLLAid;. Eama- 
samyaPillai . . I. L. E., 6 Mad., 402 

28. — — Allegation of holding in 

trust. By Act XV of 1877, section 10, where pro- 
perty has become vested in a person in trust for a 
specific purpose, a suit to follow such property in his 
hands is not barred by lapse of time. Acting under 
Eegulation V of 1804, the Court of Wards took 
charge of an impartible zemindari, on the death of ' 
the zemindar, leaving minor sons, of whom the eldest 
was^ afterwards recognised as heir and received pos- 
session ^on attaining full age. Upon a snbseq^uent ad- 
judication of forfeiture against him under Regula- 
tion VII of 1808, the Government obtained possession 
of the zemindari. Held that the Government was 
not placed in the position of a person in whom 
property had become vested for a specific purpose, 
and that the above section was not applicable to ]pre- 
vent the operation of the law of limitation under Act 
X\ of 1877, which barred the suit brought by another 
of the sons, alleging iitle to the zemindari. Vizi- 
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LIMITATION ACT, 1877, s. lO-eoivlinned. 

ABAMAEAZn V. SECBETAEY OF STATE FOB INDIA IN 

Couscii 

[I. I,. E., 8 Mad., 625 : L. E., 12 I. A., 120 

29 ^ and. arts. 118, 123, and 

X4,^,~~LimitaUon of suit relating to property held 
in trust— A suit, in order to fall within Act IX of 
1871, section 10, excepting suits against trustees from 
limitation, inust be brought for the purpose of re- 
covering the trust property for the benefit of the 
trust; that section meaning that when trust property 
is used for some purpose other than that of the trust, 
it may be recovered, without any bar of time, from 
tlie hands of those in whom it has been vested in 
trust. Where the plaintiff sued to enforce his own 
pfirsoiial right to manage an endownnent dedicated to 
religious purposes, there being no question whether 
or not tlie property was being applied to such pin*poses 
by the manager in possession, the above section was 
held inapplicahle. The possession of the defendant 
liaving been adverse for more than twelve years, — Seld 
that the suit might fall within article 123 or 145 of 
the second schedule of Act IX of 1871, in force when 
the suit was brought. If it fell within neither 
of the above, it would be barred under article 118. 
Balwant Rao V . PiTRAK Mal , I. L, B., 6 All., 1 
S. C. Balwant Rao Bishwais’t Chandra Chor 
V . Pu,RAN Mal Chaube . L. B.., 10 I. A., 90 

20, Trust , — 'Resulting trust . — 

Suit against trustee for possessimi of share, and for 
account and reconerif of profits. — M. and S. purchased 
certain property jointly in 1865, and bad equal inter- 
ests in it till 1868, when M,’s interest was reduced to 
one third, S. paid the entire purchase-money in the 
first instance, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and ultimately obtained possession in 1869 
or 1870, and took the profits from that date. M. did 
not pay any part of the money up to 1870, and it was 
not till 1871 that the whole of his share of it was 
subscrihed, and he paid little or nothing towards the 
expenses. Subsequently he sued S. for possession of 
his share, to have an account taken of the profits, 
and to recover his share of them with future mesne 
profits and costs. Reid that, under the above cir- 
cumstances, there was a resulting trust in favour of 
tlie plaintiff, and the defendant became liable to 
account to bim for bis share ; but inasmuch as there 
was no express trust, and the property did not be- 
come vested in trust for a specific purpose within the 
meaning of section 10 of the Limitation Act, and the 
suit was not brought for the purpose of following 
such trust property in the hands of a trustee, within 
the meaning of the section, such suit was not one 
which, under section 10, might not be barred by any 
length of time. Bulivant Rao Bishwant Chor v. 
B'Uran Mal Cliauhe, L, R., 10 1. A.^ 90, referred to. 
Muhammad HABiBHLiiAH Khan v, Sardar Husain 
Kean .... I. L. B., 7 All., 25 

— Constructive trust . — B. and 

D., I’ather and son, wore jointly entitled to a moiety 
of certain pr()i])erty. Bis brother E., and Jf., Bis son, 
being jointly entitled to the other moiety. B. and D. 
were transported for life. Thirty years afterwards 


limitation act, 1877, s. 10 — -eontlmied. 

( B. having meantime died) J). returned from trans- 
portation, and asserted his right to a moiety against 
a person deriving his title from JB. and K., who had 
taken possession of the whole. Reid, looking to all 
the circumstances of the case, that B. andiT. had 
taken possession subject to a constructive trust in 
favour of JB. and D., and that accordingly D. was 
entitled to assert his right, and no limitation could 
affect it. Dueua Prasad r. Asa Ram 

[I. L. B., 2 All, 361 

32. and art. 98. — LiabiUiy 

of estate of deceased director. — BanJeer, Who is a . — ■ 
The plaintiffs^ company went into liquidation early in 
the year 1879, in consequence of losses sustained by 
the failure of Nursey Kessowji & Co., which firm 
had been the bankers of the said company. The said 
firm had stopped payment on the 26th December 
1878, having then in its Iiands the sum of R8, 80,250- 
14-1, belonging to the company. In this suit the 
official liquidators of the company sought to recover 
that sum from the defendants, who had been direc- 
tors of the company, and a further sum of B2,48,670- 
14-0 as damages sustained by the company through 
the fraud and gross negligence of the defendants in 
permitting Nursey Kessowji, the agent of the com- 
pany, to deal with certain shares for his own pur- 
poses. One of the defendants (No. 3) died after 
the institution of the suit, and his sons were made 
parties. Reid, that the estate of the deceased di- 
rector was liable, on the ground that the misfea- 
sance of a director is a breach of trust, and not a 
mere personal default. Reid, further, that the claim, 
not being a claim for any specific property still in the 
hands of the representatives, was not covered by sec- 
tion 10 and article 98 of tbe second scbednle of the 
Limitation Act, and was barred by the lapse of three 
years : ^ but that as tbe limitation counted from the 
date of the institution of the suit, and not from the 
date of the amendment of the plaint, the whole claim 
survived in this case. New Fleming- SPiNNiNa and 
Weaving- Company v. Kessowji Naik 

[I. L. B., 9 Bom., 373 

33. Creditor's trust fund . — 

Suit for distributio7i of unclaimed dividends,-— WliQve 
a creditors trust deed contained no provision for re- 
distribution of unclaimed dividends and a suit was 
brought by the represeutatives of one of the creditors, 
party to the deed, for the administration and distri- 
bution of funds in the defendants' possession allotted 
to other creditors by way of dividends but unclaimed 
by them for forty years : Sem.Ue,—T\va.t as the trust 
sought to be established in favour of the plaintiffs 
would he a resulting trust not expressly declared, sec- 
tion 10 of the Limitation Act, 1877, would not Rpply, 
Maniokavelu Mudali V. Arbuthnot & Co, 

[I. L. B., 4 Mad., 404 

34. — ly cestui que trust 

against trustee, — Trust. — A, alleged that his father 
B. had, before his death, placed in the hands of C. a 
cerfiiin sum of money, and had also transferred to 0. 
his landed pro])LTty upon trust, that C, should, during 
the minority of A., hold the money and manage the 
property for the benefit of A., and maintain A,, and 
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•IiIMITATIOH ACT, 1877, s. 10 -—conUmed, 
slvoiild, on A/$ attaining liis majority, make over to 
liim tlie property and so mucli of tlie money as should 
then be unexpended ; and that C. had accej^ted the 
trust, but, upon Aj*s coming of age, had refused to 
render any account. A., accordingly, brought a suit 
for an account. O. pleaded that A. had attained his 
majority at a much earlier period than he alleged, and 
tlia-t the suit was barred by limitation. A, replied 
that, under section 10 of Act XV of 1877, his suit 
cnuld not he barred by any length of time. Held 
that section 10 of Act XV of 1877 did not apply to 
such a case, and that AJs suit would be barred if not 
brought within six years from the time when he at- 
tained Ills majority, and became entitled to demand 
an account. In India, suits between a cestui que 
trust and a trustee for an account are governed solely 
l)y the Limitation Act (XV of 1877) ,• and nnlcss they 
fall witliin the exemption of section 10, are liable to 
become barred by some one or other of the articles in 
the second Schedule of the Act. To claim the benefit 
of section 10, a suit against a trustee must be for the 
purpose of following the trust- property in his hands. 
If the object of the suit is not to recover any property 
in, specie, but to have an account of the defendant’s 
stew'ardship, which means an account of tlie moneys 
received and disbursed by the defendant on plaiiitiif’s 
Ijelialf, and to he paid any balance ^vhich may be 
found due to him upon taking tlie account, it must 
be brought withiii six years from the time when the 
plaintilf had first a right to demand it. Saroda 
Peeshad Chattopadhya V . Brojo hTATii Bkutta- 
OHABJEE . I. Xi. E.., 5 Calc., 910 : 6 C. L. B., 195 


— s. 12 (1871, s. 13 ; Act VIII of 
1859, s, 333). 

See Aet. 177 . I. L. B., 1 All., 644 

Computation of period of 


Umitation. — Hay on which cause of action arises,- 
In calculating the period of Umitation for bringing 
suits provided by Act XIV of 1859, the day on which 
the cause of action arose was to be excluded from the 
computation. Mumdy Chinna Comaeappa Setti 
Ramasamy Setti ... 4 Mad., 409 

D'ETESHirif Lale Sahoo X . Asmutoonissa 

[19 W. B., 94 

CalctilaMon of period of 


limitation, — In calculating the period of limitation 
for bringing suits, the day on which the cause of 
action arose should be included in the computation ; 
and in excluding from the limitation the period 
during wdiich a suit was pending, the day on which 
proceedings therein w^ere commenced and the day on 
which they ended should both be counted. Hueeo 
SOONDEREE DabEA U. KalLYMOHUN 

[Marsli., 138 : W. B., F. B., 46 : 1 Hay, 301 

3^ Hxclusion of day on which 

GOniraetis made or debt is payable. — The date on 
which a contract is made is to be excluded in com- 
puting the time allowed for its performance. The 
date on which a debt becomes payable is to be ex- 
cluded in calculating the period of limitation, 

' Lakshtjman Bakhaeam u. Ranu bin Sidoji 

[6 Bom., A, C„ 51 


IiIMITATIOH ACT, 1877, s. 12 — continued^ 

4 , — Mxohision of day on which 

agreement was made . — Iti a suit foi’ balance of an 
account stated, the defendant had given a, written 
acknowledgment, on 22Lid July 1867, that the sum 
sued for w'as due from him to the plaintiff. The 
j)laint was presented on 22nd .Inly 1870. Held,%\m 
day on which the acknowledgment was made was to 
be excluded, and, therefore, the suit was not barred. 
Mad AN Mohun Das v, Gaue Mohun Sirkae 

^ [6 B. Ti. B., 293, note. 


Suit on bond. — Hxclusion of 


date of bond. — The day mentioned in a bond for the 
repayment of money as that on which the money is 
to be repaid is to he excluded from the period of com- 
putation under the Limitation Act. Tlie borrower in 
such case has until the last moment of the day men- 
tioned for the payment, and the right to sue accrues 
not on, hut from that day. Ex parte Palany 
Andy Pillay . . . .4 Mad., 330 

0^ Suit onbond. — Hxclusion of 

day specified for payment. — Limitation Aet, 1871, 
s. 13 . — 111 a suit on a bond where a day is specified 
for payment, the period of limitation is to be com- 
puted from, and exclusive of, the day so specified as 
being the day on which the right to sne accrued. 
Ram Churn Deyi?. Ina Sheik . 24 W. B.5 463 

7^ Holiday. — Cause of action. 

— ^Promissory note payable on demand, — The plaintiff 
sued on a promissory note payable on demand dated 
November 14th, 1867. He filed Ids plaint on Novem- 
ber 14th, 1870, that being tlie first day on wliich the 
Court was open after tlie Durga Puja holidays. The 
13th November was Sunday. Held, the day on 
which the note was made was to he excluded in com- 
puting the period of limitation, and that, therefore, 
the suit was not barred. Abdul Alt u. Taeachand 
Ghose . . . . 6 B. L, B., 292 

S. C. on appeal. Tarachand Ghose v. Abdul 
Ali . 8 B. L. B., 24 : 16 W. B., O. C., 1 

Muhtab V. Ram Dyal . , 3 Agra, 319 

8, — Civil Procedure Code, 1859, 

s. 246. — Time for suing . — The day on which judg- 
ment is pronounced is not to he reckoned within the 
time allowed for bringing a suit under section 246. 
Pbtambue Shaha V. Kueoona Moyee Dbbea 

[W. K., 1864, 321 


• Civil Procedure Code, 1859, 


s. 246. — The day on which the order under section 
246 was passed must be excluded in computing the 
year allowed by that section. Kasheenath Shaha 
V . Johendronath Baboo . . 22 W. B., 08 

Computation of period of. 

— Civil Procedure Code, 1859, s. 246. — In computing 
the time for bringing a suit to set aside an order 
made under section 246 of the Code of Civil Proce- 
dure, the date upon which tlie order is signed, and 
not the date upon wdiich it is verbally made, should 
be considered. Bapu BIN Ishyar v. Lakshuman 
Baji .... . . 10 Bom., 19 
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LIMITATION ACT, 1877, s. V2t— continued. 

— Computation of time , — 

iExchmon of dm/ under s, 20 of the Limitation Act, 
i.S'o£*.>-Tlie day *031 which the aj)plicatioii for execu- 
tion is made is not to he reckoned in computjng the 
tliree years alluded to in section 20, Act XIV of 
1859. ViEASAMT Mudali V, Manommany Ammal. 
VeKEATA BALAEEISHEA ChETTI V. VlJIAEAQ-tr- 

■NADiiA Yalaji Keishna Gopaleb ,, 4 Mad., 32 

22 ^ Act IX of 187 f s. 13.— 

Comptitcdion of period of limitation. — In calculating 
the period of limitation prescribed in schedule II of 
Act IX of 1871 for applications as well as for suits 
and appeals, the day on which the order or decree 
a})peakid against was made should be excluded. 
O'er, JAR V. Barte , I. Ii. B., 2 Bom., 673 

MaNCHAEAM KALLIANDAS U. RATIEAL LAIiSHATSTn 

ear , . . .6 Bom., A. C., 39 

13. Execution of decree . — 

Mali dap. — Simdap . — A decree Avas passed on the 6th 
Septeinber 1865. Application for execution was 
made on 7th September 1868; the 6tli September 
1S6S iras Sunday. Held that the day on which 
the aiiplication for execution was made was not to be 
excluded from the computation, and that the applica- 
tion must be made within three calendar years from 
tlie passing of the decree. Khodie Lal r. Bxswase 
Keewae 

[4 B. L. B., A. C., 131: 13 W. B., 122 

But see Brajabehari v. Kamal Rot 

[1 B. Ii. B., S. K., 1 

S. C. Eeojo Beharee Sahoy v . Kewal Ram 

[10 W. B., 5 

This section does away with the case of Elias v. 
Habool Mooshee MoosHEii: 

[1 Ind. Jur., N. S., 18 : Bourke, 382 

ill which it was held that on the original side delay in 
furinshing office copies of judgments alforded no 
ground for not iiling the memorandum of appeal 
wltliin the time prescribed. 

14. Time for ohtaining copy 

of judgment . — The time which intervenes between 
the putting in stamps and obtaining a copy of the 
decree should be excluded from the time prescribed 
for the presentation of an appeal. Bale Gopalnath 
Sahee Deo x. Fuduai Koonwae 

[5 W. B., Mis., 44 

Gopeeeath Roy v. Gopebnath Chatterjee 

[6 W. B., Mis., 100 

15. Deduction of time oieoes- 

sanj for obtaining copy of decree . — Co^ry of judg- 
ment.— Appeal. — In computing the period of riinety 

under section 13 of .Act IX of 1871 for filing an 
the appellant is, as a matter of right, entitled 
ueduct tlie number of days required for taking a 
copy of the decree only. The word decree ” in that 
section does not include the “ judgment.” Under the 
circuiustances, however, the Court admitted the ap- 
although presented after time. Hoeil Pat- 
TUCE V. Buowaneebam: 

[15 B. I*. E., 273, note : 21 W. B., 308 


LIMITATIOH ACT, 1877, s. m‘--coiiiinued. 

20, Deduction of time neces- 
sary for obtriining copy In computing .the 

period of limitation prescribed for an appeal by sec- 
tion 13 of Act IX of 1871, the time from which the 
period must be taken to run is the date of the decree 
appealed against; and the days which, under tliat 
section, may be excluded are only the days requisite 
for obtaining a copy of the decree. But if in any 
case it is impossible for the appellant to obtain a copy 
of the decree or to obtain a copy of the judgment in 
time, the Court, if satisfied that the appellant is not 
to blame, may consider that there is sufficient cause 
within the meaning of section 5, clause h of Act IX 
of 1871, and may, on application, admit the appeal 
after the period of limitation prescribed by the Act. 
Jaq-arnath Singh v. Shbwratan Singh 

[15 B. L. R., B. B., 272 : 24 W. B., 105 

17. — — Application for copy of 

deco^ee. — Practice. — A suit for possession of land 
having been decided on the 6th January 1881, a copy 
of the judgment was applied for on the 7th January, 
but the paper and fees for the copy were not deposit- 
ed till the following day. The copy was delivered on 
the 31st January, and an appeal was filed by the 
applicant on the 2nd March, The Court to which 
the appeal was presented held that, according to 
the practice of the Court, the fees ought to have been 
paid on the day on which the application was made, 
and in calculating the period of limitation excluded 
only the period between the 8th and 31st January, 
and accordingly rejected the appeal as having been 
presented one day late. Held^ on appeal to the High 
Court, that the question as to xvliether the period ex- 
cluded should have begun on the 7th or 8th was a 
matter to he determined by the practice of the Court. 
Hobin Chhnder Roy v. Brojenheo Coomab Roy 

[12 C. L. B., 541 

IS. and art. Ihl.— Appeal. 

— Time requisite for obtaining a copy of the decree. 
— ^A plaintiff wishing to appeal from a decision 
passed against him on the original side of the High 
Court, dated 16tli August 1883, presented for filing 
his memorandum of appeal to the Registrar on the 
5th September 1883, but by reason of the decree not 
having been signed on that date, no copy of the de- 
cree was presented therewith. The Registrar re- 
fused to accept the appeal. On the 6th September 
the decree was signed, and on the 7th an office copy 
thereof was obtained by the defendant's attorney, 
who, on the 8th September, served a copy at the 
office of the plaintiff's attorney. On the 12th Sep- 
tember, the plaintiff applied for an office copy, wliicli 
he obtained on the 13th, and on the 15th tendered 
such copy and his memorandum of appeal to the Re- 
gistrar. The Registrar refused to accept the appeal, 
unless under an order of Court, it being in his opi- 
nion out of time. On the 6th December 1883 a 
Judge sitting on the original side admitted the 
appeal. The appeal subsequently came on for hear- 
ing, when the defendant contended that the appeal 
was barred, it not having been filed within twenty 
days from the date of the decree. The Court held 
that the appeal was so barred. Held, on review, that 
the plaintiff having allowed five days to expire after 


( 3177 ) 


DIGEST OF CASES. 


( 3178 ) 


LIMITATION ACT, 1877, s. 12 and art. 

151 — continued* 

tlie, decree was signed before applying for a copy, 
and not liaviiig filed liis appeal, after so obtaining a 
copy, at tlie earliest opportunity possible, such a de- 
lay being entirely unaccounted for, could not be held 
to be time requisite for obtaining a copy of the de- 
cree,^^ and tliat, therefore, the appeal was out of 
time. Ramey v. Beottg-htok 

[I. L. B., 10 Calc., 652 

19. Exclusion of time necessary 

for ohiaining copy of judgment . — Certain accused 
persons were convicted on the 29th February 1884, and 
made their first application for a copy of the Judgment 
on the 25th March, tendering stamped paper for such 
copy on the 26th and 29th March. The copy was 
prepared on the 30th, and the prisoners, who had 
been admitted to bail on the 5th March, presented 
tlieir appeal on the 7th April 1884, which wns reject- 
ed as being out of time. Held that the appeal ought 
to have been admitted. In the matter oe Jhabbu 
Singh . . . , I. L. B,., 10 Gale., 642 

20. Appeal under cl. 10 of 

the Letters Latent . — In computing the period of 
limitation prescribed for an appeal under clause 10 
of the Letters Patent, the time requisite for obtain- 
ing a copy of the judgment appealed from cannot be 
deducted, such copy not being required under the 
rules of the Court to be presented with the memoran- 
dum of appeal. Fazal Muhammad r. Phul Kuae 

[I. L. B., 2 All., 192 

21. Time for ohiaining copy 

of decree . — In computing the time required for ob- 
taining a copy of the decree appealed against the day 
on which the stamp paper was deposited and the day 
on which the copy was supplied must each be count- 
ed. Bbee Chundee Joobeaj r. Mohamed Asgue 

[W. B., 1364, 145 

22. Delay in appealing . — 

Time for obtaining copy of decree. — Civil Procedure 
Code, 1859, s. 333 . — In calculating the ninety days 
allowed for an appeal by Act VIII of 1859, section 
333, tbe period between the date on which judgment 
was pronounced and that on which the decree was 
signed by the Judge was allowed to be deducted, as 
coming within the words, exclusive of such time as 
may be requisite for obtaining a copy of the decree ” 
in that section. Ik the mattbe oe Chowdhey 
Mohekdeo ISTaeaik Roy . . 18 W. B., 512 

23 ^ . — Piifie for obtaining copy 

of judgment . — The time requisite for obtaining a 
copy of the decree appealed against, which, under 
section 12 of the Limitation Act XV of 1877, is to he 
excluded in computing the period of limitation for 
the appeal, is determined when the copy is ready for 
delivery. Goeae Chukeee Roy v. Bro.to Behary 
Mittee . . . , 9 C. L. B., 293 

24. Appeal presented after 

time. — Time requisite for obtaining copy of decree. 
—Where a decree was passed on the 22nd September, 
and application for a copy was made not until 29tli, 
and tben with insufficient folios, and tlie Court was 
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closed for the vacation from 30tli September to 1st 
November, the deficient folios being filed on the day 
it reopened, 2nd November, the copy delivered on the 
6th, and the appeal filed on the 14th, — Held that 
the appeal was out of time under section 12 of the 
Limitation Act, the appellant not being entitled to a 
deduction of the time occupied in ascertaining what 
the requisite number of folios was. Gukga Dass 
Dey V. Ramjoy Dey . I. L. B., 12 Calc., 30 

25. Exclusion of time bettveen 

delivery of judgment and signing decree. — Time for 
obtaining copy of decree . — Where a suitor is iinahle 
to obtain a copy of a decree from which he desires to 
appeal, by reason of the decree being unsigned, he is 
entitled under section 12 of the Limitation Act to 
deduct the time between the delivery of the judg- 
ment and that of the signing of the decree in com- 
puting the time taken in presenting his appeal. 
Bani Madhub Mittee v. Matukgiki Dassi. 
Kali Shukeee Dass v. Gopal Chundee Dutt 

[I. L. B., 13 Calc., 104 

26. and art. 154. — Appeal 

by prisoner. — Limitation. — Time necessary to ob^ 
tain copy of judgment . — In computing the period of 
limitation prescribed for an appeal from a sentence 
of a Criminal Court by article 154 of schedule II 
of the Limitation Act, 1877, the time taken in for- 
warding an application by a prisoner for a copy of 
the judgment and in transmitting the same from the 
Court to the jail must be excluded. Queen-Em- 
PEESS V. Likgaya . I. L. B., 9 Mad., 258 

27. Computation of limita- 

tion. — Act XIV of 1859, s. 1, cl. 6. — In computing 
tbe period of limitation under clause 6, section 1, of 
Act XIV of 1859, tbe day on which the award was 
passed was to he excluded. Rumonee Sookdeey 
DOSSIA V. PUKCHANUK Bose . 4. W. B., 105 

s. 13 (1871, s. 14; 1859, s. 13). 

Ignorance of defendcmf^ s 

residence. — Absence from India. — Ignorance of de- 
fendants residence does not fall within any of the 
provisions of the Limitation Act, extending the 
periods of limitation prescribed by that Act. But 
under section 13 plaintifi; is entitled to exclude from 
the computation of the periods of limitation appli- 
cable to his claims, the time during which the de- 
fendant is absent out of British territories. The la-w 
of limitation being a law which bars the remedy, and 
does not destroy the right, if by any of its sections 
indulgence is shown to suitors, the Court will feel 
hound to give full e:ffiect to the language in which 
that indulgence is conceded. Mahomed Museeh- 
ood-eek Khak V. Museehooddeek 

[2 N. W., 173 

2, and s. 9. — Continuous 

running of time. — Exclusion of time of defendants 
aJbsence from JBritish India . — Section 13 of the Li- 
mitation Act, 1877, is not in any way a,ffected or 
qualified by section 9 of the same Act. In comput- 
ing, therefore, the period of limitation prescribed for 
a suit, the time during which the defendant has 


( 3179 ) 


DIGEST OP CASES. 


( 3180 ) 


LIMITATIOIT ACT, 1877, s. 13 and 8. 9 

•—coniintted, 

been absent from Britisb India should be excluded, 
notwitlistanding^ that such period had begun to run 
before the defendant left British India. Narronji 
BJmnji v. Mugniram Ohandaji, L L. JS., 6 Bom,, 
103, dissented from. Bease & Co. d. Datis 

[I. Ii. R., 4 All., 630 


3. ■ 


Befendanfs absence from 


British India. — Computation of the period of li- 
mitation. — Adjusted and signed accounf — Sections 
9 and 13 of Act XV of 1877 adopt the law of 
limitation in England, and they must ^ be read 
together in computing the period of limitation. 
Where the statutory period has once begun to run in 
respect of any cause of action, the subsequent ab- 
sence of the defendant from British India will not 
stop it from running. The defendant adjusted and 
signed his account with the plaintiffs in Bombay on 
the 13th of January 1871, and shortly afterwards 
went to reside out of British India, in the territories 
of His Highness the Nizam. There was no subse- 
quent payment of interest as such, and no payment 
of any part of the principal. Meld that the plain- 
tiffs’ suit for the balance of the account was barred 
by tbe law of limitation, not having been brought 
witliin three years after the adjustment. Naeeonji 
Beimji aj. Mugi^ieam Chandaji 

[I. Ii. R., 0 Bom., 103 

Befendanfs absence from 


India . — The plaintiff sued on a bond, dated 20th 
August 1879, payable by monthly instalments, the 
hrst to be due on 4t]i September 1879 j the bond 
provided that, if default should be made in one 
instalment, the obligor should, if so required, pay 
the whole amount. The defendant made default 
ill the fourth instalment, and no more instalments 
were paid, and no demand of payment was made 
until 30th January 1884. The suit was brought on 
28th April 1884. The defendant had been absent 
from India for more than twm years and three 
months, out of the four years and four months which 
had elapsed between the date of the defendant’s 
default, and the date of suit. Eeld, dissenting from 
Naronji BMm^i v. Mugniram Chandaji, I. L. JK., 6 
Bom., 103, that, even if the cause of action had arisen 
on the 4th December 1879, nevertheless the suit was 
not barred, inasmuch as the period during which the 
defendant had been absent from India was to be de- 
ducted in computing the period of limitation. Hae- 
AIANTKAM SaEHUEAM PiTY V. BoWLES 

[I. Ii. R., 8 Bom., 561 


5. ' 


Absence of defendant from 


British India. — Section 13 of the Limitation Act, 
which excludes the time during which a defendant 
has been absent from British India in computing the 
period of limitation for any suit, does not apply to a 
case when, to the knowledge of the plaiiitiif, the 
defemhiut, though not residing in British India, is 
represented by a duly constituted agent and mookh- 
tar. HAiiKiNtiTON V. Goeesh Hoy 

[I. Ii. R., 10 Calc., 440 

0^ jilggjiQg from British India. 

•^Bfoceedings in exei'iilon of decree . — The provi- 
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sions of section 13 of Act XV of 1877 are not appli- 
cable to proceedings in the execution of a decree^ 
Ahsan Khae V. Gaega Ram 

[I. L. R., 3 All., 185 

^ s. 14 (1871, s. 15 ; 1859, s. 14). 

See Limitation Act, 1877. 

, [I.L.R.,10 Calc., '748 

See^.^ . , I.L.R.,5 A11.9 59I' 

See Aets. 128, 129. 

[I. L. R., 5 Bom., 48 

The corresponding section of the Act of 1859 was 
held not to apply to cases under the Rent Act X of 
1859. Roy Rally Peosonno Sein r. Kisto Ntjnb 
Dundee . . . W. R., 1864, Act X, 13 

SOUDAMONEE DOSSEE POOENO ClIUNDER ROY 

[W, R., 1864, Act X, 113 

Dabee v. Nueeesunnissa 

[W. R., 1864, Act X, 116 

JUGGURNATH ROX ChOWDHBY S). RaJ ChUNDEE 

Roy . . . W. R., 1864, Act X, 120 

Ram Sunkue Sanabutty Gobaul Kishen 
Deo . , . . * . IW.B., 68 

Modhoo Soodun Mojoomdae ®. Brojonath 
Koond Chowdhey . 5 W. R., Act X, 44 

Nor to its amending Act for the North-West Pro- 
vinces, Act XIV of 1863, Nona v. Dhoomun Dass 

[5 N. W., 30 

It w^as also held not applicable to section 42 of 
Bombay Act VII of 1867. Hari Ramchandea v. 
Vishnu Kbishnaji . . .10 Bom., 204 


1 . 


and s. 6. — Application 


to special laws. — Bombay Bistrict Municipal Act 
{Bom. Act VI of 1S73), s. 86 . — Tbe general 
provisions of the Limitation Act, 1877, are appli- 
cable to cases for which periods of limitation are 
specially provided by local or special law^s. There- 
fore, where a suit was brought in the Court of 
the District Judge of Belgaum on 30th January 
1882 and was subsequently presented on the same 
day in the Court of the Subordinate Judge of 
Belgaum, the High Court held that the provisions 
of section 14 taken with section G of Act XV of 
1877 applied to tbe case so as to exclude the 
period between 30th January and 6th February 1882 
ill computing the period of three montlis prescribed 
by the Bombay District Municipal Act (Bombay Act 
VI of 1873) section 86. Golapchand Eoivlukha v. 
Krishto Chunder, I. L. JS., 5 Calc., 314 ; Nijahuioola 
V. Wozir All, I. L. M., 8 Calc., 910; and Ekeiter 
Mohun Chuclcerbuity v. Dinabashy Shaha, I. L. M., 
10 Calc., 265, followed. Sori Mamchandi^a v. 
Vishnu Erishnaji, 10 Bom., 204, distinguished. 
Gurachaeya V . Collector oe Belgaum 

[I. L. R., 8 Bom., 529 

2. Special limitation under 


Acts other than the Limitation Act. — Suit under Be- 
gisU'ation Act {III of 1877), s. 77 . — Section 14 of the 
Limitation Act provides for cases in which a plaintih" 
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in perfect good faitli, but under mistake, baa insti- 
tuted proceedings in a Court not having jurisdiction 
In the matter, and is applicable not only to the pro- 
visions of the Limitation Act itself, but also to the 
provisions of all Acts providing a special time for the 
iiinitation of suits. Khbttee Mohun Chuceee- 
BUTTY V, DiNABASHY ShAHA 

[I. li. B., 10 Cale., 265 

The corresponding section of Act XIV of 1859 
and Act X of 1871 was held not to apply to cases of 
■execution of decrees. Khetteonath Bey v. Gos- 
sain Doss Dey . . 1 Ind. Jur., N. S., 49 

[4 W. K., Mis., 18 

Sheo Naeaie- 45. JooauL Kishen IUjm: 

[7W. B.,327 

Keishka Chbtty 45. Kami Chetty . 8 Mad., 99 

NaEAK APPA AiyAF 45. Nanna Ammal alia^ 
Paevathy Ammal . . 8 Mad., 97 | 

Mahalakshmi Ammal 45 . Lakshmi Ammal 

[8 Mad., 105 

JlWAlT SiKG-H 45. SAENAM SiKGH 

[I. L. B., 1 All., 97 

Timal KuAEI^45. Ablaeh Kai 

[I. li. B., 1 All., 254 

Dhonessue Kooee 45. Koy Goodee Sahoy 

[I. L. B., 2 Calc., 336 

WOOMACHTTEH MiTTEE 45. MoHAMOYA. WoOMA- 
CHUEN Mittee V. Bejoy Kishoee Koy 

[W. B., 1864, ISO 

Banee Kant Ghose n. Haean Kisto Ghose 

[24 W. B., 405 

OiEiDHAEA Doss Manakji Tadahayi Biezi 
Mohandoss 45. Stteaneni Lakshmi Veneamaia 
Kow. Calapatapu Keistnayya v. Lakshmi 
Venkamma Row , . .5 Mad., 93 

Contra^ Peomothonath Koy Bahahooe Wat- 
son & Co. .... 24 W. B., 303 

But section 14 of Act XV of 1877 now expressly 
applies to applications of any sort. 

3^ J)eduction of time ocqu- 

pied hy former suit under old Imv of limitation , — 
The plaiiitifi: instituted a suit under the old law 
(Bengal Regulation III of 1793), and was non-suited 
on appeal, because the plaint was defective in not 
stating the boundaries of the land claimed. While 
the appeal was pending, Act XIV of 1859 came into 
operation. He instituted a fresh suit, and claimed to 
deduct the time occupied in prosecuting the former 
suit and appeal under the provisions of Act XIV of 
1 859, section 14. Held (hy the majority of the Court), 
that the plaintiff was non-suited owing to his negli- 
gence, and the time sought to he deducted from the 
period of limitation could not he allowed. Per LoCH 
and Pundit, JJ. — Under the circumstances the time 
should he deducted in computing the period of limit- 
ation. CllUNDEE MADHUB ChUCKEEBUTTY 45. RAM 

CooMAE Chowdhey . B. L, B., Sup. VoL, 553 

[6 W. B., 184 
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The former proceeding must have been taken hy 
the plaintiff or some one through whom he claims 
(see the definition of plaintiff in section 3 of the 
Act) and this was the ssmie under the former Acts. 
Baeodakant Koy 45 . Sooemoy Mookeejee 

[1 W. B., 29 

Moeeis 45. Sambamuethi Kayan . 6 Mad., 122 

4 , gnif 'bond fide hrougJii in 

Court without jurisdiction, — The time for which 
suits may have been pending in Courts which had not 
jurisdiction should he deducted in computing the 
period of limitation if the Judge should find that the 
suits were prosecuted bond fide and with due dili- 
gence. Nobo Coomee Chuckeebutty 45. Koylas- 
CHUNDEE Baeooen . , .17 W, B-., 518 

5 ^ Deduction of time former 

suit was being prosecuted. — The plaintiffs sued the 
son of a deceased debtor witlioiit ascertaining 
whether or not he was of age, and then, when the 
plaint was returned to them, they sued the minor’s 
mother, also without ascertaining whether she was 
legally constituted guardian of the minor. The 
lower Courts determined the suit, hut the High 
Court was unable to support their decrees in conse- 
quence of the defect, which came to light in special 
appeal. The plaintiffs having brought a second suit, 
it was held that, in computing the period of limita- 
tion, they were not entitled, under the provisions of 
section 15 of Act IX of 1871, to an exclusion of the 
time occupied hy them in prosecuting the first suit. 
The Court doubted whether, assuming the case fell 
under the provisions of the section, the plaintiffs 
could be said, under the circumstances, to have prose- 
cuted the first suit with due diligence and in good 
faith. Bahal Singh v. Gauei . 7 N. W., 284 

^Execution of decree. — At- 
tachment of decree. — Held that, in calculating the 
period of three years from the date when effectual 
proceedings had last been taken to keep alive a 
decree, the period during which the decree had re- 
mained under attachment in execution of a decree 
against the judgment-creditor should be deducted, 
the decree-holder having been prevented from exer- 
cising due diligence. Chandi Peasad Handi v. 
Kaghunath Dhae . . 3 B. L, B., Ap., 62 

7^ Ineffectual appeal pro- 

ceedings . — When a person appealed from an award 
of a Collector under Act XIII of 1848, which appeal 
was struck off for default of prosecution, and he 
then sued to set aside the award, — Held that the 
proceeding had not been prosecuted with due dili- 
gence and that limitation commenced to run from the 
date of the award, and not from the date of the order 
in the ineffectual appeal proceedings. Gholam Due- 
besh Chowdhey 45 . Sham Kishoee Koy 

[W. B., 1864, 378 

8 . — Hue diligence, — Won-pro- 

duction of Collector's certificate. — The plaintiff 
brought in 1876 a suit against the defendant in 
respect of the same cause of action as the present 
suit. Ill that suit a certificate of the Collector under 
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section 6 of tliG Poiisioiis Act (XXIII of 1871) 
which was necessary to give jurisdiction to the Court 
not having been obtained, the claim was rejected on 
that ground. Eeld, in the subsequent suit, that the 
non-production of the Collector’s certificate does not 
necessarily constitute such a want of due diligence 
on the plaintiff’s part as to disentitle him to the 
deduction of time allowed by section 14 of the 
Limitation Act XV of 1877. Pittali Meheti «. 
Tulja . . . . I. L, R,, 3 Bona., 223 

9, — — Court liamng no jurisdic- 

— A deduction of the time a former suit was 

pending from the period' of limitation can only he 
claimed under section 14, when the Court before 
whom tiie former suit was brought had no jurisdic- 
tion and whore there has been no adjudication. 
NiJND DoOEAL SiEOAE V. DWABKAifATH BiSWAS 

[2 W. R., 9 

KALEE CiltrNDEB Chowdhby V. Kfttun Gopal 
Biiadoobee . . .2 W. E., Mis., 1 

10. Deduction of time former 

suit teas fending. — Institution of fresh suit before 
former is disposed of. — The period during which a 
suit is pending in a Court not liaving jurisdiction is 
to he excluded from the period of limitation provided 
by Act XIV of 1859, and the fact that the second 
suit, in bar of which the Act is pleaded, was instituted 
before the Court not having jurisdiction disposed of 
the first suit, is immaterial." MoilBlS v. Sapamthee- 
T,HA Pl-LEAY G Mad., 45 

Deduction of time pro- 
ceedings are prosecuted in Court the order of lohich 
is afterwards set aside. — A period, during which a 
party to a suit is engaged in prosecuting a claim for 
wasilat, counts towards limitatioir if the Court in 
wdiich the claim is prosecuted has jurisdiction to ad- 
judicate upon it though its order w%as reversed as 
being one which it was beyond the power of the 
Court to give. Pe blade Sein v. Genness Lall 
Tewibt .... 25 W. R., 540 

12. Deduction of time claim 

was being 'prosecuted, in another Court. — To meet a 
plea of limitation a jndgment-dehtor was held entitled 
to a deduction of the time occupied by him in prose- 
cuting his claim in the Civil Court according to the 
directions of the Collector. Chijndeb Eoy y. Isbee 
Pebshad Nabain Singh Bahadoob 

[23 W. R., 274 

13^ Deduction of time suit was 

being prosecuted in another Court. — L. and R., the 
holders of a putni estate, granted in 1858 a diii’-putui 
lease to S. at an annual rent, the lease stipulating 
that 8. sliould liave full power of sale and gift, hut 
should not sublet without the putuidar’s consent. 
The lease contained no stipulation for the registration 
of any vendee or donee. In ISBO 8. sold the dur-putui 
lease to JC, the deed of sale, which was duly regis- 
tered, providing for mutation of names in the putni- 
dar’s liooks. No such mutation was ever eifected by 
Ab, wlio was never recognised as . their tenant by 
X. and A., the rent of the dur-putni being paid in the | 
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name of 8. In 1864, the rent due from the putnidars 
being in arrear, the zemindar proceeded to sell the 
putni under Regulation VIII of 1819. Thereupon A., 
in order to protect his under-tenure, deposited in the 
Collectorate on 17th November 1864 a sum of money 
on which the sale was stayed. K. being then in 
arrear in the payment of his dur-putni rent, claimed 
to set off the amount deposited in the Collectorate 
against the rent due to L. and A. This L. and A. re- 
fused to allow, and they brought a suit in the Collect- 
or’s Court against 8. and his sureties to recover the 
arrears of rent. In that suit K. intervened claiming 
the benefit of the set-off, to which, however, the 
High Court on 26th June 1866 on appeal, held that 
he was not entitled, the deposit being merely a 
voluntary payment by AT. On 30th October 1867, 
K. brought a regular suit against 8. and L. and A. 
to recover the amount of the deposit, and obtained a 
decree, but the decision was reversed on appeal, and 
the suit dismissed for want of jurisdiction. On 6tli 
June 1869 K. filed his plaint in the proper Court. 
Eeld that whether the period of three years under 
section 1, clause 9 of Act XIV of 1859, or of six years 
as provided by clause 16, section 1 of that Act, be the 
limitation applicable to such a suit, the suit was 
not barred, inasmuch as K. was entitled to deduct 
the time during which he was bond fide prosecuting 
with due diligence a suit for the same purpose iu 
a Court not having jurisdiction. Ltjckhinabaik 
Mittee y. Kettbo Pal Singh Roy 

[13 B. L. R., F. C., 146 : 20 W. B., 380 
24 W. R., 407, note 
Affirming decision of lower Court in Khbtt.er 
Paul Singh v. Luckhee Nabain Mitteb 

[15 W. R., 125 

Deduction of time suit was 

being prosecuted in another Court . — A suit for arrears 
of rent was brought by the plaintiff in the Revenue 
Court, but it was held that there being no actual 
contract between the plaintiff and defendant, and the 
defendant’s liability arising out of equitable consider- 
ations with which the Collector’s Court could not 
(leal, that Court had no jurisdiction to decide it. In a 
subsequent suit in the Civil Court, — Held^ the plaintiff 
ivas, under section 14, Act XIV of 1859, entitled to a 
deduction of the time he was prosecuting his claim in 
the Revenue Court. Pbosonnocoomab Pal Chow- 
dhby y. Muddun Mohun Pal Chowdhby 

[11 B. L. R., Ap., 31, note 

Deduction of time suit ivas 

being prosecuted in another Court . — Where a part- 
proprietor of a talook, who was also co-sharer in 
a fractional portion thereof, brought suits in the 
Revenue Courts against his co-talookdars for arrears 
of rent without allowing aiiy deduction on account of 
his share, which, suits ^vere dismissed .for want of jur- 
isdiction, — Eeld, in a subsequent suit in the Civil Court 
for the rent for the same period, that the plaintiff 
was entitled, under section 14, Act XIV of 1859, to 
a deduction of tlie time during which he was pro- 
secuting his suit in the Revenue Court. Gobindo 
C ooaiAB Chowdhby y. Manson 

[15 B. L. R., 56 : 23 W. B., 152 
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]; 0^ Deduction of time sndt wan 

being prosecuted in another Co plaintiff sued 
under Act X of 1859 in the Revenue Court to recover 
her share of certain arrears of rent due from the 
defendants on a kabuliat executed by them in favour 
of the plaintiffs mother, but her suit, on the objec- 
tioii by the defendants that her co-sharer was not 
a party, was dismissed by the Collector, and his deci- 
sion was uplield by the Hic^h Court on appeal on 
3rd July 1861. The plaintiff then brought a fresh 
suit under Act X of 1859, making her co-sharer 
a party defendant, but the suit was again dismissed, 
and the dismissal upheld by the High Court on 14th 
April 1870, on the ground that the plaintiff^ s share 
was not her own, and therefore the Collector’s Court 
had no jurisdiction to determine any question of 
right as between her and her co-sharer. In a suit 
brought in the Civil Court on 31st May 1870 for a 
moiety of the rents from 1864 to 1869, — Meld^ it was i 
not a suit for an arrear of rent as that term is defined 
in section 21, Bengal Act VIII of 1869, and section 
29 of that Act would not apply. Tlie limitation ap- 
plicable was that provided by Act XIV of 1859, under 
section 14 of wliicli Act the plaintiff was entitled 
to deduct the time during whicli she was lond fide 
prosecuting her claim in the Revenue Courts. Haris 
Chakdea Dutt V . Jag-adamba Dasi 

[8 B. L. R., 190, note : 16 W. B., 61 

Yi, — Deduction of fame plainti/f 

was prosecuting another suit, — Plaintiff as payee of 
an order drawn by defendant at Ahmedabad, where 
lie (defendant) resided, on a firm at Bankok in Siam, 
and dishonoured on presentation, sued defendant and 
an agent of the Bankok firm who resided at Surat in 
the Subordinate Judge’s Court at Surat. Permission 
to proceed with the suit against tlie defendant (tlie 
drawer) having been refused by the High Court, 
plaintiff withdrew his plaint and filed his suit in the 
Court at Ahniedahad against the drawer alone. The 
Suhordinate Judge rejected the claim as barred by 
limitation. Meld, by the High Court in appeal, that, 
under section 15 of the Limitation Act (No, IX of 
1871), a deduction might properly he made of the 
time during which the suit was pending in the 
Court at Surat, and that the deduction on this ac- 
count was to run from the filing of the plaint to the 
final refusal of the High Court to allow the suit to 
proceed at Surat against the drawer (defendant). 
SilETH KaHAA'DAS NaEATs'DAS r. DAHIABHAI 

[B L. R., 3 Bom., 182 

23^ S’ummarg decree . — Calcu- 

lation of 'period of limitation . — A plaintiff is not 
bound to sue to enforce a summary decree against the 
immoveable property of tlie defendant pending a re- 
gular suit brought by the defendant in the Civil 
Court to set aside the summary decree. Limitation 
will count, not from the date of the summary decree, 
blit from the date at wliicli tbe suit broiigbt in the 
nature of an appeal to set aside tliat decree is deter- 
mined. Cyan 'Chundra Roy Chowdhry v. K alee 
C ntJEF Roy Chowdhry . . 7 W. B., 48 
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pending. — Application for execution of decrees . — 

In computing the period of limitation, for a suit to 
set aside a summary order, the time during ivliieli 
the judgment-creditor was prosecuting another suit 
to obtain a reversal of the order dismissing his appli- 
cation for execution of decree and for attachment of 
the property of the judgment-debtor cannot be de- 
ducted. Krishna Chetty r. Raaii Chetty 

[8 Mad., 99 

20, Computation of period of 

limitation. — Exclusion of time while prosecuting 
suit in Court without jurisdiction. — On the 26th 
August 1878 R. and B. joined in instituting a suit in 
the Court of the Subordinate Judge, the period of 
limitation of which expired on tlie 21st September 
1878. This suit was transferred to the District 
Court, which, on the IGtli September 1878, returned 
the plaint to the plaintiffs on the ground tliat they 
should have sued separately. On the 23rd Septem- 
ber 1878 R. presented a fresli plaint to tbe District 
Court, wbich, oil tbe 1st October 1878, made an 
order rejecting it, on tlic ground that lie slioiild have 
instituted tlie suit in the Court of the Subcrclinate 
.Tudge. R. appealed from this order to the Higli 
Court, which affirmed it on the 2Sth .January 1879, 
but observed that tbe plaint slioiild be returned to R. 
On tlie 10th April 1879 R\^. plaint was returned to 
liim, and on tlie same day be presented it to tlie 
Subordinate Judge. B.eld that, in coinpiiting the 
period of limitation, R. could not claim to exclude 
any other period than from tlio 23rd Septeinlier 
1878 to the lOtli Ajiril 1879, for from the 26tli Au- 
gust 1878 to tlie IGth September 1S7S he was pro- 
secuting his suit in a Coni't which had jurisdiction, 
and the inability of that. Court to entertain it did not 
arise from defect of jurisdiction or any cause of the 
like nature, hut from misjoinder of plaintiffs — a de- 
fect foi* wliicli he ninst be held responsilile and from 
the 16th to the 23rd September lie was not prose- 
cuting his suit in any Court, and could not claim to 
have that period excluded. Ravi Stjbhag- Das r. Go- 
bind Prasad . . . I. L. R., 2 All., 622 

21. Deduction of time suit 

was being prosecuted in another Court. — Where A, 
brought a suit in the Alunsif’s Court, and it was 
found that the suit had been improperly valued, and 
that the Munsif had no jurisdiction to try it, and the 
Munsif returned the plaint in order that tlie suit 
might he brought in the proper Court, — Meld that A. 
was entitled to deduct f rom the period of limitation 
the time during which lie had prosecuted his suit in 
the Munsif’s Court, and under section 14, Act XIV 
of 1859, his suit was not barred. Chandi Dasi v. 
Janakieam . . . 1 B. L. R., S. H, 12. 

Contra, Sham Kant Banerjse v. Gorvl Lal 
Taq-oee .... 1 W. R., 328 

22. — Deduction of time suit 

was in lorong Court through being ooer-valued . — A 
suit was instituted in tlie Court of the Subordinate 
Judge, who, after seven months, returned the plaint 
to he filed in the Munsif’s Court, ou the ground that 
the suit had been over-valued. There was nothing to 
show want of ho7m Jides in the plaintiff'’s instituting 


49. Dedtiction from period of 

limitation of time during which former suit was 
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tlie suit in tlie Court of the Subordinate Judge. 
Held that, in computing the period of limitation 
prescrdJed for tlic suit, tlie time during which the 
plaint was on the file of the Subordinate Judge’s 
Court iTUist be deducted, Obhoy Churn Nunhi r. 
Keitarthamoxi Dossee . I, L, R., 7 Calc., 284 

23, Deduction of time occu- 

pied hy former suit. — Omission to obtain registered 
cert f cafe . — Cause of like nature.''" — At a Court 
sale lield on the 16th November 1871, in execution 
of a decree, the plaintiff’s deceased husband purchased 
a house, but neglected to register his sale certificate. 
Ill attempting to recover possession he was obstructed 
by the defendant, who claimed the property as her 
own. Summary proceedings under section 269 of 
Act VIII of 1859 were thereupon instituted against 
the defendant, and the defendant’s claim was upheld 
by an order passed on tbe 7tb November 1872. In 
the meantime the plaintiff’s husband having died, 
plaintiff filed, on the 31st March 1873, a regular 
suit to establish her title. On the 8th July 1873 
she obtained a second certificate, and registered it. 
The Court of first instance aw’arded her claim, but 
on apfieal by the defendant the lower Appellate 
Court reversed that decree, on the ground that, at 
the institution of the suit, plaintiff had not a regis- 
tered certificate of sale. That decree was confirmed 
on the 17th November 1879, on second appeal, by 
tbe Higli Court. On tlie 30th April 1880 plaintiff 
brought this suit on the strengtli of her registered 
certificate. Tiie Court of first instance allowed her 
claim. The defend/mt appealed, and the lower Ap- 
pellate Court lield her suit not maintainable. On 
appeal by plaintiff to tbe High Court,— i/eZe?, the 
suit was barred. The plaintiff was not entitled to a 
deduction of the time during which slie ^vas unsne- 
cessfiilly prosecuting the former suit, inasmuch as 
her inability to produce a registered certificate was 
not a cause of a like nature,” to want of jurisdic- 
tion witliiii section 14 of Act XV of 1877. Bai 
Jamna V. Bai Ichha . I. L. R., 10 Bom., 604 

24. “ Drosecuting "" — “ Good 

faith "" — “ Other cause of a like nature."" — Limita- 
tion Actf Construction q/’.-— In October 1881 an 
account was struck between K. and Jf., and a sum 
of HI, 457 was agreed beticeen them to be the correct 
balance then due by the latter to the former. Of 
this amount a sum of E885 was paid. In March 
1885 K. sued M. for the balance of B600 then due 
on the account stated. The plaintiff claimed the 
benefit of section 14 of the Limitation Act (XV of 
1877) as suspending the running of limitation during 
the pendency of a former suit which he had prose- 
cuted against the defendant in 1884 and 1885, and 
which had been dismissed on the merits. That was 
a suit for the redemption of certain zemindari pro- 
perty OB which the defendant held a mortgage, and 
the plaintiff claimed in that suit that the amount of 
the balance due by the defendant on the account 
stated should be deducted from tbe mortgage-money 
under an oral agreement entered into by tbe parties 
in October 1881. Held that the plaintiff could not 
be said to have formerly prosecuted his remedy in 
respect of the items now claimed in a Court, which. 
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for want of jurisdiction or other cause of a like 
nature, was uiialile to entertain it ; that the provi- 
sions of section 14 of the Limitatian Act therefore 
were not applicable | and that the suit was barred 
by limitation. Her Straight, Ofg. C. J . — The 
former suit was not founded upon the same cause of 
action as the present, inasmuch as it was founded 
upon the alleged oral agreement and not upon the 
account stated. Per Mahmood, J. — Tbe Courts of 
British India in applying Acts of Limitation are not 
bound by tbe rule established by a balance of authori- 
ty in Englami, that statutes of this description must 
be construed strictly. On the contrary, such Acts, 
where their language is ambiguous or indistinct, 
should receive a liberal interpretation, and be treated 
as statutes of repose ” and not as of a penal charac- 
ter or as imposing burdens. Hoddam «. Morleg, 26 
L. J. Cli.^ 4B8 ; AH Saib v. Sangairaz Peddahaligra 
Simhulaf 3 Mad.^ 5 ; .Empress v. Kola Zalang, I. L. 
H., 8 Calc., 214s Beil v. 3Jorrison, 7 Peters (tf. S.) 
360 s Keramut H ossein v. Gulab Koomvar S W. M., 
lOl s aud Muhummud Bahadoor Khan v. Collector of 
Bareilly, L. M., 1 I. A., 167, referred to. ManUu 
V. Lal Kanbhai Lal . I. L, B., 8 All., 475 

25. Prosecution of appeal 

bona fide. — ^Tbe time during wliicli a plaintiff prose- 
cutes an appeal bond fide and with due diligence, as 
well as that during which he prosecutes his case in 
the Court of first instance, must be deducted in com- 
puting the period of limitation. Shumbhoonath 
Biswas n . Kisto Dhun Sircar 

[5 W. R., S. 0. C. Ref., 8 

26. Deduction of period 

appeal was pending, — Where a suit is brought and 
dismissed for want of jurisdiction, and an appeal is 
preferred in which the first decree is affirmed, if a 
suit be afterwards broiiglit in tbe right Court, the 
period 'which elapsed between the decision of the first 
Court and the disposal of the appeal should be ex- 
cluded in computing the period of limitation pre- 
scribed by Act XIV of 1859. Eaj Kisto Boy v. 
Beer Chunder Joobeaj . . 6 W. R., 308 

27. Deduction of time suit 

was pending in lurong Court. — Where a suit, prose- 
cuted bond fide and 'with due diligence, was dismissed 
in appeal for want of jurisdiction in the Court of 
first instance, and a second suit was afterw^ards 
brought in a right Court, — Held that, in computing 
under section 14 of Act XIV of 1859, the period of 
limitation of the suit, the time between the decree of 
the Court of first instance and the institution of the 
appeal should he excluded. Ajoodhya Persiiad r. 
Bisheshub Sahai . . . 6 N. W., 141 

28. Deduction of time. — Pro- 

secution of suit in another Court .- — A bond- suit was 
filed in a Munsif’s Court on the day on which the 
Court reopened after the Dusserah vacation, during 
which the period of limitation expired as regards the 
payment of the hond-dcht. The Munsif decreed the 
suit; but the Subordinate Judge in appeal found 
that the Mniisif bad no jurisdiction, and ordered him 
to return the plaint. This \va,s done and the plaint 
was filed in the Small Cause Court on the same day. 
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The defendants -pleaded limitation. Seld that, under 
Act IX of 1871, section 15, the plaintiff was entitled 
to exclude the time during which he had been prose- 
cuting the suit in the regular Court up to the date 
of the lower Appellate Courffs judgment, hut not the 
time during which he waited to get the plaint hack, 
AbHAXA CHTTBlir Chuckeebutty Goite Mohun 
Butt . . . - , .24: W. E., 26 

29. Suit not agavmt same 

defendants. — -A former suit brought, not against the 
same defendants but only against one of them, did 
not fall within section 14, Act XIV of 1859 ; coiise- 
qiientiy the time of its pendency could not he deducted 
in computing limitation in a suhsecpreiit suit. HiL- 
MADHIJB StTEIfOKAE 1 ). KEISTO DOSS SURNOKMl 

[5 W. R., 281 

SO. — Deduction of time suit 

was being prosecuted in another Court. — The ques- 
tion whether the plaintiff is entitled, in computing 
the period of limitation, to deduct the time occupied 
in prosecuting a former suit, depends in the first 
place upon the question whether tlie former suit was 
brought upon the same cause of action as the new 
suit. Where the plaintiff* brought two suits, one 
against one branch of the family and the other 
against another branch, to recover a shnre of that 
portion of the property which was in the possession 
of each, and these suits were rejected on the ground 
of their having been improperly brought, it was held 
that in bringing a consolidated suit against all 
sharers for a general partition the plaintiff was not 
entitled to deduct the time occupied in prosecuting I 
his former suits. Joitaeam Bechae v. Bai Ganga 
[8 Bom., A. C., 228 

3X. Deduction] of time suit is 

being prosecuted in Court 'without jurisdiction . — 
Under a decree made in a suit hj’ought by A. against 
i?., A. obtained possession of certain property. The 
decree was reversed on appeal, hut no order was made 
by the Appellate Court with regard to mesne profits. 
After such reversal, B, applied to and obtained an 
'Order from the Court- of first instance for possession 
and mesne profits. This order, so far as it awarded 
mesne profits, was set aside by the High Court as 
being an order he had no power to make, no right to 
mesne profits having been declared by the Appellate 
Court, and as being made “ altogether without juris- 
diction;’^ they held that B. should have apiffied to 
the Appellate Court which reversed the decree, or 
should have brought a separate suit for the mesne 
profits. An application for review of this judgment 
being rejected, B. instituted a suit for such mesne 
profits. Held, per Peacock, <7. Kemp and 
Macpheeson, Jj. (Loch, dissenting), that in the 
proceedings taken by B. in the former suit to obtain 
the mesne profits she was engaged in prosecuting a 
suit upon the same cause of action against the same 
clefendaiit within the meaning of section 14, Act 
XIV of 1859. Hiteeo Chundeb Roy Chowhhet 
©. SOOEADIl'ONEE DeBIA 

[B. L. R., Sup. VoL, 985 : 9 W. R., 402 

32. — Suit for rent frorn alleged 

.mat land. — Where a plaintiff claims 
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rent on account of lands as mal from defendants, who 
set up a lakhiraj title and produced lakhiraj sunnuds 
in support, he has first of all to prove that he has 
collected rents from the lands as mal within twelve 
years of the suit; and in calculating the period of 
limitation, the plaintiff is not entitled to deduction 
on account of the periods of pendency of suits for 
rent and for small portions of the land, they not 
being suits for the same cause of action. Peobhan 
Gopahi Singh n. Bhoop Roy Ojha 

[9 W. R., 570 

33 , Deduction of time suit is 

pending in Court %oithout jurisdiction. — Where limit- 
ation is pleaded, a plaintiff was not entitled, under 
section 14, Act XIV of 1859, to deduction for the time 
of the pendency of a suit brought by defendaiits upon 
the same cause of action, if it was not a suit in which 
tlie Courts were unable to decide the question from 
defect of jurisdiction or other such cause. OoDOY- 
MONEE DABEE V. BiSHONATH DUTT . 9 W. R-., 455 

34 ., Deduction of time suit 

teas pending. — In a suit by an executrix, to recover, 
under deeds of mortgage and sale, dated, respectively, 
October 1837 and April 1840, executed to the testator 
by first defendant’s deceased liushand, certain villages 
which first defendant in 1848 and 1851 mortgaged to 
second and third defendants, the defendants pleaded 
that the suit was barred by lapse of time. For the 
plaintiff it was contended that the operation of the 
Limitation Act was suspended from 1844 until 1867, 
by reason of the pendency of an equity suit, com- 
menced by bill filed by the present first defendant 
against the testator, to set aside the deeds of October 
1837 and April 1840, which hill was dismissed by 
consent in June, 1867. Held (reversing the decision 
of the lower Court) that these proceedings had no 
such effect ; that the plaintiff might have brought 
a suit for ejectment at any time ; and that the present 
suit was barred. Teanquebae Sami Ayyan 
Nathambedu Ammai Ammal . 6 Mad,, 234 

35. Deduction of time during 

%vhich former suit for rent teas pending which was 
dismissed for nonjoinder of parties. — In suits by the 
Receiver of the Tanjore estate to recover rent due 
under mnchalkas exee-uted by defendants, the mirasi- 
dars of certain villages, agreeing to take the villages 
on rent for five Faslis, from 1273 to 1277, at an 
annual rent, the defendants pleaded limitation as 
to part of the rent claimed. The j)laintiff clainied 
to he entitled to the advantage of section 14 of that 
Act, because he was for a time prosecuting suits 
against defendants separately for the arrears of rents, 
alleged to be barred, all which suits were dismissed 
on the ground that plaintiff could not sue the defend- 
ants separately while they had executed the nmchalka 
jointly. The District Judge found for the defendant 
on the questions on the Act of Limitations. Held, 
on appeal, that the period of limitation applicable to 
a suit for rent was three years (under Act XIV of 
1859), and that as to the claim to the exception 
under section 14, it failed at every turn. The cause 
of action was not the same, for there tlie oliligation 
sued upon was several, here it is joint ; and the Court 
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whioli decided tlie former suits not only did not fail 
to decide tlieni; but did decide them. Moeris v. 
Sivaeamayyan ... 7 Mad., 242 

30 ^ Dedtiction of time former 

suit 'Was pending. — U'here a plaiiitiil sues upon his 
jeum title, having previously instituted a suit in 
^vliicli he inisuceessfuily set up his kanam right, the 
latter suit cannot avail to prevent the Statute of 
Limitations from running against him. Paeaexjt 
Assen Cutty r. Edapally Chenkek 

[2 Mad., 266 

Memiing of ‘‘ suitd' — Ap- 
peal forbidden by law.—Good faith.— Held that the 
word ‘‘suit’’ used in section 14, ActXlYof 1859, had 
only one, and that the common and ordinary sense of 
tlie term. Eeld^ further, tliat the plainthf, in pre- 
ferring an appeal from a summary order, which appeal 
was expressly forbidden by law, could not be con- 
sidered to have been prosecuting a suit wdtliin the 
meaning of section 14, and wars therefore not entitled 
to tlie indulgence given by the aforesaid section, even 
assuming that section to he applicable to suits to 
contest the order under section 246, Act V III of 1859. 
Futteh 11am V. Monohub Laul . 3 Agra, 39 

33 ^ Eedudlonoftimefor ap- 

peal from order under s, 246, Ciril Jdrocedure Code, 
1359 . — An nnsuecessfiil claimant, instead of bringing 
a regular suit to establish his right as provided by 
section 246, Act VllI of 1859, chose to file an ai)peal 
a, gainst tlie order rejecting his claim. His appeal, 
tiioiigli successful before tlie lower Appellate Court, 
Itaviiig been thrown out in special appeal, as illegal 
under the section above cited, he sued to set aside 
the order rejecting his claim. Held that he was 
not entitled, under section 14, Act XIV of 1859, 
to deduct from the period of limitation the time 
during which the appeal proceedings \vero pending. 
Eamdass Baboo v. Watson . W. B., 1864, 371 

39 . S'ii'it brought m -wrong 

Court. — Where a plaintilf, relying upon the defend- 
aiit’s representation as to the latter’s place of resi- 
dence, brought Ids suit in a Court Avlucli had not 
jurisdict ion, the time of the pendency of the suit in 
such Court was licld to be properly excluded under 
section 14, Act XIV of 1859, in computing limitation. 
Baneb Mabhub Lahoree r. Bipeo Bass Dey 

[15 W. B., 69 

The words ‘‘ or other cause of a like nature, ” in 
section 14, exclude many of the causes wdiich were 
held to come witldu the meaning of the corresponding 
section of the Act of 1859. 

4.()^ Other caused^ — The 

words ‘‘ or other cause,” in section 14, Act XIV of 
1839, applied to cases where the action of the Court 
was prevented by causes not arising from laches on 
the part of the plaintiif, — in other words, by accidental 
ciiaaiiustauees beyond his control. Lucioiun Peb- 
sijAD N imhoo Pehshai) . . 17 W. E., 266 

PAMAfCIifSTNACASTBULU lh BaBBA LaKSHMI- 

BEVAMMA . . . . 1 Mad., 320 
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as where the former suit had heeii dismissed as not 
ha\dng been brought in proper form. Keeamtjt 
Hossein V. Goeap Koonwae . 3 W. E., 101 

41. — ■ Other causes of a lihe 

nature. — Suit torongly non-suited* — ’Where a suit was 
nou-snited wrongly on a point unconnected with . 
jurisdiction, it was held in a subsequent suit that the 
time could not be deducted. Dhonmonee Chow- 
Lhbain V. Bbindabun Chundeb Sibcab Chowdey 

[7 W. E., 160 

42. Other causes of a Wee 

nature. — Suit against wrong 'party. — For litigation 
against a wrong party no deduction can be allowed. 
Munna Jhunna Koonwab c. Lalji Eoy 

[I W. E., 121 

IlAVASJI SOEEBJI ». BAEJOBJI SoBABJI 

[10 Bom., 224 

43^ Suit on bond against obligor 

missing, — Subsequent suit against his representa- 
tives on presumption of his death. — Section 14 of the 
Act of 1859 was held to apply to a case in which tiic 
plaintiff was unable, after due diligence, to procure 
due service upon the defendant of the summons to 
appear and ansNver the claim, and consequently to 
prosecute the suit to a decision, and wmuld, where a 
’ I suit oil a bond had been afterwards brought against 
the representatives of the obligor on presumption of 
his death, prevent the suit from being barred. Kabitp- 
PAN Chetti V. Vebiyae . . .4 Mad., 1 

44^ JOeduction of time in suit 

by adoptive son to set aside alienation by mother . — 
No deduction from the period of limitation can be 
allowed to the adopted son for the period of pendency 
of suits brought by or against him, to prove or dis- 
prove the validity of his adoption. IviSHEN Mohun 
Koond 'y. Muddun Mohun Tewabee 

[5 W. E., 32 

45^ linesne profits.— ’In 

a suit for mesne profits, the Limitation Act allow^s no 
deduction for the pendency of the suit for possession. 
The only deduction which that Act allows is for the 
pendency of a suit not adjudged on its merits owing 
to some objection as to jurisdiction, &c. Issubeenund 
Butt Jha v. Pabbutty Chubb Jha 3 W. E., 13 

4@. Mesne profits. — Plaintiff 

sued for, and recovered possession of, land. He after- 
wards sued for mosiie profits. Held per Peacock, 
C. J., and Nobman and Seton-Kabb, JJ. {dissen- 
tiente Steeb, J.) that, under liegalatioii III of 1793, 
section 14, the plaintiif was entitled to recover mesne 
profits for twelve years prior to suit, excluding from 
such computation the period of the pendency of the suit 
for possession from the date of the x>liiint till the 
final decree. Annaha G-obind Chowdhby c. 

SWABNAMAYI. AbHAY GoBINH OhOWDHBY V). 

SwABNAMAYi , . B. L. R., Sup. VoL, 7 

S. C. ITnNOBA GoBIND CiLOWDICBY V. SUBNO- 
MOYES. Obhoy Gobind Chowbhry p. Subno- 
MOYEE .... W. E,, E. B., ,163 
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X>ediici ion of period occu- 
pied bp suit annulled from defect in jurisdiction or 
other like came . — Under a decree made in a suit 
brought by A. against B.^ A. obtained possession of 
certain property. The decree was reversed on appeal, 
but no order was made by the Appellate Court with re- 
gard to mesne profits. After such reversal B. applied 
to and obtained an order from the Court of first instance 
for possession and mesne profits. This order, so far as 
it awarded mesne profits, was set aside by the High 
Court as being an order the Court had no power to 
make, no right to mesne profits having been declared 
by the Appellate Court ; and as being made altogether 
without jurisdiction. The High Court held that B. 
should have applied to the Appellate Court which 
reversed the decree, or should have brought a separate 
suit for the mesne profits. An application for review 
of judgment being rejected, B. instituted a suit for 
the mesne profits. Meld, per Kemp, Macpheesok, 
and Loch, JJ. (Peacock, C.J., dissenting), that tlie 
order of the Court of first instance awarding mesne 
profits was not annulled from ‘‘ defect of jurisdiction 
or for any such cause within the meaning of section 
14, Act XI V of 1859 | and, consequently, tliat the 
period occupied in obtaining and seeking to iipliold 
such order could not be deducted in computing the 
period of limitJition for tlie suit subsequently brought 
by B. for the mesne profits. Htjiieo Ckunder Kor 
Chowdhe'Y 'g, Sooeadhonee Debia 

[B. L. E., Sup. Vol., 985 : 9 W. E., 402 

43 ^ Deduction of time former 

suit loas pending . — An objector^s claim under Act 
of 1859, section 246, having been disallowed he 
brought a regular suit to establish his right, and to 
liave the sale stayed. The attached property was, 
however, sold pending this suit which was subsequent- 
ly dismissed. He then brought another suit for a 
declaration that the property (which was still in his 
possession) w'as his, and was not affected by the sale, — 
Meld that, in calculating limitation, no deduction could 
be made for the time consumed, it not having been 
dismissed for defect of jurisdiction or for some analo- 
gous cause to defect of jurisdiction, in the first suit; 
and it was also barred because the cause of action 
in the second suit was the same as that in the first. 
liAaHOOHATH PEESHAD G. SUEJOO PeESHAD SiNG-H 

[22 W. E., 162 

49. Exclusion of time of pro- 

ceeding bond fide in Court for a cause of like nature 
to want of jurisdiction . — The plaintitf on the 31st 
March 1884 hroxiglit a suit in the Small Cause Court 
on a promissory note, dated tlie 24th April 1879. In 
Ids plaint he omitted to set out certain payments of 
interest by the defendant, which payments (if so set 
out) xvould have had tlie effect of saving the suit from 
Ixdrig liarred by limitation. The Judge of the Small 
Cause Court held tliat, on the face of the plaint, the 
suit u'jis barred, and rejected tlie ]:)laiiit on the 24th 
April 188 1, under clause (c) of section 54 of the Civil 
Prtjcedurc Cbdo. On the 25th April 1884 the plaint- 
id brought a fresh suit on the same promissory note, 
and in his ])l:iiiit set out how it was that he claimed 
exemption from liuiitation. Held that, in computing 
t in‘ ptu'iod of limitation, the plaintiff was not entitled 
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under section 14 of Act XV of 1877 to exclude the 
time during which he was prosecuting the previous 
suit. Nobin Chunbee Khee g. Koj-omoyb Dossee 
[I. L. B., 11 Calc., 264 

50. Deduction of time during 

v^hicli another suit teas being tried.— The defendants 
cut dowm and carried away some trees wdiicli had 
been growing on the plain tiff s land. The plaintifPs 
manager brought a suit in his own name against the 
defondants for the value of the trees so cut and car- 
ried away. This suit was dismissed, on the ground 
that the manager had no cause of action against the 
defendants. In a subsequent suit broiiglit by the 
plaintiff against the defendants for tlie value of the 
same trees, he eonteuded that the time occupied in 
the former suit ought to be excluded in computing 
the period of limitation prescribed for the second suit. 
Meld that the provisions of Act XV of 1877, section 14, 
(lid not apply, and that the time could not be excluded, 
as tlie reason why the ])revioiis suit was dismissed 
was, hecause it was brought in the iiame of tlie wrong 
person, not from defect of jvirisdietion, or from any 
cause of a like nature. Eajendeo Kismoee Singh g. 
Bulaky Mahton . . I. L. B,,, 7 Calc., 367 

52. Deduction of time during 

proxeention of suit loith due diligence.— Deject of 
jurisdiction . — Cause of like nature. — On tlie* 2nd of 
September 1869 a suit was instituted for, among 
other things, the possession of land claiiued under 'a 
kobala, dated the 31st October 1S67. I'liis suit was 
dismissed on the ground of inisjoindor of cause.s 
of action. On the 14tli of Apri 1881, tlie plaintiff 
sued for possession of the land only. Meld that the 
suit was not barred by limitation as the plaintiff had, 
within the meaning of section 14, been proseeutiin^ 
his claim in a Court which, from a cause of ^Oike 
nature"” to defect of jurisdiction, was unable to 
entertain it. Ham l::iuhhag Das v. Gohind Prasad 
1. L. R., 2 All.y 622. Deo Peosab Sing- g. Peetab, 
Kaieee 

[I. L. B,., 10 Calc., 86 : 13 C. L. R., 218 

52. Deduction of period . — 

Defect of jurisdiction. — In a suit for rent in which, 
limitation was pleaded tlie plaintiffs alleged tliat, 
ill answer to a former suit broiiglit against tliem by 
the defendants, they had bond Jide claimed to set off 
the same rent, but that their claim to a set-off had 
been, on technical grounds, disallowed on appeal, and 
they contended that, under section 14 of the Limitation 
Act XV of 1877, they were entitled to exclude the 
period during wdiich tliat suit was pending. Meld that 
the plaint ifi'’s claim of set-off was not disallowed on 
account of any defect of jurisdiction nor any defect of 
a like nature, and that therefore lie was not entitled to 
exclude tlie period as he contended. Hafizunnessa 
KhATUN G. BhYEAB 0,HUNI)EE Dass 

[13 C. L. R., 214 

53 . Withdrawal of application 

toilh leave to renew it. — Deduction of time . — Civil 
Procedure Code, 1877, s. S74 . — Tlie rule laid down 
in section 37-4 of the Code ol; Civil Procedure, Act X 
of 1877, that, where a suit is withdrawn with leave to 
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bring a fresli suit, the plaintiff shall he bound by the 
law of iiinitatioii in the same manner as if the first 
suit had not been brought, applies to applications for 
execution. The bar created by section 374 of the 
Code of Civil Procedure is, in such a case, not 
removed by section 14 of the Limitation Act, as 
causes for which the withdrawal of a suit or applica- 
tion may be permitted are not causes ‘^of a like 
nature with defect of jurisdiction. Piejadb v. 
PiRjAns . . . I. Xj. R., 6 Bom., 681 

54. MistaJce or loant of enquiry, 

— Deduction of time during which plaintiff was pro- 
secuting another suit. — A plaintiff who, through 
want of enquiry or mistake, brings a suit which he is 
unable to establish, will not be' allowed, on discover- 
ing his error and bringing a suit in which he would 
have been entitled to i*ecover, had he brought it 
within time, to take advantage of his own mistake to 
relieve himself from the law of limitation. Hueeo 
Peoshad Roy v. Gopal Dass Dtjtt 

[1. Ii. R., 3 Gale., 817 : 2 C, L. B., 450 

S. C, on appeal to Privy Council 

[I. L. B., 9 Calc., 255 
12 C. L. B., 129 
L. B., 9 I. A., 82 

55. Suit in foreign Court, 

DediicUonfor.----‘li\\(i provision of the Limitation Act, 
1877, section 14, which excepts such time as is spent 
in litigating in .a Court of defective jurisdiction 
in favour of a plaintiff does not apply where the 
plaintiff brought his suit in a foreign Court which, 
according to its own laws, had ample jurisdiction, but 
according to the law of British India had no jurisdic- 
tion whatever. Paeey & Co. i?. Appasami Pil- 
TjAi . . . . I. L. B., 2 Mad., 407 

56. Deduction of time pending 

suit . — A plaintiff is entitled to deduction from the 
period of limitation of the period of pendency of a 
former suit iii which he as defendant was urging the 
same claim as he afterwards prefers as plaintiff. 
JueTEKDSE Buewaeee V. DiN Dyal Chatterjee 

[IW.B.,310 

g, 15. — Deduction of time in- 
junction afterwards dissolved has been in force . — 
Where an injunction obtained against the execu- 
tion of a decree has been dissolved, the time during 
which it w'^as in force cannot he deducted under sec- 
tion 15 of Act XV of 1877 in computing the period of 
limitation within which an application for execution 
may be made. 8ection 15 only relates to injunctions 
which stay the institution of suits, and the word 
“suit’’ does not include an application (section 3). 
Kalyanbhai Dipchand V. Ghaeashamlae Ja- 
DUifATHJi . . . I. L. B., 5 Bom., 29 

2 ^ Injunction to restrain 

partner collecting debts. — Suit by receiver. — In a 
suit brought in 1880 by the widow of a deceased 
])artncr, to wind up a partnership, the surviving 
])artner was prohibited by the Court, at the instance 
of tbe plaintiff, from collecting debts due to the firm j 
but leave was given to apply for the recovery of 
tlcbts which might become barred by limitation. 
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After decree, on the application of the plaintiff, a 
receiver was appointed to collect outstanding debts 
for the purpose of executing the decree. The receiver 
having sued in 1883 to recover a debt which was due* 
to the firm in 1879, the suit was dismissed on the 
ground, among others, that the debt was barred by 
limitation. JBield that, under section 15 of the Limit- 
ation Act, the suit was not barred. Shtthmug-am v. 
Moidin . . . I. L, E,, 8 Mad., 229 

1. Yl, — Suit for account against 

manager of company. — Accrual of right on death 
of manager against representatives, — On the death 
of the manager of a company a fresh right to an ac- 
count accrues to the employer as against the manager’s, 
representatives. In a suit for such an account accru- 
ing^ to^ the employer on the death of his manager,, 
limitation will not commence to run until administra- 
tion has been taken out to such manager’s estate. 
Lawless v. Calcutta Landings and SniPPiNa Co., 
Ld. Calcutta Landing- and Shipping- Co., Ld., v. 
Lawless . . , . I. L. B., 7 Calc., 62T 

2. Suit against the represent- 

atives of deceased person, — Where the defendant 
in a suit died before the plaint against him was filed,, 
and the suit was some time after carried on against 
his representatives, the time during which the suit 
was being prosecuted bond fide against the dead man 
may be deducted in calculating the period of limita- 
tion against his representatives. Mohan Chani> 
Kandu V. Azim Kazi Chowkidas 

[3 B. L. B., A. O., 233 : 12 W. B., 45 

— s. 18 (1871, s. 19 ; 1859, s. 9). 

Fraud . — Want of know- 
ledge of Section 9, Act XIV of 1859, was only 

applicable when the plaintiff had been kept from a* 
knowledge of his rights by means of fraud. Muk- 
sooD Ali V. Gowhue Ali . W. B,, 1864, 364 

2 , Fraud. — Person loith means 

of Tcnoivledge.--‘'^\\c\\ he was or had been in a positioii- 
iri which he might have known of the fraud and 
ought to have done so, section 9, Act XIV of 1859, was 
not applicable; his knowledge must be imesumed. 
Indrobhoosun Deb Roy v. Kenny 

[3 W. B., S. O. a Bef., 9 

3. Fraud . — Cause of action. 

— 'Act I of 1845, S.29. — Semble, — Section 19' of Act 
IX of 1871 was applicable only to those cases* where the* 
fraud was committed by the party against whom a 
right is sought to be enforced. Per Mitteb, J. 
Qiitgre,— Whether, if the plaintiffs’ case were estab- 
lished,^ their claim would not he saved from the* 
operation of the Law of Limitation by section 29, 
Act I of 1845. Ramdoyal Khan v. Ajoodhia Ram 
Khan . I. L. E., 2 Gale., 1 : 25 W. B., 425 

4:, — Suit against auction-pur- 

chaser. — This section does not apply as against an 
auction-purchaser, unless the plaintiff can show that 
she was by intention and fraud ignorant of the sale at 
or immediately after the time it occurred. Shbo 
Sahas Panday v. Rutta Beebes , 2 N. W., 180 
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5. - — — Fraud. — Person kept from 

knowledge of fraud. — Where a plaint sufficiently 
alleged that the plaintifiPs being entitled to property 
were ousted from its enjoyment under colour of a ficti- 
tious revenue sale in pursuance of a fraudulent con- 
tract, the fraud having been so contrived as to make 
the plaintiffs believe that they had no right of action 
at all, it was held that the allegation, if true, showed 
that the plaintiffs had been kept by fraud from a 
knowledge of their right of action and brought the 
case within Act XIV of 1859, section 9. Dwaeka- 
KATH Bhooya V . Ajoodhya Ram Khan 

[21 W. R., 109 

See Robeet v. Lombaed 

[1 Ind. Jur., N. S., 192 

0, — Concealment of 

cause of action. — In a suit to recover landed and 
othCT property to which plaintiff made title by in- 
heritance, and endeavoured to set aside defendant’s 
plea of limitation by alleging fraud, — Held that, even 
if the allegation were true, as it did not exhibit con- 
cealment of the cause of action within section 9, Act 
XIV of 1859, and the alleged fraud did not constitute 
an ingredient in plaintiff’s cause of action, it could 
not get rid of the effect of time, Byjnath Suhaye 
v. Beohmo .Deo Kaeain . . 9 W. B., 255 

7. — Suit for money received hy 

agent and concealed from principal . — A suit against 
an agent to recover money received by him and con- 
cealed from tlie plaintiff fell within Act XIV of 
1859, section 9. Hossein Bhksh v. Tussubuck 
Hossbin , , . . 21 W. R., 245 

3, — Appli cation hy Collector to 

set aside sale of unrecognised portion of hhag . — 
Phagdari Act, Bom. Act V of 1862, ss. 1 and 2, — 
jy. held an unrecognised fourth share in a certain 
bhag. M. obtained a decree against N., and in execu- 
tion of it sold bis right, title, and interest in the 
bhag on the 28th February 1876. It was purchased 
by J3. The sale was subsequently confirmed, and B. 
was put in possession of a portion of the land. On 
the Both September 1880, the Collector applied to the 
Court to set aside the sale, on the ground that it was 
illegal under Bombay A ct V of 1862. It .appeared that 
the Collector did not know till November 1877 that 
the land sold was an unrecognised portion of the 
bhag, and not the whole of it. Seld that the sale 
might be set aside under the provisions of section 2 of 
Act V of 1862 notwithstanding its confirmation and 
the subsequent delivery of possession. Meld, further, 
that the application was not barred, even if the pro- 
visions of Act XV of 1877 applied to it, inasmuch as, 
under section 18, time began to run against the Col- 
lector only from November 1877. QiicBre, — Whe- 
ther any provision of limitation applied to such ap- 
plications under the Bhagdari Act. Gollectoe oe 
Bboach V. Raj'Abam Lalidas 

[I. L. B., 7 Bom,, 542 

No limitation does apply to such applications. See 
C0L.LECTOE OF Beoach ih Dbsai Raghhnath 
[I. L. B., 7 Bom., 546 
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9 ^ Fraudulent conoea Iment of 

“ necessary document.” — Cause of action . — Upon the 
construction of the passage in section 9 of Act XIV of 
1859 *^if any document necessary for establishing 
such right shall have been fraudulently concealed,” — 
Held that the preceding words of the section show 
clearly that the document must have been fraudu- 
lently concealed from the knowledge of the plaintiff ; 
he must, through the fraudulent concealment, be un- 
aware of its existence, and when this is so, the statute 
runs against the person guilty of the fraudulent con- 
cealment, or accessory thereto, from the time at which 
plaintiff had the means of producing or compelling its 
production, if it is a document necessary for estab- 
lishing such right of action. What is a document 
necessary ” considered. Mungambeu Ananta L.\k: • 
SHMINAEASH PaNTALIT «. yAEBAaEBDA AnKINID 

[7 Mad., 22 

XO. — Notes lost or plundered in 

Mutiny. — Heldiihiit the limitation applicable to suits 
for recovery of notes lost or plundered during the 
Mutiny is six years, and that this should be computed 
from the time of the losers having requisite know- 
ledge to institute legal proceedings. An Ntjq/uee 
V . Bhugwan Das . . .1 Agra, 213 

— s. 19 (1871, s. 20 ; 1859, s. 1 , cl. 15 

and s. 4). 

Col. 

1. Acknowledgment of Debts •. 3198 

2. Acknowledgment of othee Rights . 3211 

See Abt. 85 . I. L. B., 3 AIL, 523 

See Aet. 116 (1859, s. 1, CL. 10). 

[17 W.R.,406 

See Bengal Rent Act, 1869, s. 30. 

[I. li. R., 5 Calc., 303 

See Contract Act, s. 25. 

[I. L. E., 4 Calc., 500 
I. L. R., 6 Bom., 683 

1. ACKNOWLEDGMENT OP DEBTS. 

This section, like section 4 of the Act of 1859 and 
section 20 of that of 1871, requires a distinct acknow- 
ledgment. 

Distinct achnoivledgment. 

— Act XIV of 1859 required a distinct acknowledg- 
ment of a debt as due by the person wlio makes the 
acknowledgment to entitle the creditor to a fresh 
period of limitation. Kalai Khan r. Madho Per- 
SHAD ... . . 3 JN. W., 129 

2. AoJcnowledgment , how to be 

gathered or inferred. — Section 4 did not require that 
the writing should express in terms a direct admis- 
sion that the debt, or jiart thereof, was due. It was 
left to the Court to decide in each case whether the 
writing, reasonably construed, contained a sufficient 
admission that the debt, or part of it, was due. K XiTST- 
NA Row u . Hachapa Sugapa . 2 Mad., 307 

It is not necessary to specify the precise amount of 
the debt. 

5 K 
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1 . ACKNOWLEDGMENT OF DEBTS- 

. ^ - AcJcnowledgment of debt— 

' , ‘ A-# cnnri for a debt due under a karar- ' 

' ™ the case within 

mma,— limitation, it was suffi- 
tlie exception m tnc proof, that witbm 

„mi BUM.™ 

DHB'y • ♦ * * I 

S C Gopek Kisheu Goshambe ®. Bindabun 

•chuhbee SIEOAB Chowme^^ E.,P.C.,36 

13 Moore’s I. A., 37 

Contra, Nobik Cktobee^Mo^oombae j. |beh| 

A - — JPfomisG to pcty debt oftliifd 

ferson.-k promise to pay a third person’s debt 
TOuld he sufficient though the amount 
certaiued. Peaeee Bail Shaha Woomesk 
Chxjndeb Mozoomdab . . y w . ja.., r±yj 


5 ^ — Letters containing no fre- 

cise sum or promise to pay.— In a suit for the price 
of ffoods, the period of limitation had expired, but the 
Coiirt held that certain letters written by the defend- 
ant to the plaintiffs, though they contained no men- 
tion of the sum due, nor any promise to pay, were a 
sufficient acknowledgment of the debt under section 
4 ; Act XIV of 1859. Habbisok .. Hope^ ^ 

0 Want of assent to amount 

aeJcnO'wledged.—A creditor who does not openly assent 
to an amount acknowledged by his debtor to he due 
to him, is nevertheless entitled to take advantage 01 
such acknowledgment so long as it remains uncontra- 
dicted and unexplained by his debtor. Laejee bA- 
HOO r. EoaHOOKBBBBN ^AM ^ 

Letter in indefinite terms . — 

A letter containing no distinct admission of a debt, 
but only doubtful expressions , — Meld not to be a 
written acknowledgment such as section 4, Act XIV 
of 1859 requires for the revival of a right of suit. 
Oash 'w. McLean . . . 2 W,, 403 

Achnowledgment inferred 

from tenor of correspondence . — An acknowledgment 
not coming directly from the debtor himself, hut 
merely deduced as an inference from the tenor 01 
a series of letters, was not a sufficient acknowledgment 
to satisfy section 4, Act XIV of 1859. To_ satisfy 
that section, there must be some principal wi-itmg of 
a parti ctilar date, which can be relied on by itself, 
wlien properly construed, as constituting an acknow- 
ledgment of the debt. IIogees v. Montriou 
^ [6 B. Ii. R., 550 


limitation act, 1877, B. 19 -oonUnned. 

1. acknowledgment of debts— 

continued. 

Q Law under Punjab Code.— 

AoknoMgment.-VriAov the 
before Act XIV of 1859 took effect m Oudh, lettas 
offerino- to pay a debt by instalments, and^prayin» 
be excused from tbe payment of interest, were ai 
ample acknowledgment of the debt to save limitation. 
MtJNHUM Lale u. Imtiazooeoowlah 

[5 w. B., P. c, 18 : 1 Ind. Jur , N. S., 

^ 10 Moore’s I. A., 

1 o — ^ Letter with remittance “ 

old aecount’’-TU defendant 

22nd December 1865, to the 
tallied the following postscnpt: 
a remittance of £40 to old JlaW (on 

anneal reversing the decision ot Noeman, Jp, tlit, 
tS “ remittmice of £40 to old acconn ’ were 
amhio-uous, and did not necessarily import that a 
Either snm was due, so as to constitute an acknow- 
led<»ment of a debt which would give a new period of 
limitation. SsEAEMAif v. FiEMiua^ ^ 

Admission of deli mtA 

arerment it is not due.-An achnission ^ ^ 

, the appended averment that it is not “ 

noiiit of time, may he an acknowledgment of a debt 
■ under section 4, Act XIV of 1859. An assertion that 

1 a sum of money will he payable on the happemng of 
1 an event future and uncertain is not an acknowledg- 

- ZT^-hoU, hut the allegationof incidents out of 

- which a debt may at some time arise ^ 

1 Mangaeapilly Bamaiya . . S maa.5 ^uo 


12 - — Bom. Beg, V of 1827 f 

s 7 cl l.—AcJcnowledgment. — Held that an admis- 
sion in writing of tlie making of a piumissory note, 
accompanied by a repudiation of liability m respect 
thereof, was not such an acknowledgment as would 
revive a barred claim. Nakbadashankab v. 
nathIshyabji , . « 2 Bom., 340 

Admission of debt to third 

i9er50JJ.— The admission to a third party in writing 

that a sum is due is not such 

of a debt as to remove such debt out ot the btatule or 

Limitations. Pbeshad Doss r. 

In the mattes oe the Ganges Steam 
TION Company » 2 Ind, Jur., 35 ^. S., 180 

14 - Admission to third person. 

— An admission by of his debt to B. contained in 
a hurat given by A. to his agent may take a suit 
a-ainst A. out of the Statute of Limitations. HiJEO 

CHHNBEB BOX «. MOHEB M^HMEE DO^SBJ^ ^ 

Admission to third person, 

—An acknowledgment made in writing to a third 
party and not to the creditor is sufficient under the 
Lction. -Whether an acknowledgment to 

i satisfy the section must be made before suit, me 
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1. AGKNOWLEDGAIENT OF DEBTS— 
continued, 

English and Indian Law of Limitation considered and 
contrasted. I^ijamudin v. Mahammadali 

[4 Mad., 885 

— Admission, — Exemption 

from limiiatmi, — In a suit for the recovery of costs 
incurred hy the Government of Bengal, in virtue of 
the Statutes 3 and 4 Wm. IV, Cap. 41, authorising 
the Crown to appoint the East India Company to 
take charge of appeals, and bring them to a hearing, 
the admission hy a defendant that a demand was 
claimable from some quarter or other, but not as 
against the property in question, was held not to be 
an admission within the meaning of Eegulatioii III of 
1793, excepting a suit from iimitatioii under that 
Eegulation. Goteenmbnt oe Bengal r, Biitrii- 
EUEFOTOONISSA . . . 3 W. R., P. C., 31 

[8 Moore’s I. A., 225 

17. — — — > 31emo. of payments en-' 

dorsed on bond. — Memoranda of payments made, en- 
dorsed on the, bond and signed by the defendant, were 
not acknowledgments in ^v^iting witliin the meaning 
of section 4, Act XIV of 1859. Gobaciiafb Dutt v. 
Lokenath Dittt ... 8 W. B., 334 

^ Verbal admission of cor- 

r&ctness of account. — A mere verbal admission of the 
correctness of an account, the items of which are 
barred by the Statute of Limitations, does not furnish 
a new starting-point for the operation of the Statute. 
SUBBAEAMA V. EaSTULU MbTTITSAMI 

[3 Mad., 378 

19. - — ■ Admission of balance of 

account. — When an indigo planter and a ryot contract, 
the former to make advances of money or seed for the 
cultivation of indigo plant, and the latter to deliver 
the indigo plant grown, a mere verbal admission by 
the ryot of the correctness of an account containing 
cross items due, without a written acknowledgment 
from him that the balance is due, does not operate to 
create or renew any liability with reference to the 
Law of Limitation. Doyle v. Allxjm Biswas 

[4 W. B., S. C. C. Bel, 1 

Doyle v. Eloo Gazee 

[3 w. B., S. a a Eel, 13 

20. — — Suit for balance of ao- 

count. — Balance struch and amount orally ad-- 
mitted.—lw a suit for the recovery of certain sums 
advanced as loans at different times the account 
rendered was simply a statement of advance, repay- 
ment, and balance which was adjusted, struck, and ver- 
bally admitted by tlie debtor, — Held that the balance 
so struck and admitted by the debtor did not amount 
to a written acknowledgment within the 4th section 
of Act XIV of 1859, or to a new contract so as to 
revive the old cause of action. Kitniiya Lall v. 
Bunsee . , , Agra, P. B., 94 : Ed. 1874, 71 

. 21. I ^erbal promise to pay . — 

New, contract. — In a suit by the plaintiff to recover 
nioney lout more than tiiree years before suit, the 

. ' ill 


I.IMITATIOH ACT, 1877, b. W—eonUnmd, 

1. ACKNOWLEDGMENT OP DEBTS— 
continued. 

plaintiff alleged an express verbal promise by the 
debtor to pay the amount sued for made upon a 
settlement of accounts , — Neldy by Holloway and 
Kindeesley, JJ. — That a verbal promise was not 
sufficient to prevent the application of the Act of 
Limitation. Ber Kindeesley, J.— If a debtor and 
creditor enter into a new contract, the debtor promis- 
ing to pay a barred debt, that wDuld seem to be a new 
cause of action, and it is doubtful •whether it was the 
intention of the Limitation Act to insist that the 
new promise should he in writing. Kittappa r. 
SoMANNA 6 Mad., 51 

22. — Aclcnoivledgment to third 

person. — An admission or ackiiowiedgmeiit in writing, 
under section 4, Act XIV of 1859, was siitficient to 
give a new period of limitation, altliougb. a promise 
to pay on request is not inferrible from it. The word 

due ’’ in the section means no inoia? than that the 
debt is owing and that there is an existing obligiitioii 
to pay it. Nijambdin u. Mahamabali 

[4 Mad., 385 

23. — Bromise to pay stm for 

which promissory note was given. — A suit was 
brought on a promissory note, by wliieh the defend- 
ant promised to pay to the plaintiff El, 000 with 
interest at the rate of 12 per cent, per annum. The 
defendant afterwards wrote tlie following letter to 
the plaintiff : “ I further hold myself responsible to 
you for the two sums of PH,000 and E900 respec- 
tively, the latter sum bearing interest at 24 per cent, 
per annum. Both these sums of BljOOO and E900 I 
engage to pay you.'"’ Seld that the letter was an 
acknowdedgment wnthin section 4, Act XIV of 1859. 
UmESH CHUNDEE MoOKEEO'EE u. Sageman 

[5 B. Ij. E., 633, note 

S. C. WOOMESH Chyndeb Mookeb jee V. Sageman 
[12 W. B., O. C., 2 

See Gypikishen Goswami v. Beindabyn 
Chandba Siekae Chowdhey 
[3 B. B. E., P. C., 37 : 12 W. R., P. G., 36 
13 Moore’s I. A., 37 

24. Admission in hill of 

sale. — The defendant, who was the owner of a moiety 
of certain property (the jilaintiff and another being 
owners of the other moiety), mortgaged his moiety to 
the plaintiff; the mortgage-deed, dated 11th June 
1863, contained a covenant to pay off the principal 
and interest at the expiration of a year, and gave a 
pow-er of sale in default of payment. The "wliole 
property, including the mortgaged portion, was con- 
veyed to one I. D. on 27th November 1864, by a bill 
of sale executed by tbe three owners of tlie property. 
On the execution of the bill of sale the sniii of 
1116,250, the half of the purchase-money which be- 
longed to tbe defendant, was handed over to the 
plaintiff in part -payment of a sum of 1110,555, which 
w'as therein recited as being then due on the mort- 
gage. Ill a suit for tlie balance brought in November 
1869, the* defence was that it was barred by the law 

5 K ^ 
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Umit-ation BeU that the admission by the 
fefendlnt contained in the biU of sale of Novemte 
1864 was a sufficient acknowledgment to take it out 
of tke^eration of Act XIV of 1859, section 4 
Madhustoan Chowdhey ®. 


In a suit to recover the balance alleged to be due on 
certain promissory notes, the plaintiff ^ 

document to prevent the operation of Act XIV of 
1859, wliich was in these terms,—' It 1 have to 
stump up, ttie sooner it is done the better, though it 
would go against all my ideas of justice and right. 
toSZe,— There was no admission that a debt was 
due. Unoovenanted Sebtice 

[6 IST. W., ouo 


Admission in writing,- 


26. 


Admission in writing.- 


limitation act, 1877, b. \ Q - contimeA . 
1. acknowledgment op debts- 


A debt due on a decree is a sufficient consideration 
for the making of a promissory note, although execu- 
tion of the decree be barred by limitation at the time 
the note is made. Where the endorsee of certain 
promissory notes sued to recover their value, alleging 
that in respect of four of the notes a new period of 
limitation had been created by the letter of the ^aker 
to the holder’s agent which follows, ■‘oiz, : with 
re^’-ard to your communication anent promissory notes 
£ri?en by me to Mr. 8., and which I have not paid, I 
must only say that Mr. S. must trust to my integrity 
to pay Mm, and as soon as I have cleared off a couple 
of decrees against me I will commence paying him ; 
but if you put the matter into Court, I must only 
plead want of consideration, and throw Mr. S. hack 
on the original decree which had lapsed some three 
years before I wrote the promissory notes/'— ITeld 
that the letter was a sufficient acknowledgment to 
take the claim on the four notes out of the statute of 
limitation. MxJiiHNS v. Beddy , 6 IV. W., 150 

27 ^ — Suit for compensation for 

land. — Aclcnowledgment intvriting. — Held, in a suit 
for compensation for lands taken by Government un- 
der Act VI of 1857, that a letter from the Commis- 
sioner of Eevenue expressing his willingness to re- 
commend Government to pay for certain land, is not 
an acknowledgment in writing within section 4. 
Hills v. MAaiSTEATE oe ISTodpea . 11 W. K., 1 

- Aclcnowledgment in writ- 


28. ,, 

who owed V. money, drew a hundi in favour 
of V. which Avas dishonoured. V, sued i2. to recover 
the sum for which the hundi had been drawn. With- 
in three years before suit M. wrote a letter to the 
drawee of the hundi requesting him to pay the 
amount due by E. upon the hundi. Held that the 
letter was a sufficient acknowledgment, within the 
meaning of section 19 of the Limitation Act, 1877, of 
M/s liability for the debt for which the hundi was 
drawn. Bam AN v, Vaieavan 

[I. L. R., 7 Mad., 392 


payment of an instalment the debtor subsequently 
filed a suit to compel his creditor to receive his 
by ihstalments as they should become due, and m Ms 
plaint set out the provisions of the 
Siat he had tendered the instalments as ^ecaine 
due to his creditor, which the latter . 

receive, and that thereupon the debtor ^ad deposited 
the amount with a third person. It was held that 
the plaint did not contain such an acknowledgment ot 
the whole debt being due as to give a new starting- 
point from which the limitation commenced to run. 
NaEATANAPPA a?. BHASKAE PaEM^A * ^ 19E 

[7 Bom., A. u., lAo 

■ Admission after execution 


, gQ — -i/--- - 

of decree.— The admission of a debt after execution 
is taken out gives a decree-holder a fresh parting 
point from Avhich to reckon limitation. DlOAM- 
BUEEE Delia v. Saeoda Peeshap 

JOTEEEAM Doss HUETTP . 6 W. R., MlS., 115 

LUCHMEE NAEAIN SSP D . .jo 
[^5 Vv. R.j JM.1S.J x.a 

Peosunno Commae EOT Chow^t Kasheb 
Kant Bhuttachaejee . 5 w . R., Mis., ox 
Chunpee Kant Mittee tJ. R^mna^in Dey 
S iECAE . . . » .8W,R.,63 


31. 


Insta Iment hand. — H ew 


contract . — An instalment bond is not “ a promise or 
acknowledgment” within the meaning of Act IX ot 
1871, section 20; hut is complete in itself and does 
not require any reference to the old bond which it 
supersedes. It is a new contract with new stipula- 
tions and terms, and limitation runs from the due 
dates therein mentioned. Taea Soonduree Kploo- 
UEB V. Bhoobun Chunpee Ghosb 


32. 


. Admission of delt. — Eeti- 


tion to file Usthundi.—k petition put into Court by 
a ludgment-debtor, for time to pay the mstalmeiits 
due under a kisthundi, may he considered as eyidence 
of a new contract formally entered into with the 
decree-holder and declared in Court. Pbaeee 
Mohun Mittee «?. Mohenpeo 

[23 ¥¥ . K., 


33. 


Signature not hy debtor,, 


—A letter not signed by the debtor was not an acknow- 
ledgment in writing wdthin the meaning of section 4, 
Act XIV of 1859. Ramnaeain v. Hueee Dass ^ 

[3 Agra, 81 


34. 


Acknowledgment not 


29^ Default on payment of 

instalment.— a default having been made in 


acknowledgment in writing sealed, but 
not signed, by a defendant, was not an B^cikna^edg- 
ment within the meaning of section 4, Act XIV of 
1859. Luchmun Peeshad v . Rumzan ^ 

[8 wV . B., oXo 

35 ^ Signature not formally 

added,— "^^0 entitle a plaintiff to the benefit of a new 
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lilMITATION ACT. 1877, s. 19 — continued. \ 
1. ACKNOWLEDGMENT OP DEBTS - 
continued. 

period of limitatioi). under that section, he must prove 
that the party sued has in writing authenticated by 
his signature, either in express terms or by reasonable 
construction, acknowledged and admitted that the 
debt or a part thereof is due from him. This signa- 
ture need not be formally subjoined or added to an 
acknowledgment writtten by the debtor, unless it 
appears from the writing that such signature was in- 
tended, or unless the writing would be incomplete in 
itself, as an admission without a signature. If the 
body of the admission is in the debtor’s own hand- 
writing, and contains his signature, and w’as given 
over by him as complete in itself, it would be an ac- 
knowledgment in writing wdthin the meaning of sec- 
tion 4. Muhammad Janula v. Venkataeayae 

[2 Mad., 79 

30, — Signature hy marie . — 

Acknowledgment in writing. — Payment endorsed on a 
bond by direction of the obligor wdio cannot wTite and 
signed with his mark is an acknowledgment in writ- 
ing within the meaning of section 20 of Act IX of 
1871. Bheemangowda v. Eeeanah 

[7 Mad., 358 

37. — Suit for balance of account 

for advances, — In a suit to recover a balance on ac- 
count of indigo advances made on a kabuliat executed 
by defendant, where defendant had broken no contract, 
but the discontinuation of the cultivation had been 
the act of the plaintiff, limitation was held to run from 
the date of the kabuliat, wdiich operated as a written 
acknowledgment signed by defendant (section 4, Act 
XIV of 1859). Keldj too, that a statement of haiaiices 
found in one of plaintiff’s books duly verified, with- 
out any signature by defendant (who could not write), 
was not an acknowledgment within the meaning of 
section 4. The entry of defendant’s name in one 
column, taken in connection with a cross in another 
column, formed no valid signature. Bengal Indigo 
Company v. Koylash Chundee Doss 

[10 W. R., 293 

33^ Acknowledgment of debt . — • 

Secondary evidence of acknowledgment. — Authority 
to hind minor by acknowledgment. — An original 
account book containing an acknowledgment of a 
debt had been filed in Court, and subsequently lost 
w^hilst in Court, — JS.eld, that secondary evidence of 
such acknowledgment might be giveu, notwithstand- 
ing the words of section 19 of the Limitation Act. 

A person merely by reason of being the mother and 
guardian of a minor has no authority to make an 
acknowledgment of a debt on behalf of the minor so 
as to give a creditor a fresh start for the period of 
limitation. Wajibun Kadie Buksh 

[I. Ii. R., 13 Calc., 292 

39 ^ Acknowledgment. — Entry 

of a debt in a dehtoj'^s hook. — An entry in a debtor’s 
own book does not amount to an acknowledgment 
within the meaning of section 19 of Act XV of 1877, 
unless communicated to his creditor or to some one 
on his behalf, — Explanation 1 to section 19 showing 


! IilMITATIOH ACT, 1877, s. 

1. ACKNOWLEDGMENT OP DEBTS—, 
continued. 

that the acknowledgment is contemplated as ^'ad- 
dressed” to the creditor. Every acknowledgment, 
in order to create a new period of limitation, must 
be signed by the debtor, or some one deputed % him 
no matter in what part of the document the signa- 
ture is placed. Mahalakshmibai v. Fiem op Na- 
GESHWAE Pubshotam . I. L. B., 10 Bom., 71 

40, App lication by judgment- 

debtor for postponement of sale. — An application by 
the defendant for a postponement of the sale of his 
property w^hen he promised to pay the amount of 
the decree was held to he an admission of the plain- 
tiffs’ right to execute the decree within the contem- 
plation of section 19 of the Limitation Act (XV of 
1S77), and created a new period of limitation. Ven- 
KATEAV BAPU V, BiJESING VlTHALSING 

[I. L. R., 10 Bom., 108 

41. — Account stated. — Signing 

hy debtor. — Although to make an account a stated 
account it is not necessary that it should be signed, 
yet, unless it is signed by the debtor, the intention 
and effect of section 4 of Act XIV of 1859 is to pre- 
vent it being made the foundation of an action to 
recover a debt \vhich would otherwise be barred by 
that Act. Mulchand Gulabchand n. Gibdhab 


Madhav 

. . 8 Bodx, a. C., 0 

42. — 

Signature. — Where an ac- 


count stated was written by a debtor himself, by his 
name at the top of the entry, it was held to he suffi- 
ciently signed within the meaning of section 4 of 
Act XIV of 1859. Andaeji Kalyanji d. Dulabh 


Jbevan 

I. L. E., 5 Bom., 83 

43. 

Signature, — Where the 


whole of an account stated (kbata) was written by a 
debtor himself with the introduction of his name 
at the top of the entry, the kbata was held to be 
sufficiently signed within the meaning of Act XV of 
1877, section 19. Jeeisan Bapuji v. Bhowsae 
Bhoga Jetha . . I. L. B., 5 Bom., 89 

/ 44 ^ Aoknoioledgment of guard- 

"ian for minor. — The signature of a guardian of a 
minor to an acknowledgment of a debt does not 
make it such an acknowledgment under section 19 
of the Limitation Act as w’ould give a new period of 
limitation against the minor, the signature of the 
guardian not being a signature by the person against 
whom the right is claimed. Azuddin Hossain 
Lloyd . . . . 13 C. L. R., 112 

45. Acknowledgment signed 

by agent. — Under section 4, Act XIV of 1859 an 
acknowledgment in writing, signed by the agent or 
constituted attorney of the debtor, is not sufficient. 
Pubshotam Manchaeam v. Abdul LatLe 

[0 Bom., O. O., 67 

Budoobhoosun Bose v. Enaeth Moonsheb 

[8W.ja.,i 
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LmiTATION ACT, 1877, s. IQ -continued, . 

1. ACKNOWLEDGMENT OP DEBTS— 

continued. 

40, — Achnoioledgment of agent. 

The acknowledgment of an agent for the manage- 
ment of a zemindar’s property is not the acknowledg- 
ment of the principal within the meaning of section 
4, Act XIV of 1859. Reazoodeen d. Collector 
OE Cottage: . . . • 10 W, E.., 175 

47. The plaintiff sued three 

executors for the balance due of their testator’s simple 
contract debt of more than three years’^ standing. A 
part payiiicnt had been made by the defendants with- 
in the three years previous to the commencement of 
the suit. Two of the defendants had also, but during 
their testator’s life-time, given a personal undertak- 
ing in writing to pay the debt out of a fund coming 
to their hands. The defendants had also signed as 
executors, and sent a letter to the plaintiiS informing 
him that they had registered his claim against the 
testator’s estate, and that notice would be given to 
him when the assets, if any, were to he distributed. 
Seld that, neither the personal undertaking nor the 
letter was such an acknowledgment in writing as to 
bring the case W'ithin section 4, of Act XIV of 1859, 
IcTABA Das 'o. Richaedson . . 2 Mad., 84 

43. Aclcmioledgments hy agent. 

— Acknowledgments which, under Act XIV of 1859, 
were iusiiliicieiit to keep alive a cause of action, be- 
cause they were signed only by an agent, — Meld to he 
sufficient to sustain a suit on the same cause of ac- 
tion under Act IX of 1871. Where a series of ac- 
knowledgments of a debt have been made, each with- 
in tliree years of the one next preceding, and the 
first of the series has been made within tliree years 
of the date on which the debt ■was contracted, a suit 
for the recovery thereof is, under Act IX of 1871, in 
time, if instituted within three years from the date 
of the last acknowledgment. Discussion as to v;ho 
is an autliorised agent, what is a sufficient signature 
and what amounts to a sufdcient acknowledgment, 
within the meaning of section 20 of Act IX of 1871. 
Under section 20 of Act IX of 1871, the authorised 
agent may sign either his own name or that of his 
principal. Mohesh Lal v. BtrsiiNT Kumaeee 

[I. L . R., 6 Calc,, 340 : 7 C. Ii. R., 121 

40 AcJcnowledgment hy agent, 

— Held^ upon the evidence in the case, that an ac- 
knowledgment of the debt sued for had not been 
signed by an agent of the defendant, generally or 
specially authorised in that behalf within the mean- 
ing of section 20, Act IX of 1871. Whatever gene- 
ral authority such agent may once have had from 
the defendant, it had ceased within the knowledge 
of the plaiiitiffi at the time of the signature. Special 
authority in that behalf cannot he proved hy second- 
ary evidence of the contents of a letter, the non-pro- 
duction of which is not satisfactorily accounted for. 
DiNOMorx Debi Vn Roy Lbchmiput Siwoh 

[L, R., 7 I. A., 8 

50. - „ Aelknomledgment hy 

ugerd.----Slgmiure,-^M's agent, under the orders of 


LIMITATION ACT, 1877, s. 19— continued. 

1. ACKNOWLEDGMENT OP DEBTS— 

continued. 

JB., wrote a letter to S. containing an acknowledgment 
in respect of a debt. This letter was headed as fol- 
lows : “ Written by B. to 61” The concluding por- 
tion of the letter was written by JB. in bis own band- 
writing. jETe Id that, under these circumstances, there 
was sufficient evidence that the heading of the letter 
was written by an agent duly authorised. Keld^ also, 
looking at the heading of the letter, that the letter 
was “ signed” by B. within the meaning of section 20 
of Act IX of 1871. Mathura Das 'c. Babu Lal 

[I. L. R., 1 All., 683 

51. AcJcnowledgment hy agent 

— Plaint signed hy vaJcil. — A plaint signed % a 
vakil before the Limitation Act IX of 1871 came in- 
to operation does not save limitation, as the earlier 
Limitation Acts do not give authority to an agent to 
sign an acknowledgment for his principal similar to 
that given hy section 20 of that Act and section 19 of 
Act XV of 1877. Acknowledgments which are in- 
sufficient to keep alive a cause of action because they 
were signed only hy an agent, are equally insufficient 
to sustain a suit on the same cause of action under 
Act XV of 1877, as section 2 of the Act expressly 
bars the revival of a right to sue barred under the 
earlier Acts, although they might have been sufficient 
under Act IX of 1871. Dharma Vithal v. Goyini) 
Sadyalkae . . .1. Ii. R., 8 Bora,, 89 

52. AcJcnowledgment. — Author- 

ised agent. — A balance of account W'^as ■\;\’Titten by 
a person at the request of an illiterate debtor in the 
debtor’s name, and signed by the writer in his own 
name. Held a . binding acknowledgment by a duly 
authorised agent wnthin the meaning of section 19, 
explanation 2 of Act XV of 1877, Hemchand Ku- 
BER V. VoHOBA Raji Haji I. Ii. R., 7 Bom., 515 

/ 53. Signature hy agent. — An 

application hy a judgment-debtor in writing for the 
postponement of a sale in execution of a decree and 
the issue of fresh notification of sale signed by the 
pleader expressly authorised to make it, is an acknow^- 
ledgment “signed” by an “agent duly authorised 
in the judgment- debtor’s behalf, ” within the mean- 
ing of section 19, Act XV of 1877. Ramhit Rai 
Satgur Rai , . , I, L, B., 3 AIL, 247 

54. Manager of joint Hindu 

family. — Agent, Authority of. — Prhicipal and agent. 
— The relation of the managing member of a Hindu 
family to his coparceners does not necessarily imply 
an authority upon his part to keep alive, as against 
his coparceners, a liability which would otherwise be- 
come barred. The words of section 20 of Act IX of 
1871 must he construed strictly, and the manager of 
a Hindu family, as such, is not an agent “ generally 
or specially authorised” by his coparceners for the 
purpose mentioned in that section. Kumarasami 
Had AH V. Pala Ha&appa Chetti 

[I. L. B., 1 Mad., 385 

55. — - Manager of Mindu family, 

— Authority to revive barred debt. — The manager of 
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LIMITATION ACT, 1877, s. 18- •confAntied, 

1 . ACKNOWLEDGMENT OF DEBTS— . . 

continued. 

a Hindu family lias tlie same authority to acknowledge 
as he has to create debts on behalf of the family, but 
has no power, without special authority, to revive 
a claim, already barred by limitation, against the 
family, Chinj^aya d . Gitetjn-atham 

[I. L. R., 5 Mad., 169 
Gopal Naeain Mozoomdae Mtjddomutty 
Gooptee . . , . 14 B. li. B., 21 

50 . and art. 59.— Pre- 

iicribed period.— The expression “ prescribed period” 
in section 20(«) of the Limitation Act IX of 1871 
means the period prescribed by that Act. Where a 
suit was brought on the 11 th September 1877 for 
money paid by the plaintijff on the 16th November ' 
1868 to the use of the defendant, and the plaintiff 
based his claim upon two acknowledgments of the 
defendant in writing, of 'which the tirst was dated 
the 3rd November 1872, — Reid that, to bring the 
case within section 20 (a) of the Limitation Act IX of 
1871, the first acknowledgment should have been 
made before the expiration of tlie period prescribed 
by article 59 of scliednle II of that Act, viz.y three 
years from the period when the money was paid. 
Lutae Ghunilal Ichhaeaji v . Lxjvae Tribhoban 
Lae Das . , , I. L. B., 5 Bom., 688 

57 . Proiiiise.^^— Suit on bond 

executed for barred debt. — Contract Act, s. 25, cl. 
S . — The promise ” referred to in section 20 of Act 
IX of 1871 is a promise introduced by way of excep- 
tion, in a suit founded on the original cause of action, 
and not a promise constituting a new contract, and 
extinguishing the original cause of action. Accord- 
ingly a suit is not barred which is brought on a bond 
executed, in consideration of a barred debt, after the 
expiration of the x.>eriod prescribed for its recovery. 
lUaHOJi Bhikaji t;. Abdul Karim 

[I. L. R., 1 Bom., 590 

53 . Promissory note for bar- 

red debt . — Contract Act, s. 25, cL 3 . — Act IX of 
1871, section 20 , clause (a), does not prevent a plaint- 
iff from maintaining a substantive action on a pro- 
missory note passed to secure the amount due on an 
old note which was barred by limitation, at the time 
of the making of the new, the plaintiff’s right to 
bring such action being I’ecognised by the later en- 
actnient. Act IX of 1872, section 25, clause 3. Cha- 
YUR Jagsi Tulsi . I. Ii. B., 2 Bom., 230 

59.,, Aclcnoioledgment of barred 

.decree. — In the case of a decree for money payable 
by instalments with the proviso that in the event of 
default the decree should be executed for the full 
amount, the decree-holder did not apply for execution 
within three years after default was made, — Reld^ 
the judgment-debtor having, three years after the 
first default, acknowledged in writing his iialiiiity 
under the decree, and signed sucli. acknowledgment, 
that, the decree being already barred, such acknow- 
ledgment did not create a new period of limitation. 
Shib Dat Kalka Feasad 

[I. Ii. R., 2 'All., 443 


lilMITATIOH ACT, 1877, s. W—oouUm.ed. 

1. ACKNOWLEDGMENT OF DEBTS— 
continued, 

00 . Agent. — Signature pro- 

cured after determination of agency. — Notwithstand- 
ing the general provisions of section 19 of the Limit- 
ation Act of 1877, by which a new period of limit- 
ation, according to the nature of the original liability, 
is allowed, i^rovided that the acknowledgment of 
liability is made in writing before tlie expiration of 
the period prescribed for the suit, a suit cannot he 
brought upon an acknowledgment or account stated, 
signed by a person has been an agent, ^to collect 
rents, if his signature was not procured till more than 
a year after the determination of his agency. PAR- 
BUTTINATH BOY V. TejOMOY BaNEEJI 

[I. Ii. B., 5 Gale., 303 

01 . — Accotmt stated. — Adjusted 

account. — Adjustment of accounts, JEffect of . — 

“ PuziC’ — Contract Act {IX of 1872), s. 25, cl. 3 . — 
The “ ruzu” or adjustment of an accoiuit can operate 
either as a revival of an original promise or as evi- 
dence of a new contract. If it is to be used as an 
acknowledgment givung a fresh starting-point for 
computing a new period of limitation it must be made 
in writing and signed before the expiration of the 
period of limitation prescribed. If it is to be used as 
evidence of a new contract furnishing a basis for a 
new cause of action, it must contain a promise in 
\iTiting duly signed as required by the Contract Act 
IX of 1872, section 25, danse 3, a bare statement of 
an account not being such a promise. .Ramji v. 
Dhaema . , . I. Ii. B., 6 Bom.j 683 

02 . Account stated.— Promise 

— Balance admitted due. — <Bahi deva. — Act IX of 
1872, s. 25. — The Gujarati words ‘^baki deva,^’ wbich 
are of common use in balancing accounts, import no 
more than the English words balance due,” from 
which an unwritten contract may be inferred, but 
which do not of themselves amount to a promise to 
pay -within the sense of Act IX of 1872, section 25, 
clause 3. Ranchhoddas Natiiubhai v. Jeychand 
Khusalchand . . I. Ii. B., 8 Bom., 905 

See Ramji v. Dhaema . I. L. R., 6 Bom., 083 

03 . Admission of debt being 

due in writing itself. — To bring a case within section 
4, Act XIV of 1859 the writing must contain within 
itself an admission that a debt is due, and oral evi- 
dence is not admissible to add to its meaning. 
Lutchumahan Chetty V, Mutta Iburaki Mara- 
KKAYEE .... .5 Mad,, 00 

64. Oral evidence.— Yhs, want 

of an admission or acknowledgment in writing, as re- 
quired by section 4, Act XIV of 1859 to qualify the 
limitation prescribed by clause 9, section 1 of that 
Act, cannot be supi>lied by oral evidence of the ad- 
mission of the debt sued for. Giree Dha eee Sihg-h 
r. Kalira Soorul. Dooeg a Dutt Sing ir 17. Kali- 
RA SOORUL . . . . . 7 W, R., 46 

WOOMA SOOHDERY DOSSEE V. BiRESSUR ROY 

[B W. B., 280 
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IiIMITATION ACT, 1877, s. 19 

1. acknowledgment op debts— 

continued. 

05 Contents of acknowledg- 

ment of deht, Secondary evidence of. — Evidence Act {I 

1 21 Paragrapli 2, section 19 of the Limit- 

nfin'r/ 4ct* 1877, "belongs to that branch of the law of 
;-Mch is deal? with by section 91 of Act l o 
1872 and ought not to he read in derogation of the 
'^•enoral rules "of secondary evidence so as to exclude 
oral e'videiice of the contents of an acknowledgment 
which has been lost or destroyed. Shambhtj Nath 
S.TH C. bam CHn.t.BA SHAHA ^ 

00 ------ Megistration. — Non-regis- 

iraUonofiobaU, Sffeci 

17.-^ Act IX of 1871, s. 20, cl. (c), and ^. 49.— Al- 
though, under section 49 of Act VIII of 1871, no in- 
strument which is required hy section 17 to be 
registered shall, if unregistered,^ be received as evi- 
dence of any transaction aSecting the property to 
which it relates,’’ this provision does not prevent 
such an instrument being used for the purpose of 
showing that a fresh period of limitation has been 
acquired under section 20, danse (c) of Act IX^ ot 
1871, by an acknowledgment of a debt in writing 
signed by the party to be charged therewith before 
the expiration of the prescribed period of limitation. 
Nhndo Kishore Lall t*. 

[I, L. E.., 5 Calc., 215 : 4 C. L. B., 361 

2. ACKNOWLEDGMENT OF OTHER RIGHTS. 


67. 


• Landlord and tenant.- 


AcJcnowledgment of different tenancy. Where 
landlord sued to recover arrears of rent due fiom a 
tenant who entered as a mulgaini tenant for one 
year and continued in possession without executing a 
fresh agreement,— ileW that an admission, made in 
writing, and signed by the tenant, that he held the 
land as mulgaini or permanent tenant at a lower 
rent, "was not an acknowledgment of the landlord s 
right, which, under section 19 of the Limitation Act, 
1877, would entitle the landlord to recover arrears of 
rent for three years prior to the date of the admis- 
sion. Venkataeamanayta V. Srinivasa Rati 

[I. L. E., 6 Mad., 182 

03^ Mortgage. — Eight to re- 

deem mortgage. — Where a mortgage has not legally 
been put an end to, the mortgagor (or his representa- 
tives) is entitled to come into Court and ask to be 
allowed to redeem, provided sixty years have not 
elapsed since the last recognition hy the mortgagee 
of the plaintiff’s title to the mortgaged property. 
Runjeet Narain Singh v. Shtjreeeoonissa 

[10 W. R., 478 

09^ — - Suit for redemption of 

mortgage. — xLoknoivledgmewt. — A mortgage deed 
having been executed in 1761 and an acknowledgment 
of the mortgagor’s right to redeem having been made 
in writing in 1838, — Held that a suit to redeem in 
1878 was barred. The words “ in the meantime ” in 
clause 15 of section 1 of the Limitation Act XIV of 


LIMITATION ACT, 1877, S. X 9 —eo*tinued. 

2. ACKNOWLEDGMENT OF OTHEE EIGHTS 

— continued, 

1859 mean within sixty years from the date the 
mortgage. Vasstidamn Namhudn v. Mussa KuUi, 

6 Mad., 1S8, followed. Daiachand v. barfraz Air, 

1. L. B., 1 All., 425, dissented froim 

^NNAN . . XL.B.,5Mad.,182 

Kammana Kaleaoheei Ilpath Vasstjdavan 
Nambhhri V. Chembrahandy ^^ssa Khtty 

[6 Mad., 138 

Mahomed Aedool Ehzzah ®. 

Naeain Lam «. Lama Nhnd Eishom Lam 

[18 w. K., lo 

ijQ Acknowledgment made to 

third party.— A. written acknowledgment hy_ fte 
mortgagee of the title of the mortgagor, or of his 
ri<^ht of redemption, was sufficient within the meaning 
of danse 15. section 1, Act XIV of 1859 though made 
to a third party and not the person entitled to the land. 

Deb Goeal Singh ». Kashebeam Mandat 

[o W , Xi., O 

Acknowledgment to third 

person —An acknowledgment of title under clause 15, 
Section 1 of Act XIV of 1859, need not be m^e to 
the mortgagor or his representatives ; any acknow- 
ledgment in writing signed by the mortgagee is sui- 
ficient. Ahiloji taiad Khandoji v. 
Harichand Gujae . . 5 Bom., A , u., i io 

Unicha Khandyib Khnhi Kutti Naie«. Vahia 

PlDIGAIL KUNHAMED KUTTY MAEACCAR 

[4 Mad., 359 

All Hossein ©. Ramhyaij . 3 IST, W., 78 

— Suit to redeem mortgage. 

-^Acknowledgment— VnQ first plaintiff claimed^ to 
redeem a mortgage to defendants’ ancestor tor B320. 
Defendants pleaded that the mortgage was for 
R2- 336-4, and redeemable only at the pleasure of the 
mortgagee. They also pleaded the Limitation Act. 
The ori’o-inal Court decreed redemption on payment of 
the amount stated hy defendants. The lower Appel- 
late Court reversed that decree, and dismissed the 
suit as barred. Meld, reversing the decree of the 
lower Appellate Court, that an acknowledgment by 
the mortgagees of the mortgagor’s title, sufficient to 
take the case out of the statute, was evidenced hy 
their written answer in suit No. 238 of 1830, and hy 
the answer in original suit No. 441 of 1861, as recited 
in the judgment in that suit, although the right to 
redeem and the amount of the mortgage were denied, 
and the acknowledgments were not made before those 
suits were brought. The Act for the limitation of 
suits does not require that the acknowledgment of the 
title of a mortgagor should be inade to any particular 
person or at any particular time before the institu- 
tion of the suit in which the bar is pleaded. NAr- 
EAiNA Tantri - y. Ukkoma . . 6 Mad., 267 


> 73 . Entry in ivajib-ul-urz . — 

Acknowledgment. — An entry in a wajib-ul-urz is not 
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LIMITATION ACT, 1877, s.' IB^coniinued, 

2, ACKNOWLEDGMENT OF OTHER RIGHTS : 
— continued, 

tantamount to an acknowledgment on tke part of the 
defendant, mortgagee, of the plaintiff^s proprietary 
right so as to allow him to sue within sixty years 
from that date as provided by clause 15, section 1, Act 
XIV of 1859. Chujjoo Sing-h v. Nazir Hossein 

[2 Agra, 227 

74. AcJcnowledgment hy vahil. 

— A solemn and hand fide acknowledgment in writing 
of the mortgage and right of the mortgagor, made 
by the mortgagee for the purpose of a suit through 
his vakil, whose act and statement for the purpose of 
the suit were within the scope of his authority 
according to the law then in force (clause 1, section 
21 of Regulation XXVII of 1814), and were to be 
considered as if his client were personally present and 
consenting, was a sufficient acknowledgment in writ- 
ing of the mortgagor’s right to redeem as provided 
by clause 15, section 1, Act XIV of 1859, and gave a 
fresh starting-point to the mortgagor to sue for re- 
demption within sixty years from the date of such 
acknowledgment. Such acknowledgment in writing 
need not be made directly to the party entitled, or in 
other words, to the mortgagor. Esreb Sikgh v, 
Bisheshee Singh . . .3 Agra, 255 

75^ — — . Achnowledgmenthy mooJc- 

tear , — Usufructuary mortgage, — Where sixty years 
have elapsed from the date of a usufructuary mort- 
gage, a suit by the mortgagor to recover possession 
of the mortgaged property is barred by clause 15, 
section 1, Act XIV of 1859. Where a mortgagee 
signed a mooktearnama, in which he stated that he 
would abide by any arguments which might be 
urged, and any documents which might be filed, by 
the mooktear thereby appointed, and the mook- 
tear subsequently filed a written statement signed by 
himself alone, in which he admitted the mortgagor’s 
title, — Beld that the mooktearnama and written 
statement could not be read together as amounting 
to an acknowledgment sufficient to satisfy the re- 
quirements of clause 15, section 1, Act XIV of 1859. 
Luchmee Buksh Roy v. Runjeet Ram Pane ay 
[13 B. L. R., P. C., 177 : 20 W. R., 358 

S. C. in lower Court . . 12 W. R., 443 

See Rahmani Bibi r. Hulasa Ktjae 

[I. L. R., 1 All., 642 

76. Acceptance of sale certi- 

ficate, — Aclnoivledgme^it of title. — The acceptance 
of a sale certificate granted by a Zilla Court in 1824 
to the purchaser of a mortgagee’s interest in land 
sold by auction in satisfaction of a decree, is not an 
acknowledgment, by tlie purchaser, of the title of 
the mortgagor which will satisfy the conditions of 
section 19 of the Limitation Act and give a fresh 
starting-point from which limitation will run for 
redemption. Ambala Vaveei Manakeb Raman 
Somayajibab 'V. Nabtjvakat Krishna Poduval 

[I. L. R., 6 Mad., 325 

■■ 77. New period. — Mevival of 

barred suit. — Flaint . — 'Receipt. -—Decree. — Agent , — 


LIMITATION ACT, 1877, s. m-contimed, 

2. ACKNOWLEDGMENT OP OTHER RIGHTS 

— continued. 

Vakil, — Mortgage, — Redemption. — The plaintiff’s 
ancestor mortgaged a piece of land to the defendants’ 
ancestor in 1797, and placed him in possession as 
agreed upon. Three years afterwards both the mort- 
gagor and the mortgagee went out of the country. 
The mortgagor returning first resumed possession of 
the land ; the mortgagee returning afterwards filed a 
suit in 1826 to recover possession under the terms of 
the mortgage, and obtaining a decree in his favour 
possession was restored to him by the Civil Court in 
1827. When taking delivery of the possession from 
the Court, the mortgagee passed to the officers of the 
Court a receipt in which the mortgagee acknowledg- 
ed having received possession of the mortgaged land 
as directed hy the decree. The plaintiff, the repre- 
sentative of the original mortgagor, on the 4th of 
December 1880, sued the defendant, the representa- 
tive of the original mortgagee, to redeem the land. 
Seld that the suit was barred : the receipt incorpor- 
ating the decree hy reference did not operate as an 
acknowledgment of a mortgage subsisting in 1827, 
so as to give to the mortgagor a new period of limit- 
ation under section 19 of Act XV of 1877. This 
section intends a distinct acknowledgment of an 
existing liability or jural relation, not an acknow- 
ledgment without knowledge that the party is ad- 
mitting anything. Dhaema Viteal «j. Govind 
Sadvalkae . . . I. L. R., 8 Bom., 99 

73, anti art. 148. — Redemp- 

tion of mortgage. — Acknowledgment of the mort- 
gagors title signed hy mortgagee^ s agent. — Meld^ fol- 
lowing the decision of the Privy Council in Luchmee 
JBuksh Roy V. Runjeet Roy Randay, 13 B, L. R,, 177 » 
under Act XIV of 1859, that an acknowledgment of 
the title of the mortgagor or of his right of redemp- 
tion signed hy the mortgagee’s agent is not sufficient, 
under article 148, schedule II oi* Act IX of 1871, to 
create a new period of limitation. Rahmani Bibi v. 
Hulasa Kuae . • . I. L. R., 1 All,, 642 

79 . Acknowledgment of 

title prior to Act XIV of 1859 . — In a suit for redemp- 
tion of landed property the plaintiffs, representatives 
of the mortgagors, relied on an acknowledgment of 
the mortgagors’ title contained in an entry in the 
settlement records of the year 1841, which was 
attested hy the representatives of the mortgagees, 
defendants in the suit, and the lower Courts having 
differed as to whether the acknowledgment w&s 
sufficient without proof that it was made within 
sixty years from date of the alleged mortgage, — Held 
that, inasmuch as there was no limitation to suits for 
redemption of mortgage of landed property prior to 
Act XIV of 1859, it was unnecessary to ascertain 
when the moifgage was effected, the acknowledgment 
of 1841 being an acknowledgment of a right still 
subsisting, and one which fullilled the requirements 
of article 148, schedule II, Act IX of 1871. Dai A 
Chanb V , Saeeeaz Ali . I. L. R., I AIL, 425 

80. piuif re’iemption 

of mortgage,— Acknowledgment of title of mart- 
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limitation act, 1877, s. Id-coniimed. 

2. auknowledciment of other eights 

— continued. 

qnqor or of hS right to redeem. — the 
dpfendaiits attested as correct the record-ot-riglits 
prcDiired at a settlement with them of an estate m 
which they were described as mortgagees of the 
estate, l)ut"whit;h did not mention the name of the 
mort'4,'T-or,--i?'eW (Spankie, J., dissenting) that 
tliere” was an acknowledgment of the mortgagor’s 
ri^lit to redeem within the meaning of article 148, 
schedule II, Act IX of 1871. Fer PEARSOiT, That 
there was also an acknowledgment of the mortgagor s 
title Per Spankie, contra. Daia Chand y. 
Sarpraz Am . . . I. Xi. H., 1 All., 117 

But Mitkkanni V. Manan Bhatta 

[I, Ii. B., 5 Mad., 182 


Ql^ 

dempiion of mortgage.^ Aclcnowledgment of title 

of mortgagor or of his right to redeem,-— An 
acknowlwlgineut, to he within the meaning of ar- 
tide 148, schedule II, Act IX of 1871, most he an 
acknowledgment of a present existing title m the 
mortgagor. An acknowledgment of the original 
making^of the mortgage deed and of possession having 
hiien taken under it, coupled with the allegation ot 
the suhseipicnt execution of two other deeds practi- 
cally superseding the mortgage and altering the i ela- 
tion of the parties, contained in a written statement 
filed previous to tlic expiry of the sixty years allowed, 
is not a siifiicient acknowledgment within the meaning 
of tliat article, so as to prevent limitation from 
operating. Ram Das y. Biejnunbun Das alias 

Laloo ^ Cale.5 616 : 12 C. Ii. B., 284 

Execution of decrees.- 


Suii for 


82. * vj/ 

Fetifion.—SeGtion 4, Act XIV of 1859 is not appli- 
caV)le to the execution of decrees. Thus an incidental 
mention by a pidgment-dehtor, in a petition filed by 
him in anotlier case in which another decree-holder 
had taken out execution, that he owed money to the 
decree-holder in the present case, was held not to be 
an admission within the meaning of that section to 
keep the decree alive. Luchmun Koovwar 
L iTCHMUN Bhueup . • • 7 W, B., 79 

gg — Execut io n of decree. — Fet i- 

The word ‘"debt” in section 20 of Act IX of 
1871 applies only to a liability for which a suit may 
he brought, and does not include a liability for which 
judgment has been obtained: therefore, where the 
las^ application for execution of a decree had been 
made on the 14th of December 1872, and a notice 
under section 216, Act VIII of 1859, issued on the 19th 
of January 1873, and on the 28th of April 1873 the 
iiidgment-dehtor filed a petition notifying part-pay- 
ment, which petition was signed by the judgment- 
€redltor,-'jffeZd/, in an application for execution made 
on the 27th of April 1876, that further execution 
was harried by limitation. Kally Prosokno Hazra 
V. Heera Lal Mundee . I. Ii. B., 2 Calc., 468 


LIMITATIOH act, 1877, s. 19-^contimed, 

2. ACKNOWLEDGMEXT OE other RIGHTS 
— continued, 

a decree against the heir of the judgment-dehtor on 
the 26th July 1871. On the 30th Hoyemherl of the 
same year the debtor applied by ^ petition for two 
months’ time, — JBCeld that the petition was not an 
acknowledgment within the meaning of section 20 of 
Act IX of 1871 so as to save limitation. KaUg 
Frosonno JSazra v. Feera Lal Mundle, I. L.^ 

2 Calc., 468, followed. Ishana Dabia x. Grija Kakt 
Lahiry Chowd-HRY . . 3 C. Ii. B., 572 

35 ^ Achnoioledgment in writ- 

ing of debt by judgment-debtor. — An acknow- 
ledgment in writing of a debt by a judgment- debtor 
is not such an acknowledgment as is contemplated 
by Act IX of 1871, section 20, and will not, therefore, 
operate to extend the period of limitation in favour of 
the judgment-creditor. The debt ” referred to in 
that section is not a judgment-debt, but a liability to 
pay money for which a suit can he brought. Mung-ol 
pRASHAD Dichit v, Shama Kanto Lahory Chow- 
DHRY « • . . I. Ii. B .5 4 Calc., 708 

■ Execution of decree.- 


36 . ^ 

Achnoivledgment in writing. — An application for 
the execution of a decree is an application in re- 
spect of a “ right,’" — that is to say, the “ right"" of 
the decree-holder to execution, within the meaning 
of section 19 of Act XV of 1877. An application in 
writing by a judgment- debtor for the postponement 
of a sale in the execution of the decree and the issue 
of afresh notilication of sale is an acknowledgment 
of liability within the meaning of the same section, 
in respect of such “ right."" Ramsit Rai u. Satg-HR 
Rai I. L. B., 3 All., 247 


87. 


Application for execution 


of decree. — The provisions of section 19 of the 
Limitation Act, 1877, are not applicable to appli- 
cations in execution of decrees. The ruling of the 
Allahabad Full Bench in Ramhit Rai v. Satgiir Rai, 
L L, R., S AIL, 247i dissented from. Rama d. Veiv- 
EATESA . 0 . . I. Ii. B., 5 Mad., 171 


88 . ■ 


Application for execu« 


34 . Execution of decree . — 

FeLition. — An application was made for execution of 


tion of decree. — Aclcnoioledgment. — An application 
for the execution of a decree is an application in 
respect of a “ right "" within the meaning of section 
19, Act XV of 1877, and a petition made by a judg- 
ment-debtor, and signed by his vakeel, praying for 
additional time for payment of the amount of a de- 
cree, constitutes an acknowledgment of liability "" 
within the meaning of that section, and a new period 
of limitation should he computed from the date of 
such petition in order to ascertain whether the exe- 
cution of the decree is barred or not under the pro- 
visions of article 179, schedule II of the Limitation 
Act- Ramhit Rai v. Sutgur Rai, 1. L. R.,3 AIL, 247 j 
and Ram Coomar Kur\. Jalcur Alt, I.L, R., 8 Calc., 
716, followed. Toeee Mahomed v. Mahomed 
Mahboob . I. Ii. B., 9 Calc., 730 ; 13 C.Xi. B., 91 

39 . Execution of decree . — 

A cknoioledgment in writing. — Fart-payment. — Act 
XV of 1877, s. 20, and sch. II, Xo. 179.— A decree 
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LIMITATION ACT, 1877, s. 19-i, oniinued, 

2. ACKNOWLEDGMENT OF OTHER EIGHTS 
•^continued, 

for money, dated the 24th June 1878, directed that 
a certain instalment should he paid on the 22nd July 
1878, and a like instalment on the 20th December 
187s, and the balance by certain instalments com- 
mencing from a certain date, and that, in case of 
default, the decreeholder might realise the whole 
amount of the decree. The instalments were not 
paid at the fixed dates, but part-payments of the 
amount of the decree were made by the judg- 
ment-debtor from time to time out of Court. On 
the 7th May 1879 he made a part-payment and 
an endorsement on the decree to the following 
effect : “ I, Q.s judgment-debtor of this decree, 

have myself paid Es. — , and have endorsed this pay- 
ment on the decree in my own handwriting.” On 
the 5th September 1881 the decree-holder applied 
for execution of the whole decree. Seld, by tlie 
Court, that the application was governed by the rule 
contained in section 19 of the Limitation Act, 1877 ; 
that the endorsement made by the judgment-debtor 
on the decree was an acknowledgment of liability 
under the decree ; and that consequently the period of 
limitation for the application should be computed 
from the time such endorsement was made, and the 
application was therefore within time, llamliit Rai 
V. Satgur Rai, 1. L. R., 3 All., 247, followed, but with 
doubt. Per Mahmood, J. — That, following the ratio 
ilecidendi in Ramhit Rai v. Satgur Rat, J. L. R., 8 
AIL, 247, the part-payment made and endorsed on the 
decree by the judgment- debtor fell within the terms 
of section 20 of the Limitation Act, 1877. As- 
mutullali Dalai v. Kally Churn Mitter, /. L. R., 7 
Calc., 56, distinguished. Also per Mahmood, J. — 
That it was doubtful whether in this case the decree- 
holder wms bound to execute the whole decree wdien 
the first default occurred, as the terms of the decree 
appeared to give the decree-holder an option in tile 
matter, and therefore whether the application for 
execution was barred because it was made more than 
three years after that date. SMb Bat v. KalJca 
Rrasad, I, L. R., 2 All, 448, distinguished. Janki 
Peas AD v, Ghhlam Ali . . I. L. JR., 5 All., 201 

/' 90. and art. 179. — AcJcnow- 

ledgmentimoriiing. — Authority to sign aclcnowledg- 
ment. — On the 7th of December 1877, additional 
time for payment of the amount of a decree, dated 
the 24th of March 1876, 'was granted to the judgment- 
debtor upon a petition signed by his vakeel. On the 
4th of December 1880 a fresh application for execu- 
tion was made. Deld that it w^as not barred under 
article 179, schedule II of Act XV of 1877, inasmuch 
as tlie petition constituted an acknowledgment of 
liability under section 19 of the same Act, and a new 
period of limitation began to run from the 7th of 
Decemher 1877. The object of the words “applica- 
tion in respect of any property or right ” in section 19 
is to extend to the applications mentioned in schedule 
XI the same privilege as is accorded to suits. Ramhit 
Rai V. Satgur Rai, L L. R., S All, 247, approved of. 
Eam Coomae Kd'e 'y. Jakue Ali 

■ , [I, L. B., 8 Calc., 716: 10 C. L. R., 613 


LIMITATION ACT, 1877, s. 19 — continued. 

2. ACKNOWLEDGMENT OF OTHER EIGHTS 
— continued, 

91. Execution of decree . — 

Contract superseding decree. — Adjustment of decree. 
— Certification. — Civil JProeedure Code, s. 258 . — 
Acknowledgment in ivriting. — In the course of pro- 
ceedings in execution of a decree dated the 14th 
June 1878 the j)arties, on the 11th January 1881, en- 
tered into an agreement, which was registered, and 
filed in the Court executing the decree. The deed 
recited that the decree w'as under execution, and that 
a mortgage-bond, dated the 1st December 187*3, in 
favour of the judgment- debtor by a third party, had 
been attached and advertised for sale, and that the 
decree-holder and judgment-debtor had arranged the 
following method of satisfying the decree: that 
the judgment- debtor should make over the said l)ond 
to the decree-holder, in order that he iniglit 
bring a suit thereon at his own expense against the 
obligor, and realise the amount secured by the bond, 
and out of the amount realised satisfy the decree 
under execution, with costs and future interest, toge- 
ther with all costs of the suit to be brought against 
the obligor, and together with a sum due by the judg- 
ment-debtor to the decree-holder under a note of hand 
for E250 with interest ; and other details which need 
not he stated. On the same day that this deed w'-as 
executed, the decree-holder filed a petition in the 
Court, to the effect that under tlie agreement an 
arrangement had been made for payment of the 
judgment-debt, by which the judgment-debtor made 
over to him the bond advertised for sale, in order 
that the petitioner should file a suit under it at his 
own cost against the obligor, and realise the debt due 
under the decree in execution with interest and costs ; 
and he prayed that the sale to be held that day might 
he postponed, and the application for execution 
struck off for the present, and the previous attach- 
ment maintained, and stated that, after realisation 
of the amount entered in the bond advertised for sale, 
an application for execution would he duly filed. On 
this the order was that the execution case he struck 
off the file, and the attachment maintained. On the 
24th December 1883, the decree-holder applied for 
execution of the decree, alleging that the judgment- 
debtor had failed to make over the bond to him accord- 
ing to the agreement. The judgment-debtor objected 
that the decree was no longer capable of execution, 
having been superseded by the agreement of the lltli 
January 1881, and that the application was barred 
by limitation, the previous application being dated 
the 9th November 1880. Meld that the application 
was within time, inasmuch as the acknowledgment in 
the deed of the 11th January 1881 came within the 
terms of section 19 of the Limitation Act, so as to 
originate a fresh period of limitation in respect of the 
execution of the decree. Qhansham v. Miikha, I. L. 
R., 3 All, 320 ; JanJei Prasad v. GhulamAU, I. L. R., 
5 All, 201 ; and Ramhit Rai v. Satgur Rai, I. L. R., 
3 All, 247, followed. Fateh Mohammad r. Gohal 


Das I. L. E., 7 All., 424 

s. 20 (1871, s. 21). 

— Case under Punjab Cods 
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lilMITATION ACT, 1877, s. 20 — continued. I 

before Lmitation Act, 1859.--1 tl a case under the 
Punjab Code before the Limitation Act of 1859 came 
into operation in Oudh it was held by the Privy Council 
that payments made by an agent upon account, and 
continued monthly for several months, ought to be 
regarded as tantamount at least to, if not correctly 
described as, a running account, and were therefore 
part- payments which amounted to “ a partial satis- 
faction of demand,” whereby the period of limitation 
was renewed. Mukktjm Lall v, Imtiaz-ood- 
Bowlah 

f5 W. E., P. C., 18 : 1 Ind. Jur., "N, S., 142 
10 Moore’s I. A., 362 

tSee Gowba Bebeb v, Kissejt Misses 

[1 Ind. Jur., M. S., 224 

And Potitpabun Sen u. Chxtndee Catint Moo- 

KEEJEE . . 1 Ind. Jur., 3Sr. S., 329 

Under the Act of 1859 part-payment was not an 
admission of a debt tbough evidenced by writing. 
Mueamad JAN'ULA V. Venkatanayae 

[2 Mad., 79 

IcvAEA Bas V, Riohaedson . . 2 Mad,, 84 

Keistna Row v. Hachapa Suoapa 

[2 Mad., 307 

Madho Singh t). Thakoob Peeshad 

[5 3Sr. W., 35 

% ■ — ■ ■■ Prescribed period . — Two of 

the sons out of a joint Mitakshara family, consisting 
of a father and tliree sons and the widow and sons of 
a deceased son, and carrying on business in partner- 
ship, sued to recover money due on a hatli-chitta dated 
11th Becember 1876 : the last payment made and 
entered by the defendant being on the 20th July 
1877 : no time was fixed for payment of the money, so 
that it became payable on the date of the hath-chitta. 
The suit was instituted on the 19th July 1880 and 
came on for hearing on the 26th of July, when an ob- 
jection was taken that all the parties who ought to 
sue were not on the record. On the application of the 
original plaintiffs, the names of the father and the 
third son were then added, and the plaintiffs were 
described as surviving partners of the deceased son. 

At the time the additional plaintiffs were made 
parties the suit was as regards them barred by 
limitation. Eeld that the suit, if all the plaintiff's 
had originally joined in suing, would not have been 
barred by section 20 of Act XV of 1877. The words 
‘^prescribed period in that section mean, not the 
period prescribed for the payment of the debt, but the 
prescribed period of limitation. Ramsebok v. Ram- 
LAB Koondoo . . . I, L. B,, 6 Calc., 815 

[8 C. I.. B., 457 

In the mattee op Mongoia Koiboeto v. 

Annoda Ram . . . 12 C. L. B., 277 

Bee Luvae Chtjnilal Ichhaeam v. Lutae Tei- 
BKOVAN Laidas . I. L. B., 5 Bom., 688 

Payment of interest . — 

Section 21 of Act IX of 1871 has no application 
where the payments of interest admitted were made 
after the expiration of the period prescribed for the 
repayment of the loan, Taeinex Chuen Nhndy v. 
Abdue iiOEOMAN . . , 2 C. Ii. B,, 346 


lilMITATION ACT, 1877, s. m-^eonUrnied, 

4. Payment of interest. — Pay- 

ment made before Act came into operation . — The 
exception of payment of interest contained in section 
21, Act IX of 1871, is not confined to payments made 
after that Act came into force, but applies also to 
payments made before that date. Teagabaxa 
M tJDALI V. Maeiyapba Piblai 

[I. L. B., 1 Mad., 264, 

5 ^ Pond. — Payment of in- 

terest. — Adjustment of accounts . — Suit to recover the 
principal sum and one year’s interest due on a bond 
dated the lltb March 1866. By the terms of the 
bond the rent of certain land was assigned to the 
lender as security for interest. No date was speci- 
fied in the bond for the payment of the principal 
sum. The interest was regularly paid up to October 
1871, and the present suit was brought in June 1874. 
— Eeldi on special appeal, by Holloway, Jl, that, 
assuming that the period of limitation was three 
years, and that it had run out both before action 
brought and before Act IX of 1871 came into opera- 
tion, section 21 of that Act operated to save the 
action : that at the period of that law coming into 
force there was still a contractual right existing, and 
that the right of action was restored by the payment 
of interest. Vencataohellcb Mudali v. Sesliagherri 
Rau, 7 Mad.i 2Sd ; and Mohatalla Naganna v. Pedda 
Earappa^ 7 Mad., 288, distinguished. Eeld, by MoE- 
GAN, C. J., that no question of limitation arose. That 
the lender having been constituted by the bond a 
trustee and receiver of the rents and profits of land, 
it was only on an adjustment of his accounts that the 
principal became payable. Valia Tambueatti v. 
Vie A Rayan . . I. L. B., 1 Mad., 228 

0, Payment of interest. — Con- 

tract in loriting . — The defendant at different times 
made payments to the plaintiff, who was his creditor, 
in reduction of the general balance of account against 
him, but without intimating that any of such pay- 
ments was to be appropriated in satisfaction of the 
interest due on his debt. Eeld that there had been 
no payment of interest, “ as such, ” by the defendant 
so as to bring the case within clause 1 of section 21 of 
the Limitation Act (No. IX) of 1871, and that the 
plaintiff’s claim was barred. Hanmantlal Moti- 
CHAND D. Rambabai . I. L. B., 3 Bom., 198 

7, Receipt of rent. — Pay- 

ment of interest. — Mortgage . — In 1858 land was 
mortgaged to the plaintiff with possession for a term 
of five years, and in 1861 the defendant, the mort- 
gagor, took a lease of the land from the plaintiff, 
under which he paid rent until 1870-71. The mort- 
gage-debt was repayable on the expiry of the term. 
Plaintiff brought the suit out of which this appeal 
arose to recover the debt from the mortgagor. It 
was pleaded that the suit was barred by limitation, to 
which plaintiff replied that the receipt of rent was in 
fact a payment of interest, and that from the last 
payment of interest a new period of limitation arose. 
Eeld, that the case being governed by the provisions 
of Act IX of 1871, the payment of rent under an 
agreement entirely independent of the original mort- 
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gage could not be regarded as a payment o£ interest. 
ITmmeb Kutti V, Abdul Kadab 

[I. L. R., 2 Mad., 165 

8, Mortg ag e. — 8 uit for 

arrears of rent. — Where a kanom was granted in 
1858 for five years to secure repayment of a loan, and 
a lease made in 1861 to the grantor of the kanom by 
the kanom-holder and rent paid under the lease until 
1871, — Held that a suit brought in 1877 to recover 
the kanom amount and arrears of rent for seven 
years was barred by limitation except as to three 
years’ arrears of rent. Palliagatha XJmmeb 
Kutti r, Abdul Kadab . I. L. B., 3 Mad., 57 

9^ — 'Entry of account stated hy 

debtor in creditor's boohs. — Implied contract. — An 
entry of an account stated, made by a debtor in his 
creditor’s books, is not a contract in writing within 
the meaning of Act IX of 1871, section 21. Ambit* 
LAL Mawsuk V. Makiklal Jetha , 10 Bom., 375 

This case was followed in Hanmantmal Moti- 
OHAND c. Rambabai . I. L. B., 3 Bom., 198 

where it was held that, consequently, the payments 
made by the defendant on account were not such 
payments of the principal of the debt due by him as 
would bar the operation of the Act. 

See Ramchoddas Nathubhai c. Jeychand 
Khusal Chand . I. B. R., 8 Bom., 405 

3^0, payments towards adjusted 

account — Where, subsequently to the adjustment of 
his account with the plaintifi's, the defendant had 
been credited with amounts of surplus proceeds of 
goods and of a hundi, held that such amounts were 
not payments within the meaning of section 20 of 
the Limitation Act. Naeeonji Bhimji v. Mugni- 
BUM Chabdaji . , I. Jj. B., 6 Bom., 103 

11 , — — Sum realised by execution 

sale. — I art-payment. — A sum realised by an execu- 
tion sale cannot be considered a part-payment under 
section 21, Act IX of 1871 so as to give anew period 
of limitation. Rughoonath Doss o. Shieomonee 
Pat Mohadebeb . . .24 W. B., 20 

Bemul Doss n. Ikbal Naeain . 25 W. B,, 249 

EaMCHANDEA GANESH Be VBA 

[I. L. B., 6 Bom., 626 

22, — Hart-payment of principal 

of bond. — Endorsement i Facts ivhich must appear 
in. — To satisfy the conditions of section 20 of the 
Limitation Act, the endorsement in the handwriting 
of the person making a part-payment of the principal 
of a bond need not show the appropriation of the 
payment to principal but only the fact of the pay- 
ment. Jada Ankamma V. Nadimpallb Rama 

[I. L, R., 6 Mad., 281 

3^0^ Part-payment of principal. 

— Endorsement.— Handwriting of payer. — Marks- 
^^an . — In section 20 of the Limitation Act, 1877, the 
condition that the fact of payment in the case of 
part-payment of the principal of a debt must appear 
in the handwriting of the person making the same is 
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satisfied if the payer signs or affixes his mark beneath 
an endorsement not written hy him, Madabhushi 
Seshachaelu V. Singaba Seshaya 

[I. li. B., 7 Mad., 55 

14. Part-payment of principal, 

— Endorsement. — Handwriting of payer. — Marks- 
man.—ThQ mark of the payer subscribed to an en- 
dorsement not in the handwriting of the payer will 
satisfy the proviso to section 20 of the Limit- 
ation Act, 1877, which requires that the fact of the 
payment of part of the principal of a debt made by 
the debtor or his agent duly authorised in that behalf 
shall appear in the handwriting of the person making 
the payment, in order that a new period of limitation 
may run from the date of such payment. Ellada 
Nayae: V. Anumati Goundan 

[I. L. B., 7 Mad., 76 

15. Part-payment of principal 

of debt. — Endorsement of cheque hy debtor. — Where 
the only evidence in the handwriting of the debtor of 
the part-payment of the principal of a debt was the 
endorsement of a cheque to the creditor, — Held that 
such endorsement did not satisfy the conditions of 
section 20 of the Limitation Act so as to give 
rise to a new period of limitation from the date of 
such endorsement. Mackenzie v. Thieuvengada- 
THAN .... I. L. B., 9 Mad., 271 

1@^ XJnregistered mortgage . — 

Receipt of produce in lieu of interest. — Receipt of the 
produce of land held under a deed of mortgage re- 
quired to be, but not registered, cannot be deemed to 
be a payment for the purpose of section 20 of the 
Limitation Act, 1877. Pichandi v. Kandasami 

[I. L. B., 7 Mad., 539 

s. 21 (1871, s. 20, expl. 2 ; 1859, s. 4). 

L Acknowledgment by part- 

■ ner. — An acknowledgment by one partner sufficient 
to save limitation will not bind another partner who 
has not subscribed such acknowledgment. Benarseb 
Dass t). Khooshal Chund. Khooshal Chund V. 
Palmeb . . . .2 Agra, Ft. II, 170 

2. Partnership accounts . — 

Section 20, Act IX of 1871, does not apply to partner- 
ship accounts. Khoodee Ram Dutt u. Kishen 
Chand Goleecha , . .25 W. B,, 145 

3 ^ AcJcnoivledgment given hy 

one partner when binding on the firm. — Partnership. 
— Practice.— Parties. — Same person both plaintiff 
and defendant. — The plaintiff, as heir of his mother, 
sued a firm, in which he was himself a partner, to re- 
cover the amount of certain loans which he alleged 
that his mother in her lifetime had made to the said 
firm. The plaintiff was made a defendant in the suit 
along with the other partners. The alleged loans 
were made on the 2nd November 1881 and the 12th 
October 1882. The present suit was not filed until 
December 1885. The plaintiff, however, relied on an 
acknowledgment signed in his mother’s account hook 
by himself as partner in the firm on the 1st Novem- 
ber 1883. The first defendant did not appear, or put 
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ill any defence. Tlie second defendant pleaded limit- 
ation, and alleged that on the 2nd November 1880, 
prior to the date of the alleged loans, he had retired 
from the firm, and, therefore, was not liable. From 
the evidence given at the hearing it appeared that the 
business stopped, so far as buying and selling and 
fresh trading were concerned, at the end of the year 
1881, and that subsequently to that date the partners 
were occupied solely in winding up the affairs of 
the firm. Seld that, under the circumstances, the 
acknowledgment given hy the plaintiff did not bind 
the other partners, and that the claim against them 
was barred. If, at the time the acknowledgment 
was given, the firm had been a going concern, the 
plaintiff’s authority to make such au acknowledgment 
on behalf of the firm might have been presumed; but 
in tills case the business had been closed, and the 
partnership entirely dissolved. The presumption, 
tlicrefore, which arises in active partnership, no longer 
existed, and there was no evidence that the plaintiff 
had been expressly authorised to act for the other 
partners in making the acknowledgment. The mean- 
ing of the word “ only ” in section 21 of the Limit- 
ation Act XV of 1877 is that it must also be shown 
that the partner signing the acknowledgment had 
authority, express or implied, to do so. In a going 
mercantile concern such agency is to be presumed as 
an ordinary rule. Peemji Ltjdha n. Dossa Doon- 
G-EESEY . I. L. H., 10 Bom., 358 

s. 22 (1871, s. 22). 

See False Impeisonment. 

|[1. L. B., 0 Bom., I 

2. Party added under s. 73^ 

Civil Procedure Code, 1859 . — When a party was 
substituted or added as a defendant, under section 73 
of Act VIII of 1859, tbe suit was held to be com- 
menced against him at that time, and not before ; 
therefore, where A. sued B., as representative of C. 
for laud, and more than twelve years after the cause 
of action accrued found that JB. was not in possession, 
hut D., and by order of Court D. wms substituted as 
deiemlmti—Eeld the claim against D. was barred. 
KAJ IviSHOBEB DGSSEE V. BUDDEN ChTJKDEE SHAW 

[2 Ind. Jur., N. S., 49 : 6 W. B., 298 

Nendo Gopal Roy v. Jankeeeam CsircEERBTJTTY 

' [W. B., 1864, 316 

Eshan Chendee Baneejee V. Kbisto Gfttt 
Nag 14 W. B., 377 

2, Act XIV of 1859. — Parties 

added after expiration of per iod of limitation . — A 
suit was held not to be barred by tbe Limitation 
Act, 1859, as against parties added after the expiration 
of tbe period allowed by law, provided the plaint be 
filed against the original parties prior to the expira- 
tion of such period. Issuebpebsaitd v. Uejoonloll 

[2 Hyde, 248 

Kalee Kishoris Chatteejee «. Ltjckhee Debia 
Chowdhbani . . . 6 W. B., 172 

3 — — AH XIV of 1859. -Suit hy 

midom Oil behalf of minor son. — Son afterivards 


LIMITATION ACT, 1877, s. ^—continued, 
joined as plaintiff. — In 1864 a Hindu widow, having 
a minor son, suecl, in her own name and on her own 
behalf, to recover certain immoveable property. The 
action was brought on a lease which expired in 1854. 
The defendant denied the lease, and contended that 
the suit should be dismissed, as it could not be 
maintained by the widow in her owp name. In 1871, 
the son, who had in the meantime attained his major- 
ity in 1865, was made a co-plaintiff on his own ap- 
plication. Seld that the suit -was barred, inasmuch 
as it must, if maintainable, be deemed to have been 
instituted in 1871, when the son was made a co-plaint- 
iff, the plaint previously to that time having been in the 
widow^’s own name and expressly on her own behalf. 
Held, also, that making the son a co-plaintiff in 1871 
could not change the character of the suit as it had 
existed previous to that date so as to defeat the law 
of limitation. Held (by Pinhey, J".) that the minor 
was wrongly made a plaintiff in 1871. BJmrm Pass 
Pandey v. Sham Soondri Dehiah, 6 W. M., P. C., 44, 
distinguished. Gopal Kashi v. Rama Bai Saheb 
Patvae 12 Bom., 17 

4. Act IX of 1871, s. 1 Sf 

s. 22 . — “ Commenced,’’' “ Instituted.” — Added de- 
fendants. — Suit for oontrihution or partnership 
account. — Cause of action. — Queer e, — Whether the 
word “commenced’’ in section 22 of Act IX of 1871 
is equivalent to the word “ instituted” in section 1, 
and whether section 1 does not exclude from the 
operation of the Act all suits instituted before 
1st April 1873 even as to defendants added after 
that date. Supposing tbe provisions of section 22 
of Act IX of 1871 to apply to defendants added 
by amendment subsequently to 1st April 1873, in a 
suit instituted before that date, such added defend- 
ants will, under the terms of that section, and if 
that section, does not apply, then under a general 
principle of law, be allowed to reckon tbe period 
of limitation on which they rely from the date at 
which they w^ere added, but the periods of limitation 
provided by Act IX of 1871 do not necessarily apply to 
defendants so added. The plaintiff’ and three of the 
defendants, being four members of a partnership, 
consisting of seven persons, borro'wed, in January 
and February 1865, on account of the partnership, 
from the Commercial, Finance, and Stock Exchange 
Corporation, two sums of Rl,21,614 and Rl, 08,000, 
for which they gave their joint and several promissory 
notes, and shortly afterwards two of the partners 
retired, leaving the plaintiff and the four defendants 
alone constituting the firm. On 27th September 
1865, tbe plaintiff and first defendant were sentenced 
to transportation for life, and on 15tb April 1867 one 
of the other defendants became insolvent. On 25th 
April 1867, the liquidators of tbe Commercial, 
Finance, and Stock Exchange Corporation obtained a 
decree against tbe plaintiff and the three defendants 
who had joined in the making of the promissory 
notes for the amount due on their joint and several 
promissory notes and costs. In March 1868, the 
immoveable and moveable property of tbe plaintiff 
and tbe moveable property of the first defendant 
were sold in execution, and the whole of the proceeds 
of the plaintiff’s immoveable property, together with 
tbe balance of tlie proceeds of the moveable properties 
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of the plaintiff and first defendant, after satisfying 
thereout two prior decrees against them, were applied 
in part satisfaction of the decree of 25th April 1867, 
and the moneys so recovered were distributed to the 
shareholders by the liquidators, who, however, re- 
tained in their hands such portion as would have been 
payable in respect of the shares held by the judg- 
ment-debtors, and thus the whole decree was satisfied, 
leaving a balance of R25,212. The distribution of 
assets was made on 3rd April 1869, and the final 
dividend to shareholders other than the judgment- 
debtors paid on 3rd August 1869, The two defend- 
ants other than the first and the insolvent took the 
benefit of Act XXVIII of 1865, and obtained their 
discharge in April and December 1869. The plaintiff, 
therefore, sued the first defendant alone on ISth 
March 1873 as contributory for the satisfaction 
of the joint decree, but subsequently, by amendment 
made on the 6th February 1874, added the other de- 
fendants, and prayed for a decree that he was entitled 
to receive and appi'opriate the balance of 1125,212, 
and that the first defendant sliould pay to the 
plaintiff the balance of the moneys paid by him in 
excess of his share in satisfying the decree of 25th 
April 1867, with interest, after deducting three 
fourths of the sum of 1125,212, on tliat, if necessary, 
the partnership accounts might be taken, and the 
plaintiff be paid such sums as miglit be found to 
be due to him. Held : 1st — That the period of limit- 
ation as to all tlie defendants was that provided by 
Act XIV of 1859, whether the suit was to be treated 
as one for a parimership account, or one for contribu- 
tion of an ascertained sum. 2nd — That as to the 
first defendant the period of limitation was to be 
reckoned back from ISth March 1873. 3rd. — That 
as to the added defendants the period of limitation 
was to be reckoned back from 6th February 1874. 
4th — That the plaintiff’s cause of action arose in 
April 1868, when his property was sold and applied 
in satisfaction of the joint decree of 25th April 1867, 
and not on the date of the decree itself. Dayal 
Jaieaj ‘v. Khatav Lad ha . . 12 Bom., 87 

5^ — - Substitution of heirs of decree- 

holder. — In a suit to set aside the sale of certain 
lands which had been attached and sold by a decree- 
holder as the property of his debtor, plaintiff brought 
his action against the decree-holder and a party 
whom he supposed to be the auction-purchaser. Sub- 
sequently, finding that his su|)position had been erro- 
neous, he applied to have the real purchaser made a 
party, and the heirs of the decree-holder (who had 
died) substituted as defendants. Held that the suit 
against the heirs was not barred by lapse of time, as 
it was originally brought within the period of limit- 
ation against the decree-holder, of whose death the 
plaintiff first learnt the news from tlie return made 
to the summons. Sees Kishen Chowdhey v. Ham 
Kisto Bhuttachaejeb . . 10 W. R., 317 

6^ — and art. 60 . — Adding 

partg as defendant. — On 2nd August 1872, A, K. 
filed a phiint against M. H. and Ji. R. in which lie 
alleged that on 1st April 1870 If. li. had given a 
hundi for ItoOO, for value received, to A. K. ; that 
Oft 27th March 1871 M. if. purdiasod this hundi 
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from A. K., promising to pay him B534 for it ; that 
M. H. gave the hundi to his brother J. H. for the 
purpose of obtaining payment of the amount from 
M. li . ; and that J. H. subsequently informed A. K. 
that the hnudi had been lost. A, K. accordingly 
prayed that the defendants M. H. and M. R. might 
he decreed to pay him 11534 with profit and interest. 
M. H. denied that he had purchased the hundi from 
A. jST., who, he alleged, had given the hundi to J. if, 
for the purpose of getting it cashed. M. R. admitted 
that he had executed the hundi, and had given it to 
A. K. for ft 500. He further alleged that it had been 
presented to him for payment by J. if., to wliom be 
had paid the amount with interest on 31st March 1871, 
and he produced the hundi with a receipt, purporting 
to be by 1. E. indorsed on it. The trying Judge, after 
settlement of the issues, on 25th June 1874, added 
i. if. as a party defendant. J. H. alleged that A. 
AT. had given him the bundi for tlie purpose of get- 
ting it (.*asked, denied the payment hy M. A., alleged 
the indor.sement on the hundi to be a forgery, and 
pleaded limitation. Held, with reference to section 
22 of Act IX of 1871, that the law of limitation 
applicable to the suit, so far as i. 11. was concerned, 
was schedule II, article 60 of that Act, and that, 
therefore, if the payment hy M. R. to I. IL were 
not proved to have been made within tliree years before 
25th June 1874, the day on which J. H. was added 
as a defendant, the suit as against him was barred. 
Dayal Jairaj v. Khatav Ladha, 12 Bom., 97 and 
Chinnasami Iyengar v. Gopalacharry 7 Mad., 392 
dissented from. Abduh Kaeim v. Manji 1-Iansea,t 
[ I. L. B., 1 Bom., 295 
But see Issueepebsahi) v. Uejoojt Lall 

[2 Hyde, 248. 

7. Adding plaintiffs whose 

suit is barred . — Where the original plaintiff’s could 
only enforce their claim in eoiijunetion with the 
added plaintiff’s, and the added plaintiffs were 
barred by section 22 of Act XV of 1877 , — Held that 
the claim of the original plaintiff's was also barred, 
Boydonath Bag v. Q-rish CImnder Roy, I. L. R., 
3 Calc., 26, dissented from. ftAMSEBuic y. Ram Ball 
Kookdoo . I. L. E., 6 Calc., 815 : 8 C.L. B., 457 

8. Joint purchase. — Suit 

against one of the purchasers. — Addition of other 
ptir chaser as defendant. — Hffect cf suit as regards 
the latter being barred hy limitation. — P., on the 
12th April 1880, instituted a suit against Z. claiming 
to enforce a right of pre-emption in respect of the 
sale of a share of an undivided estate to the latter 
and his minor brother A. jointly, under an instru- 
ment dated the 12th April 1879. On the 3rd May 
1880, A. was made a defendant to such suit, Z, heing 
appointed guardian for the suit for him. Held that, 
inasmuch as such suit, as regards A., was lieyond 
time, and as the only relief whicli could he granted 
therein to P. was the invalidation of the joint sale to 
Z. and A., such suit, evmi adiultting it was witliin 
time as regards Z. w'as TU)tnialritaiTial)le. Habib- ul- 
LAH V. Achaibae Pan dey . I. L. B.., 4 All., 145 

9. Adding defundani after 

suit barred.—A suio for property iu ilio possession 
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of several persons was brought by the plaintiff 
aeiinst one of those persons only. Alter the institu- 
to of fte suit, and after the period of Imitation 
pre cribed fora separate suit on the same cause of 
Sn against the other persons in possession h^ 
elapsed, these latter were added as defendants. 
Sdd that the suit must be dismissed as against the 
added defendants, on the ground that it was barr^ 
by limitation. Obhoi Chuek Npkdi a. 

iLmoxi Dossbb . I. L. R-. 7 Cade., 284 

IQ Joinder of persons as plain- 

tiffs of limitation for suit Us expM^ 

—Frame ofsait.—Farties.—A; who with his thiee 
brothers composed a joint Hindu family, brought a 
suit in his own sole name to recover a ;)omt debt. 
When the objection was taken to the form of the suit 
on the ground of the non- joinder of A. s _ three 
brothers, it was too late to add them as co-plamtiff^ 
by reason of section 22 of the Limitation Act, XV 
of 1877, — a suit on the debt being by that time time- 
barred. The three brothers at the hearing expressed 
their wiUiiigness that A. should sue alone. Sold 
that such assent did not obviate the necessi^ty of 30inmg 
all the proper parties as co-plaintiffs, and that the suit, 
therefore, as framed, would not lie. Self, 
that A. would have been in no better portion had he 
•ioined his three brothers as co-planitiffs alter the 
suit was. as regards them, time-barred ; since such a 
suit would have been virtually a suit by lii™self 
alone, and therefore bad. BoijdomU Bag v. Gnsh 
Chtmder Roy, I. L. B., 3 Calc., 26, disapproved of. 

Kalipas Kbvap das a. ®X7^Boxn., 217 

Addition of parties on ap- 
peal— Civil Procedure Code, 1877, ss. 32, 582.-— 
S. sued N. and P. jointly and severally for certain 
moneys. Tlie Court of first instance gave S. a decree 
for sucli moneys against N. and dismissed the suit 
a«-ainst E, N. appealed from the decree of the Court 
of first instance, but S, did not appeal from it. The 
Appellate Court, at the first hearing of iV. « appeal, 
made M, a respondent, the period allowed by la^v for 
S. to have preferred an appeal having then expired, 
and eventually reversed the decree of the Court of 
first instance, dismissing the suit as against N. and 
giving S. a decree against P. Meld that, although 
the Appellate Court ^vas competent to make P. a 
party to the appeal, under sections 32 and 582 of Act 
S of 1877, yet it was not competent, wdth reference 
to section 22 of Act XV of 1877, to give S. a decree 
against P., the former not having appealed from the 
decree of the Court of first instance within the time 
allowed bv law. Ranjit Singh v. Sheo Peasab 
Ram . . . . I.L.R.,2 All.,487 
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a suit against the Elgin Mills Company for recovery 
of the price of wood snppUed 'iP 1 8g2 

1879, the suit was instituted on 10th Octobei 1882. 
In January 1883, the partners of the 
Company were on their own application bron^ht on 
the record as defendants. Seld that section 22 of 
the Limitation Act refers to cases where ? “ I, j!' 

ant is substituted or added, and that when tbe part- 
ners of the Elgin Mills Company were brought on 
the record as defendants in January 1883, there was 
no institution or addition of new defendants, the 
defendants having been comprised m the 
of Elgin Mills Company, and at most what was done 
was to correct a misdescription. 

Maxwell . . • . I. L- B-. 7 AU„ 

- Mun icipalities Act, N.- W. 


--Leave to carrg on Section 22 of Act XV of 

1877 does not apply to a case in which the persons 
to whom a right of suit is assigned after the institu- 
tion of the suit, obtain leave to carry on the suit. 
SuEiTT Singh v. Imeit Tewaei 

[I. L. H., 5 Calc., 720 ; 6 C, Ij. B., 62 


la 


- Names of partners insert- 


ed m defendants Mead of name of compang,— In 


P. and Oudh, s. 4:8.— Suit against Secretary to 
Municipal Committee.— SuhsUtution of President as 
defendant.— Where, after a notice required by ac- 
tion 43 of Act XV of 1873, had been left at the office 
of a Municipal Committee, such Committee were 
sued within three months of the accrual of the pHmt- 
it’s cause of action in the name of their Secretary, 
instead of the name of their President, as required 
by section 40 of Act XV of 1873, and the plaintiff 
applied to the Court more than three 
the accrual of his cause of action to substitute the 
name of the President for that of the Secretary, Mela 
that, by reason of such substitution, such suit could 
not be deemed to have been instituted against such 
Committee when such substitution was made, section 
22 of Act XV of 1877 applying to the case ot a 
person personally made a party to a suit J^jt to 
the case of a Committee sued in the name of their 
officer, and that such substitution when applied tor 
should have been made. Manni 
Ceookb . , . . I.L.B.,2 All.,296 

s. 23 (1871, s. 23). 

See AET. 144— Intbeest in Immoveaeee 
PEOPBETY . . , 7 H. W., 53 

See Pbesceiption— Easements— Rights 

OE Watee . I. Xj« B.5 6 Boid.., 20 
Consent decree for payment 


,, ^ .. 

hy instalments.— A consent decree for payment by 
instalments is governed by section 23, Act IX, and, 
on default, in the payment of one instalment, the 
whole amount becomes due. Bughoo Nath Dass v. 
Shieomonee Pat Mohadebee . 24 W, B., 20 

2^ Breach of contract.— '“Con- 

tinuing hreachP — Act JJT of 1871 {Limitation Act), 
s. 25.— The purchasers of certain land agreed to pay 
the vendors certain fees annually in respect of such 
land, and that in default of payment the vendors' 
should be entitled to the proprietary possession of a 
certain quantity of such land. The purchasers 
never paid such fees, and more than twelve years af- 
ter the first default the vendors sued them for posses- 
sion of such quantity of such land. Meld that there 
had not been a continuing breach of contract,’’ 
within the meaning of section 23 of Act XV ^ of 
1877, and therefore the provisions of that section 
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were not applicable to the suit. Bhojeaj v. Gul- 
SHAN Ali . , . . I, L. B., 1 AIL, 493 

3 , breach of covenant for 

title , — Continuing hreaeh. — Covenants for quiet 
possession and further assurance. — S. X., by a deed 
of gift of 16tb February 1847, granted and assured 
to S,, bis daughter, certain immoveable property. By 
a subsequent unregistered deed of gift of 15th July 
1865, <8. L. purported, in consideration of natural 
love and aHection, to grant and convey the same pro- 
perty, the value of which exceeded BlOO, to B. jS., 
the husband of 8.^ his heirs, executors, administrators, 
and assigns. The last-inentioned deed contained 
covenants on the part of 8. X., his heirs, executors, 
and administrators, with B. iZ., his heirs, executors, 
administrators, and assigns, for title to the heredita- 
ments and premises hereinbefore expressed to be here- 
by granted and assured unto and to the use of the 
said B. R.y his heirs, executors, administrators, and 
assigns.** 8. died in the lifetime of B. R., who in 
1867 mortgaged the premises comprised in the deed 
of 15th July 1865, and died in 1868. In 1870 tlie 
mortgagee sold the premises by auction, under 
the power of sale contained in the mortgage-deed; 
the plaintiff becaine the purchaser; and the mort- 
gagee, on 24th March 1871, executed to him a con- 
veyance of the premises, which were then in the pos- 
session of the surviving members of the family of 
B, R. and 5. The plaintiff having failed in a suit in 
ejectment against the parties in possession, who relied 
on the prior gift to 8., sued the representatives of 
(8. X. for damages for breach of the covenants for 
title contained in the unregistered deed of 15th July 
1865. Meld that the breach of the grantor’s cove- 
nant, so far as related to his present right to convey, 
took place on the day the conveyance to the cove- 
nantee was executed, rw., 15th July 1865, and, conse- 
quently, a suit in respect of such breach was barred ; 
but the covenant for quiet possession, admitting of 
a continuing breach, was not barred so long as the 
breach continued, and that of the covenant for further 
assurance there had been no breach at all, as such 
covenant would be, broken only by refusal on the part 
of the covenantor or his representatives to execute a 
further assurance when required so to do by the 
covenantee or his representatives. Eajtt Balu v. 
Keishnabav Ramchandea 

[I. L. B.j 2 Bom.j 273 

s. 25 (1871, s. 26). 

I, — Computation of time. — Eng- 

lish calendar.. — In calculating time for the purpose 
of applying the law of limitation, the computation 
must be made according, to the English calendar. In 
a suit brought on the 5th Assar 1273 (3rd July 
1866), for recovery of a sum of money for goods sold 
and delivered, the debt for wliich the defendant ac- 
knowledged by a writing dated 8th Assar 1270 (9th 
June 1863), — Held tliat the suit was banned by lapse 
of time. Jay Manq-al SiNa v. Lal lluKa Pal 
Sing 4 B. L. R., Ap., 53 

S. C. Joy Mungal Singh u. Lall Rung Pal 
Sing .... 13W.R.,183 


LIMITATION ACT, 1877, s. 25— 

2, Bond . — Limitation Acts 

1877, art. 66. — Gregorian calendar . — Where a bond, 
by its terms, stated that money advanced should be 
repaid on the 30th Pous 1283 B.,S., and it so hap- 
pened that, in the year 1283, the month of Pous con- 
sisted only of twenty-nine days (the 29th Pons an- 
swering to the 12th January 1877) — Held that a suit 
brought on the 13th January 1880 was in time. 
Almas Baneb v. Mahomed Rxjja 

[I. L. B., 6 Calc., 239 : 6 C. L. B., 563 

3, - Hative date.— Gregorian 

calendar. — Where a bond bears a native date only, 
and is made payable after a certain time, that time, 
whether denoted by the moiitli or the year, is to be 
computed according to the Gregorian (British) calen- 
dar: section 25 of Act XV of 1877. Nilkanth v. 
Dattatbaya . . . I, L. B., 4 Bom., 103 

4^ Hative date. — Mo7ith. — The 

plaintiff sued on a note, bearing a native date, Asbad 
Vadya I3tb, Shake 1799 (7th August 1877), and con- 
taining a stipulation for payment of the money to 
this effect “ In the mouth of Kartik, Shake 1799, 
— that is to say, in four months, —-we shall pay in full 
the principal and interest.**' The plaint was filed on 
the 6tli December 1880 in the Court of Small 
Causes at Poona. The Judge was of opinion that 
the claim was barred. On his referring the case to 
the High Court for its decision, — Beld that the 
period of four months was, for the purpose of ascer- 
taining whether the suit was barred by lapse of time, 
to be calculated according to tbe Gregorian calendar, 
under section 25 of the Limitation Act, XV of 1877, 
and that the claim was not barred, Rungo Bujaji 
V. Babaji , . , . I. L. B., 0 Bom , 83 

— s. 26 (1871, s. 27). 

See Peesceiption— Easements— Light 
AND Aie . . 15 B. L. R., 361 

See Peesceiption — Easements — Right 
OP Way . I. L. B., 1 Calc., 422 
[I. L. B., 8 Calc., 956 

See Peesceiption— Easements— Rights 
OP Wateb . I. L. B., 5 Mad., 226 
[I. L. R., 6 Bom., 20 
I. L. R., 6 Calc., 394 

See Right op Way. 

[23 W. R., 290, 401 
I. L. B., 10 Calc., 214 

X, - Hnjoyment “ as of right . — 

User in assertion of right.— i\i^ enjoyment described 
in Act IX of 1871, section 27, by the words '‘as of 
right** does not mean user without trespass, but it 
means user in the assertion of a right. Ahmood- 
DEBN WuzEBE Ali . • . 23 W. R,, 52 

2, — Basement. — Bresumption of 

a grant. — In a suit to establish an easement when 
limitation is pleaded, the proper issues to. frame 
under section 26 of Act XV of 1877 are: (1) whether 
the easement in question was peaceably, openly, and as 
of right enjoyed by the plaintiff’, or tliose through 
whom he claims, within two years of the institution 

. 5 L ■ ^ 
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timiTATlOK' ACT, 1877, s. ^Q-contimed. 
of tlie suit; and (2) in tlie event of the above issue 
bein? found in tbe negative, whether there is evidence 
of eaioyment on the part of the plaintiff, or those 
through whom he claims, of such a character and 
duration as to justify the presumption of a grant or 
other lesral origin of the plaintiff’s right independent 
of the provisions of Act XT of 1877, section 26. 
ACHUL MAHtA U. MaHTA ^ ^ 

g Bright of icag. — JSasemeyit. 


— User as of right,'— Prescrijptive rigU,—^ov the 
purpose of iiefiuiring a right of way or other ease- 
ment under section 26 of the Limitation Act, it is not 
necessary that the enjoyment of the easement should 
he known to the servient owner. In this respect there 
is a ditfereuce hetweeii the acquisition of such rights 
under that Act and their acquisition under the English 
Prescription Act. Aezan 'n* Rakhal Chundeb Roy 
Chowbhey . . . I. Xj. R.j 10 Calc., 214: 

■ 'Easement. — Light and air. 


LIMITATION ACT, 1877, s. 26- 

another. A prescriptive right of 
ineiit^^ as defined by section 3 of the Act, an^ 
be claimed by any one who can prove a « user ot it, 
—that is to say, that he has of right claiined and en- 
joyed it without interruption for a period of twenty 
years, although he does not allege, and cannot prove, 
that he is, or was, in the possession, enjoyment, or 
occupation of any dominant tenement. Chundse 
Chxjen Rot v. Shib Muwbtjl ^ 

[I. Xi. B., 5 Calc., 945 : 6 C. L. E., 269 

- Jalhar.— Easement.— k jal- 


— Apertures. — Enjoyment as of right. — The enjoy- 
ment by the plaiiitilf of light and air through aper- ] 
txires ill the wall of his house, ivhen it is open and 
manifest, not furtive or invisible, and when it is not 
had in such wise as to involve the admission of any 
ohstructive riglit in the owner of the servient^ tene- 
luent, is an enjoyment ‘‘ as of right within the 
meaning of section 26 of Act XV of 1877. The 
]:»iira.se '“does not imply a right obtained by grant 
from tlie owner of the servient tenement. Mathu- 
BADAS XA'NBVALABH V. BaI AMTHI 

[I.L.E.,7Bom.,522 

5^ Prescription. — Easement , — 

Accrual of cause of action. — At any time within 
twenty years, should injury accrue from the recurring 
use of an easement to the owner of the servient tene- 
ment, a new cause of action arises to the owner of the 
servient tenement, wdiich he may put in suit within 
twelve years from its accrual, Jogal Kis.hoee v. 
Mulchabd .... 7N. W., 293 

. , — Suit for easement lased on 

conlLiiious user . — A suit to establish a claim to an 
easement, based upon a continuous user for twenty 
years, must, with reference to section 27, be brought 
within two years from the end of such period. 
Luchmee Pebshad Naeain Singh v. Tilitck- 
bhaeee Singh . . .24 W. B., 295 

Easement. — Prescription . — 

‘User. — Fishery, Eight to. — Limitation Act, 1877, 
s. 3 . — The word “ easement,” as used in the Limitation 
Act, 1877, has, by force of the interpretation clause 
(section 3), a very much more extensive meaning 
than the word bears in the English law, for it in- 
cludes any right not arising from contract by which 
one person is entitled to remove and appropriate for 
his own profit any part of the soil belonging to 
another, or anything growing, or attached to, or sub- 
sisting upon the land of another. An easement, 
therefore, under the Indian law, embraces what in 
English law is called u, profit d prendre,— is to 
say, a right to enjoy a profit out of the land of 


. 

kar is not an easement within the meaning oi 
section 27 of Act IX of 1871, hut is an intm-est m 
immoveable property within the meaiiiug of sche- 
dule II, article 145 of that Act. Paebhtty Nath 
Roy Chowdhry r . Mijdho Paeoe 

[I. L. B., 3 Calc., 276 : 1 C. L. B., 592 

0 Dispossession. — Fishery.— 

Custom.— Suit to restrain fishing in certain hhils.— 

In a suit to restrain the defendants from fishing m 
certain hhils, which admittedly belonged to^ the 
plaintiff’s zemindari, it appeared that the plaintiil 
had let out some of the hhils to ijaradars wdio had 
sued the defendants for the price of fish taken by 
them from the hhils, and that the suit had been dis- 
missed, on the ground that the defendants, in com- 
mon with other inhabitants of the villages in the 
zemindari, had acciuired a prescriptive right to fish m 
the hhils. The defendants contended that they had 
been in possession of the hhils for more than twelve 
years, and that they had a prescriptive right to fish 
therein, under a custom according to which all the 
inhabitants of the zemindari had the right of fish- 
ing. ffeld that the mere fact that the defendants 
had* trespassed and had misappropriated, fish did not 
amount to a dispossession of the plaintiff, and that 
the suit was not barred by limitation. Parhutty^ 
Nath Poif Chowdhry v. 3£udho Paroe, I. L. E., q 
C alc., 276, distinguished. Held, also, that no pre- 
scriptive right of fishery had been acquired under sec- 
tion 26 of the Limitation Act, and that the custom 
alleged could not, on the ground that it ivas unreason- 
able, he treated as valid. Lord Mvers v. Adams, 
L. E., 3 Ex. D., 361, followed. Ltjtchmeebijt 
Singh v. Sadahbba Nttshyo 

[I. L. E., 9 Calc., 698 : 12 C. L. B,., 382 

Easement. — Eight of way. 

Prescrip>Uo?i. — Efect of illustrations.— On the 

6th of April 1878, tiie plaintiffs sued for obstructing 
a right of way for boats in the rainy season. The 
defendants admitted the obstruction, but denied the 
right of way. The plaintiffs proved that the right 
was peaceably and openly enjoyed, and actually used 
by them, claiming title tliereto as an easement and as 
of right, without interruption, from before 1855 
down to liloveniber 1875, since when no actual user 
of the way by the plaintiffs had taken place. The 
lower Appellate Court dismissed the suit, on the 
ground that the plaintiffs had made no actual use of 
the way within two years previous to the institution 
of the suit. Seld, reversing the decision of the 
Court below, that, notwithstanding Act XV of 1877, 
2f). illustration (h). actual user within two 
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years previous to the institution of the suit is not 
necessary, in order that the right claimed may be ac- 
quired under Act XV of 1877, section 26. Illustra- 
tions in Acts of the Legislature ought never to be 
allowed to control the jdain meaning of the section 
to which they are appended, especially when the 
effect would be to curtail a right which the section 
in its ordinary sense would confer. Koylash 
Chukdee Ghose v. Sonatue” Chung- Baeooie 

[I. L. E., 7 Calc., 132 : 8 C. L. E., 281 

11. Sicit to restrain co-sharer 

from appropriating portion of property to his own 
particular use . — The Limitation Act, 1871, section 
27, does not apply to a suit to restrain one co-sharer 
ill a joint property from a|)propriating to his own 
particular use a portion of such property without the 
consent of other co-sharers. Bissambhae Shaha 
V. Shib Chundee Shaha . 22 W. E., 286 

12. — — — Bas'ement. — -Riparian pro- 

prietors . — Obstruction to fioiv of drainage water . — • 
Prescription. — Right of action. — Special damage . — 
Meld that tlie right of a superior riparian proprietor 
to have the drainage water from his lands permitted 
to flow off in the usual course is not an easement 
within the meaning of Act IX of 1871. Meld^ fur- 
ther, that the defendants, lower riparian proprietors, 
wdio had obstructed such a right of the plaintiff by 
Hocking up the stream, could only justify their act 
if they had accpiired an easement to do it, that their 
act was actionable whether special damage had or 
had not accrued, and tliat so long as the obstruction 
was continued there was a continual cause of action 
from day to diiy. The English Law of Prescription 
and the provisions of section 27, Act IX of 1871, 
considered. Subeamaniya Ayyae v. Ramachanhra 
Eau . , . . I. Ij. E., 1 Mad., 335 

■ s. 28 (1871, s. 29). 

See Aet. 130 , I. L. R., 2 Bom., 588 

See Foeeig-n Judgment. 

[I. B. R., 2 Mad., 400 

See Possession— Evidence op Title. 

[I. L. B., 1 Bom., 692 

1. IS feet of Law of Limitation 

(Act XI 'V of 1859 ). — The Indian Law of Limitation 
(Act XIV of 1859) as to realty was held to bar the 
remedy, but] not to extinguish the right. Doe d. 
KullImmal V. Kuppu PiLiAi . . 1 Mad., 85 

Venkopadhyaya V. Kavaei Hengusu 

[2 Mad., 36 

2. ^Extinction of right as loell 

as remedy. — The rule of law laid down by the Privy 
Council that a person entitled to an interest in im- 
moveable property loses, not only all remedy, but his 
title, by being out of possession for more than 12 
years, was held to apply to the case of a recusant 
proprietor claiming malikana. Chummun v. Cm 
Koolsoom , . . .13 W. R., 465 

13. and Bom. Eeg. V of 

1827 , — Cause of action to establish title and obtain 

III 


MMITATIOH ACT, 1877, s. 28, and Bom. 

Beg. V of 1827 — continued, 

arrears founded on that title. — Where there has 
been no recognition of title nor any payment of dues 
within the period of limitation prescribed by law', 
there is a sufficient bar to the claimant’s right to re- 
cover, if he ever had any. The cause of action to 
establish title and the cause of action “to recover 
arrears which rest on such title are not distinct and 
independent of each other; so that if the former be 
barred, even those arrears which may he within the 
law^ of limitation cannot be recovered. Madvala 
bin Ginapa V. Bhagvanta bin Devji 

[9 Bom., 260 

4. — ■ Trees. — Land !* — T r e e s 

growing upon land are “ land,” wuthin the meaning 
of section 29, Act IX of 1871. Possession of land 
by a \vrong-doer for twelve years not only extin- 
guishes the title of the rightful owner of siicli land, 
but confers a good title on the wi’ong-doer. Jageani 
Biei r. Ganeshi . . I. L. E., 3 All., 435 

5. Possession of land forming 

endowment. — When the land in suit w'as alleged to 
have formed an endowment, it was held that the 
plaintiff by his twelve years’ occupation had accpiired 
a title, even though his vendor had not had power to 
aliene the property, Nuesingh Dass v. Mooshaeoo 
Bhandaeee . . . .25 W. E., 282 

6. Possessory title. — Mortgage. 

— Receipt of rent by co-oioner of equity of redemp- 
tion for fifteen years. — Where the e(:{uity of redemp- 
tion of a certain estate became, on the death of the 
mortgagor, the property of two divided branches of 
a Malabar tar wad, and the rents and profits of the 
land paid by the mortgagee were enjoyed exclusively 
by Al, the representative of one branch, for fifteen 
years, — Meld that K. had not acquired thereby a 
title to the estate mortgaged, Chathu y. Aku 

[I. L. E., 7 Mad., 26 

7^ Suit for hereditary office 

and for account. — Where the plaintiff’s right of suc- 
cession to an hereditary office accrued in 1847, when 
A. took it under a will, and it -was held his possession 
w'as adverse to the plaintiff, — Meld that plaintiff 
w-as precluded from setting up a fresh right as ac- 
cruing to him on the death of A, as the only male 
survivor of the founder’s family, by the provisions 
of section 29 of the Limitation Act, IX of 1871. 
Manally Chenna Kesayaeaya y. Mangadu 
Vaidelinga . . . I. L. E., 1 Mad., 343 

3 ^ Adverse possession. — Bar of 

remedy and extinguishment of right.— Debts. — The 
28th section of the Limitation Act of 1877 extends 
the doctrine that twelve years’ adverse possession of 
land not only bars the remedy of the rightful owner, 
hut extinguishes his right to property other than 
land ; hut per Garth, C. J.,— Qiicere, — Whether this 
principle would apply to debts. Eam Chundee 

GHOSAUL y. .iUGGUTMONAIOHINEY DABEE 

[I. L. E., 4 Gale., 283: 3 C. L. E., 336 

9 ^ Operation of Limitation 

Act, IX of 1871, and Act XF of 1877 . — The Limit- 
ation Acts (IX of 1871 and XV of 1877) merely bar 
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tlie reiBedy, but do not exting'uish tlie debt. NUE- 
SIKG Doyal V. Hiterthur Saha ^ 

[I. L. E., 5 Calc., 897 : 6 0. L. B., 489 

Moeesh Lae Bttsunt Kemabee 

[I. L. E., 6 Calc., 340 : 7 C. L. B., 121 

Overruling tlie cases of Krishna Mohitn Bose 
Okhilmoni Dossee . I. L. E., 3 Calc., 331 

Kocoos Chhneeb Bose ii. Kaley Coomae 
Ghosb . . I. L. B., 1 Calc., 328 

And Ram Chitneer Ghosal v. Jeggetmonmo- 

HiNET Dabee . I. L. B., 4 Calc., 283 

See also Valia Tambusati u. Vira Rat an 

[I. L, B., 1 Mad., 228 

And Madhavah ®. Achuda 

[I. L. B., 1 Mad., 301 

art. 3 (1871, art. 3 ; 1859, s, 15). 


Section 15 of Act XIV of 1859 was repealed by, and 
its provisions re-enacted in,tbe Specific Relief Act, I 
of 1877, section 9 of which is in similar terms with 
the addition of the modification made in section 15 
by section 26 of Act XXIII of 1861, and an addi- 
tional provision that no such suit shall be brought 
against the Government. 


1 . 


Suit to recover ^aramha 


after forcible dupossession . — Section 15 did not 
abridge any rights possessed by a plaintiH, but was 
intended to give him the right, if dispossessed other- 
wise than by course of law, to have his possession 
restored without reference to the title on which he 
held. Where a plaintiff sued to recover a paramba 
of which he alleged that he was owner and that the 
defendant bad forcibly dispossessed him , — Seld that 
the suit was not barred by section 15. Khnhi 
Komapen Khrupit V, Changaeachan Kanpil 
Ohembata Ambh ... 2 Mad., 313 

See Kemtil Dtjtt u. Mohhn Molla 

[15 W. B., 278 


2 . ' 


Unlawful dispossession hy 


Government When a Deputy Collector, act' 

ing as agent for a minor, uses powers which belong 
to the Government alone for the resumption of in- 
valid lakhiraj tenures, and by virtue of those powers 
resumes lands for the benefit of the minor and un- 
lawfully dispossesses the previous holder, — Qucere , — 
Whether such a dispossession is within the contem- 
plation of section 15, Act XIV of 1859, or not. That 
section does not confer on the person who unlawfully 
acquires possession of land the advantage of a short 
period of limitation, on the expiration of which the 
dispossessed person is bound to show an absolute title 
to recover. It gives to the dispossessed person who 
has been wongfully deprived of possession a right to 
recover possession within six months without regard 
to any title, however clear, which may be set up 
against him. If he sues after six months have ex- 
pired, the parties to the suit are left in the same 
condition as they would have been in under the for- 
mer law with reference to the production of proof, 
Peotab Chhn^ber Burooah V. Kantaeswubree 
'Dabke . , . . 2W.B.,250 


LIMITATION ACT, 1877, art. Z—oontinued. 

3^ Proof of title,'-^Possession, 

In a suit brought on the 11 th March 1872, to 

recover certain plots of land {a) as re-formations 
after diluviation of lands which had belonged to the 
plaintiffs and as accretions thereto 5 (5) under a title 
by prescription ; it appeared that the lands had 
formed in the bed of a river in 1859, and that the 
plaintiffs took possession thereof as of re-formed 
lands and had been maintained in possession under 
awards under Act IV of 1840, but that in 1868 they 
were ousted by tbe Collector who assessed the same 
under Regulation XI of 1825 and settled them with 
the co-defendants . — Seld that section 15, Act XIV of 
1859, barred tbe plaintiff" s right to recover simply on 
the strength of their previous possession without 
entering into the question of title ; the suit not hav*- 
ing been brought within six months of dispossession. 
Wise v. Ameertjnnissa Khatoon. Wise v. Col- 
lector OR Backergtinge , L. B,, 7 I. A., 73 

art. 7 (1871, art. 7; 1859, s. 1, 

eh 2). 

Suit for servants wages. 


1 . 

—A suit for servant’s wages was governed by the 
limitation prescribed by clause 2, section 1, Kobin 
Chundbe Mozoombae n. Kenny 

[5 W. B., S. C. C. Bef., 3 


2 . 


MouseJiold servant.- 


Labourer . — Temple servant . — A person whose duties 
are to sweep and clean a temple, provide flowers for 
daily wor.ship and garlands for the idol, is not a 
household servant within the meaning of article 7 
of schedule II of the Limitation Act. Muttiran- 
GOT Manakal Bhavathradan Bhatta Thiripab 
V. Eeangot Teikotil Pishareth Rama Pisha- 
EOTi . , . . I. L. B., 7 Mad., 99 

3. Suit for arrears of monthly 

payment for instruction . — A suit for arrears of a 
monthly payment agreed to be made for instruction 
in fencing and wrestling is not governed by the 7 th 
clause of the Limitation Act, as that clause does not 
apply to the pay of a teacher or instructor. Pylwan 
Jaekan Sahib Vasthath v. Jenaka Raja Tevae 

[8 Mad., 87 


ChowHdar. — S er van t.- 


Under Act XIV of 1859 a chowkidar was held to be 
a servant within the meaning of section 1 , clause 2 
of that Act. Golameb v, Poslan . 18 W, B., 298 

The following were held not to be servants : — 

A manager of a company. In the matter or 
THE Ganges Steam Navigation Company 

[2 Ind. Jur., N. S., 181 

A tebsildar or collector of rent. Aehn Chanhra 
Mandal V, Ramanath Rakhit 

[1 B. L. B., B.N., 20 

S. C. Oeoon Chender Mondul v. Romanath 
Rurhit . . . .10 W. E., 260 

A mohurir under an Ameen for batwarra purposes. 
Abhaya Charan Dhtt «, Haro Chandra 
Das Bunih , . . 4 B. L. B., Ap„ 68 
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5. C. Obhoy Chuek Dutt Hueo Chitndeb 

Doss Buyeb . . . 13 W. R., 150 

A mooktear. Nitto Gopal Ghosb v. Mackin- 
tosh . . . 6 W. H., Civ. Ref., 11 

6 . ■ — Smplo^er and labourer , — 

The plaint ifE agreed with the detendant that in con- 
sideration of the possession and use of certain land 
and a third of the produce for the season he would 
provide seed and labour and carry on the cultivator’s 
share of the produce. Heldj the parties vrere not 
in the position of employer and labourer. Andi 
Konan t). Venkata Sfbbaiyad , 2 Mad., 387 

Under the present Limitation Act the servant must 
be a household servant to come within article 7 . 

6 . Stilt by one servant agaimt 

another, — Clause 2 , section 1 , applies only to suits 
for wages brought by a servant against the person 
liable as the master in whose service he had been 
employed, and the section does not apply to a suit 
brought by one Government servant against another 
for the recovery of a sum of public money received 
by the defendant as a disbursement on account of 
the wages of the plaintiff, to whom the defendant 
was legally bound to pay it over. Siva Rama Pilai 
V, Tuenbxjll 4 Mad., 43 

7. Suit for servants loages , — 

Fixed monthly salary. — Where a servant is appoint- 
ed on a fixed monthly salary, and there is nothing to 
show that the salary is to be paid in advance, the 
limitation as to each month’s salary commences from 
the time at which the salary became due, i.e.^ the 
end of the month, and not from the date of the 
dismissal of the servant. Kali Churn Mittee 
Mahomed Soleem , 6 W. R., Civ. Ref,, 33 

art. 10 (1871, art. 10 5 1859, s. I, 

cl. 1), 

3 ^, — — ^Possession. — Consirmtine 

and actual possession. — Under the Act of 1859, 
the possession necessary under the corresponding 
clause was held to be not a mere constructive posses- 
sion, but actual manual possession. Goshain Gobind 
Peeshad r. Fatima . . . 2 W. R., 5 

Kumae Ali V. Azmut Ali . 8 W, R., 383 

Mahomed Hossein v, Mohsun Ali 

[7 N. R., 195 

Jai Kuae V, Heeea Lal , . 7 N. W., 5 

And under the present Act the cause of action dates 
from the obtaining of physical possession in cases 
where it is practicable to obtain it. 

2 , — Actual possession. — Posses- 
sion opposed hy person without right . — The purchaser 
cannot be said not to obtain actual possession where 
he is only opposed in taking possession by some one 
who has no right to oppose his possession, as a mere 
fanner who was tenant of the vendor. Bechun x. 
Mahomed Yakoob Khan . , 3 W. R., 225 

g, — Pre-emption^ Suit for . — 

Conditional Where a shareholder, if he desires 


LIMITATION ACT, 1877, art. IQ-contmued, 

to transfer his share, is bound to offer the transfer of 
® it to his co-sharers before transferring it to a stranger, 
the right of pre-emption, in the case of a conditional 
sale, under which possession is not transferred, arises, 
not when such sale is made, but when the conditional 
sale becomes absolute. Under article 10, schedule II 
of Act XV of 1877, the period of limitation runs from 
the date physical possession is taken of the whole of 
the property sold. Jaikaean Rai n. Ganga Dhabi 
Rai . . . . [I. L. B., 3 Ail, 175 

Jankee Kobe u. Lekeanee Kobe 

[W. R., 1864, 285 

4. — - Suit for pre-emption . — 

Foreclosure by conditional cendee, — The defendant, a 
conditional vendee, foreclosed the mortgage, and sub- 
sequently sued the auction-purchaser of the rights of 
the conditional vendor for possession, and obtained a 
decree, in execution of which he obtained possession. 
JECeld that the suit of the plaintiff who claimed pre- 
emption was not barred by limitation, as it was insti- 
tuted within one year from the date on which the 
vendee, wdiose purchase was sought to be set aside, 
obtained actual possession of the property to which 
his title, originally conditional, had become absolute. 
Radhey Pandey V . Nund Komae Pandey 

[2 Agra, Ft. II, 164 

5. — Pre-emption.-^Possession 

after sale in execution of decree of conditional 
sale. — In 1861 B, purchased conditionally certain 
immoveable property, which in 1865 w^as attached in 
execution of a decree. In 1874, the conditional sale 
having been foreclosed, B. obtained a decree for pos- 
session of such property. In February 1875 he 
obtained mutation of names in respect of such pro- 
perty. In November 1875, arrangements having 
been made hy him to satisfy the decree in execution 
of which such property had been attached, the attach- 
ment was removed In December 1875 he acknow- 
ledged having received possession of such x^roperty 
in execution of his decree. K. sued him in November 
1876 to enforce his right of pre-emption in respect of 
such property. Held that limitation ran from the 
date when B. obtained such possession of the status 
of his conditional vendor as entitled him to mutation 
of names and to the exercise of the rights of an 
owner, and that the suit was barred by limitation. 
The principle laiddo’^vii in Jageshar Singhs. JawaMr 
Singh, I. L, E., 1 AIL, 311, followed. Bijai Ram 
v. Kallu . . . I. L. R., 1 All., 592 

0 ^, Mortgage. — Conditional sale. 

— Time from which period begins to run, — A condi- 
tional vendee, who was in possession, applied under 
Regulation XVII of 1806 to have the conditional sale 
made absolute. The year of grace expired in July 
1878. In November 1871 the conditional vendee 
sued for possession of tlie property by virtue of the 
conditional sale having become absolute. He obtain- 
ed a decree, in execution of which he obtained, on 
the 30th April 1879, formal possession of the pro- 
perty according to law. On the 23rd March 1880 a 
suit w^as brought against him to enforce a right of 
pre-emi)tion in respect of the property. Eeld tliat 
the period of limitation for such suit ran, not from 
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LIMITATIOW act, 1877, art. lO-co«Unued. 

. , • 4 • nf flop vear of ^race, but from tlie SOtli 

t™al" to S: con£tiox;i vendee obtained 

of bis decree PBA.™ 

i BtvajA-n- Chatobei . I. L- B- 4 All., AJi 
contra, Bbodbee Doss «. DooaaA^P^s^D^g^ 

fj purchase mortgagee. 

Chdm for pre-emption.— Caiise of akion.—Vf here a 

S“iee becomes a purcbaser of the moxdgaged 
property limitation nms from the date of 

!s a claimant by right of pre-m^xoxn Bbx> 

BBEBDOSSr.DOOEGAPEESHAD . 2 W. W., 284 

O Suit for pre-emption.—Pur- 

chase Iv mortgagee 7 ^^^o^,§es 6 -^o^^—■Wbell a mortgagee 
i^possision pmchased the property mortgaged, - 
mm that his possession as proprietor commenced 
from the date of purchase, and limitation vvonld run 
from tlie date of tlie purchase against a claimant by 
ri"ht of pre-emption and not from the date he got his 
name recorded in the revenne record “s proprietor 
Mahomed Bai^azeee is. Gdistga Ram 3 Agra, Zou 

0 — Pre-emfUony Suit for. 

UGld in a suit for pre-emption, where tbe property 
had been purchased by the mortgagee in possession, 
that the purchaser obtained physical jiossession ot the 
property under the sale, not from the date ot the 
sale-deed, but when the contract of sale became com- 
Dieted. Eeld, therefore, that the contract of sale 
having become completed on the payment of tbc pur- 
chascmionoy, the suit, being brought witlim one year 
from the date of such payment, was with m time. 
Lachbi A^aeaik Dai r. 409 

Sale by mortgagor of iisu- 

frucivarii mortgage.— Possession of vendee.— Cause 
«.../,/oa.-When landed property sold by a mortgagor 
is at^ the time of sale in the usufructuary possession 
of the mortgagee, the vendee must he held to have 
taken possession in the sense of the limitation law^ at 
the time when he acquired possepion ot that wlncli 
was the subject of sale, viz., the rights of the vendor, 
and of these ho acquired full possession^ as soon as 
thev had been conveyed to him by a valid transfer. 
The limitation of one year provided by clause 1, section 

1 of Act XIV of 1859, slioiild be computed trom the 
date uf such possession and not from the date^ of 
actual assumption of possession by the vendee after 
redemption of the property from the mortgagor. 
Ganeshee Laid r. Toola Ram 

[3 Agra, 376 1 S. C., Agra, F , B., Ed. 1874:, 167 

Suit for pre-emption — 

Cause of action.— Ixi a suit for pre-emption of a share 
it appeared that the share had been first mort- 
o-jumd to certaiu persons and afterwards sold to the 
dticndant, who brought a suit for redemption and 
obtained a det-ree. lield that the period of limitation 
of the suit should ho calculated from the date of the 
sale, and not from the date of the redemption of 
RusTUM SiNG-H v. Mahdruan Singh 
' ® [5Er.W.,179 


LIMIT ATIOH ACT, 1877, art. 10- 
rSTUAET, C. J.> dissenting) that the purchaser 
of the equity of redemption of immoveable pro- 
perty, which is at the time of the sale m the 
Lff-uctnary possession of the 
^actual possession^ of the Property, witlm tlm 
meaning of that term in article 10, schedule II of 
Act IX of 1871, when the eciuity of Redemption is 
completely transferred to and vested in him. P 
Stuaet, C. P— That such a purchaser does not take 
actual possessions^ of the property mitil he takes 
visible and tangible possession thereof or envoys the 
rents and profits of the same, after redemption ot 

“"Yi'rsTis: 3u 

Suit for pre-emgtion . — 


Cause of action.— Mutation of names.— Sale, Mate 

of.-In a suit to enforce the right of pre-emption on 
a sale of a share of a zemindari estate the period ot 
limitation should be computed from the date ot the 
sale, not from the date of the mutation of names, the 
purchaser having acquired hy Ins purchase such 
possession as the nature of the property sold admits 
of Mutation of names, although it may be regarded 
as’ evidence that a transfer has been made, is not 
essential to give validity to the transtei. Omeao 
Khan ®. Imdad Alibe Khan. Mahombp Ma- 
SHOOK Aliee Khan r. ™ “ 873, 8 

Sidt for pre-emption.- 


IS. 


Pre-empt ion, — Actual pos- 


session. — Purchase of equity of redemption.— Eeld 


pltession.-Orr the 19th December "l876, ‘A. gave 
T. a mortgage of his share in a certain yiUage. Ihe 
terms of the mortgage were that A. should remain 
in possession of his share and pay the interest on the 
mortgage money annually to the mortgagee, who, m 
the event of default in payment of the interest, was 
empowered to sue for actual possession of the share. 
On the 19th May 1877, T.’s name was substituted for 
that of A. in the proprietary registers in respect of the 
share. On the 8th February 1878, G. sued T. and 
A. to enforce his right of pre-emption in respect ot 
the share, alleging that his cause of action arose on 
the 19th May 1877, and that notwithstanding the 
mutation of names, was still in possession. F. alleged 
that he had been in possession since the execiRioii 
and registration of the deed of mortgage. Eeta 
that whether F. had been in plenary possession ot the 
share since the date of the deed, or whether he had liad 
only such constructive or partial possession ot it as 
was involved in the receipt of interest on the mortgage 
money, the plaintifi; was equally bound to have sued 
within a year from the date of the deed, and was 
not entitled to reckon the year from the date on 
which the possession by the mortgagee of the shaie 
was recognised hy the revenne department, and the 
suit was therefore barred hy article 10, schedule II, 
of Act XV of 1877. Gdlab Singh Amah Singh 
[I. L. E., 2 All., 237 

15 . Suit to enforce pre-emp- 

tion of share of undivided mehaL— Physical pos- 
session.— A share in an undivided zemindari mahal is 
not susceptible of '' physical possession” in the sense 
of art. 10, schedule II of Act XY of 1877. Limitation, 
therefore, in a suit to enforce a right of pre-emption 
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in respect of siicli a share, runs from the date of the 
registration of the instrument of sale. TIistkar Das 
'23. Naeain . . . I. L. R., 4 AIL, 24 

16. - Joint sale of undivided 

mehal and other properttj . — In a suit to enforce a 
right of pre-emption in respect of a sale of property 
consisting in part of a share of an undivided mehal, 
which does not admit of physical possession, limit- 
ation will run from the date of registration of the in- 
strument of sale. Bholi v. Imam Ali 

[I. L. R., 4 AIL, 179 

1^7^ pre-emption . — 

In pleading limitation as a bar to a suit for pre-emp- 
tion the defendant must show that he was in possession 
more than a year before the plaint was filed. Hos- 
SBiNEE Khanhai V. Lablun . W. R., 1864, 117 

art. 11. 

See Cases under art. 13. 

See Art. 120. 

[I. L. R., 9 Calc., 163: 11 C. L. R,, 409 

^ 146 . — Order reject- 
ing claim under s. 246, Ciml Procedure Code, 1659. 
— Ss. 280, 281, 282 of Civil Procedure Code, 1882 . — 
Suit for 2^osse,uion. — Where, in consequence of an 
adverse order passed under the provisions of Act VIII 
of 1859, section 246, a suit is (since the Limitation Act, 
1877, came into force) instituted to establish the 
plaintilf ’s right to certain property, and for possession, 
such suit is not governed by the provisions of article 11, 
schedule II of Act XV of 1877, but by the general 
limitation of twelve years. Koylash Chunder Paul 
ClioiDdhry v. Preonath Roy Choivdhry, 1. L. R., 4 
Calc., 610 : 3 C, L. R., 25 ; Matonginy Possee v. 
Chozodhry Junmunjoy MullicJc, 25 W. R., 513 ; 
Joyram Loot v. Pamiram Bhola, 8 C. L. R., 54; 
and Raj Chunder Chatter jee v. Shama Chmm Garai, 
10 C. L. R., 435, cited. Gopal Chunder Mitter 
V. Mohesh Chunder Boead 

[I. L. R„ 9 Gale., 230 : 11 C. L. R., 363 

Bissessur Bhugut V. Murli Sahu 

[I. L. R., 9 Gale., 163 : 11 G. L. R., 409 ^ 

2. — Civil Procedure Code, 1859, 

s. 246. — Release of propezdy from aitachmezit ozi 
application of defendant . — ^Tlie plaintiif ax^plied for 
the attachment of a property, and on the objection 
of the defendant the jiroperty was released from 
attachment , — Held that the jilaintiff was bound, 
under section 246, Act VIII of 1859, to sne in the 
Civil Court to establish liis right within a year from 
the order of release. Jugoo Lad Upadhya v. 
Eebaloonissa ... 7 W. R., 456 

3 ^ — (]i>ril Procedure Code, 1859, 

s. 246. — Pate from which period of limitation runs. 
— I'he effect of the last sentence of section 246, Act 
VIII of 1859, is to exclude a party to an investiga- 
tion. under tliat section f,i.-oni any other remedy than 
that expressly provided for him l)y that section, — viz., 
a regular suit to be brought witliin one year from the 
date of the order made against him, and such party 


LIMITATION ACT, 1877, art. 11 — continued, 

cannot wait till the sale of the attached property has 
taken jfface and been confirmed, and then bring his 
suit wdthin one year from the last date. Settiappan 
V. Saeat Singh ... 3 Mad., 220 

4, Civil Procedure Code, 1859, 

s. 246. —Money-deUs.— Act VIII of 1859, section 246, 
applies only to immoveable property or to specific 
moveable property, not to a debt due. When a debt 
due to a judgment-debtor is attached in the hands of 
the person who owes it, he may x^ay it into Court 
v’-oluntarily under section 241, or under compulsion 
under section 242, or be sued for it under section 243. 
A person tlius sued would not be barred because of 
the lapse of a year from setting up any ground of 
defence which he may liave against the claim. Ram- 
BUTTY KoOER V. KAMESSUR PeRSHAD 

[22 W. R., 36 

5 ^ Goods illegally seized in 

execution of decree. — Suit by owner. — A ])erson suing 
for goods which have been illegally sold in execution 
of a decree, or their value, must, under article 11, sche- 
dule II, Act XV of 1877, bring his suit within one 
year from the time when the adverse order in the 
execution ]3roceedings was made. Shiboo Naeain 
Singh ^3. Mudden Ally 

[I. L. R., 7 Gale., '60S : 9 C. L. R., 8 

Civil Procedure Code, 1859, 

s. 246. — Suit for possession by virtue of iziher it ance 
of portion of attached property. — It w'as held that 
the mere fact that the xjlaintifi: sued to recover pos- 
session, by virtue of inheritance, of one fourth only 
of certain immoveable property, to wdiicli he had laid 
claim, when attached in execution of decree, on the 
ground that it belonged to the common ancestor of 
himself and the judgment-debtor, and there had been 
a partition of the ancestral estate, and the property 
attached had fallen by the partition to his lot, and 
was in his exclusive possession, did not relieve him 
from the necessity of bringing a suit within one year 
from the date of the order, passed by the Court exe- 
cuting the decree, under section 246, Act VIII of 
1859, to the etfect that the partition had not been 
established, nor had he proved that he held exclu- 
sive possession of the x»i’opGi-‘ty attached. Tilok 
Chand V. Sada Ram . . 7 N. W., 113 

7^ Suit to avoid sale in exe- 

cution of decree of Sznall Cause Court passed with- 
out jiirisdictiozi. — A. obtained a money-decree upon 
a bond in a Small Cause Court against B., by wdiich 
it was declared that certain landed property hypothe- 
cated by the bond was to be primarily liable for the 
debt. The decree was transferred to the Court of 
the Sudder Ameeii of the same district, the property 
was put up for sale, and it was purchased by G. Prior 
to sale, B. alienated the xB'operty to D., who, after 
sale, preferred his claim to it under section 246 of 
Act VIII of 1859, which was disallowed. More than 
a year after this D. brought this suit against C. to 
recover possession. In special ax)X 5 ®M it was held 
that the decree of the Small Cause Court being, on 
. the face of it, without jurisdiction, the suit was not 
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tarred, and tlie case was 

tte merits. ftfwn 

— Civil Procedure Code, 1859, 

^ 24 Q Tlie period of limitation contained in section 

946 Act VIII of 1859, is applicable only to a case 
ki wbicli tlie procedure prescribed by that section has 
teen adopted. Vekkaianaeu ®. Akkama^^ 

0 Claim to attached 'pro^er- 

Iti —Property attached was, on the claim of a third 
paky, released by the Court without proceetog 
under the provisions of section 246, Act Vili oi 
1859. The attaching creditor sued more than a year 
afterwards for a declaration that the property be- 
longed to the judgment-debtor. Eeld that ttie suit 
was not barred. Jagg-abandhtt Bose ^ 

Bibi . , 8 B. Ii. B., Ap., 39 : 16 W. B., 22 

jl^Q - — - Order passed in miscella- 

neous department— 'SYlieve an order is passed in 
tlie miscellaneous department without enquiry in 
conformity with the provisions of section 246, Act 
VIII of 1859, it is not to be regarded as an order 
within the terms of that section, and a suit to set 
aside such order would not necessarily be barred if 
not instituted within a year. Bhola Dttt v. Ahmed 

[3 Agra, 397 


11. 7- 

tp. — Separate suit- 


Claim to attached proper- 

— Civil Procedure Code, 1882, 
ss 281^288 .— order contemplated by section 281 
of The bode of Civil Procedure is an order made after 
investigation into the facts of the case, and it is only 
when the order is made after such investigation that 
the limitation of one year is applicable to a subsequent 
suit under section 283 of the Civil Procedure Code. 
Ceai^dea Bhusan Gangopadhya V . Ram Kanth 
Eakeeji . • . I. Xj. B., 12 Calc., 108 


12 . 


Limitation. — ApplicabiH- 


In of s. 246. — Limitation, under section 246, Act 
Vlli of 1859, is not applicable to an adjudication 
upon a petition disallowed on the ground that the 
section did not apply at all to the petitioner's case, 
and that the case was not a fit one for adjudication 
under that section. Radha Nath Banerjee v. 
JODOO Nath Singh . . . 7 W. B., 441 

3 [ 3 ^ — Claim to attached pro- 

perty, — Suit for possession . — A claim to property 
about to be sold in execution of a decree was made 
under section 246 of Act VIII of 1859, but the 
Court declined to entertain it, and passed an order 
under section 247 disallowing the investigation. 
Eeld that the claimant in bringing a regular suit to 
prosecute his claim was not bound to institute his 
suit within one year from the date of the order dis- 
allowing the investigation. Mahomed Aezud v. 
Kanhya Lal .... 2 W. B., 263 


14. 

im. 


Civil Procedure Code, 


246. — Stiii after order releasing property 
from attachment to establish right to bring property 
to sale.—E. caused certain property to be attached 


LIMITATION ACT, 1877, art. 11— 
as the property of his judgment-debtor. Jf. prefer- 
red a claim to the property and objected to its sale. 
The Mnnsif, without an investigation in coniormity 
with the provisions of section 246 of Act VIll ot 
1859, released the property from attachment, and 
directed JY. to bring a regular suit. JY, sued to 
establish his right to bring the property to sale, 
alleging that his cause of action arose on the day the 
order was passed releasing it from attachment. 
Eeld that the suit was not barred by limitation 
by reason of not having been instituted within one 
year from the date of the order. Kamran v. Neit 
Ram .... .'6N.W.,185 


25 ^ Limitation Act {IX of 

1871), art. 15 . — A claimant against whom an order 
has been made under section 246 of the Civil Proce- 
dure Code (Act VIII) of 1859 must sue to establish 
his right within one year from the date of such 
order. But when the Civil Court disallows an inves- 
ti^’ation under section 247 of that Code, the claimant 
may bring bis suit within the ordinary period of 
limitation applicable to bis suit. Venkapa v. Chen- 
BASAPA . . • . I. L. B., 4 Bom., 21 


See Jetti v. Ho s sain 

[I. 


L. B., 4 Bom., 23, note 


Suit by purchaser at sale 

after rejection of claim in execution proceedings.— 
In execution of a decree upon a mortgage executed 
by A., the decree-holders purchased the tenure which 
was the subject of the mortgage. On an application 
for an order to be put into possession they were 
opposed by B., A.'s son, w%o alleged that his father 
had relinquished the tenure, and that C., w^ho had 
subsequently become the purchaser under a sale of 
arrears of Government revenue, had avoided the 
tenure with A's consent. The (^ourt to which the 
application w^as made thereupon refused to enter 
into evidence or make any enquiry, leaving the decree- 
holders to establish their right by a regular suit. 
The order was made under Act VIII of 1859. A 
suit having been brought , — Eeld that the one year's 
limitation provided by article 11 of Act XV of 1877 
did not ai-)ply. Rash Bbhary Bysack v. Bhdddy 
Chundeb Singh « . . 12 C. L. B., 550 


Pefusal to stay sale in 

execution of decree.— Certsim lands having been at- 
tached in execution of a decree obtained by 
against B., C. intervened under section 246, Act 
VIII of 1859, claiming their release on the ground 
that before the attachment they had been conveyed 
to him by B. under a deed of sale ; and be prayed that 
the execution sale might he stayed to enable him to 
put in the deed after having it registered. The 
Court, however, refused to stay the sale, and the 
lands were sold in execution. More than a year 
from the date of the Court's refusal to stay the sale, 
C. sued to establish his right to the lands. Eeld 
that the suit w^as not barred by limitation under sec- 
tion 246, Act VIII of 1859, since tbe refusal of the 
Court to postpone the sale was not an order under 
that section, hut was a mere refusal to order a post- 
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LIMITATION ACT, 1877, art. ll^-^oontimed, 

pomiient tinder section 247. Mukhun Lall Panbax 

Koonbun Lalb 

[15 B. L. B., 228 : 24 W. B., 75 : 

L. B., 2 I. A., 210 

][ 3 , — Civil Procedure Code, 

1859, s. 246. — Claim rejected otherwise than on the 
Section 246, Act VIII of 3859, made no 
distinction in favour of cases not decided on the 
merits, but made it imperative on the party whose 
claim to attached property had been rejected, under 
any circumstances, to sue within one year. Khoda 
Buksh V. Fuemanttnb Dtjtt . 5 W. E., 214 

19, Eejeetion of claim on 

untrustworthy evidence. — A claim under Act VIII 
of 1859, section 246, rejected because the evidence 
produced was unworthy of credit, was on the same 
footing as if the claimant had failed to produce any 
evidence, and the order rejecting it was one on the 
merits and not on default, A suit, therefore, for the 
property must be brought within one year after the 
rejection of the claim. Gooeoo Doss Roy v. Sona 
Monee Dossia . . . .20 W. R., 345 

Seeemunto Hajeah V. Tajooddebjt 

[21 W. B., 409 

Kamiitee Dabia v. Issue Chunbee Roy Chow- 
DHEY . . . , 22 ‘W*. B., 39 

Teipooea Soonbueee Debia V. Ijjutoonnissa 
Khatoon . • . . 24W. B. 54 II 

20 , Order rejecting claim to 

attached froferty.- — Dismissal of claim on failure to 
produce evidence. — Certain property having been 
attached in execution of a decree, the plaintiff inter- 
vened claiming the property and was directed to 
adduce evidence, which, however, he failed to do, and 
the case was struck off. Held that the order strik- 
ing off the case must be taken as an order disallow- 
ing the claim, and that the plaintiff was bound to 
bring his suit to establish his claim within one year 
from, the date of the order. Sabut Abi v. Ram 
Dhone Missee . . , 12 C. L. B., 43 

21, — — - Party refused admittance 

to proceedings. — The law of limitation, under section 
246, Act Vlll of 1859, could not apply to a person 
whom the Court had refused to make a party to the 
proceedings under that section because he came in too 
late to he made such a party. Roghoonath Doss 
MOHAPATTUE t?. BYBONATH DOSS MaHAEATHA 

[14 W. B., 364 

22, Judgment-dehtor not a 

party to proceedings. — When the judgment-dehtor 
was not made a party to a proceeding under section 
246 of Act VIII of 1859, he was not hound by the law 
of limitation to sue to establish his right to the pro- 
perty within one year from an order under that sec- 
tion releasing it from attachment. Imbichi Koya 
« j, Kakeunkat Upaeei . I. L. B., 1 Mad., 391 

23, - — Civil Procedure Code, 1859, 

s. 246. — Pa 7 'ty against %ohom order is given f — 
Eight of suit. ^Limitation. — The plaintiff brought a 
suit to establish his right to certain property as against 


LIMITATION ACT, 1877, art. ll---contimed. 

the claim which the defendant had successfully made 
under section 246 of the Civil Procedure Code in 
execution of a decree obtained against the plaintiff. 
The order of the Court directed the release of the 
property from attachment. The present suit w^as 
brought more than one year from the date of the 
order. Meld, per Scotlanb, C. J., Bittbestok and 
CoBBETT, JJ. (Iekes, «/., douhtiiig), that the plaintiff 
was a party against whom the order was “ given 
within the meaning of the section, and that the suit 
was barred by the section. Nettietom Perengaey- 
PROM alias Panisheeby Damobhen Nambudey V, 
Tayanbaeey Paeameshwaben Nambubey 

[4 Mad., 472 

24. Civil Procedure Code, 

1859, s. 246 . — Certain lands were attached under a 
decree against the ancestor of the plaintiffs ; hut on the 
intervention of the defendant under section 246, Act 
VIII of 1859, they were released to him. Held, 
that was not an order made between plaintiffs and 
defendant, sucli as to make it necessary for the 
former to sue for declaration of title within one year. 
Nitta Kolita V. Bishunbam Kobita 

[2 B. L. B., Ap., 49 

25. Civil Procedure Code, 1859, 

s. 246. — On attachment of certain property, plaintiff 
and defendants preferred their respective claims 
thereto. The plaintiffs* claim was disallowed, hut 
the defendants* claim was allowed. The plaintiff, 
after the lapse of a year from the date of tlie order 
disallowing his claim, sued to recover possession of 
the said property. The defence was that the suit 
w^as barred by lapse of time under section 246, Act 
VIII of 1859. Held, section 246 did not apply to 
such a suit. Duegaeam Roy v. N arsing Deb 

[2 B. L. B., A. C., 254 
S. C. Booegaeam Roy v. Nueo Singh Deb 

[11 W. B., 134 

26. Stiii to estahlish right. — 

Attachment in execution of decree. — B. caused certain 
immoveable property to be attached in the execution 
of a decree. M. objected to the attachment, claim- 
ing to he in possession of such property on his own 
account. The investigation of such claim which 
followed under section 246 of Act VIII of 1859 took 
place as between B., the decree-holder, and M., N., 
the judgment- debtor, not being a party to it except in 
name. M.^s objection was allowed in May 1871, bnt 
no suit was brought either by B. or N. to establish 
iV .*5 right to such property. M. subsequently obtain- 
ed a decree against N. in 1 877, and in execution thereof 
caused such property to he attached. M. objected to 
the attachment and his objection was allowed in April 
1878. In March 1879 H. sued M. for a declaration 
that a moiety of such property belonged to JV., and to 
have the order removing the attachment cancelled. 
Held that N’s right to a moiety of such property 
was not extinguished because he had not sued to 
establish it within one year of the making of the 
order of May 1871 in the execution proceedings of 
B., and H. was competent to sue to establish such 
right. Mannu Lab v. Haesukh Das 

[I. L. B., 3 All, 233 
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LIMIT ATIOH ACT, 1877, art, ll-^-cottimued. 

2Y, — - - — Claim hy miervenors . — 

Share ofaitached property,— Wh.Qi\ interveuors claim 
a share of attached property, the Court should define 
the respective shares of the debtor and the inter- 
veiiors, and sell the debtor’s definite share only. If 
the Court omits to do so, and sells the undefined 
rights and interests, there is no decision under sec- 
tion 246, Act VI i I of 1859, of which the purchaser, 
by lying in wait without possession for one year, can 
take advantage. MONOHitB Khast v. Tbotlijceho 
Nath Ghose . . . , 4 W. R., 35 

Civil JProoedure Code (Act 

XIV of 1882), ss. 2S0, 28B.— Mortgagee, Sitit by, 
agaimt mortgagor and third parly toho has inter- 
vened and obtained an order under s, 288, Civil 
Procedure Code, — Execution of decree, — Article 11, 
schedule II of the Limitation Act (XV of 1877), 
refers only to suits contemplated hy section 283 of 
the Civil Procedure Code. Where, therefore, a 
mortgagee having obtained a decree on his mortgage, 
and caused the property to he attached, was success- 
fully opposed by a third party who intervened in his 
attempt to have the property sold, and an order was 
passed under section 280 of the Code of Civil Pro- 
cedure releasing the property from attachment,' and 
where the mortgagee, more than a year after the 
date of that order, instituted a suit apinst such 
third party and his mortgagor, to liave his lien over 
the moi’tgaged property declared, and to bring it to 
sale in execution of his decree, alleging that the title 
set up hy such third party was a fraiKluleiit one, col- 
liisively created between the mortgagor and such 
tliird piirty witli a view to deprive him of his rights, 
and asking to have the order passed under section 
280 set aside, — Held that the suit was not barred by 
limitation under the provisions of article 11, sche- 
dule 11 of the Limitation Act. I’he right that was 
in litigation in the proceeding under section 280 was 
the right to attach and sell the property in dispute 
in execution of the decree which the plaintiff had 
obtained against the mortgagor, and so far as that 
right was concerned the present suit was barred; 
but so far as the other relief claimed in the present 
suit went, that article did not apply, and the suit was 
not barred. BuKSfii Ram: Peegash Lal v. Sheo 
Peegash Tewaei . I. L. E., 12 Calc., 453 

29. ' — Suit to establish right as 

miction-purchaser to immoveable property sold in exe-. 
oution of decree. — Adjudication of proprietary right. 
— Mes judicata. — Possession. — In a suit brought hy 
plaintiff to establish his right as auction-purchaser 
to certain immoveable property sold in execution of 
a decree under the provisions of section 246 of Act 
VIII of 1859, disallowing the claim of the objector 
—represented by the defendant — and adjudging the 
property attached to he that of the judgment-debtor, 
represented by the plaintiff — the said order not having 
been set aside in a regular suit by the defendant, 
—Meld (by a majority of the Pull Court) that an order 
passed under the provisions of section 246 of Act 
VIII of 1859, unless overruled in a regular suit 
brought witli in the statutory period, is binding on 
all persons who are parties to it and is conclusive. 
Feaeson, J., per contra, — Section 24G of Act VIII 


LIMITATION ACT, 1877, art. H— continued, 

of 1859 provides for an adjudication of proprietary 
right on the basis of possession, but the matter is 
not “ res judicata ’’ as to matters iii dispute between 
decree-holder and claimant, unless the party against 
whom an order is passed under section 246 of Act 
VIII of 1859 fails to bring a regular suit to establish 
his right. In the case mentioned in the order of 
reference as apparently conflicting with the above 
view there had been no adjudication on the basis of 
possession hy the Court passing an order under sec- 
tion 246 of Act VIII of 1859, and the defendant in 
possession was therefore at liberty to assert his pro- 
prietary title against the lien setup by plaintiff under 
the said order, passed without jurisdiction on the 
miscellaneous side. Badei Peasad v. Muhammad 
Yusue . . . . L L. R., 1 AIL, 382 

30. — Suit to establish right , — 

M. caused a certain dwelling-house to he attached in 
execution of a decree held hy him against M. as the 
property of M. J, preferred a claim to the property 
which was disallowed by an order made under section 
246 of Act VIII of 1859. Two days after the date 
of such order M. satisfled Bds decree. More than a 
year after the date of such order J. sued B. and M. 
to establish her proprietary right to the dwelling- 
house, alleging that M. had fraudulently mortgaged 
it to B. Meld, following the Pull Bench ruling in 
Badri Prasad v. Muhammad Yusuf, 1. L. M,, 1 All., 
882, that J., having failed to prove her right within 
the time allowed by law, was precluded from assert- 
ing it hy the order made under section 246 of Act 
VIII of 1859, and that whether or not the decree 
was satisfied after the order was made, the effect of 
the order was the same. Jeohi v. Bhagwan Sahai 
[I. L. E., 1 AIL, 541 

Suit for declaration of 

right and conjirmatioyi of possession. — The limitation 
of one year, in section 246, Act VIII of 1859, did 
not apply to a suit for declaration of right and con- 
firmation of possession. Whzeee Jamadae v. 
Nooe Ali . . , , 12 W. E., 33 

32. Possession. — Claim . — In 

execution of a decree against A., certain property 
was sold in 1868. During the proceedings which led 
to that decree, B., the wife of A., had preferred a 
claim to the property under section 246, on the 
ground that it was her stridhan, and that she had 
always been in possession of it. Her claim was 
rejected in 1866 ; but she remained in possession. 
Meld, a suit hy B. to establish her title to the land 
vras not barred by the limitation provided by section 
246, though brought more than a year after her 
claim was refused, since she was at the time in pos- 
session and had remained afterwards in possession of 
the property. Laehi Peta Debi Ivhyeitlla 
Kazi . . . . 7 B. L. E., 238, note 

S. C. Lhckhee Peea Debia v , Khyroollah 
Razee . . . . 14W.E., 367 

S3. Claimant in possession 

where claim is rejected. — If a person making a claim 
under Act VIII of 1859, section 246, is in actual 
possession, his claim is only a declaration that his 
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•IiIMITATIOW ACT, 1877, art. ll^coniimed, 
possession is witliont title. A suit to establish his 
rightj i.e., for confirmation of his possession, must be 
brought within one year. Beojo Kishoee Kao- v. 
Bam Dyal Bhubea . . 21 W. B., 133 

34. SuU for declaration that 

property ostensibly held by one defendant belonged to 
another. — A suit for a declaration that certain pro- 
perty which has been ostensibly held by one of the 
defendants, was in fact the property of another of 
the defendants who was the Judgment -debtor of the 
plaintiff, is governed by section 246, Act VIII of 
1859, and barred by the limitation of one year. 
Abdoolah Shokooe Ali , 14 W. E., 192 

35, Order rejecting claim to 

attached property.' — Certain property having been at- 
tached in execution of a decree, the plaintiff preferred 
a claim to it as being his exclusive property ; but the 
Court in which the claim was made was of opinion 
that the plaintiff and the Judgment-debtor were in 
Joint possession, and it made an order directing that 
on the plaintiff’s claim being notified tlie sale should 
proceed. More than a year afterwards the plaintiff | 
filed a suit to establish his title and alleged exclu- 
sive possession. Eeldi distinguishing the cases of 
JBrijo Kishore Nag v. Ram Dyal Bhiidra, 21 W. 
i2., 1S3 ; Kamhiee iJebia v. Issur CJmnder Roy 
Oho'wdhury, 22 W, R.^SB, and Jodoonath Cho-wdhury 
Y^'Radhamonee JDossee, 7 W. R,,2o6i that the order 
not having been adverse to the plaintiff the suit was 
not barred by reason of its not having been brought 
within a year from the date of the order. Bash 
Behaei Dass ‘0. Gobi Nath Baeapahba Moha- 
■path 11 C. L. B., 352 

30, Railure to establish claim. 

— Bnit for establishing title, — A party failing to 
establish his claim to attached property under section 
246, Act VIII of 1859, on the point of possession, is 
not debarred from afterwards bringing a suit to 
■establish title within the period allowed by law for 
bringing such suit. Bishehpeekash Naeain Singh 
V. Babooa Missee . . . 8 W. B., 73 

37. Right of one decree-holder 

against another. — Suit for declaration of prior lien. 
— Two several Judgment-creditors attached certain 
property, which was released upon the claim of a 
third party, under section 246 of Act VIII of 1859. 
One of them sued the successful claimant, and ob- 
tained a decree declaring the property in dispute to 
belong to the Judgment- debtor, and thereupon caused 
the imoperty to he sold, and became the purchaser 
thereof. Thereupon an assignee of the other Judg- 
ment-creditor sued him, alleging an earlier lien, and 
praying a. sale in satisfaction thereof. The defence 
set up was that, as the plaintiff did not come into 
Court to set aside the order under section 246 within 
a year from the date thereof, he was barred from 
bringing the present suit. JSeld that the omission 
to bring a separate suit for that purpose did not bar 
him from obtaining a declaration of his prior lien. 
Chihtamani Sen v. Iswae Chandea 

[3 B. L. B., Ap,, 122 

S. C. Chintamonee Sein v, Isshe Chhndee 
Chundee . . . .12 W, B,, 221 


XiIMITATIOK- ACT, 1877, art. 11 — continued, 

88. Rossessiofi. — Civil Proce- 

dure Code, 1859, s. 246. — In a suit for redemption of 
au itti by an alleged xmrcliaser of the same, and for 
recovery of land on which he had purchased a kaiiain, 
the defence was that the purchase was made by the 
father of the first defendant, and that the plaintiif 
was constrnctively a mere trustee. The Mimsif de- 
creed for the plaintiff, and the Principal Sudder Ameen 
reversed his decree because the suit was not brought 
within a year of a release of the property from attach- 
ment under a claim of the defendants, which attach- 
ment was made in execution of two decrees for money 
against the present plaintiff. It appeared that in the 
proceedings had for releasing the property from 
attachment, no notice was issued to the Judgment- 
debtor (present plaintiff). Held that the decision 
of the Principal Sudder Ameen was wrong. In the pre- 
sent ease, the claimants in possession were not so ac- 
cording to any of the modes of derivation which sec- 
tion 2i6 enumerates as authorising the continuance 
of the possession and the dismissal of the claim. Tlie 
possession was in the claimants, and there was nothing 
in the rights of the Judgment-debtor which could 
make such possession his possession. This being so, 
even assuming tliat he was a party to the order made, 
such order could not he said to be against him, be- 
cause his claim was one which could not have been 
determined by any order made under section 246. 
The order so made was perfectly consistent with his 
present condition. Netietom Pereng ary prom v. 
Tayanbarry Parameslmaren Nambudry, 4 Mad., 
472, distinguished. Cheeiyaeakel alias Aeakeh 
Kttnhi Kxjttiyali v. Vayaka Paeambath Imbichi 
Ammah 6 Mad., 416 

39. — — Ciml Procedure Code, 1859, 

s. 246 . — Certain pu’operty having been mortgaged by 
B. JD. to L., the mortgagee obtained a decree for its 
sale, had it sold in execution, and purchased it him- 
self, subject to any right which certain parties {B. 
and G.) who had objected under Act VIII of 1859, 
section 246, might he able to establish. After this L. 
sold the property to the pfiaintiff, who, not being able 
to get possession, brought a suit against the defend- 
ants in whose hands some or all of the property seemed 
to be and who set up that they had purchased it from 
B. G. and B. B. Held that the suit was not barred 
because it had not been instituted within twelve 
months of the date when the objections of B. and 
G. were allowed. Kamesshe Peeshad v. Kabie 
Khan . . . . .20 W. B,., 393 

40, Suit to recover property 

sold in execution. — Civil Procedure Codes (Act 
FIJI of 1869, s. 246, and Act X of 1877, ss. 280, 
281, and 282 ). — Certain property, which the plaintiff 
alleged to belong to her, was sold in execution of a 
decree. obtained by the pnir chaser of the property at 
the auction-sale, against a third party. The plaintiff* 
put in a claim to the property under section 246 of 
Act VIII of 1859, which claim was rejected on the 
6th of September 1873. The plaintiff*, on the 10th 
of January 1878, brought a suit to recover possession 
of the property sold. Held that the suit was not 
barred under article 11 of schedule II of Act XV of 
1877, which refers to the section in Act X of 1877, 
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liIMITATIOH ACT, 1877, art. ll--eonimtied, 
corresponding to section 240 of Act VIII of 1S59. 
Luchmi Naeain Singh v. Assrvp Kobe 

[I. li. B., 9 Cale., 48 

41. — — — Suit after order rejecting 

clai 7 u to property attached in execution of de- 

— In execution of a decree against M, the 
plaintiff attached and advertised for sale certain 
property in moiizali A. At that time there were 
pending proceedings in execution of two other 
decrees obtained against. M, by the first and 
second defendants respectively. These two decrees 
were obtained on a bond executed by Af., by which an 
eight annas share of mouzah A. was hypothecated as 
collateral security ; and in execution of those decrees 
the defendants brought to sale, and themselves pur- 
chased, not an eight annas share only but the whole 
of mouzah A,, and were allowed by the Court to set 
off the purchase- money against the amounts due to 
tliem under their decrees. At the same time the 
plaintiff ’s execution case was struck off on 30th June 
1880. In a suit brought by the plaintiff under sec- 
tion 295 of the Civil Procedure Code for his share of 
the sale proceeds of mouzah A., in which the plaintiff 
alleged fraud on the part of the defendants in selling 
the whole mouzah under their decrees, of which he 
only became aware in July 1882, from which time he 
dated his cause of action, the defendants denied the 
fraud and contended that the suit should have been 
brought within a year of the order of the 30th June 
1880. Meld that the existence of the order of the 
30th June 1880 was not inconsistent with the plain- 
tiff’s right, and the suit was therefore not barred as 
not liavijig been brought within one year of that 
order. Taponidi Hoedanfnd Bharati v. Mathura 
Lael Bhagat . . I. L. E., 12 Cale., 499 

42. - — — Stdt for possession after 

rejection of claim. — In a suit for possession after 
rejection of a claim under section 246, Act VIII of 
1859, there was nothing in that section to prevent a 
defendant from pleading that whatever title plaintiff 
might have had at some previous time it was extin- 
guished by his having had no possession for twelve 
years preceding the suit. Ram Sarun Singh v. 
Mahomed Ameer . o „ 18 W. B., 78 

43. and art, IB,— ’Civil Fro- 

cedure Code, 1882, s. 332. — Where an application 
was made under section 332 of the Code of Civil 
Procedure for possession of property and rejected, 
and the applicant brought a suit to recover the pro- 
perty more than one year subsequent to the order re- 
jecting the application,— jShW that the suit was not 
barred either by article 11 or article 13, of schedule 
II of the Limitation Act, 1877. Ayyasami v. Samiya 

[I. Ii. E., 8 Mad., 82 

44. — Civil Procedure 

Code, 1859, s. 269, Order rejecting applica- 
tion under. — Suit h'ought after one year. — Civil 
Procedure Code, 1877, s. 383. — An order having 
been passed on the 10th August 1877 under section 
2G9 of the Code of Civil Procedure, 1859, cancel- 
ling delivery of possession of land brought to sale 
axid purchased by a decree-holder, no suit was 


LIMITATION ACT, 1877, art 11 and art 
13 — continued, 

brought by the decree-holder to establish his rights 
to the land until 1883, — Held that the repeal of sec- 
tion 269 of the said Code on 1st October 1877 did 
not deprive the order of the 10th Augnst 1877 of the 
effect it possessed when passed, and therefore that 
the suit was barred by limitation nnder section 269, 
and articles 11 and 13 of Act XV of 1877, were not 
applicable. Koylash Chunder Paul Chowdhry v. 
Preonath Roy Choicdh'i'y , I. L. R., 4 Calc., 610, and 
G-opal Chunder Mitter v. Mohesh Chunder Moral, 
I, L. R., 9 Calc., 230, distinguished. Venkatachala 
V. Appathorai . . I. L. E., 8 Mad., 134 

45. Civil Procedure Code, 

1859, s. 269. — Party not in possession . — Section 269, 
Act VIII of 1859, does not contemplate that the 
party in actual possession must sue regularly to get 
possession within one year, but that the person who 
is not in actual possession shall do so. Eidatb 
Shied AR v. Oozeeooddeen . . 7 W. B., 87 

46. = — Civil Procedure Code, 

1859, s, 269 . — Claim by mortgagee . — An attachment 
having been made in execution of a decree for rent, 
an intervenor claimed the land as mortgaged to 
himself, but his application was rejected, and be 
was directed by the Collector to bring his ob- 
jection, if he had any, nnder section 269, Act VIII 
of 1859. Held that he was not bound to do so, and 
his omission did not bar his right to bring a suit 
to establish the validity of the mortgages under 
which he claimed, provided it was brought within 
the period permitted by Act XIV of 1859, Been 
Dyal Burmo Doss v. Poean Doss . 9 W. B., 474 

47 . Civil Procedure Code, 

1859, s. 269 . — Obstruction in taking possession after 
sale in execution of decree . — Order. — A purchaser 
of immoveable property at a Court sale, having been 
obstructed by the defendant, made an application to 
the Court, under section 268 of Act VIII of 1859, 
for the removal of the obstruction, but subsequently 
withdrew his application. The Court thereupon 
made an endorsement upon the application to the 
effect that, as the applicant did not wish to proceed 
further, no investigation was made. Meld that no 
such order had been made as was contemplated 
by section 269 of Act VIII of 1859, that section 
contemplating at least an order against one party 
or the other; and that, therefore, the provisions 
contained in the same section as to the time within 
which a suit may be brought, did not apply to the 
case of the plaintiff. Bhikha v. Sakarlad 

,[I. L. B„ 5 Bom., 440 

art. 12 (1871, art. 14; 1859, s. 1, 

cl. 3). 

See Art. 95 (1871, art. 95). 

[I. L. B., 3 Cale., 300 

!• Suit to set aside fraudu- 

lent sale. — Clause 3, section 1, applied only to suits 
to set aside sales on account of irregularity and the 
like, hut not to suits to set aside fraudulent deeds 
nnder colour of which the sale was made. Kissen 
Builub Mahatab V , Roghoohuhdun Thakoor 

[6W.B.,305 
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LrlMITATIOTS' ACT, 1877, art 12— , LIMITATION ACT-. 1871 art. l2>-eontinued. 


2 ^ Suit to set aside sale in 

execution. — The limitation of one year provi4ed by 
section 1, danse 3, was not applicable to a snitbtongbt 
by a jndginent»debtor to set aside an execution sale, 
on tile ground that tbe decree- holder fraudulently 
got the property sold in execution of a previous sa- 
tisfied, decree. Bupeee V, Lokemuit 

[3 Agra, 89 

3^ — — Suit ly mortgagee to en- 

force lien. — Meld that the limitation of one year 
provided by clause 3, section 1, Act XIV of 1859, 
was not applicable to a mortgagee’s suit seeking en- 
forcement of his mortgage lien against the property. 
Eai Pijedimuh Kishbn ». Eoushun Singh 

[1 Agra, 111 

4, - Suit to set aside sale in 

execution of decree. — Oiml Procedure Code, 1859, 
s, 284. — Queer e, — Whether the one year’s limitation 
(of suits to set aside sales in execution of decrees) 
under clause 3, section 1, applied to a suit brought 
against a person who had obtained possession of pro- 
perty by delivery under section 264, Act VIII of 
1859. SUBOOBtFN V. GOIiAM NtJJEE . 2 W. R., 55 

5, Sale of moveable property 

in execution of decree, — Irregularity in sale. — Civil 
Procedure Code, 1859, s. 252 . — The law (section 252, 
Act VIII of 1859) provides that no irregularity in 
the sale of moveable property under an execution 
shall vitiate the sale, hut that any person injured 
thereby may recover damages by suit ,• but it does not 
follow that the right and interest of the judgment- 
debtor in such property may not be challenged and 
contested by any claimant within the period allowed 
by clause 3, section 1, Act XI V of 1859. Hiedey 
Bebee ffl. Besheshee Pbeshad 

[2 Agra, Rt. II, 176 

Kishen Soondes V. Fekebeoodeen Mahomed 
[W. R., 1864, 61 

0^ — Suit to set aside sale in 

execution of decree. — Per Innes, J. — Article 12 of 
the 2nd schedule of the Limitation Act, 1877, which 
requires suits to set aside a sale in execution of a 
decree of a Civil Court to be brought within one 
year from the date the sale becomes final, does 
not apply to suits in which the plaintiff was not a 
party to, and not bound by, the sale sought to be set 
aside. Sadagopa Edintaea Maha Desika Swa- 
MIAY JAMEKA BaI AmMAE 

[I. L. R., 5 Mad., 54 

' ' — ■ *. Suit to set aside sale. — Suit 

to recover land sold in execution of decree . — V. 
having bought lands from A., whose husband (de- 
ceased) acquired them at a Court sale, sued S. in 
ejectment in 1879. S. pleaded limitation on the 
ground that £. (her deceased husband) had pur- 
chased the lands in question at a Court sale in 1876. 
Meld that, as A. was no party to the decree or the 
execution proceedings under which B. purchased, it 
was not necessary for F, to set aside the sale to B. 
in this suit, and it w'as not barred by article 12 of 
the Limitation Act, 1877. Venkata Naeasiah v. 
Sebbamma . , . ,1. L. R., 4 Mad., 178 


3, Sale of tarwad property 

in execution of decree against party not sued as 
karanavan. — Whex’e a suit was brought to recover 
money from the defendant, who was the karanavan 
of a Malabar tarwad, and it was not alleged in the 
plaint that the defendant was sued as karanavan or 
that the debt was binding on the tarwad,— SleM 
that a sale of tarwad property in execution of the 
decree w^as not binding on the members of the tar- 
wad, and therefore that article 12 of schedule II of 
the Limitation Act, 1877, did not apply to a suit 
brought by other members of the tarwad to recover 
the land sold in execution of the decree, HajI 
V. Athaeaman. Messa V. Athaeaman 

[I. L. R., 7 Mad., 512 

9, Suit to set aside sale — Pur- 

chase of decree by joint debtor, — M. sold to S. her 
rights under a decree for mesne profits which she 
had obtained against A. and two other persons, and 
S. thereupon proceeded to execute the decree against 
A.^s property, and that property was sold in execu- 
tion of the decree obtained by 8. and was purchased 
by B. ; hut in a suit brought by A. for a declaration 
that 8. was not the real purchaser, the Court found 
that 8. had in fact purchased the decree henami for 
A.^s two joint debtors, and that consequently he had 
no right to execute it against the property of A, In 
a suit brought by A. against B. in 1874 for the pur- 
pose of recovering the property, — Meld that the 
purchase of the benefit of the decree by A.^s joint 
debtors, although it had the legal effect of satisfying 
the judgment-debt, did not affect the decree itself. 
The decree was not void, but only voidable, and the 
sale under it binding on A. The suit, therefore, was 
in effect a suit to set aside a sale under a decree 
within the meaning of clause 14 of schedule II of 
Act IX of 1871, and, inasmuch as it was not brought 
within one year from the date of the sale, was bar- 
red. Abel Mensooe v. Aedool Hamid alias Sa- 
BHAN Miah . . I. L. B., 2 Calc., 98 

Suit to set aside sale in 

execution. — Party to suit. — After the death of the 
widow of K., the plaintiff sued as the heir of K. to 
recover certain immoveable property alleged to have 
been granted to the widow for life by K. for her 
maintenance. It appeared that in execution of a 
decree obtained against the plaintiff in a previous 
suit in which upon the widow’s death he was sued as 
representing the estate of the widow, the property 
in question was sold notwithstanding objection taken 
by the present plaintiff that the property was that of 
M. The plaintiff’s suit was filed more than a year 
after the execution sale, and it was objected that it 
was therefore barred. Meld that it was not neces- 
sary that the suit should have been filed within one 
year from the date of the execution sale, because (1), 
the setting aside the execution sale was only collateral 
to the main object of the suitj and (2), the present 
plaintiff was not a party in her own character to the 
suit in execution of the decree in which the property 
was sold. Kali Mohen Geeczeebetty v. Anan- 
DA Moni Dabee , . 0 C, L, R., 18 

IL Suit to set aside sale of 

land in execution of decree,~~^A suit to set aside a 
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LIMITATIOIT ACT, 1877, art 13— coniinaed. 
sale oi: land in execution of a decree against a third 
party was held not barred by limitation under clause 
S SB'tion 1, if brought within a year after the sale 
actually took place. 0OSSEB v. 

See Mahomed Arztit ®. Kahhya Lam 

12 vv 

Kam Gopai Boy v. Ntjnbo Gopal Boy 

[4 W, xl.9 42 

But these cases were overruled by Jodoonath 
Chowphey V . Badhomonee Dosses 

[B. L. E., Sup. Vol .9 643 : 7 W. E., 256 

22, — — for possession ly 


setting aside sale.—ln a suit not only for reversal of 
sale but also for possession and declaration of title, 
the limitation of one year does not apply. Anooeagee 
Kooee V. Bhugobutty IvooEE. Sham Sunder 
Kooee Jumna Kooee . 25 "W*. E., 14S 

23, Cause of action. — Suit for 

possession after sale in execution.— -'Jihe plaintiffs 
sued to recover possession by declaration of right to 
certain chiir lands as accretions to a piitni talook and 
for damages, alleging that tliey held possession 
under a iriokurarri lease granted by the defendant 
Ko. 3, but were ejected by the defendant No. 1, who 
had purcliased at a sale in execution of an ex parte 
decree for arrears of rent obtained by the defendant 
No. 2 against defendant No. 4 (who was the heir 
of No. ys vendor), the ejectment having been effected 
under proeeediugs taken by the Deputy Magistrate 
under Act XXV of 1861, section 318. Held that 
the plaintiffs’ cause of action accrued from the date 
of their ejectment. It was not a suit to set aside the 
sale, but a suit for possession on declaration of title. 
Banee Madhub Bukshee u. Badha Madhub 
Mozoomdae . . . 22'W‘. E., 196 


14. ■ 


Suit for possession and 


declaration of right ly setting aside The 

plaintiffs sued for possession of, and a declaration^ of 
their right to, a share of a zemindari, and to set aside 
a collusive decree which defendant No. 1 obtained on 
the 13th September 1867 against the defendants Nos. 
2, 3, and 4, and to set aside the sale which was held 
on the 16th December 1868 in execution of that 
decree. There was a further prayer that the names 
of the plaintiffs might be substituted for that of the 
defeiidaut No. 1 on the Collectorate towji. Held 
that the suit, although a portion of the i^rayer was 
for possession and declaration of right, was substan- 
tially to set aside the sale of 16tli December 1868, 
in virtue of which, unless got rid of, the purchaser- 
defendant’s title must prevail over that of the plain- 
tiffs. Accordingly the suit came within the pur- 
view of Act XIV of 1859, section 1, clause 3, and, not 
having been brought within one year from the date 
of the sale, was barred. Bam Kanth Chowdhky 
V. Kalee Mo H UN Mookeejee , 22 W. E., 84 


15. ■ 


Sale subject to claimants 


right.— WliQTQ a person’s claim to attached property 
was not rejected, hut the sale took place subject to 
it,— Held that he could sue to establish his right 
to the property at any time within twelve years, 


LIMITATION ACTj 1877 ^ art. 12—oonUmie(l. 
clause 3, section 1, not applying to such a ease. 
Butnessue Koondoo V. Majeda Bibee ^ 


r7 w. R.. 25a 


20 , - Suit to recomr immove-^ 

able property . — Where the plaintiff asked in teims 
to have a sale in execution of her husband’s right and 
interest in certain land, set aside on the ground that 
those rights had previously to the sale been conveyed 
to herself, that the suit was in effect one to 
recover immoveable property, and not one to which 
clause 3, section 1, Act XIV of 1859, applied. Ba- 
dha Koonwae r. Jankee Koonwae 

[9 W, B., 199 

Kinoo Doss v. Bughoonath Doss ' 

[4 W. B., 34 


27. Suit by claimant to re- 

cover property in ivhich judgment-debtors have no 
interest.— W\iQrQ> a claimant, without attempting to 
impeach either the proceedings in the suit or in the 
decree or in the subsequent sale,^ seeks to recover 
property belonging to himself in which the judgment- 
debtors had no right or interest, and upon which, 
therefore, the sale in execution could have no legal 
operation,— JBTe/c? that a suit of this nature was not a 
suit to set aside the sale of property sold under an 
execution ” within the meaning of clause 3, section 1 
and it "was not incumbent on such a claimant to sue, as 
therein prescribed, within one year from the date of 
sale. The plaint might ask in terms to avoid the 
sale, but such an allegation cannot alter the real 
nature of the suit, if it is otherwise sufficiently dis- 
closed. Mahomed Buksh v. Mohamed Hoss.ein 

[3 Agra, l7i 
S. C. Agra, F. B., Ed. 1874, 145 

See Seaeaeatunnissa v. Lachmi Naeain 

[7N.W.,288 

23. Suit by prior purchaser 

for possession. — Sale to second purchaser . — The one 
year’s limitation provided in section 1, clause 3, did 
not apiffy to a suit by a prior purchaser to assert his 
rights after an auction sale of the right and interest 
of the judgment- debtor in the property to another 
purchaser subject to those rights. SIungeoo Sahoo 
V. Jeydae Sing-h ... 2 Agra., 231 

Nor where he has become the representative by 
purchase of the other purchaser. Bithud Bhut 
V. Lalla Bajkishoee . , 2 Agra, 284 

19, Suit to set aside sale in 

execution of decree . — Suit to recover possession . — 
A. purchased immoveable property at an auction sale. 
The same property was subsequently purchased by 
H. at another auction sale. Meld that a suit brought 
by A. against B. to recover the property was virtual- 
ly a suit to set aside the last sale, and that it should 
have been brought within one year from the date of 
that sale , and that clause 3 (and not clause 12) of 
section 1 was applicable. Keishnaji Joshi v. 
Mukund Chimanshet 

[2 Bom., 18 : 2iid Ed., 19 

Contra, Lalchand Ambai Das v. Sakhaeam 

[5 Boni,s A. C., 139' 
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20. Suit to set aside execu- 

tion sale, — Suit for 'possession of inimoveahle pro- 
perty , — Tlie plaintiff, alleging tliat certain immove- 
able prox^erty ‘belonging to iiim had been sold in exe- 
cution of a decree as the property of another, sued 
the purchaser to have the sale set aside, and to 
recover possession of the prox)erty. Meld that the 
suit was one for possession of immoveable property 
to which the period of limitation of twelve years was 
apxdicable. Nathtt v. Badei Das 

[I. li. R., 6 All., 614 

21. Siiit for p) assess ion after 

dispossession in sale proceedings in execution of 
decree , — The rights and interests of xdaintiif’s co- 
sharer having been sold under a decree, the purchaser 
possessed himself of plaintiff'^ s share as well as of his 
own. Held that, in a suit to recover, plaintiff was 
not bound to bring his action within one year from 
the date of dispossession, but had a right to the 
limitation of twelve years. Tonoo Ram Gossain 
n, Mohessue Gossain . . 24 W. B,., 302 

22. Suit to recover pt'opertg 

taken in excess of right of attachment. — It is not in- 
cumbent on a person seeking, not to interfere with 
the sale in execution of a decree of the right, title, 
and interest of the judgment-debtor, but to recover 
what has been taken in excess iiiidcr colour of sale, to 
sue within the |)eriod of limitation prescribed by law 
for a suit to set aside the sale. The mere circum- 
stance thaf there is a specification of the subject of 
the sale at the time of sale is of no force. It is not 
the property sx}ecified, but the right of the judg- 
ment-debtor therein, that is offered for sale and 
conveyed. Mahomed BuJcsh v. Mahomed Hossein, 
3 Agra, 171 : S, C., Agra, F. B., Fd. 1874, 145, 
followed. Shabaeatunnissa v, Lachmi Narain 

[7H.W., 288 

23. Sale of land in execution 

of decree , — Suit by third party to recover, — Burden 
of proof . — In a suit to redeem certain land demised 
on kanam in 1850 by A. to the xu'cdecessor of B,, 0., 
who was in possession of the land, was made a 
defendant. A. proved his title to the land and pos- 
session up to 1850. 0. pleaded title to the land and 

denied that B. had ever been in |)ossession. Both 
Xffeas were found to be false. It was found, how- 
ever, that C. had been in xwssession from 1869 to 
1885, and tliat in 1876 the land had been sold in 
execution of a decree against C. (to which A. was 
not a party) and xmrchased by JD., who re-sold to (7. 
in 1879. The lower Court held that C,’s x>ossession 
must be taken to have been derived from B., till the 
contrary was proved ; but that the suit was barred by 
article 12 of schedule II of the Limitation Act, 1877, 
biicause it had not been brought within one year 
from the date of the. sale in 1876. Held that the 
suit was not barred by limitation. Nilakandan u. 
Thandamma . . I. L. E.., 9 MaxL, 460 

24. — Decree, — Sale in execu- 

tion. — Land described by boundaries in proclama- 
tion of sale. — Land so described really compr ising 
iivo separate lots. — Suit by of one lot to 

set aside sale or for compensation . — On the 17th 


LIMITATION ACT, 1877, art. 12—eontimedi 
November 1877, a certain piece of land described in 
the proclamation of sale as “ Survey No. 294, Pot 
No. 3, measuring 24| gunthas,'’’'’ the boundaries of 
which were also set forth, was sold by auction in exe- 
cution of a decree obtained by the first defendant 
against defendants Nos. 2, 3 and 4, and purchased 
by the plaintiff. The boundaries, as stated, really 
included another piece of land, Survey No. 294, Pot 
No. 4, which comprised 3 acres 2:1 gunthas. This 
latter piece of land was put u}) for sale on the follow- 
ing day, and was xmrchased by defendant No. 5. 
On 2Stli November 1877, the plaintiff applied to the 
Court to have the sale set aside and his money 
returned, unless he was put in X)ossession of all the 
land included in the boundaries mentioned in the 
jiroclamation j hut his ax)plieation was refused, and 
the sale was confirmed on 20th July 1878. The 
plaintiff on the 3rd July 1881 brought the present 
suit, praying that he might be put into possession of 
the land as described in the certificate of sale, which 
was identical with the x^roclamation, and included 
Pot No. 4, or that the first defeiidaiit might be 
ordered to x>*iy the amount of bis xmr chase - 
money with interest. Both the lower Courts reject- 
ed the ] 3 laiiitiff^s claim. On ax>peal to the High 
Court, — Held, confirming the decree of the Court 
below, that the suit, regarded as one to set aside the 
sale, was barred by Act XV of 1877, schedule IIj, 
article 12, clause {a). Mahomed Satad Phaki v, 
Natoji Balabhai . I. L. E.., 10 Bom., 214 

25. Suit to set aside sale in- 

execution of decree. — Suit for possession of immove- 
able property sold in execution of decree, — Limita- 
tion Act, IX of 1871, sell. II, No. 14. — P. obtained a 
decree against M. in April 1874 in execution of 
which property belonging to tlie latter was sold in 
1874, 1875, and 1876. In March 1880, this decree 
was reversed by the Court of last appeal. In Febru- 
ary 1881, M. sued to set aside the sales of his xn*o- 
perty in execution of the decree and for possession 
of the property. Held that, both under No. 14, 
schedule II of the Limitation Act, 1871, and No. 12, 
schedule II of the Limitation Act, 1877, the suit was 
barred by limitation. Parshadi L al v. Muhammeb 
Zain-ul-abdin. Muhammed Ashg-ae Ali V. Mu- 
hammed Zain-ul-abdin . I. L. B., 5 AIL, 573 

26. Suit to set aside sale held 

in execution of decree . — Civil Procedure Code (Act 
XIV of 188^), ss. 311, 312. — If on an application for 
execution the Court erroneously holds that the ax)X)li- 
catioii is not barred and orders a sale, the order, 
though erroneous and liable to he set aside in the way 
presented by the x^rocedure law, is not a nullity, hut 
reinains in full force until set aside, and a sale held 
in pursuance of such order is, until set aside, a valid 
sale : a suit to set aside such a sale is governed by 
article 12, clause (a) of schedule II of Act XV of 

1877. The wxn’d “disallowed^'* in section 312 of the 
Civil Procedure Code lias no reference to an order 
passed on an appeal, but refers to tlie disallowance of 
the objection by the Court before ^vliicb the proceed- 
ings under section 311 are taken. On the 15th June 

1878, a judgment- debtor filed a x>etition objecting to 
execution of a decree against him x^roceeding on the 
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ground that the decree was barred. On the 18th 
November 1878, that objection was overruled and cer- 
tain of his property sold. Against the order overrul- 
ing his objection the judgment-debtor appealed, and 
ultimately, on the 13th January 1880, the order was 
set aside by the High Court, and the decree w^as held 
to have been barred. Pending these proceedings the 
judgment-debtor also, on the l7th December 1878, 
applied, under tbe provisions of section 311 of the 
Civil Procedure Code (Act XIV of 1882), to set aside 
the sale on the ground of material irregularity, but 
that application was ultimately rejected on the 17th 
May 1879, and the sale w’as confirmed on the 21st 
May 1879, On the 2nd April 1880, the judgment- 
debtor applied to set aside the sale on the ground 
that the decree, in execution of which it had taken 
place, had been held to be barred, and though an order 
setting aside the sale was made by the original 
Court, it was subsequently set aside by tbe High 
Court on the 13th April 1881, as having been made 
without jurisdiction. The judgment-dehtor now 
brought a suit on the 4th January 1882 upon the 
same grounds to set aside the sale and recover posses- 
sion. 'Eeld that the suit was barred. Mahomed 
HoSSEIN V, PUETJUDUE MAHTO 

[I. D. E., 11 Calc., 287 

27 ^ JSndotvmeni hy Mindu . — 

Execution proceedings against manager^ Suit to set 
aside . — In 1866, V. (the father of the plaintiff) sued 
his brother E. and G. (one of the two sons of H, 
and defendant No. 1) to establish his right to a third 
share of the management of certain lands granted 
for the maintenance of a Hindu temple. In that 
suit V. obtained a decree that he should have the ex- 
clusive management every third year, but was order- 
ed to pay costs. To enforce payment of these costs, 
M. in execution of tbe decree attached the third share 
of F. in the management of the land. The share 
was accordingly sold by auction in January 1870 to 
a Marwadi, who afterwards, in May 1870, re-sold it 
to the appellant T. (another son of M. and defendant 
No. 2). F. died in 1876. In 1879 the plaintiff sued 
Q. and the appellant (the two sons of H.) for his 
share of the management. It was contended for the 
defence that as the execution sale of January 1870 
was not set aside within a year, the right to treat it 
as void by the plaintiff was barred by article 12 of 
schedule 11 of Act XV of 1877. Whether 

F. could have got himself reinstated in the manage- 
ment without bringing a suit to set aside the sale 
within a year from the date of the order confirming 
it. Teimbak Bawa Naeayan Bawa 

[I. L. E., 7 Bom., 188 

28, ‘‘ Order of revenue of-- 

ficer. — Judicial order.— The “order” of a Collec- 
tor or other officer of revenue, as the word is used in 
the latter portion of clause 3 of section 1 of Act 
XIV of 1859, means an order of the nature of a 
decree, or made hy the Collector or other revenue 
officer in his judicial capacity. Where a piece of 
land, embraced within the operations of the Kevenue 
Survey, and subjected to a defined assessment, was 
put up for sale hy the Collector in consequence of the 
occupant refusing to pay a fine to be allowed to con- 


LIMITATION ACT, 1877, BVtl^^-eontimed. 
tinue in occupation of it, and was purchased hy one 
of the defendants, and the occupant, asserting that 
he had been wrongly dispossessed, sued to set aside 
the sale and to be declared entitled to recover the 
land and retain possession of it, on condition of pay- 
ing the assessment as settled upon it by the revenue 
officers, hut delayed bringing his suit until June 
1869, the sale having taken place in January 1867, 
— it was held that, though more than one year had 
elapsed from the date of the sale, the suit was not 
barred under the provisions of clause 3 of section 1 
of Act XIV of 1859. Sakhaeam Vithal Adhi- 

KAEI V. COLIECTOE OE RaTKAGIEI 

[8 Bom., A. 0., 288 

29, Fraud. — Suit to set aside 

sale in execution of decree. — Beng. Beg. XLV of 
1793. — In a suit for the cancelment, on the ground 
of fraud, of an auction-sale made under the pro- 
visions of section 12, Regulation XLV of 1793, and 
for the reversal of a Judge's order in appeal con- 
firming the sale, the period of limitation was held 
(under section 9, Act XIV of 1859) to run at the 
latest from the date of the Judge's order of con- 
firmation, and to extend to one year under clause 3, 
section 1. Enabt Adi Khan v. Khmola Koon- 
wae 11 W. E., 261 

30 , f 0 set aside sale . — 

A sale having been effected hy order of a Deputy 
Collector, an appeal was made to the Collector, who 
set aside the sale. The Commissioner, however, 
considering that the Collector had no jurisdiction, 
and that no injury had been made out, reversed the 
order of the Collector. Eeld that the sale did not 
become confirmed or otherwise final and conclusive 
before the date of the Commissioner's order, and 
therefore a suit within one year of that order was in 
time. Feannath Roy v. Teoyluceonaifth Roy 

[14 W, E., 284 

3L Suit to set aside sale for 

arrears of Government revenue. — A suit to set 
aside a sale for arrears of Government revenue must 
he brought within one year from the date when the 
sale becomes final and conclusive. Raj Chundee 
Chuckeebhtty V, Kinoo Khan 

[I. L. E., 8 Calc., 329 

32. Suit hr ought to set aside 

sale for arrears of revenue. — Where lands had been 
sold for alleged arrears of revenue and bought in 
for Government, but the sale had not been registered 
under section 38 of Madras Revenue Recovery Act 
II of 1864, — Eeld that a suit brought to set aside 
the sale after one year from the date thereof against 
a bond fide purchaser for value from Government 
was barred by limitation. Kaeuppa Tevan 
Vashdeva Sastei , . I. L. B„ 6 Mad., 148 

83. — Sale in execution of d‘e~ 

cree for arrears of revenue. — Suit to recover land. 
— The land of D. was improperly sold, in execution 
of a decree of a Civil Court obtained against S., for 
arrears of revenue, by the assignee of the revenue of 
the lands of D. and S., — Held., in a suit brought hy 
D. to recover her land from the purchaser at the 
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Court sale, that the suit, not having been brought 
within one year from the date of the confirmation 
of the sale, was barred by article 12 of schedule 
II of the Limitation Act, 1877. Suetanka v, 
Dueg-i , . , . I. L. E., 7 Mad., 258 

34:. Bond Jide purchasers,—^ 

Article 12 of that schedule which prescribes a 
period of one year for suits to set aside sales for 
arrears of revenue is intended to protect bond fide 
purchasers only. Venkatapathi v. Subramanya 
[I, L. R., 9 Mad., 457 

— — art. 13 (1871, art. 15; 1859, s. 1, 

cl. 5). 

See Art. 11 . I. L. R„ 8 Mad., 82 

See Art. 132 (1871, art. 132). 

[7 N, W., 223 

See Art. 147 . I. L. R., 5 Gale., 363 

1, Suit to set aside summary 

'order, — Queer e, — Whether, with reference to clause 

5, section 1, a suit will lie to set aside a summary 
order after the expiration of one year. Gobind 
Katii Sandyal r, Ramcoomar Ghose 

[6 W. R., 21 

2, Final decision. — Order 

dismissing appeal. — The final decision, award, or 
order contemplated by clause 5, section 1, was a final 
decision of the Court which had competent juris- 
diction to determine the case finally, and not the 
order of a Court superior to such Court dismissing 
an appeal from the decision of sucli Court for want 
of jurisdiction. Oleo-unissa d. Buldeo Narain 
Singh . . . . ,7 W. R., 151 

8. Order tinder Act XIX of 

1841. — Official Trustees Act. — Suit for possession. 

' — Limitation Act XIV of 1859, s. 1, cl. 12 . — A 
summary order under Act XIX of 1841 for posses- 
sion of property left by a deceased person is no bar 
to a regular suit to try the title to such property 
and to obtain possession under that titles it is, 
therefore, unnecessary to set aside the order before 
granting relief in the suit. Hence the period of 
limitation for such regular suit is that provided by 
clause 12, section 1, Act XIV of 1859, namely, 
twelve years, and not one year as provided by clause 
5 of the same section. Laknaeain Singh v. 
Mankoer . . . B. L. R., Sup. VoL, 633 

S. C. Loknarain Singh v. Myna Koer 

[2 Ind. Jur., N. S., 191 : 7 W. R., 199 

4. Ciml Procedure Code, 1859, 

s. ' 246. — The rights and interests of one of three 
brothers of a joint Hindu family having been sold 
ill execution of a decree, a suit brought, not to set 
aside such sale, but in right of inheritance of the 
judgment-del) tor’s brother’s share in the family pro- 
perty, w'as held not barred by limitation under clause 

6, section 1, and section 246, Act VIII of 1859. 
Lalla Beharee Bale v. Lalla Modho PeRkSard 

[ew. R.,69 
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5. Summary decision. — Certi-> 

ficaie of administration under Act XXVII of 
1860. — Order made under Official Trustees Act 
XIX of 1841. — The period of limitation prescribed 
by Act XIV of 1859, section 1, clause 5, in the 
case of suits to alter or set aside summary decisions 
and orders of any of the Civil Courts not established 
by Eoyal Charter, when such suit is maintainable, 
namely, " the period of one year from the date of 
the final decision, award, or order in the case,’’ applied 
to the grant of a certificate under Act XXVII of 
1860. It also applied to an order made under Act 
XIX of 1841, the Official Trustees Act, refusing to 
put the applicant in the possession of property as 
mohunt. Greedharee Doss v. Nrndkishore 
Butt . . . Marsli., 573: 2 Hay, 633 

S. C. on appeal to Privy Council. Geeedharee 
Boss t\ Nundkishore Boss 
[11 Moore’s I. A., 405 ; 8 W. R., P. 26 
Contra, BiPEO Pershad Mytee v . Kanye 


Beyee . 


. 1 W. R., 341 



— Suit to recover properties 


hy the rightful heir of deceased more than one year 
after grant of certificate of heirship to fhe rival 
claimant. — Fffect of such a certificate. — Practice. 
— In 1877 the plain tiif applied for a certificate of 
heirship to one T., her husband’s uncle, who had 
died in 1876. The defendant opposed the appli- 
cation, and alleged that T. had left a will in her 
favour. On the 28th July 1877, the District Judge 
made an order rejecting tlie plaintilf’s application, 
and granting a certificate to the defendant. In 1879 
the plainti;fi brought the present suit, claiming to be 
entitled to the property left by T. It was contended 
{inter alia) for the defendant that the plaintiff’s suit 
was barred, she having failed to apply to set aside 
the order granting the certificate to defendant witliin 
one year from the date of that order. The Court of 
first instance overruled the objection, and awarded 
plaintiff most of her claim. The defendant appealed, 
and the louder Appellate Court reversed the lower 
Court’s decree, holding the suit barred. On appeal 
to the High Court, — Meld, restoring the decree of 
the Court of first instance, that the plaintiff’s suit 
was not barred. A certificate of heirship confers 
only the right of management of the property of the 
deceased, and is intended to give security to third 
persons in dealing with the person who claims to he 
the heir. Where the right of the person, to whom 
the certificate is granted to be the heir of the 
deceased, is in controversy, there is no necessity to 
have the order granting him the certificate set aside ; 
and the question, whether the suit to determine 
the right claimed is in time, is to be determined by 
the sections of the Limitation Act relating to suits 
for the possession of property. Bai Kashi v. Bai 
Jamna . . . « I. L. R., 10 Bom,, 449 

7 . Suit to set aside order 

under Act XXVII of 1860. — A suit to set aside 
a summary order passed under Act XXVII of 1860 
may be brought within a year from the date of the 
order ; but such order is no bar to a suit upon title, 

5 M 
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tliougli bronglit after the year. Kalee PKOStJNNO 
Mookeejee n. Koyeash Moeee Debia 

{]S "W. S ..5 120 

3 ^ — Order relatiyig to landed 

property of intestate. — Summary order. — Seld that 
the Judge^s order relating to the landed proi^erty of 
a person dying intestate, being apparently an order 
made without jurisdiction, had no legal operation, 
and was not a summary order nothin the meaning of 
the 5th danse of section 1, Act XIV of 1859. 
AuaTJDH Nath 'd. Dooega Gie , 1 Agra, 241 

9 ^ Suit to eject representative 

of person put in possession hy order of Civil Court . — 
Summary decision. — The plaintift* was hy an order 
of the Civil Court in execution of a decree, to which 
the plaiiitif!; was no party, ejected from the possession 
of a ninttah. He brought a suit more than three 
years afterwards to eject the legal representative of 
the person who was so put in possession. Seld 
{reversing the decree of the Civil Court) that the 
order of the Civil Court was not a summary decision 
within the meaning of clause 5, section 1 , and that 
the suit was not barred. That danse was only appli- 
cable to orders which the Civil Courts were empowered 
to pass deciding matters of disputed property raised 
for hearing and determination hy a suniinary proceed- 
ing between the parties disputing. Appfkdy Ibeam 
Sahib v. Sam .... 4 Mad., 297 

Suit against order of 

Mamhitdar under Bom. Act V of 1S64 . — Although 
a Mamlatdar's order under the last clause of section 1 
of Bombay Act V of 1864 is a summary decision, a 
suit ill tlie Civil Court to establish a right against 
the operation of such order is not a suit to set aside 
the order itself but for possession in opposition to that 
recognised by the Mamiatdads order, and is not 
therefore 'within the limitation of one year under 
clause 5, section 1, Act XIV of 1859. Babaji v. 
km A , 10 Bom., 479 

Suit for proceeds of sale 

in execution. — A suit to recover the proceeds of sale 
in execution of a decree alleged to have been drawn 
out hy defendant by virtue of an order of a Civil 
Court, under section 270, Act VIII of 1859, is 
in reality a suit to alter or set aside a summary deci- 
sion of a Civil Court, and is governed by the limit- 
ation of one year prescribed by clause 5, section X, 
Act XIV of 1859. Dwaeeanath Biswas v. Boy 
Dhfhpft SimiL ... 17 W. E., 227 

12 ^ Suit for money paid info 

Court hy defendant hut recovered from third person 
in execution of decree. — A suit to recover money paid 
hy the defendant into Court which was payable to the 
plaintiff, and which was afterwards recovered by the 
defendant in the execution of a decree against a third 
person, under an order of the Court executing the 
decree, was held not barred hy limitation, under the 
provisions of Act IX of 1871, second schedule, 15, hy 
reason of not having been instituted within one year 
from the date of the order. Debi Das v. Nfe 
Ahmad .■ . ■ . . . 7N. W., 174 
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13. Suit for refund of sale* 

proceeds paid in accordance with order for d-istrthu- 
tion under s. 295^ Civil Brocedure Code, 1882. 
Muliifariousness. — In execution of a decree against 
six persons the plaintiffs had certain property brought 
to sale, the proceeds of which were brought into 
Court. The defendants, who held Bve separate 
decrees against some of the persons against whom the 
plaintiffs^ decree was obtained, applied to^liave the 
amount in Court rateahly distributed ; and in accord- 
ance with an order of the Court, dated 13th Septem- 
ber 1880, this was done, the proceeds being distribut- 
ed in proportion to the amounts of the decrees. In a 
suit brought on 24th August 1883 against the 
defendants, on the allegation that the plaintiffs were 
entitled to the whole of the proceeds, or in the alter- 
native for distribution on a different principle,- — Seld, 
the suit was one to set aside the order, and not having 
been brought within one year from the date of 
the order was barred by limitation under article 13, 
schedule II of Act XV of 1877. Earn, pshen v. 
Bkmvani Das, I. L. E., 1 All., 333, distinguished. 
Go WEI Pegs AD Ktjndxj v. Ram Eat ah Siecae 

[I. L. E., 18 Calc., 150 

14. — Mortgage. — Sale hy first 

mortgagee. — Arrears of rent. — Lien. — Claim hy 
puisne mortgagee on proceeds of sale, — Certain land 
was mortgaged to A. with possession to secure the 
repayment of a loan of E2,000 and interest. It was 
stipulated in the deed that the interest on the debt 
should be paid out of the profits, and the balance 
paid to the mortgagors. By an agreement subse- 
quently made, it was arranged that the mortgagors 
should remain in possession and pay rent to A. A. 
obtained a decree for R 2,000 and arrears of rent and 
costs and for the sale of the land in satisfaction of the 
amount decreed. The land was sold, for E2,855 
in March 1881. In May 1881 B., a puisne mortga- 
gee, apjfiied to the Court for payment to him of fl500 
of this sum, alleging that A. was entitled only to 
R 2,000 and R280 costs, but not to arrears of rent, in 
preference to his claim as second mortgagee. The 
claim of B. was rejected on the 27th May 1881 
and the whole amount paid out to A. In February 
1882 B. (who had filed a suit on the 23rd March 1881) 
obtained a decree upon his mortgage. On the 23rd 
May 1884 B. sued to recover R510 paid to A. on ac- 
count of rent on tlie 27th May 1881. Seld, on 
second appeal, that the suit was not barred by article 
13 of the Limitation Act, neither that article nor 
article 12 being applicable to the case, that B. was 
entitled to recover the sum claimed. Sivaeama v. 
Subeamanya . . I. L. E., 9 Mad., 57 

]_ 5 . Siiit to recover possession 

from a successful claimant under s. 246, Act 
VIII of 1859.— k suit brought, not to set aside an 
order of release under section 246 of Act VIII of 
1859, hut to recover possession from the successful 
claimant of the property released, was not governed 
hy the limitation prescribed by clause 5, section 1. 
BHYEFBlAIiD BhUKFT V. AbDOOL HoSSEIH 

[8 W. B., 9S 

10 . Order of Judge on claim to 

attached property. — Summary decision. — Property 
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being attached under a decree obtained before Act 
VIII of 1859, a third party claimed to be entitled 
as against the judgment- creditor under a bill of sale. 
The Judge enquired into his claim, found that the 
assignment was fraudulent, and ordered that the pro- 
perty should be sold under the decree, — Meld that the 
order of the Judge was a summary decision of 
a Civil Court within section 1, clause 5, and that a 
suit by the claimant for the recovei’y of the property 
instituted after the expiration of a year from the 
date of the order w^as barred by that clause. Khyetjt 
Ally v, Khueeuck Dhaeee Singh 

[Marsh., 520 

iq Jictve property de- 
clared not liable to seizure in execution of a de- 
cree, — The plaintiff sued to obtain a decree declar- 
ing that the ancestral land possessed by the 
family of the plaintiff w^as not liable to seizure 
and sale in satisfaction of an ex-parte decree ob- 
tained by the defendant in a suit against the yeja- 
inan of the plaint iff ^s family, on tlie ground that the 
decree had been obtained collusively and fraudulently 
for a ‘debt alleged to have been contracted for the 
benefit of the family. The decree against the yejaman 
was passed on the 22nd June 1857, and upon attach- 
ment of the family property the plaintiffs made a 
claim, under section 24G of the Civil Procedure Code, 
alleging their independent right to the property and 
resisting a sale. The claim was disallowed on the 
18th October 1861, and an appeal from that decision 
was dismissed on the iSth November 1861. The 
present suit wnrs instituted on the 2nd February 1864. 
Held, that this was not a suit to which the limitation 
provided hy section 246 of the Civil Code, or by 
clause 6, section 1 of Act XIV of 1859, was appli- 
cable, and that the suit was not barred. Ea man ad A 
Butt r, Bitheb . , . .4 Mad., 263 

18. - ClaiMf ^Rejection of. — Stiii 

to recover possession of property sold. — On attach- 
ment of certain property, the plaintiff and defendant 
preferred their respective claims thereto. The plain- 
tiffins claim was disallow’ed, but the defendant’s 
claim w^as allowed. The plaintiff, after the lapse 
of a year from the date of the order disallowing 
his claim, sued to recover possession of the said pro- 
perty. The defence w^as, that the suit w&s barred by 
lapse of time under clause 5, section 1, Act XIV of 
1859. Held that clause 5, section 1, Act XIV of 
1859, did not apply to such a suit. Duegaeam Eoy 
I?. Naesing Deb . . 2 B. L. R., A. C., 254 

S. C. Dooegaeam Eoy v. Nueo Singh Deb 

[IIW. B.,134 

fQ order re- 

leaslngproperty from attacJimerit. — Irregular attach- 
ment. -^Bediiclion of time when appeal loas pending, 
•—In 1852 K. sued A. and M. to recover the amount 
with interest of a liond execvitoil by il£ (who w'as A.^s 
general agent) in the iramc of H. on the permission 
of the plaintiff for the purpose of paying off the 
debts of A. The Principal Siidder Ameen decreed 
the case against M, with, costs, and released A. from 
Jl.'s claim. In appeal to tlie Siidder Court the plain- 
tiff obtained a decree with interest and costs against 

III 
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A. as well as against M. In execution A, prayed oa 
2nd December 1858 for the attachment and sale 
of certain estates. A notice having been ordered 
to issue jST. represented that the judgment-debtor was 
attempting to alienate her estates, and prayed that 
orders might be passed to prevent alienation of the 
estates mentioned in her application for execution. A 
process of attachment was issued accordingly on 2Sth 
March 1859, hut without security being first demand- 
ed as prescribed in Eegiilation VIII of 1825, section 
7. In September 1861 one E. A., w4io had objected 
to the attachment, petitioned the Judge and obtained 
an order dated 14tli September 1861, releasing the 
attached properties as being his in vmtue of a hibba- 
nama from A., and in his possession. From this order 
H. appealed, but the appeal was struck off on 29th 
November 1862. On review the first order was 
upheld, but it w^as declared that tills would not be a 
bar to a regular suit. She accordingly sued for 
a reversal of the Judge’s order for the cancelinent of 
the deed of gift as being collusive and for the sale of 
the property in question as that of her judgment- 
debtor A, The suit was decreed and an appeal pre- 
ferred to the High Court. Held that the order 
of 28th March 1859 was wwong in ordering attachment 
without first requiring security ; but the irregularity 
did not aft’ect the jurisdiction of the Court or render 
the attachment void. Held, also, that the plaintiff 
had a right of appeal from the order of 14th Sep- 
tember 1861, that the appeal w^as wu’ongly rejected on 
29th November 1862, and it saved her from the opera- 
tion of the law of limitation while it was pending, 
and as she brought her suit within a year from that 
time, she was within the period prescribed by Act 
XIV of 1859, section 1, clause 5. Khodajamnissa 
V . Stevens ... .20 W. E., 433 

20. Suit after release of pro- 

perty ‘Under s. 246, Civil Procedure Code, 1859, — 
Where a property is released from attachment, and 
the person at w'hose instance attachment was made is 
not debarred hy the order of release from proceeding 
with his execution, his suit is virtually a suit for a de- 
claration of right, and not merely a suit for setting 
aside the order of release : and the rule of limitation 
applicable to his case is not in section 246 of Civil 
Procedure Code, which wDuld allow one year, but in 
clause 15, schedule 2 of Act IX of 1871. Matonginy 
Dassee V , Chowdhey Jlnmunjoy Mulljce 

[25 W. B., 513 

21. Suit to recover attached 

property to which claim 7has been disallowed . — A 
person wlio has been unsuccessful in a proceeding 
under section 246 of Act VIII of 1859, and who 
sues to recover the attached property from the pur- 
chaser at the Court sale, may be said to sue, not 
to set aside ithe sale, but to set aside the order of the 
Court under section 246, and therefore the suit must 
he brought within one yeai* as provided in article 
15 of the Limitation Act, 1871. The decision in 
Jetti V. Hossain, I. L. M., 4 Bom., 23, note,. 
qualified. Venkapa v. Chenbasapa 

[I. L. B.,4Bom., 21 

22. Suit to remove attachment, 

— Ad :erse possession. — In a suit for a partition of 

5 M 2' , 
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family property in the possession of the plaintiff 
and defendaiits, part of the property was attached 
at the instance of one pf the defendants in 1852 and 
tlie remainder of the property in 1864. Nothing was 
done with regard to the hrst attachment, hut in 1865 
a petition was presented by the plaintiff praying for 
the removal of the attachments. The petition was 
rejected and the plaintiff brought this suit within 
one year from the date of the rejection of his petition. 
The plaintiff and defendants remained in possession 
notwithstanding the attachments. JTeZd that the 
suit was not barred by lapse of time. Malraja 
alias Krishnama Bajah v. Nasaxanasamy Eajah 

[4: Mad., 281 

23, - Buit to establish title to 

ffoperty ordered to he sold in execution, — Suit to set 
aside summary order . — The plaintiff’s property was 
ordered to be "sold in execution of a decree to which 
the plaintiff was not a party. The plaintiff appeared 
and asked the Court to release the property from 
attachment, hut the Court refused his application, 
under section 246, Act VllI of 1859, and ordered the 
property to he sold. Held that a suit to establish 
the plaintiff’s right to such property was not a suit 
to set aside a suinmary order within Act IX of 1871, 
scheduie II, clause 15. Koylash Chunder Paul 
Chowrhey u. Preonath Boy Chowdhry 

[I. L. K., 4 Calc., 610 : S C. L. R., 25 

24. Civil Procedure Codes, Act 

VIII of 1859, s. 246, and Act X of 1877, ss. 
280, 281, and 282 . — V. (defendant No. 1) ob- 
tained a clecrce against W, and, in execution thereof, 
attached certain immoveahle property as heloiig- 
ing to his judgment-debtor. The plaintiffs, who 
were Wls five brothers, thereupon applied for the 
removal of the attachment under section 246 of 
the Civil Procedure Code (VIII of 1859), hut their 
application was rejected on the 24th July 1875, and 
the property was sold by the Court to K, (defendant 
No. 2) on the 16tli and 17tli February 1876. The sale 
was contirmed on the 18th March 1876. The plain- 
tiffs brought a suit on the 17th March 1877 against 

V. and K. (the judgment-creditor and auction-pur- 
chaser), alleging that the property was the Joint 
ancestral property of themselves and their brother 

W. and was notiiahle to attachment and sale for 
his separate debt. They prayed that the sale should 
he set aside. The Subordinate Judge dismissed the 
suit as barred by article 15, schedule II of the Limit- 
ation Act (IX of 1871). His order was reversed, on 
appeal, by -the District Judge, who held that article 
14, schedule II of the Limitation Act applied to the 
case. X. thereupon appealed to the High Court. 
AfeZd that article 15, and not article 14, of schedule li 
of Act IX of 1871 applied to the case, and that the 
suit was barred. The intention of the Legislature in 
passing section 246 of the Civil Procedure Code (Act 
VIII of 1859) was that the order made under that 
Bectiou should he a final bar to the plaintiff’s right, 
unless such a suit, as that section prescribed, was 
brought to re- try the question of that right ; and if 
on such action being brought, the Court on the trial 
held that the plaintiff had established his right, its 
ruling would amount to a reversal of the order made 


LIMITATION ACT, 1877, art. IZ-eoniimed, 
under section 246, and the suit would fall within 
article 15 of schedule II of the Limitation Act (IX 
of 1871), which is substituted for the limitation pro- 
vided by the twelve repealed wmrds in section 246 of 
Act VIII of 1859. Settiappan v. Sarat Bing, 3 
Mad., 220, followed. Koylash Chunder Paul Chow- 
dhry v. Preonath Roy Chotvdhry, I. L. R., 4 Calc,, 
610, referred to and discussed. Krishkaji Vithal 
n. Bhaskar Ban^nath . I, L. B., 4 Bom., 611 

25. Order declaring that Court 

has no jurisdiction . — The period of limitation pre- 
scribed by article 15, schedule II, Act IX of 1871, for 
a suit to set aside an order of a Civil Court, does not 
apply wdiere the order simply amounts to a declar- 
ation that the Court considers it has no Jurisdiction 
to act in the proceeding before it. KeistoraSS 
Kundoo V. Bamkant Boy Chowdhey 

[I. L. E., 6 Calc., 142 : 7 C. L. B., 396 

26. Suit to recover property 

sold in execution. — Civil Procedure Codes (Act Fill 
of 1859, s. 246, and Act X of 1877, ss. 280, 
281, and 282).— Certain property, which the plaintiff 
alleged to belong to her, w'as sold in execution of a 
decree obtained by the purchaser of the property at 
the auction sale, against a third party. The plaintiff 

j put in a claim to the property under section 246 of 
Act VIII of 1859, wdiich claim was rejected on the 
I 6th of September 1873. The plaintiff, on the 10th 
of January 1878, brought a suit to recover possession 
of the property sold. Held that the suit was not 
barred by article 15, schedule II of Act IX of 1871, 
the suit not being one to set aside a summary order 
within article 15 of the schedule to that Act. Koy- 
lash Chunder Paul Chowdhry v. Preonath Roy 
Chowdhry, I. L. R., 4 Calc., 610, followed. Luchmi 
Narain Singh v. Assrup Koee 

[I. L. B., 9 Calc., 43 

27. ^Execution of decree . — 

Res judicata. --Act Fill of 1859, s. 246.— Civil 
Procedure Code {Act X of 1877), s. 278.— In the 
course of certain execution proceedings in execution 
of a decree for arrears of rent, the decree -holder 
attached a tenure belonging to the Judgment-debtor, 
wBo, pending the attachment, sold it to A. on the 
21st Slarch 1869, A. then applied, under section 
246 of Act VIII of 1859, for an order to release the 
tenure from attachment,' but the application was 
dismissed, on the ground that the alienation had 
been made pending the attachment. In 1877 the 
heirs and successors, in title of the decree-holder 
above mentioned obtained another decree for arrears 
of rent against the same defendant, and in execution 
thereof again attached the tenure. A. applied 
under section 278 of the Code of Civil Procedure to 
have the property released, hut his application was 
rejected on the 3rd of May 1879. In a suit brought 
by A. on the 6th of May 1879 to establish his right 
to, and confirm his possession of, the tenure, the 
lower Courts dismissed the suit, on the ground that 
it ought to have been brought within one year from 
the 24th of March 1869. On appeal to the High 
Court,— that the suit was not barred by limit- 
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ation, nor as res judicata, XJmesh Chundeb Eoy 
V, Eaj Bullxtb Sen . I. L, E., 8 Cale.j 279 

[10 C. L. R., 204 

28. - — - Order siohstituting one 

judgmeni’dehtor for another. — Sale or transfer of 
dena-^otona.—A.i the proprietor of an indigo con- 
cern, which comprised a putiii talook, after mortgag- 
ing the entire concern to B., allowed the putni talook 
to he sold for arrears of rent under Regulation VIII 
of 1819; O., the dur-putnidar of the talook, whose 
rights w^ere thus extinguished, then sued and obtain- 
ed a decree for damages against A, After C. had 
obtained this decree against Ai, A. sold his equity of 
redemption in the entire mortgaged concern to 
and by this sale, all the dena and powna, or liabilities 
and outstandings of the concern, were transferred 
from A. to B, C. then, after notice to B., obtain- 
ed an order, by which B^ was made the judgment- 
debtor in the place of A. B, took no xmoceedings 
within one year to set aside this order ; but, after 
the lax)se of three years, upon C. attemi)ting to 
execute his decree, instituted the j)resent suit to set 
aside the order, and for an injunction to restrain B. 
from executing the decree against him. Held that B. 
was barred by limitation from suing to set aside that 
order, but he was entitled to an injunction restrain- 
ing C, personally from executing the decree against 
him, Dhuronidhur Sen v. Ag-ka Bank 

[I. li. R., 5 Calc., 86 ; 4 C. U R., 434 

29. — ' — Civil Procedure Code 

{Act VIII of 1859}^ s. 269, Stmmary proceedings 
under, — Neglect to set aside order passed m such 
proceedings within one gaar by purchaser at a Court 
sale, — Suit to establish title to property by such 
purchaser . — At a Court sale held on the 15th No- 
veinher 1871 in execution of a decree, the plaintifE'’s 
deceased husband purchased a house, but neglected 
to register his sale- certificate. In attempting to 
recover possession he was obstructed by the defend- 
ant, who claimed the property as her own. Sum- 
mary proceedings under section 269 of Act VIII of 
1859 were thereupon instituted against the defend- 
ant, and the defendant's claim was upheld by an 
order passed on the 7th November 1872. In the 
meantime the plaintiff^s husband having died, plain- 
tiH hied, on the 31st March 1873, a regular suit to 
establish her title. On the Sth July 1873, she 
obtained a second certificate, and registered it. The 
Court of first instance awarded her claim, but on 
appeal by the defendant the lower Appellate Court 
reversed that decree, on the ground that, at the in- 
stitution of the suit, plaintiff had not a registered 
certificate of sale. That decree w^as confirmed on 
the 17th November 1879, on second appeal, by the 
High Court. , On the 30th April 1880, plaintiff 
brought this suit on the strength of her registered 
cei’tificate. The Court of first instance allowed her 
claim. The defendant appealed, and the lower Ap- 
pellate Court held her suit not maintainable. On 
appeal by plaintiff to the Higii Court, — Held, con- 
firming the decree of tlm lower Appellate Court, 
that plaintiff's suit was barred. The Subordinate 
Judge Imvlng, by his order of the 7th November 
1872, passed in the summary proceedings, disposed 
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of the case on the ground that the property belong- 
ed to the defendant, the plaintiff was niider an 
obligation to displace that order by a suit instituted 
Tvithin one year from its date. Bai Jamna v. Bai 
IcHHA . . .1. L. R., 10 Bom., 604 

art. 14 (1871, art. 16). 

Suit for land of wMcli a 

pottah has been granted by Collector after demar- 
cation. — Suit to set aside official act. — Plaintiff in 
1877 claimed possession of land which had been 
demarcated as poramboke in 1860, and of which a 
pottah had been granted to defendant in 1875 by the 
Collector. Seld that this suit was not governed by 
article 16, schedule II of Act IX of 1871, as it was 
not necessarily a suit to set aside an official act. It 
was governed by the twelve years’ period of limit- 
ation running from the date of the grant by tlie Col- 
lector. Krishnamma V. Achayta 

[I. L. R., 2 Mad., 306 

Suit for declaration of title. 

— Suit to set aside an order of revenue authori- 
ties.— Land Regntration Act (Act VII of 1876), s. 
89. — The Civil Court has no power to set aside an 
order jiassed under the Land Registration Act, and 
when a prayer for such relief is contained in a plaint 
which also asks for a declaration of right and title to, 
and confirmation of possession in, property, such 
prayer may be treated as mere surplusage. When, 
therefore, a plaint \vas filed containing separate prayers 
for the above relief, and wIkmi the original Court held ■ 
that the main object of the suit was to have certain 
orders made by the revenue autliorities set aside, and 
that the suit was accordingly governed by article 14, 
schedule II of the Limitation Act, and passed a decree 
dismissing the suit as having been brought more than 
a year after the date of such orders, — JBeld that such 
a decree was wrong; that the suit being one simply 
for the declaration of the plaintiffs’ title in respect of 
the property in dispute, article 14 had no application 
to the case. Luchmon Sahai Chowdhry v. Kan- 
chun Ojhain . . I. L, R*, 10 Gale., 525 

3. Suit to set aside order of 

Commissioner directing payment of G-overnment 
revenue. — A suit to set aside an order of a Commis- 
sioner directing the plaintiff to pay Government 
revenue at a certain rate, was formerly held to be 
governed by clause 16 of section 1 of the Act of 1859 ; 
it would now probably be governed by this article. 
Kebul Ram u. Government . 5 W. R., 47 


— — Suit to set aside transfer of 

land made by revenue authorities . — A suit to set 
aside a transfer of land made by the revenue authori- 
ties for arrears of Government revenue comes within 
the Tvords of danse 4, section 1, Act XIV of 1859. 
Chitro Narain Singh Tekait v. Assistant 
Commissioner oe the Sonthal Peegitnnahs 

[14 W, R., 203 

2, Suit to establish right to 

hold land rent free , — Where a person claiming to 


art. 15 (1871, art. 17; 1859, s. 1, 
el. 4). 
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hold land free of Government assessment was com- 
pelled hy tlie Collector to pay the same,— Beld that 
though the 12 years' period of limitation applied to a 
suit to establish his right to hold the land free, yet the 
limitation of one year under section 1, clause 4 of Act 
XIV of 1859 was applicable to the suit so far 
as it sought to recover payments made. BnujAiTa 
Mahadet v. Collectoe or Belgatjm . 11 Bom., 1 

art 16 (1871, art 18; 1859, s. 1, 

cl. 4). 

Act XIV 0/1859, s. 1, cl. 4.— 

Stiit for revenue . — Clause 4 of section 1 of Act XIV 
of 1859 is not applicable where the revenue, for re- 
covery of a portion of which a suit is brought, was a 
payment made to the Government on account of a 
clear and admitted liability, the object being to save 
the estate from sale. Plaintiff may be entitled to re- 
cover from a co- sharer what he has paid to the Gov- 
ernment beyond his just share, but his case is not 
governed by the 4th clause. Clause 16, allowing six 
years, appears rather to be applicable, Shadee Lall 
1 ). Bhawaitee , . . . 2 H, W., 52 

art. 17 (1871, art. 19). 

• Sidt for compensation for land. 

— Cause of action. — In a case decided under Act XIV 
of 1859 the cause of action in a suit for compensation 
for hind taken for public purposes was held to arise 
from tlie time the plaintiff was dispossessed, and not 
from tlie date when his application for compensation 
was rejected. Hills v. Magisteatb oe Nfddea 

[11 W. B., 1 

This w'ould not now be law. 

art. 19 (1871, art. 21). 

See False Impeisonment. 

[I. L. B., 9 Bom., 1 

art. 23 (1871, art 25 ; 1859, s. 1, 

cl. 2). 

See Aet. 36 . I. L. E., 7 Bom., 427 

2 ^ Suit for malicious prosecu- 

tion. — The limitation of one year prescribed by 
clause 2, section 1, for bringing a suit for damages 
for injury caused to reputation by malicious prose- 
cution in a Criminal Court, runs from the date on 
which the plaintiff was discharged from custody, and 
not from the date on which the criminal charge was 
preferred. Obedijl Hossim v. Golitce: Chtjndee 

[8 W. B., 443 

2, Suit for damages for mali- 

cioiis statement. — Cause of action. — In an action for 
damages for making a false and malicious statement 
in consequence of which the Magistrate took pro- 
ceedings in the course of which the plaintiff's house 
was searched, and he alleged he was thereby injured 
in various ways, the alleged false statement was 
found to have been made more than one year previ- 
ous to the suit, and there was nothing to show that 
any of the resulting damage which would constitute 
a cause of action occurred within a year before the 
suit. EeU that the action was barred by section 1, 
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danse 2, Act XIV of 1859. The cause of action did 
not arise from the date of the plaintiff's discharge, 
Ohedul Rossein V. G-olucJc Chunder, 8 TV, i2., 448, 
distinguished. Haeu^taeatan' Maiti n. Ajoehta 
B,am Sht . 1 B. L. B.. S. N.. 17 : 10 W. B., 308 


art. 24 (1871, art. 24; 1859, s. 1, 
cl. 2). 


Cause of action,- — Suit for de- 
famation. — Reid that the cause of action in a suit 
for damages on account of defamation of character, 
arises on the date of the publication of the letter 
containing the defamatory matter, and that a suit 
not instituted within one year from that date is barred 
by clause 2, section 1, Act XIV of 1859. Mahomed 
Imdadally n. Ameee Aly . . 2 Agra, 47 


art. 29 (1871, art. 30; 1859,8.1, 

ol. 2). 


X, Wrongpd seizure of goods, 

— Injury to personal property . — Wrongful seizure 
of goods under process of law was held to he not an 
injury to personal property " within the meaning 
of clause 2, section 1, Act XIV of 1859. Indee- 
CHUND n. Nundebeam Sing- . . . Cor., 3 

But was governed by clause 16 of the same sec- 
tion. NuSEEUTOOLLAH 73, Koop Sona Bibeb 

[7 W. B., 499 


2. Suit for damages for deten- 

tion of bullocks, — Plaintiff's bullocks having been 
seized in execution of a decree obtained by defend- 
ant against third parties, plaintiff put in a claim and 
the bullocks were released on 15th January 1874. 
On 15th January 1875 plaintiff instituted an action 
for damages caused by the detention of the bul- 
locks. Reid that the case fell under Act IX of 1871, 
schedule II, article 30, and that the suit was barred 
by limitation. Eam Singh Mohapattue v. Bhot- 
TEO Manjee Sonthal . . 24 W. B., 298 


3, fQf‘ money taJcen in 

execution of a decree . — Compensation, — Damages 
for loss of gain or interest upon money . — A suit to 
recover money wu-ongly taken under a decree is a 
suit for compensation to ■which the limitation of one 
year under article 29 of Act XV of 1877, schedule 
II, applies. The same limitation under the same 
provision applies if, to the above demand, a claim he 
added to recover damages for the loss of gain or in- 
terest upon the money. Jagjivan Jatheedas u. 
Gxjlam Chafdhei . I. L. B., 8 Bom., 17 


art. 30 (1871, art. 36). 

See Aet. 115 . I. L. R., 5 Mad., 388 

1. — Suit for compensation for 

value of goods short delivered. — Suit for hr each of 
contract . — The defendants were owners of a fleet of 
steamships plying periodically along the coast of 
British India by which they undertook to convey for 
freight parcels of goods for aU persons indifferently 
from and to specifled ports. In a suit against the 
defendants for compensation for the value of goods 
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LIMITATION ACT, 1877s art dO-^oontimed, 
short delh^ered, — Held that clause 30, schedule II 
of the Limitation Act, would a,px>ly to the defendants ; 
but that as this suit was for breaches of the con- 
tracts to deliver, it was governed by clause 115. 
Semhle, — Clause 30, schedule II of the Limitation 
Act, ax^plies to suits for compensation for loss or 
damage to goods arising from malfeasance, misfeas- 
ance, or nonfeasance independent of contract. Bri- 
tish India Steam Navigation Company v. Ma- 
HAMMED Esace & Co. . I. Ii. E., 3 Mad., 107 

2. — Action against Sailwag 

Company for loss of goods, — An action against a 
Eailway Company for loss of goods, when there is no 
contract, is governed by schedule II, clause 30 of 
the Limitation Act. E. J. <5. N. Co. v. MaJiammed 
Mmole, I. L. R., 3 Mad,, 107, followed. Kaltj Eam 
Maigeaj V, Madras Railway Company 

[I. L. R., 3 Mad., 240 

3. Carrier hy raihoay. — Loss. 

•^Non-delivery of goods, — Onus of proof. — Five 
hundred and sixty-three bags of grain were made over 
to the defendants at Cawnpore and Nagpur for 
carriage to Sholapur. All that was proved was that 
the defendants delivered to the plaintiff, the owner 
of the grain, 512 bags only, having previously ob- 
tained from his agent receipts for the full number 
as arrived at Sholapur. In a suit by the plaintiif 
to recover the price of the bags not delivered, 
brought after more than two, but within three, 
years of the time when the rest of the goods 
were delivered, the defendants claimed that the 
suit was barred by the provisions of article 30 of 
schedule II of Act XV of 1877, as not having been 
brought within two years of the time “ when the loss 
occurred.” Meld that mere non-delivery of the bags 
was no proof of their loss, the onus of proving which 
as an affirmative fact lay on the defendants before 
they could claim the benefit of the special limitation 
of two years provided in article 30 of schedule II of 
Act XV of 1877 ; and that the suit, therefore, was in 
time. Mohansing Chawan v. Conder 

[I. L. R., 7 Bom., 478 

4. — - — — — - and a,rt. 115. — Bill of 

lading . — Contract, Breach of, for delivery of goods. 
— “Omw of proof of loss of goods. — Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to tlie 
defendants, after having denied receipt of the goods, 
to set up, or for the Court, after finding that the 
goods had been shipped but not delivered, to assume, 
witlioiit evidence, that the goods were lost, in order 
to bring the case within article 30, schedule II of the 
Limitation Act of 1877. Fer Garth, C. J. — Semhle, 
— Where a j)laintiff sues for breach of contract and 
proves his ease, the three years’ limitation would be ap- 
plicable, although the defendants were to prove that 
the breach occurred in consequence of some wrongful 
act of theirs, to which the shorter limitation would 
apx)ly. Mohansing Chaivan v. Conder, I. L. R., 7 
Bom., 478; aiid British India Steam Navigation 
Company v. Mahammed JEsaeJe, I. L. R., S Mad., 107, 
approved. Danmull v. British India Steam Navi- 
gation Company . . I. L, R., 12 Calc., 477 


LIMITATION ACT, lBll—007itmued. 

■ art. 32. — Suit for the removal of 

trees. — Civil and Revenue Comds. — Act XII of 1S81, 
s. 93 (b). — Meld that a suit by a landholder for the 
removal of certain trees xfianted hy the defendants 
upon land held by them as the plaintiff’s occupancy- 
tenants was governed by article 32, schedule II of the 
Limitation Act (XV of 1877). Raj Bahadur v. Birmha 
Singh, 1. 1. R.,3 All., 85 : Amrit Lai v. Balhir, I, 

I. R., 6 All., 68 ; and Kedarnath Nag v. Khetter 
paid Sritirutno, I. I. R., 6 Calc., 34, referred to. 
Gangadhar V. Zahheeiya . I. L. E., 8 All, 446 

art. 34 (1871, art. 41). 

Suit for recovery of person of 

wife. — Suits U7ider Act XIV of 1859. — Suits for the 
recovery of a wife’s person were, under the Act of 
1859, held to be governed by clause 16 of section 1 
of that Act, Bhxjgna v. Gungooa . 2 Agra, 170 


1. aad art. 23 . — False com- 

plaint to Magistrate. — Attachment and detention of 
goods. — Action for damages. — On the 2Gth of July 
1878, A. complained to the Magistrate that B. com- 
mitted theft of his grain. The Magistrate, of his own 
motion, attached the grain on the 10th of August 
1878, pending inquiry into the complaint, then j)ro- 
ceeded with the inquiry, and dismissed the complaint, 
hut continued the attachment pending the decision 
of the Civil Court to which he referred the parties, 

A. in 1879 brought a suit against B. to estahlish his 
title to the gi’ain, which was finally rejected on the 
21st of June 1880, and B. recovered his grain on 
the 30th of September 1880, but in a damaged con- 
dition. B., on the 13th of November 1881, sued A, 
for damages for wTongfiil detention of his grain, and 
its consequent deterioration in quality and value. 
Meld that the date of the complaint was the date of 
the wrong, and limitation ran from that date, or, at 
the latest, from the date of the attachment, and that 

B. ^s suit was, therefore, barred whether the period 

apxfiicable was one year under article 23, or two 
years under article 36 of schedule II of Act XV of 
1877. Mudvirapa Kulkarni v. Fakirapa 
Kenardi . . . I. L. R,, 7 Bom., 427 

2. Suit to recover money paid 

into Court hut afterivards recovered from third 
person in execution of decree. — A suit to recover 
money paid by defendant into Court wffiich was pay- 
able to the x)laintiff and which was afterwards re- 
covered hy the defendant in tlie execution of a decree 
against a third person under an order of the Court 
executing the decree was a suit substantially 
for damages to which article 26, schedule II of Act 
IX of 1871 applied, and was barred, the cause of 
action having arisen at the date of the taking by 
the defendant of the money claimed. Beei Das v. 
Nur Ahmad . . . . 7 N. W., 174 

3. S,tiit to set aside sale or for 

compensation, — Boundaries erroneously described in 


— art. 36 (1871, art. 40). 

See Art. 48 . I. L. R., 4 Calc., 665 

See Art. 109 (1871, art. 109). 

[I. L. R., 4 Gale., 625 
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LIMITATIOW act, 1877, art. 88-w« 

,aU proclmnatio,i.^‘ Falsa demons(ratio."~On 

17rti November 1877 a certain piece of land was 
sdd within the boundaries of which, ^ described m 
the proclamation, another piece of land was included, 
TbeWd was sold in execution of a decree obtained 
1w the first defendant against defendants 2, 3, and 4, 
and was purchased by the plaintiff. The second 
t-crc of land was sold on the following day and pur- 
Sased by defendant No. 5. On 28th November the 
nlaintifl applied to have the sale set aside and his 
money refunded unless he was put in possession of 
all the land included in the boundaries mentioned in 
the proclamation, but his application was refused 
and the sale eoufirined on 20th July 1878. In a suit 
for possession of all the land or for return of his pui'- 
chase-money with interest, it was contended, in the 
Courts below and on second appeal, that the piaintili 
was at any rate, entitled to damages or compensa- 
tion because of the laud as defined by the survey 
number proving to be of less acreage than that in- 
cluded in the boundaries, and the lower Court had 
hfdd such a claim as barred also under article 36, 
schedule XI of the Limitation Act, XV of 1877. 
SeU that the suit, regarded as one for compensa- 
tion was not barred, as three years had not elapsed 
since the conarmation of the sale when the suit was 
brought— article 36 applying only to suits for com- 
pensation for tortious acts iiidepeiident of contract. 
But tbe claim for compensation was not maintain- 
able, as the property offered for sale was sufficiently 
ideutitied by the description as ‘LSiirvey No. 294, 
Pot No. 3, containing 24| gmitlas,’' and the state- 
ment of bonudaries, so far as it was inaccurate, 
niiglit be properly regarded as falsa dsniotistratio, 
Mahomed Sayad Phaki v. Naveoji Balabhai 

[I. Ii. B., 10 Bom., 214 

-art. 37 (1871, art. 31). 

See P:b'esckiption— Easements— R iaHTS 
or Watee . I. L. B., 6 Calc., 394 

The period for a suit for obstructing a water 
course is changed from two to three years by the Act 
of 1877. 

Suit for obstructing water- 


IiIMITATIOTT ACT, 1877, art Z'Q—ooniintted. 
for compeusation for loss of crops caused by the 
defendants taking possession of his -weU m Jann^y 
1877. The District Judge on appeal dismissed tiie 
suit on the ground that time began to run against 
the plaintiff from January 1877, and that the claim 
was barred by section 36, 37, 39, or 40 of schedule 
II of the Limitation Act, 1877. Held that the plain- 
tiff was entitled to sue for compensation toiv the 
trespass within three years from the ^ 

the defendants' possession ceased, and that the de- 
fendants were Hable for any loss suffered within 
three years preceding the date of the suit. Naea- 
,xmha CKABrA u. 17 e 

HigU of caste to exclusive 


QQurse. Under the Act of 1859 a suit for obstruct- 

ing a water-course was held to be governed by the 
general limitation of six years under section 1, clause 
16 of that Act, or if the plaintiff were out of posses- 
sion, by the limitation of twelve years. Buddpn 
Thaeooe V . Stjekee Doss . W. B., 1864, 106 

VlSWAM-BHAEA EAJENDEA DEVA GaETT V, Sa 
EADHI CHAEANA SaMANTAEAYA GaEP 

[3 Mad., Ill 

art. 3i (1871, art. 43). ^ 

Suit for compensation for 


trespass to land.— Right to declarator g decree. 

A person whose right to land has been disputed, and 
who has obtained an order under Chapter 40 of the 
Code of Criminal Procedure, 1872, from a Magis- 
trate, declaring him entitled to retain possession, 
is entitled to sue for a declaration of his right to 
the laud. Plaintiff sued on the 9th February 1880 


worship. — Infringement of right, — Four persons^ of 
the Chitpavaii caste brought a suit in 1876, alleging 
that they and the members of their caste, m common 
with certain other castes, possessed the exclusive 
right of entry and worship in the sanctuary of a 
temple, and that the defendants, members of the 
Palshe caste, not being of the privileged castes, in- 
fringed that right in 1871 and thereafter by enter- 
ing the sanctuary and performing worship therein. 
They prayed for a declaration of their right and an 
injunction restraining the defendants from interfer- 
ing with it. The defendants contended {inter alia) 
that the suit was barred by the law of limitation. 
Eeld that the suit was not barred by article 43 of 
schedule II of Act IX of 1871, and that nothing in 
the law of limitation prevented the establishment of 
such a right as that denied, merely because the first 
act of interference with it was more than a stated 
number of years ago. Such acts are not continuouB 
like possession, and their only operation is to create, 
where often and consistently repeated during a long 
period, a presumption of their lawful origin. Anan- 
DEAV Bhieaji Phadkb V. Shakkae Daji Chaeya 
[I. L. K., 7 Bom., 323 

3 ^ and art. 143. — Suit for 


damages for trespass. — Suit to recover immoveable 
property from trespasser. — The limitation of three 
years provided in clause 43, schedule II of the 
Limitation Act IX of 1871 applies only to suits for 
damages on account of trespass, and not to suits to 
recover immoveable property from a trespasser, for 
which the period of limitation is twelve years, as 
provided by clause 143. Johabmal v. MunicipaIi- 
iTY OE Ahmednaq-ae , I. L, B., 6 Bom., 580 


4. 


Suit to have drain closed* 


— Cau.w of action.— The cause of action in a suit 
in which the plaintiff claimed to have a drain closed 
on the ground that it passed through his land, was 
held to count from the last act of trespass, each act 
of trespass causing a fresh right of action, and that 
the suit was not barred by clause 16, section 1, Act 
XIV of 1859. Ramphtjl Sahoo v. Miseeb Lall 

[24 W. B., 97 

art. 40 (1871, art. 11; 1859, s.. 1, 

el. 2). 


Suit for account of profits. — 

Infriugenieni of patent , — Copyright Act (AIX of 
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.LIMIT ATIOlSr ACT, 1877, art m-^contirned. 

1847)} s. 16. — JPatent Act {XF of 1859), s. 22 . — | 
In a suit for an account of profits obtained by the ' 
infringement of an exclusive privilege, the period 
of limitation, the taking of an account being only a 
mode of ascertaining the amount of damages, is 
tbe same as the period of limitation for an action for 
damages on tbe same ground, — mz., tbe period pre- 
scribed by article 11, schedule II, Act IX of 1871. 
Kinmond V. Jackson , . I, L. B.j 3 Calc., 17 

■ — art 42. 

There was no special provision under tbe former 
Acts, 1859 and 1871, for damages caused by a wTong- 
ful injunction. 

— S-nd fQ^ damages caused hy 

wrongful injunction. — It was under the Act of 1859 
doubted whether such a suit was governed by clause 
2, section 1 of that Act, the Court inclining to the 
opinion that it was not. ISTanba Kumab Shaha u. 
Goue Sankae 

[5 B. L. R., Ap., 4 : 13 W. B., 305 

Under both the former Acts, therefore, the general 
limitation of six years would probably have been ap- 
plicable : now under article 42 of the present Act the 
period is three years from the cessation of the injunc- 
tion, 

art. 44. 

7 . » I. Ii. B., 4 Cale., 523 

— art, 45 (1871, art. 44) ; 1859, s. 1, 

el. 6). 

X. Assessment for revenue or 

rent. Order for. — Award. — An assessment for revenue 
or rent by a Collector was not a judical award within 
the meaning of clause 6 of section 1, Act XIV of 1859. 
The term award as used in that clause means an 
adjudication on rights as between rival claimants, 
made by a revenue officer under the judicial powers 
conferred by the regulations mentioned in such clause. 
Hubee Mohun Ghosaul v. Government 

[2 W., 226 

'2, Judicial mvard. — Proceed- 

ing of settlement officer as to cess.—- Meld that the 
proceeding of the settlement officer representing a 
cess as a source of income to the zemindar was not a 
judicial award, and the limitation provided in clause 
6, section 1, Act XIV of 1859, was not applicable to a 
suit to set aside that proceeding. Ram Chund v, 
Zahoob Ali Khan . . .1 Agra, 134 

3, — Order of revenue author- 

ities as to registration of names. — Meld that an order 
passed by revenue authorities for entry of names in a 
proprietary register, not being passed after a trial in 
a suit of the nature referred to in clause 2, section 23, 
Regulation VII of 1822, was not an order in a suit to 
which the term of limitation mentioned in clause G, 
section 1, Act XIV of 1859, applies. Madho Bingh 
V. JjiiiANC^EEB . . . . 2 Agra, 229 

4, Mniry made hy settlement 

officer, — An entry made by a settlement officer in the 


lilMITATIOH ACT, 1877, &TtAS—eonMnwd, 

report of a co-sharer and on the strength of the report 
of the patwari and canoongoe in the absence of the 
party against whom it is made, was not an award with- 
in the provisions of section 1, clause 6 of Act XIV 
of 1859. Kinhab Dansha v. Gokitetjn 

[3 Agra, 316 

5. Suit to contest adjudication 

of boundaries hy Pevemie Court under Act 1 of 1847 • 
— All adjudication of the- boundaries by the revenue 
authorities under Act I of 1847 is not final and con- 
clusive, hut is, like any other judicial award made 
under Regulation VII of 1822, open to question hy 
regular suit in the Civil Court within three years 
(clause 6, section 1, Act XIV of 1859). Sujjad u. 
Sahit Ali 3 Agra, 140 

0, Order of Collector with re- 

ference to rights of ^parties already determined . — 
Whei'ethe relative rights of the partie.s as landlord and 
tenants were determined by competent authority and 
the matter referred for decision of the Collector was 
to commute the rents paid in kind into money rents, 
and that officer in so doing decided the rights of the 
parties declaring the tenants sub-proprietors and 
directing them to pay at the revenue rates with an 
addition of 5 per cent, allowance to the landlord, — 
Meld that the order of the Collector was not an award 
of the nature contemplated by clause 6, section 1, Act 
XIV of 1859. Bun SEE v, Ramsookh 

[3 Agra, 384 

7 ^ Snii i 0 get aside partition, 

— A suit to avoid a hutwara division by the Collector 
may he brought within six years ; section 1, clause 6 
of Act XIV of 1859 does not apply to it. OODOY 
Singh v. Paluck Singh . . 16 W. B., 271 

8. Suit to vary boundaries in 

survey a tvard . — A suit substantially to vary the bound- 
aries laid down in a survey award must he brought 
within three years from the date of the award. Jan- 
EEEBAM MoHUNT V. HaBABHUN BaNEEJEE 

[W. B., 1864, 38 

a Act of 1871, art. 44,— 

Proceedings hy settlement officer to decide pos- 
session. — Aivard. — Beng. Reg. FIT of 1822. — J>, died 
in 1860 leaving him surviving his first wife G., his 
second wife B., his mother R,, and M> his son by a 
woman to whom he had been married by the gand- 
harp"^ form of marriage. On JD.^s death G.^s name 
was registered in the record-of-rights in respect of 
his proprietary rights in a certain village. In 1871 
G. died, and on her death B., R., and M. preferred 
separate claims to have their names registered in 
respect of such rights. The Assistant Settlement 
Officer before whom these claims came for decision, 
professing himself unable to decide which of the 
claimants was in possession, and observing that it 
was not shown tliat possession was joint, referred 
the case to the Settlement Officer. The Settlement 
Officer, without making any inquiry, disposed of the 
i case on the evidence taken by the Assistant Settle- 
ment Officer, and held that the claimants were in 
joint possession of such rights, and it was proper 
that the name of each should be registered in respect 
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limit Aa?ION ACT, 1877, art. m-oonUnued. 

s , i-i * 1 -iiai.n n-f risflits. He at tlie same 

tiiHeTiitiiimttHl to tlie parties that, unless they settled 
miK, luiuiix I ^ arbitration, 

their claims in the -, 1 / Uo -Pva-mpfl a<? 

l>efove the klicwat was trained, it would he ® 

he had directed. In 1873 E. died, and on liei death .K 
procured the resistration of his name ui respect of 
he? mie tliird share. In 1879 B. sued M. tor posses- 
sion of the oiie-third share which he had obtain^ 
under the proceeding' of the Settlement Ofccei, and 
of E.’s one third share, chuniing as heir to hei 
deceased husband D., and alleging that Jlf. was not 
the legitimate son of D. and was therefore not en- 
titled to succeed to such rights, if. set up as a 
defence that, as the proceeding of 
Officer was an award under Begulation VII ot 18^2, 
and the suit was one to contest such award, and it 
had not been hroiiglit within three years from the 
date of siicli award, tlie suit was barred by ' 
ation. EeU that the suit was 
atiou under No. 44, scdiedule II of Act IX of lb71, or 
No. 45, schedule II of Act XV of 18/7, as the pio- 
ceediiig of the Settlement Officer was not award 
under Kegnlatioii VII of 1822 Bhaoni Ma“A- 
EAJ Singh . • • I. L. E., 3 All., 738 

■ AppUcciMon of section. 

Clause 6, section 1, Act XIV of 1859, provides that 
possessory titles by virtue of awards under the lie- 
iuiatioiis there mentioned shall become hnal 
questioned within three years; hut that will not 
enalile a person to come in within tliree years aftei 
the date of such awards and recover possession ot 
lands in respect of which his suit has been barred 
by the other provisions of the Law of Limitation. 
Beee Chundee Joobeaj V. 209 

— Settlement aioard. — Beng. 

Sect ' VII of 1822.— On a Collector proceeding to 
settle a mortgaged estate, both inort^ee and inort- 
gagor appeared before Mm and contended tor the right 
Sf settlement. His award under Regulation \ II of 
1822 was in favour of the mortgagee in possession, 
on the ground that the period of redemption had ex- 
pired, and he settled the estate with him. Meld 
that, as the mortgagor allowed that award to remain 
unchallenged for three years it hecjrme binding 
under danse 6, section 1, Act XIV of 1859. Seee- 
CHU.XD Baboo r. Mullice; Choolhbn ^ ^ 

12 Act Xin of 1848.— Suit 

to contest award.— Suit to amend settlement.--Cause 
of action. — The limitation declared by Act XIII oi 
1848, and clause G, section 1, Act XIV of 18o9, 
applied only to suits for the purpose of contesting the 
iustice of an award as between the contending par- 
ties, and not to those the object of which was to amend 
a settlement and establish the rigdit of persons who 
were not before the Collector. Meld that the cause 
of action to the plaintilf did not accrue from the 
date of the orders of Government directing to discon- 
tinue the payment- of inalikana, but from that of tlm 
Collector’s by which it became known to the plaiiitin 
that he would henceforth be deprived of his pro- 
prietary title. HiMMtJT SiNG-E v. CoI/LECTOB oe 
Bunoub . , . • Agra, 25S 


LIMIT ATiOH ACT, 1877, art. m— continued, 
13 — Sterveg aboard, Appeal 

from'.— Co-sharers.— A. and B. were similarly iiffect- 
‘ed by a survey award. A. appealed, hut B. ™ ■ 

Held, in a suit by B. and his co-shai'ers to set 
aside the award, that B. could not compute the peiiod 
of limitation from the date of the order on A. s 
appeal. Held, also, that B.’s co-sharers, though they 
dicl not appear in the proceedings of award, were 
bound, if they sued at all, to sue within tlie thite 
years prescribed by the law. Ttosieam Das «. 
MohAMBD Abzap alias MihzA .nm n HQ 

[1 B. L. B„ A. C., 12 : 10 W. E., 48 


reversal of, and for yosicssioM. --Where A. sued for 
reversal of a survey award, and for recovery of pos- 
session, alleging dispossession subsequent to the date 
of the nv<wd,—HeU that his suit was not barred by 
reason of its being brought beyond three years from 
the date of the award. Mozaeehb. Aim ®. Gibish 

Chandea Das ,^TTr-o m 

[1 B. L. B., A. 0., 25 : 10 W. B., 71 

— Order of Board of Be- 


Survey aicard. — Suit for 


— v«v,, „ 

venue under Beng. Beg. VII of m2.-Suit for 
session and declaration of P*. ofi® 

Board of Revenue under Regulation VII ot 1822, 
declaring a particular person entitled to a settlement 
of certain lands, is no ground for declaring a third 
person who was no party to those settlement of pm- 
ceedings in any stage, debarred under article 44, sche- 
dule il of Act IX of 1871 (corresponding with 
article 45, schedule II of Act XV of 18/7) from 
briiming a suit to establish his title to, and to recover 
possession of, the lands after three years and within 
the general law of limitation. Kanto 1 ^^OSAD 
Hazaei V. Asad Ali Khan . 5 O. L. B., '452i 
See Shibo Dooega Chowdheain v. Hossein Ali 
ChOWDHET . . . • ^ 


16. 


Cause of action, Bate o^. 


— A. appealed from the award of a survey officer to 
the Commissioner, who summarily rejected the ap- 
peal. The order of the Commissioner was conlimied 
by the Board of Revenue without entering into the 
merits. Meld that the period of limitation ran from 
the date of the order of the Board of Revenue. 
Keishna Ch.^-ndea Das v. Mahomed Aezal 

[1 B. L. B., A. C., 11 ; 10 W. B-., 51 

art. 46 (1871, art. 45 ; 1850,- s. 1, 

cl. 6). 


* Order of settlement officer.- 


Aboard.— kVi order of a settlement officer upon an in- 
quiry made at the instance of the zemindar, and for the 
purpose of the preparation of the record, in the course 
of which inquiry information was given both in sup- 
port of, and against the zemindar’s claim to, a cess, 
was not an award of the nature contemplated by clause 
6, section 1, Act XIV of 1859, and the three years^ 
period of limitation was inapplicable to a suit to 
assert such claim. Mahomed Ali Khan v. O meao 
Singh 2 3X.W.,425 


2. Suit for possession. — Bound- 

aries.— BartUion,— In a suit by the purchaseir of 
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LIMIT ATIOH ACTj 1877, art. 46 — ooniinued, 
one estate to recover certain lands alleged to belong 
to his estate, which the defendants held as a part of 
another estate, the plaintiff needlessly prayed that a 
certain order passed in the canse of the hiitwarra of 
the defendant's estate should he set aside. As the de- 
fendant failed to show that the Collector, in laying 
down the boundaries of the estate then under hutwara, 
was proceeding under Regulation VII of 1822, — Seld 
that the map made by him in carrying out the bnt- 
w^ara of another estate was not an award binding 
on the defendant, and that the case therefore was 
not barred by limitation under clause 6, section 1 , Act 
XIV of 1859. Eughoobitr Singh v. Hiteeee Pbe- 
SHAD 6 W. K., 75 

3^ — Surtiey mcard.—Suii for 

possession, — Res judicata. — In a thakbust map land 
was demarcated as belonging to A, B. claimed that 
it belonged to him jointly with A. On 18th ISo- 
veinber i858 the map was rectified by demarcating 
the lands to A. and B, jointly. B. afterwards brought 
a suit against A* in the Munsif’s Court to recover 
the value of some mangoes which grew on two plots 
of the land in question: and it was decided on 12th 
December 1864 in favour of J?., on the ground that 
the plots belonged to A, and B. jointly. On 11th 
December 1865 A. brought his suit against B. for 
a declaration of right and confirmation of possession, 
to set aside the survey award, and for amendment of 
the thakbust map. A. alleged that he was no party 
to the thakbust proceedings, and that he had been in 
possession ever since. Meld (overruling the decision 
of the Courts below) that the suit was barred, so far 
as it asked to have the thakbust map amended, under 
clause 6 of section 1, Act XIV of 1859 j and that a 
suit by a person in possession to have his title con- 
firmed was not a suit to recover property within 
clause 6 of section 1, and was not harrred by reason 
of its not being brought within three years from 
the date of the award. Mahima Chandra Ghuck- 

EEBtlTTY V. RaJKUMAE CHTrCKEEBUTTY 

[1 B. L. R., A. C., 1 ; 10 W. R., 22 

4^ Award of settlement officer. 

— Where a claim to the proprietary rights was XJi’O- 
ferred by tlie plaintiffs at the time of settlement, and 
the settlement officer, on the objection of the defend- 
ants, ordered the plaintiffs to he recorded as here- 
ditary cnltivators, and referred them to the Civil 
Court to establish their right, — Meld that the present 
suit brought to establish that right not having been 
instituted within three years from tlie date of the 
award of the settlement officer, was barred by limita- 
‘ tion. SuEDAE Khan 17. Chundoo . I Agra, 228 

5^ Atvard of settlement officer. 

— Meld that the plaintiffs’ claim to lands awarded 
to defendant in settlement proceedings was not bar- 
red by the period of limitation provided in clause 
6, section 1, Act XIV of 1859, as they were no 
parties to the settlement proceedings and no judicial 
award or order affecting them was passed by the 
settlement officer. Eamaisher Singh 'c. Shaiva 
Zalim Singh 2 Agra, 8 

0^ Settlement award. — Beng. 

Meg. FIX of 1822, — A settlement officer by a certain 


IiIMITATIOlSr ACT, 1877, art, 46 -—ednfimed. 
proceeding recognised the plaintiffs’ right to the pro- 
perty in suit, and, declaring them not to he clearly 
shouTi to he out of possession of it, ordered their 
names to be recorded in the proprietary register. The 
plaintiffs subsequently brought a suit for estahlish- 
meiitand declaration of right to partition and posses- 
sion of the property. Meld that the proceeding of the 
settlement officer was undoubtedly an award under 
Regulation VII of 1822, and that, as the plaintiffs sued 
for possession, and did not allege that they had been 
dispossessed since the award, thus raising the pre- 
sumption that they were not in possession at the time, 
and as their suit was in substance and effect a suit to 
recover property comprised in an award, the suit was 
barred by limitation, not having been instituted 
within three years. Guneshee Lall -y. Tbkam: 
Kooee 5 IN'. 'W., 78 

1. art. 47 (1871, art 46 ; 1859, 

S. 1, cL I).— -Suit for property respecting which 
no final award is made . — A suit to recover pro- 
perty respecting which no final award has been 
passed under Act IV of 184-0 was not barred by limit- 
ation, under clause 7, section 1, Act XIV of 1859, but 
might he brought witliiu twelve years from the date 
of ouster. Dyeam Sahoo v. Sograh 

[3 W.R., 174 

% Verbal order of Magis* 

irate under Act IF of ISdO. — Meld that a verbal 
order of the Magistrate under Act IV of 1840 cannot 
he regarded as an order or award within tlie meaning 
of the term of clause 7, Act XIV of 1859, Gunga 
Peeshad v. Mahomed Kootoob Alum 2 Agra, 27 

3, Order in suit under Act IF 

of 1S40. — Benamidar. — W., in 1852, purchased from 
R. a putni talook in the name of M. In 1854 N. 
died, leaving two sons, one of whom was K., and a 
widow. The sons allowed the widow to remain in 
possession. In December 1854 R. made a complaint 
before the Magistrate, under Act IV of 1840, against 
M. K. and others, stating that they had dispossessed 
him of the talook on 27tli December, and the Magis- 
trate thereupon ordered R. and the other defendants 
except K. to put R. in possession. On 12th January 
1855, R. obtained possession and sold the property. 
On 28th December 1866 K. and his brother sued 
M. R. and the purchaser to recover possession. 
Meld (reversing the decision of the Courts below), 
that the suit was not barred by section 1, clause 7 of 
Act XIV of 1859. The mere fact that the Act IV 
award was passed against M., a benamidar of tbe 
plaintiffs, was not sufficient to show that they were 
hound by that award unless evidence was given 
that they gave authority to R., express or implied, 
to act in the matter on their behalf. Khagen- 
DRONATH Malik v, Eakhal Das Siekae 

[2 B. li. R., S. 2^, 1 

4 , Order of Magistrate for 

attachment . — Where a Magistrate jiassed an order 
for attachment on the finding that neither of the 
parties then at issue was in possession ,- — Meld that it 
was not an order respecting possession within the 
meaning of clause 7, section 1, Act XIV of 1859, and 
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LIMITATION ACT, 1877, art. An-emiUtmei. 

therefore the limitation provided by that clause 
rt applicable. Chu. Mu.. - 

K • Order dismissing c077iplaint 

under Act IV of 1840.— k Magistrate’s order dis- 
missing a complaint under Act IV of 18^, on fin - 
in"- that complainant had not been forcibly dis- 
possessed, was not a binding award to which clause 7, 
section 1, Act XIV of 1859, would apply. Hubeo- 
iTAis Chowdhet ®. Hubee Lai. ^ 

0 — Order to record letter set- 

fling froceedings.—Wheve the result of certain 
proceedings under Act IV of 1840 was a letter from 
the Judge directing the Magistrate to leave certam 
maliks "not in possession of a certain dearali m 
dispute to their civil remedy, and the Magistrate 
ordered the Judge’s letter to be put with the record,— 
Seld that such order was not an order m the sense 
of Act XIV of 1859, section 1, 

Am < 1 ?. Mxjbd Kishoeb . . 20 W . B., 

• Act XIV of 1859, s. 1, cl 7. 

Order as to possession under Criminal Proce- 
dure Code, mi, s. 318.-lt was held under section 
1 , clause 7 of the Act of 1859, that that clause did not 
apply to an order as to possession under the Criminal 
Procedure Code, section 318. 

Shibba . . • • « W., iil 

Gobind Chtjnder Shah a u Ashetjb Am MeaIit. 

CjRSQ-ORY U. GoTTRDOSS SlIAHA , S W. B«, 4:00 
UnDEOOB NAEAIN a CHHTTirEHHAEEE SlNEH 

[9 W. B., 480 

and the twelve years’ limitation was held to apply to 
such cases, hut the Acts of 1871 and 1877 make the 
articles corresponding to section 1 , clause 7, specially 
applicahle to the Criminal Court’s order as to posses- 
sion under the Criminal Procedure Codes. 


8 . 


^ Order under Criminal Pro- 

cedure Code, mi, s, 819.- Order of attachment.— 
The plaiiitif sued for the establishment of liis pro- 
prietary right to, and possession of, a certain ghat, 
or bathing” place. The lower Courts held that the 
suit was barred by limitation under clause 46, 
scbedule II, Act IX of 1871, the suit not having 
been brought within three years from the date on 
which the Magistrate, acting under Chapter XVIII of 
Act XXV of 1861, passed an order directing that the 
plaintiff and one of the defendants to the suit should 
put in personal recognisances of E500 each, and that 
the telisildar should warn the parties not to go near the 
bathing place until a competent Court had settled the 
quarrel between them : the lower Courts being of 
opinion that the latter portion of the order amounted 
to an attachment of the property in dispute under 
section 319 of Act XXV of 1861. It was heldtlmt 
the order to the tehsildar was not an attachment 
contemplated by that section. DuEaA r. MAnaAE 

[7 3Sr. W., 35 

: — Suit for possession of chur 

lands re formed of ter dilmiom— Order for possession 


limitation act, 1877, art. 4^— continued, 

,n Criminal Court.-Catmx chur lands, wbicb bad 
been submerged, having re-formed, were claimed by a 
number of parties. In a proceeding under section 318 
of Act XXV of 1861, the Magistrate in January 
directed possession to be given to cei-tein persons 
known as the Boys. In 1872 the present appeUants 
instituted a suit against the Roys to set aside ttie 
order of the Magistrate, and on the 16th December 
1873 obtained a decree in the High Court, under 
which possession was given on the l?th , 

In 1874, more than three years after the Magistrate s 
order, the plaintiffs instituted two suits against the 
Roys and the appellants for possession of Jhe lands 
made over to the latter under the decree ot 187 , 
Meld that these suits were not barred by Umitation 
under article 46, schedule II of the Limitation Act 
of 1871, (cf. Act XV of 1877, schedule II, article 47). 
That article can only apply between the parties whose 
possession has been confirmed by the Magistrate, and 
each one of the parties to that proceeding who claim- 
ed against them. It does not apply in favour of one 
of the parties who has subsequently succeeded by 
regular suit in ousting the parties put in possession 
by the Magistrate. Bur gar am Hoy v. Nursing Deb, 
2 P L. M., A. 0., 254 s and Chintamom v. Istvar 
Chunder, 3 B. L. E., Ap., 122, cited. ATJKHIL 
Chendee Chowdhey V * Delawae Hossbih 

[^6 C. X*. B.j 03 

Criminal Procedure Codes 


... - , . 

1861, Ch. XXII, s. 320.— Order of Criminal Court as 
to possession. — A dispute having arisen between 
plaintiff and defendant as to the ownership of certam 
landed property, the Magistrate being informed of the 
dispute held an inquiry under the provisions of 
Chapter XXXI, Act XXV of 1861, and finding 
himself unable to “ determine who was in actual pos- 
session of the lands,” placed them in charge of the 
Sub-Magistrate. Seld that this was not an order re- 
specting “the possession of property” but an attach- 
ment proceeding recorded because the Magistrate was 
unable to determine which party was in possession. 
The limitation of three years prescribed by the 46th 
clause of schedule II of Act IX of 1871 was there- 
fore inapplicable. Aeilakdammal v . Peeiasami 
PiLLAi . . . I. L. B., 1 Mad., 309 

... — — Possession, Suit for . — Order 

of Criminal Court for possession. — In a dispute 
between A. and B. concerning the possession of 
a certain talook, the Criminal Court made an order 
under section 530 of the Code of Criminal Procedure 
retaining P. in possession ; and this order was, in a 
proceeding under sections 295, 296 of the Code 
of Criminal Procedure, confirmed by the Court of 
Session. Seld that a suit by for the recovery of 
the laud must be brought wdthin three years from the 
date of the Magistrate’s order, and not from the date 
of the order passed by the Court of Session. Article 
47 of schedule II, Act XV of 1877, refers to immove- 
able as well as moveable iiroperty. Kan&ALI Cherh 
SHA V. ZOMUEETTPONNISSA KlIATOOH 

[I. L. R.,.6 Calc., 709 : 8 C. 1*. B., 154 

See AKIEANDAMMAIi V. PERIASAMI PlELAI 

[I, L. B., 1 Mad., 309 
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XIMITATIOH- ACT, 1877, art. m^-contirned, 

X2, Order ofMamlaidar under 

Bombay Act V of 1864. — Act XVI of 1833.-^ An 
order o£ tlie Court of the Mamlatdar under the last 
clause of section 1 of Bombay Act Y of 1864, recog- 
nising the possession of a party and enjoining others 
fi'om disturbing that possession, was not an order under 
Act XYI of 1838 j and the limitation of three years, 
prescribed in article 7 of section 1 of Act XI Y of 
1859, did not apply to a suit brought to establish a 
right against the operation of such an order in 
the regular Civil Court. Babaji v. Anna 

[10 Bom., 479 

13. , ■ ■■ Order of Mamlatdar 

under Bom. Act V of 1864. — A. brought a suit in a 
Mamlatdar’ s Court, under Bombay Act Y of 1864, 
to recover possession of certain land from B. C. 
joined in the proceedings froprio motUy and the 
Mamlatdar, on the 1st <May 1865, made an order 
awarding possession of the land to C. In an action 
brought hy A. against 0. in the Civil Court on the 
18th October 1869, C. pleaded limitation under 
section 1, clause 7, Act XIV of 1859, as the action \vas 
not filed within three years of the Mamlatdar’ s order. 
Meld that the action was not barred by limitation, 
as C. was not properly a defendant in the Mamlat- 
dar’s Court, and that, therefore, the Mamlatdar had 
no power to make an order regarding him, Yishva- 
NATHRAV KACHESYAE 1). NaEAYAN BIN GOPAL 

Khapb . .... 9 Bom., 424 

14. — Partition suit. — Bom. 

Act V of 1864 . — Article 46 of schedule II of the 
Limitation Act IX of 1871 is not applicable to a 
partition suit. Shi VRAM v. Xaeayan 

[I. B. B., 5 Bom., 27 

15. 

— — Partition suit.— -Bom. 
Act V of 1864 . — Plaintiff in 1876 filed a suit to 
establish his right to, and to recover a fourth share 
of, certain property which he alleged to be ancestral. 
He stated his cause of action to have accrued on the 
17th May 1871, on which day he had been dispos- 
sessed by an order of the Mamlatdar, made under 
Bombay Act V of 1864. Tbe District Court held 
that the suit was barred by article 46, schedule II 
of the Limitation Act IX of 1871. Meld by the 
High Court, on special appeal, that article 46 did not 
apply, and that the suit was not barred. Bhaguji 

Aniaba . , . I. L. B., 5 Bom., 25 

— art. 48 (1871, art. 48). 

See Abt. 120 (1871, aet. 118). 

[I. L. B., 10 Gale., 860 

1. — ^ 32(1 art. ZB.— Standing 

crops* — Immoveable property. — Standing crops are 
immoveable property wdtliin the meaning of the 
Limitation Act. Pandah Gazi v. Jennuddi 

' [I. L. B., 4 Gale., 665 : 2 C. L. B., 526 

2. Suit for damages for injury 

to crops . — Under Act XIV of 1859 it was held that a 
suit for damages for injury to standing crops w^as a 
suit for damages for injury to personal property 
within the meaning* of section I, clause 2, Kashidas 
Gotindbhai V. B. B. AND C. I. Railway Company 

[6 Bom., A* G., 114 


LIMIT ATIOM* ACT, 1877, mAB-coniirned. 
where the crops were cut and stored they were 
personal property. Mpnnoo Bebbe u. Jhanbae 
Khan 3 Agra, 389 

3^ g 2 iit for compensation for 

injury to land and crops. — A suit for compensation 
for injury to land resulting in the loss of crops which 
the land might have produced, but for the illegal act 
of defendant, is not a suit with respect to personal 
property. Raj Chijndee Ghosb u. Joy Kishen 
Mookeejee . . . . 4 W. B., 76 

4. Suit to recover money 

deposited for a certain purpose . — JS. sued M. for a 
certain sum of money on the ground that he had 
given such sum to M. to deliver to his (S.’s) family | 
that M. had not delivered the money ; and that when 
this fact became known to i2., and he demanded the 
money, M. denied having received the same. Meld 
that the limitation law applicable to the suit was that 
provided by Xo. 48, schedule II of the Limitation 
Act, 1877, and the time from which the period of 
limitation began to run was when B. first learnt that 
M. had retained the money in his possession instead 
of pa.Ymg it as directed. Bameshae Chaitbey n. 
Mata Bhikh . . . I. L. B., 5 All., 341 


1. ■ ' — ' ■' Injury to personal property . — 

Taking aivay personal property. — Under the Act of 
1859 taking away personal property wms held to he not 
included in the words ^'injury to personal property’’* 
in section 1, clause 2. AMitiTHAMAL v. Eanganadha 
PiLLAi . . , . . 3 Mad., 165 

Anonymous Case . . W. R., B. B., 126 

Ahmedullah V. Hue Chuen Pandah 

[2 W. B., 235 

Bamnath Boy Chowdey y. Hueei Chundeb 
Boy Chowdhey . . . 5 W. B., 50 

PeahladMahaeudbaw. Watt . 10 Bom., 346 

And Dhunputty Koeb v. Lloyd . 17 W. B„ 277 

Such cases were held to he governed by the general 
limitation of six years under clause 16 of section 1, 
Now, however, such suits would apparently he covered 
by this article or perhaps by article 36. 

2. Suit to recover ornaments 

taken with viezo of bo?'r owing money on them.— 
In a suit to recover certain oriiameiits (or their value) 
which had been obtained by the defendant from the 
plaintiffs’ ancestor with a view to borrowing money on 
them, the cause of action was held to arise when the 
defendant set up an adverse title to them. Shumboo 
Chundee Mulligk v. Peankeisto Mullick 

[14 W. B., 322 

3. ^ale of moveable and im- 

moveable^ '^erty. — Befusal to execute conveyance.— 
Suit for i*^ '^^sion. — ^‘ Unlawful possession.^^ — A. 
entered intc'^ ’^^ugreemeut with B. for the purchase 
of moveable and immoveable property, and paid a 
dei^osit. Under such an agreement, by section 85 of 
the Contract Act, the ownership of the moveable 
property would not pass before the transfer of the 


art. 49 (1871, art. 49). 
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IiIMITATIOK" ACT, 1877, art. 49— eontzmed. 
immoveable property. B., instead of conveying to A. 
tlie property agreed to be conveyed to him, conveyed 
it to C, and put him, C., in possession. A. brought a 
suit against C. and -S., and obtained a decree setting 
aside the conveyance to (7., and ordering B. specifically 
to perform his contract and execute a conveyance of 
the property to himself, A. This decree was con- 
firmed on appeal. B. refusing to execute the con- 
veyance to A., the conveyance was executed by the 
Court under the provisions of section 202 of Act VIII 
of 1859, C. still detaining possession of the moveable 
and immoveable property in question. A. brought 
this suit against him to recover possession of the 
same. The suit was brought within three years of 
the final decree of the Court of Appeal in the former 
suit, ordering a conveyance of the property to be 
executed to .dL.,but not within three years of the date 
of the agreement to purcdiase, and it wms contended 
that as to tlie moveable property the suit was time 
barred. Seld that the suit for the possession of the 
moveable property was not time-barred, as the right 
to possession of Imth the moveable and immoveable 
property accrued to at the earliest, on the date of 
the final decree for specific performance of the 
agreement of sale, and it was from that time that 
tile “detainer’s possession” first became unlawful 
under article 49, schedule II of Act XV of 1877. 
Bhondiba Keishnaji Patel v. IIamchandea 
Biiagvat . . , I, L, B., 5 Bom., 554 

4^ Suii^ for specific moveahle 

property. —Suit for a legacy. — A testator hequeatlied 
certain specific moveable property to A. B. applied 
for and oldained a certificate under Act XXVII of 
18GU on behalf of the testator’s widow, and took 
possession of tlie property bequeathed. A. appealed, 
and the ease was remanded for re-trial. On the 27th 
of March 1873, the former order was cancelled and 
a certificate was granted to A. On the 19th of 
August 1873, B. was dii'ected to deliver up the pro- 
perty to 0., who had purchased it from A. On the 
22nd of March 1878, C. instituted a suit to recover 
the property. Held that the suit was barred under 
article 49 of the Limitation Act. Article 123 of the 
Limitation Act only applies to cases in which the 
property sought to be recovered is not only a legacy 
but is also sought to be recovered as such from a 
por.son who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise rc])rcsents the estate of the testator. Issue 
ChUxN'dee Boss 'o. Juggut Chuitdee Shaha 

[I. L. E., 9 Calc., 79 

5. Cause of action, — Suit hy 

Mahoniedan lady to recover property from husband 
after divorce. — In a suit by a Mahomedan lady 
against her husband after divorce for recovery of 
property belonging to her which lier husband held 
b(*l'ore divorce, the cause of action to the wife arose 
at the time of the separation. Abdool Ali alias 
Bhoaqeka V. Kueeumnissa . 9 W, B., 163 

- — ^ — — axt. 51 (1871, art. 50). 

The suits referred to in this article were formerly 
governed by clause 9 of section, 1 of the Act of 1859, 


LIMIT ATIOM ACT, 1877, art. 51 — continued, 
and this article seems to he founded on the cases 
decided on that clause. 

See Boidonath Shah v, Lahenissa Bibee 

[7 W. B., 184 

Teipp V . Kubeee Mundul . 9 W. B., 209 

art. 52 (1871, art. 51). 

1 . Act XIV of 1859, s. 1, cl. 

8. — Goods sold by wholesale and retail. — Under 
Act XIV of 1859, there was a distinction between 
goods sold by retail and those sold by wholesale, the 
former being specially mentioned in clause 8 of sec- 
tion 1, and it was a question under that Act whether 
three years or six years’ limitation applied to a sale of 
goods wholesale ; three years being finally held to he 
the proper period. Lal Mohun Holdae v. Maha- 
DEB Kateb . . B,«L. B., Sup. Vol., 909 

[S. C. 9 W. B., 193 

Chundee Chuen Paul v. Eamnaeain Sen 

^Cor., 8 

2. — Act XIV of 1859, s. 1, cl. 

8.— Articles sold by retail. — Goods supplied to a 
dealer for the purpose of retail sale by him were held 
to be not “ articles sold by retail within the mean- 
ing of danse 8, section 1, Act XIV of 1859. Mo- 
THOOEA Ball Paul v. Cheinebash Butt 

[3 W. B., S. C. C. Bef., .24 

Gopal Chundee Shaha v. Sihabs . 8 W. B,, 4 

Cases of articles sold by retail are — 

Buldeo Doss Johueey v. Seeenauth Seiht 

[1 Ind. Jar., O. S., 114 

Shama Chuen Ball v. Collectoe op Tiehoot 

[1 W. B., 308 

Bucha Gope V. Collectoe op Tiehoot 

[7 W. B., 102. 

There is no distinction made in the present Act 
between sales by wholesale and sales by retail. 

3. Goods supplied on credit 

and payments made on account from time to time . — 
When a tradesman supplies goods from time to time 
on credit to a customer who makes payments from 
time to time on account, no fixed period of credit 
being agreed upon, the cause of action for purpose of 
limitation must be taken to arise on the date when 
each item claimed was supplied. Satcoweee Sikgh 
V. Keisto Bangal ... 11 W. B., 529 

4. Suit on contract for the 

supply of pictures at various times subject to ap- 
proval of each picture.— Wlioro the plaintiff, a 
native artist, agreed to supply, and the defendant 
agreed to purchase, pictures as ordered from time to 
time, subject to the approval of each picture by the 
defendants, the prices to he fixed on delivery and ac- 
ceptance, — Held that a distinct contract became 
complete in respect of the pictures as they were from 
time to time delivered and approved of, at the price 
then fixed, and that the case came within clause 9, 
section 1, Act XIV of 1859, and not within clause 8 as 
being a sale of articles by retail. Vieasvami 
Baxak V, Sayambabax Sahiba , a Mad., 6 
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LIMIT ATIOH ACT, ISll — aontinued. 
art. 53 (1871, art. 52). 

This article follows the case of Satcoweee 
Singh v. Keisto Bangal . 11 W. R., 529 


and art. 52. — Suii for price 

of wood supplied under contract. — A suit was 
brought by i^. against the Elgin Mills Comxmny for 
recovery of the price of wood supplied under two 
contracts, each of which contained a clause by which 
the plaintiff contracted to indemnify the defendants 
for loss arising by reason of failure on his part to 
supply the wood as contracted for. No wood was 
supplied after the 11th November 1879. The suit 
was brought on the 10th October 1882. In January 
1883, the partners of the Elgin Mills Company 
were, on their own application, brought upon the 
record as defendants. Defendants claimed a set-off 
as damages for loss incurred by the plaintiff’s failure 
to supply all the wood contracted for, such loss 
having arisen on the 25th October 1879 and subse- 
quently. Meld that article 53, and not article 52, 
schedule II of the Limitation Act, was applicable to 
the plaintiff’s claim, the intention of the parties 
having been that the price of wood was not claimable 
as of right on the date of its being supplied, but 
rather when the contract was completed by the whole 
wood being supplied, or when the contract came to 
an end. Peagi Lal v. Maxwell 

[I. L. B., 7 All., 284 


art. 56 (1871, art. 55). 

S'ldt for work and labour 

done.— Cause of Where no law, special 

custom, or agreement is shown, making the remu- 
neration on a joint contract for lal:) 0 ur to be done 
payable in advance, the cause of action accrues from 
the time when the labour was performed. Perlalh 
Sen ■r. Eunjeet Roy . . W. B., 1864, 68 

2, — SvAt to recover sums expend- 

ed hy zemindar for irrig ation. — In a suit to re- 
cover sums expended by the zemindar at the defend- 
ant’s request for the repair of a tank for the irrigation 
of lands held by them in comraon with him, it w^as 
contended that the suit, whether viewed as one for 
contribution or upon a contract, was barred hy limit- 
ation in respect of all payments made by the zemin- 
dar more than three years before the suit. Meld 
that the suit being for work and labour done at their 
request was not barred by limitation, under article 
56 of the Limitation Act, which applied to the suit. 
SuNDAEAM V. Sankaea . I. L. B., 9 Mad.., S34 

art, 59 (1871, art. 58). 

See Dekkan Ageichltueists Act, 1879, 
s. 72 . . I. L. B., 5 Bom., 647 

Under Act XIV of 1869, cases of money lent or 
deposited to be repaid on demand were governed by 
clause 9 or clause 16 of section 1 of tliat Act, and the 
decisions as to whether the cause of action arose at 
the date of the loan or from the date of tlie demand 
were conflicting. 

See Beaaimamayi Dasi Abhai Chaean Chow- 
HHEY . 7 B, L. B„ 489 : 16 W. B., 164 


LIMITATION ACT, 1877, art. m--Qontinued. 
POOENO Chijndbe Dutt V. Gopal Chundee 
Doss .... 17W. B., 87, 

Taeini Peasad Ghose v. Ram Keishna Ban- 
EEJEE . 6 B. L. B., 160 : 14 W. R., 224 

Nasie bin Abbul Habib Fazal r. Dayabhai 
Itchachand ... 10 Bom., 300 

Jappeeb Begum v. Mahomed Zahooe Ahshn 
Khan . . . . 2 N. W., 409 

Heeeun V. Maeitjn . . 14 W. B., 87 

deciding that it arose on demand. 

And Paebati Chaean Mookebjee r. Ramna- 
eayan Matilal 

[5 B. L. B., 396 : 16 W. B., 164, note 

Abdhl Ali V. Taeachanb Ghose 

[6 B. L. B., 292 
S. C. on appeal, Taeachanb Ghose r. Abditl 
Ali . 8 B. L. B., 24: 16 W. R., O. C., I 
Hinghn Lall v. Debee Peeshab 

[24 W. B., 42 

deciding it arose on the date of the loan or deposit. 

Under article 58 of the Act of 1871 the cause of 
action in cases of money lent on demand arose from 
the date of the demand, cases of money deposited on 
demand not being separately provided for. Under 
article 59 of the present Act the cause of action in 
cases of money lent on demand arises from the date 
of the loan ; in the case of money deposited on de- 
mand from the date of the demand (article 60). 

and arts. 60 & Claim 

against insolvent estate subject to mortgage . — Suit 
for money. — Demand. — On the 25th June 1874, 
A., theffathcr of B., having mortgaged the factory X. 
to S, 4* Go. to secure repayment of R12,000 ad- 
vanced, died on the 7th September 1874, leaving a 
will whereby he appointed his wife C, sole executrix, 
and devised to her factory X. On the IGth Septem- 
ber 1876 another mortgage was executed, whereby C. 
further charged X. with the repayment of further 
advances, and B. mortgaged factory X. as a further 
security, the mortgage containing a stipulation for 
repayment, within one iiionth after notice, of the 
balance due in excess of R12D00. B, became insol- 
vent in July 1882. No demand was made. On the 5th 
January 1877, a balance of 3427,552 remained due, 
which with interest up to July 1882 was increased 
to R42,564. The liquidators of S. cj* Co., who had 
in the meantime dissolved partnership, soiiglit to prove 
against B.'s estate for R30,564 after deducting the 
R12,000 advanced to A. Meld that the claim to 
prove against the estate wns in the nature of a suit, 
not to enforce payment of money cliarged on im- 
moveable property under article 132, Act XV of 1877, 
nor was it within article GO j; hut it was a suit for 
money, and was governed hy article 59 of the Act. 
In the mattee op Agabeg . 12 C. L, B., 165 

art. 60. 

See the note and the cases referred to under 
article 59. 

This article (60) is not in accordance with the cases 
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of Paiuiati Chaeatt Mookebjee ®. Ramnaetab 
Matilal . 5 B. L. B., 396 : 16 W. B., 164, note 

And Hingun Lal ij. Bbber Pbeshad 

[24 W. E., 42 

■R'hich were decided under Act XIV of 1859, 

Cause of action. — Deposit . — 

Demcmd.—'^lmTe money bas been deposited by A. at 
interest with E., repayable on demand, and interest 
is paid accordingly, the cause of action arises not 
on the date of the deposit, but on the date of demand. 
Tabini Peas ad Ghose «. Ram Keishka Banebjee 
[6 B. L. E., 160 : 14 W. B., 224 

1, Banker and customer . — 

Principal and agent . — Cause of action. — Demand. 
— A. deposited certain moneys with B., a banker, 
and drew against them, but not to the full extent, 
the residue was employed on A,^s account by B. 
according to an agreement between them. Held 
that, besides the ordinary relation of hanker and cus- 
tomer, there subsisted also between them that of 
principal and agent ; that, therefore, the right of 
action arose at the time of demand. Nasie bin Ab- 
dul Habib Fazal v. Dayabhai Itchachand 

[10 Bom., 300 

2. Honey deposited. — Demand. 

—Cause of action. — Where a mortgagor allows the 
amount of ins loan to remain in the hands of the 
mortgagee, taking a receipt for it, — Meld that the 
transaction should he regarded as a deposit of money 
with a banker or agent, repayable on demand mth- 
oiit interest, and the suit is not barred if brought 
witliin tlu’Go years after demand. A suit to recover 
the balance of such moneys is in the nature of a suit 
to recover the amount of deposit. Jaferee Begum 

Mahomed Zaeooe Ahsun Khan 

[2 K. W., 409 

S. Cattse of action. — Demand. 

— Plaintiff having received from her brothers a sum 
as an eciulvaient for her share in her father’s estate, 
made over the money to one of the brothers {E.) to 
he invested in the common stock for the purposes 
of trade, it being agreed that she was to receive her 
proportion of the profits. A few' years after this H. 
died, and then a disagreement occurring in the 
family, resort was had to arbitration. The arbitra- 
tors found that certain sums -were due to plaintiff 
and her sisters by the three brothers, hut they were 
Tinahle to settle how much. Plaintiff, being unable 
to recover her due, brought this suit for principal 
and profits. Held that plaintiff’s cause of action 
arose when she made her demand for the money after 
the arbitration award, and that limitation would run 
from no earlier date. Heeeun v. Mariun 

[14 W. B., 87 

4. * Deposit. — Loan repayable 

on demand, — The word “deposit” in the Limitation 
Act XV of 1877, as distinguished from a loan, refers 
to cases where money is lodged with another under 
an express trust, or under circumstances from which 
a trust can he implied. Ram Sukh Bhunjo «. 
Beoemoyi Basi , . . 6 C. L. B., 470 
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art. 61 (1871, art 59). 

See s. 19 (1871, s. 20)-— Acknowledgment 
OE Debts . I. L. R., 5 Bom., 688 


1, Money paid at defendants 

request. — Hindu family. — Debts of manager.— bx 
the year 1867 the plaintiff, who was then living 
jointly with the defendant, who was his brother, exe- 
cuted a bond to secure the repayment of moneys ad- 
yanced to him, which moneys were applied by him for 
the joint benefit of himself and the defendant. In the 
year 1868 the plaintiff* executed another bond for the 
same purpose. In 1870 the plaintiff and defendant 
separated, and the lender, thereupon, sued the plain- 
tiff upon the bond executed in 1867, and obtained a 
decree. In 1874 the plaintiff executed a fresh bond 
in favour of the decree- holder, in order to avoid exe- 
cution of' the decree and to retire the bond of 1868. 
In 1877 (within three years from the date of the 
fresh bond), the plaintiff sued his brother to recover 
a moiety of the sum secured thereby. Held that the 
date upon which money was paid by the plaintiff for 
the defendant must have been before 1870, and that, 
therefore, the suit was barred by limitation under 
Act IX of 1871, schedule II, article 59. Mamlcristo 
Roy V. Muddun G-opal Roy, 12 W. R., 194, followed. 
SuNKUB Pershad V. Gouet Pbeshad 

[I. L. R., 5 Calc., 321 

2. — Suit to recover balance of 

payments made on behalf of defendant. — ApprO'^ 
priation of payments . — In a suit to recover a balance 
with reference to payments made by plaintiff on ac- 
count of defendant, where no mutual account or re- 
ciprocal demands existed, held that plaintiff could not 
recover any items due more than three years prior to 
the date on which the suit was instituted, hut that he 
was entitled to apply all payments even those subse- 
quently made in reduction of so much of his claim as 
was barred. Thakooe Pbeshad Singh v. Mohesh 
Lall 24 W. B,, 390 


Cases now provided for by this article were for- 
merly held to be governed by the general period of 
limitation for suits not otherwise provided for, which 
period was six years under clause 16 of section 1 of 
the Act of 1859. 

It was so held in the case of a servant to whom 
money had been entrusted for a particular purpose, 
and who did not make the payment he was directed to 
make. Amjud Ali v. Ali Buksh . 2 W. B., 122 
Ahmedoollah V. Hue Churn Pandah 

[2W.R.,235 

— Suit for recovery of salary. 

— Money had and received . — The defendant, who was 


See Aet. 120 . ■ I. L. B., 13 Calc., 155 


— art. 02 (1871, art. 60). 

Bee s. 22 (1871, S. 22). 

[I. L. B., 1 Bom., 295 

See Art. 120 (1871, art. 118). 

[I. L. B., 10 Calc., 860 
I, L. R., 3 AIL, 358 
I. L. B., 7 All., 25 


( 3293 ) 


DIGEST OF CASES. 


( 3394 ) 


LIMMATION ACT, IST?, art m^continmd. 

a butwara ameeii employed by the Collector, drew 
from tlie public treasury at Backergunge a sum of 
money to pay tbe establishment, but failed to pay the 
plaintiff, who was a mohurrir under him. In a suit 
against the ameen for recovery of his salary after a 
lapse of tliree years from the time when the salary 
became due, — Meld that the plaintiff^s claim was for 
money had and received on his account, and, therefore, 
he might bring his suit within six years from the date 
of such receipt. Abhaya Ghaean Bxttt Haeo 
Ghandea Das Bahik . . 4 B. I*. B., Ap., 68 

S. C, Obhoy Chuek Dgrr «?. Hueo Chukbeb 
D oss Btjxeb . . . ‘13 W. E., 150 

2, jQf share of money 

had and recemed. — A., J5., and C, being joint credit- 
ors of D,, A. and B. received, in 1856, a payment on 
account in resi)ect of their share in the debt. D. 
having made default in payment of the balance, 
separate suits were brought against him by A., B., 
and €, The Court having held that the payment 
was a payment to all, A, and B. recovered more 
than their share, and C. recovered less. A family 
suit for partition between A., B., and C. -was, in 
1862, compromised, and it was agreed that all claims 
between the parties should he considered as settled; 
but it was agreed that if C. should, out of an appeal 
brought by him against D., have any claim against 
A. and JB., that should he reserved. C"s appeal was, 
in 1863, unsuccessful, and in 1864 he brought an 
action against A. and B, for his share of, the money 
paid in 1856. Meld that he was entitled to recover 
the amount which A, and B. had recovered against 
D. in excess of their claim, and that the suit was not 
barred by tlie law of limitation. Lute Ali Khan ?>. 
Aezalijnissa Begum . , 9 B. L, R., 348 

[S. C. 16 W. R., P. O., 20 
reversing case in Lotf Ali Khan tj. Aezuloonissa 

Begum . , . , . 3 W, R., 113 

S, — Suit for money had and 

received hy one of joint decree-holders, — A decree 
obtained by A. and B. was transferred by B. to C. 
without the knowledge of A. C. executed the decree, 
and A. subsequently sued 0. for his share of the 
proceeds. Meld that if A. had any cause of action 
against C, it would be for money had and received to 
A/s use; and the suit would be governed, as to limit- 
ation, by Act IX of 1871, schedule II, clause 60. 
But, — held A. had no cause of action against C. hut 
only against B. Weboe Ali v. Gaddai Behaei 

[2 C. L. B., 165 

4, IStiU to recover money 

oltained by collusion andfremd , — A suit for the re- 
covery of money obtained hy fraud and collusion is a 
suitfor money received hy a defendant for the plain- 
tiff's use, and therefore, under article 60 of the second 
schedule of Act IX of 1871, is barred unless brought 
within three years of the date when the money was 
received. Raghumoni Aubhicaey v. Nilmoni 
Singh Deo . . . I. L. B., 2 Calc., 393 

5 ^ __ — art. 147. — Suit for 

over-payments under agreement, — Deposit. — Where 
there was a contract between plaintiff and defendant, 
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that defendant should purchase a dwelling-house be- 
nami on account of plaintiff, and reconvey it to plain- 
tiff on his paying up in instalments a certain sum of 
money with interest; and plaintiff, seven years after 
his last payment, sued to recover some payments 
which he had made in excess of his agreement, and 
the first Court dismissed the suit as being barred by 
limitation; but the second Court decreed the suit on 
the plea that the plaintiff's payments were deposits, 
and fell within article 147 of the schedule of the Law 
of Limitation, — Meld hy the High Court that article 
147 applies to deposits I’ecoverable in specie; that 
plaintiff's payment in this case wms a simple over- 
payment ; and that the recovery of it was barred by 
limitation under article 60. liABHA Hath Bose v, 
Bama Chuen Mooheejee . . 26 W. B., 416 

6. and art. 118. — Suit for 

money received hy defendant to plaintiff’s use. — Cer- 
tain immoveable jiroi^erty “was attached in execution of 
a money-decree held by A.^ dated the 22ud August 
1871, on the 1st April 1872. The same property 
was subsequently attached in execution of a decree 
hold by B., dated the 19th August 1871, which 
directed the sale of the property in satisfaction of a 
charge declared thereby. The property was sold in 
execution of this decree. The Munsif directed that 
the proceeds of the sale should he paid to B. A,, wlio 
claimed them on the ground that he had first attach- 
ed the property, appealed against this order. The 
Judge, declaring that A. was entitled to the proceeds, 
reversed the Munsif's order. A, then obtained an 
order from the Munsif directing B. to refund the 
money, which he did, and it was paid to A. B. sued 
A, to recover the money by establishment of his prior 
right to the same, and for the cancelment of the 
Judge's order, alleging that the same wms made with- 
out jurisdiction. Meld (by a majority of the Full 
Bench) that the suit was one for money received by 
the defendant for the plaintiff's use, and was therefore 
governed hy clause 60, schedule II of the Limitation 
Act. Per Stuabt, C, P., and Spank lE, P.— That 
the suit was not such a suit, but was one for which 
no period of limitation wuis provided elsewhere 
than in clause 118 of the schedule, and that it w^as 
governed by that claus< 3 . Bamkishan v. Bhawani 
Das . . . . . I. Ii. B., 1 All., 333 

7. Suit for damages. — Suit 

for money received to plaintiff’s me, — The holder 
of a decree for money, wKich had been sold in the 
execution of a decree against him, sued the auction- 
purchaser, the sale having been set aside, for the 
money he had recovered under the decree. Meld 
that the suit was not one for damages but for money 
payable by the defendant to the plaintiff for money 
received by the defendant for the plaintiffs use, to 
which the period of limitation a])plicahle was three 
years. Bhawani Kuae v, Rikhi Ram 

[I. L. R.,2 All., 354 

See also Ramkishen v, Bhawani 

[I.Ii.B.,1 All.,333 

3 ^ and art. 120. — Suit for 

money received hy the defendant for the plainiff\% 
I use. — Fraud. — Tlie plaintiff claimed, as an heir to JV., 

5 N ■ . 
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— and art. 120. contimted. 

deceased, a moiety of moneys wliicli at the time of 
NJs death were deposited with a hanker and which 
the defendant, the other heir to A., had received 
from siich hanker. Meld that the suit was one for 
money received hy the defendant for the plaintiFs 
use, to wliich the limitation provided in article 62, 
schedule 11 of Act XV of 1877, applied, and not one 
to which the limitation provided in article 120 
applied. KuNnuiir Lal v. Bansi Dhas 

[I. L. B., 3 AIL, 170 

9, Mailure of consideration . — 

Suit for money had and received for the ^daintiff^s 
use. — JDeht.—'Fnov to Soptemher 1879, pecuniary 
dealings took place between D. and A., resulting in 
a debt due hy the former to the latter of B33,000, 
for money lent. Negotiations were carried on 
between the parties as to the mode in which the 
debt should he liquidated ; and, on the 1st Septem- 
ber 1879, it was arranged that D. should execute a 
sale-deed conveying to B. certain immoveable property 
for B55,000, and that B. should pay this amount hy 
giving JD. credit to the extent of the debt, and pay- 
ing the halaiice in cash. In August 1880, D. sued 
B. for specific performance of the contract, which, he 
alleged, iiad heeii settled and executed for tlie sale of 
tlie property. B. in defence alleged that, although 
certain terms and conditions as to the sale had been 
definitely settled for einhodiment in a forinal sale- 
deed, it was only subject to these terms and condi- 
tions that he had l)een prepared to complete tlie trans- 
action, and that, as they had been omitted from the 
dociiiiient executed hy JJ. on the 1st September 1879, 
he had ncTer accepted that document. In March 
1884, the High Court, on appeal, dismissed the suit, 
holding that the parties had never been ad idem with 
reference to tlie contract alleged hy X>., and that the 
document of the 1st September 1879 had never been 
finally accepted so as to he binding and enforceable 
hy law. Ill September 1884 B. sued D. for recovery 
of the sum of E33,000, with interest. He contended 
that, under the. terms of the arrangement made on 
the 1st September 1879, the debt of B33,000 then 
o icing to him changed its character j that it was no 
longer merely the old balance due hy the defendant, 
but imving been credited in the latteVs books, should 
be treated as a. payment by him (the plaintiff) as a 
deposit on account of the sale ; that the suit was 
therefore one for money had and received by the de- 
fendant to the use of the plaintiff; and that the 
cause of action did not arise until the contract failed, 
by reason of the decree of the High Court on i4th 
March 1884, dismissing the suit for specific perfonii- 
ancc. Meld that this contention must fail, and the 
debt must he treated as the old balance due by the 
defendant to tlie plaintiff, inasmuch as by the terms 
of the agreement itself which the plaintiff set up no 
deposit was payable, and the price was not to be paid 
till the completion of the contract, and inasmuch as 
the ]jlaintiff, in demanding payment, after the nego- 
tiations had failed, demanded it simply as for the 
halaiiee of the old debt, and not as for the return of 
a deposit. Meld, further, that the 1st September 
1879, upon which the contract set up by the plaintiff- 
was alk'ged to have been completed, was the latest 
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possible date upon whicbl the debt could be said to 
have become due, and tliat, inasmuch as the present 
suit was not brought until the 8th September 1884, 
it was barred by limitation. Dhum SiNaii «?. Gai^Q-a 
Ram » 0 . « I, L. B#, 8 AIL, 214: 

10 . and arts, 97, 120.— 

Suit for money paid hy a pre~emptor imder a decree 
for pre-emption which has become void.-— Suit for 
money had and received for plaintiff^ s use, — Suit for 
money paid upon an existing consideration which 
aftertoards fails. — Pending an appeal from a decree 
for pre-emption in respect of certain property condi- 
tional upon payment of ^1,595, tbe pre-emptor decrce- 
bolder, in August 1880, applied for possession of the 
property in execution of the decree, alleging payment 
of the Rl,595 to the judgment-debtors out of Court, 
and filing a receipt given hy them for the money. This 
application was ultimately struck off. In April 1881, 
judgment was given in the appeal, increasing the 
amount'’ to he paid by the decree-holder to Rl,994, 
wliich was to be deposited in court within a certain 
time. The decree-holder did not deposit the balance 
thus directed to he paid, and the decree for possession 
of the property accordingly became void. In 1882, 
the decree-holder assigned to K. his right to recover 
from the judgment-debtors the sum of Rl,595 wdiich 
lie had paid to them in August 1880. In December 
1883, K. sued the judgment-debtors for recovery of 
the Rl,595 with interest. Held that article 62 of the 
Limitation Act did not govern the suit, but that 
article 97, and, if not, article 120, would apply, and^tbe 
suit was therefore not barred by limitation. Koji 
Ram V. IsHAE Das , . I, L. B,, 8 AIL, 273 

and art, 132. — Suit to 

establish right to hereditary allowance. — The parties, 
who were desais of Mohudha in addition to their 
desaigiri allowance, enjoyed an allowance called 
amin sukhdi/^ In 1847 the plaintiff sued the de- 
fendants father and the Collector of Kaira for a 
share of the allowance ; but as the wdiole of it had 
been reserved by the Collector to the defendants 
father as the officiating desai, the suit was rejected 
under Act XI of 1843. In 1866 an arrangement was 
come to under which a sum of R40-2 was to be an- 
nually available over and above the remuneration of 
the officiator. On the 9th July 1867 the defendant 
received this sum for the first time. In 1873 a new 
arrangement was effected under which the service 
was abolished, the Government resuming half of the 
allowance and giving up the other half freed from 
service unconditionally to the desais. On 4th Octo- 
ber 1878, the plaintiff brought this suit to establish 
his right to a share of the moiety of the ainin 
sukhdi allowance given to the desais by the Govern- 
ment, and to recover his share of the amount received 
by the defendant. Meld that the plaintiff’s cause 
of action in this suit arose on the day when the offi- 
ciating desai received the surplus of the allowance 
freed from the condition of service and available for 
distribution amongst the desais as alleged by the 
plaintiff, and the suit having been brought within 
twelve years of that day was not time-barred. That 
the limitation of three years under article 62 of the 
Limitation Act XV of 1877, Schedule II, and not that 
of twelve years under article 132, was applicable 
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132 — continued, 

to a claim by one sliarer against another to recover 
arrears of an allowance attached to a hereditary office, 
and not more than three years’ arrears of the amin 
snldidi allowance could, therefore, be awarded. 
Bbsai ManekiiAI)- Ameatla^' -y. Besai Shivlal 
Beogieal , , I. L. B., 8 Bom., 426 

12. sharer of hah 

against amther sharer, — Desaigiri allomance, — A 
suit by one sharer in a vatan against another sharer 
or alleged sharer who has improperly received the 
plamtiffi’s share of the “hak” is a suit for money 
received by the defendant for the plaintiff’s use, and 
the period of limitation is three years as prescribed 
by article 60 of the Limitation Act, 1871. Habmukh:- 
Q-AFsi t7. Haeisukhpeasad . 1. 14 . B., 7 Bom., 191 

13. io recQ'ver arrears , — 

Suit for money had and received, — Beshpande vatan, 
•^Suit by one sharer against other. — Where a person 
having previously obtained a decree declaratory of his 
title sues his co-sharer in a deshpaiicle vatan, who is 
bound by tbe decree to recover arrears, his suit is 
a suit for money had and received by the defendant 
to the plaintiff’s use j and the period of limitation is 
three years as prescribed by article 62, schedule II of 
Act XV of 1877. Non-participation of profits hy the 
plaintiff for more than twelve years from the date of 
the previous decree does not extinguish his title and 
he can recover arrears for three years preceding the 
date of his suit to recover them. BuiiAbh Vahuji 
t?. Bafsidhaeeai . . I. Ii. B., 9 Bom., Ill 

14. — ~ — Money received. — Trust 

for specific purpose. — R. sued his father and brother 
A. for partition of the family estate and obtained a 
decree by which he was entitled to recover, inter alia, 
one third of a debt due to tbe family. In May 1878 
the debtor, having received no notice of claim, 
paid the debt to the father. The father died and his 
estate came into the possession of A, Held, in a suit 
brought by in July 1881 against A. for one third 
of the debt, that the money received by the father was 
not held in trust for a specific purpose, and that the 
suit was barred by article 62 of schedule II of 
the Limitation Act. Aeunachala Pielai v. Rama- 
SAMX-A PiiiLAi , . I. L. B., 6 Mad., 402 

15. and art. 127, — Joint 

Hindu family. — Separation. — Joint property . — 
After the separation of P. and T., two members of a 
joint Hindu family, certain bonds continued to be 
held by them jointly. Four years after the separation, 
P. obtained a decree in respect of one of these bonds 
(which had been obtained in bis name alone), and 
realised the amount decreed in the same year. Eight 
years afterwards, T. brought a suit against P. claim- 
ing to be entitled to a share in the money realised. 
Held that article 62, and not article 127, of schedule 
II of the Limitation Act was applicable to the suit. 
Thaktte Peasab V. Paetab . I. L. B., 6 All., 442 

16. and a,-rt. 109. — Suit for 

money received hy defendant to plaintiff’s ^lse . — 
Vatandars Act, III of 1874, s. 8. — Under section 8 
of the Vatandars (Bombay) Act, HI of 1874, the 
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Collector passed an order, that a contribution should 
he paid by the holders of a part of the shetsandi 
vatan towards the annual emolument of the office- 
holder. As payment was not made, lie caused the 
defaulters’ moveable property to be sold on the 18th 
May 1881 as for an arrear of. land revenue, and part 
of the sale-proceeds to be paid over to the office-holder. 
The defaulters had, in the meantime, appealed to the 
Revenue Commissioner, who eventually, on the 17th 
December 1881, amended the Collector’s order by 
reducing very considerably the amount of contribu- 
tion to he paid to the office-holder. Thereupon the 
defaulters filed a suit on the 9tli April 1884 to 
recover from the office-holder the difference between 
what he had received under the Collector’s order and 
what lie ought to have received according to the 
Revenue Commissioner’s order. Held that the suit 
was one for money had and received by the defendant 
to the plaintiff’s use, and, as such, governed by 
article 62 of schedule II of the Limitation Act (XV 
of 1877). Labji Naik v. Musabi 

[I. L. B., 10 Bom., 665 

Suit by deshmulcli for de- 
ductions by Collector from toatan. — Where a Col- 
lector in the year 1854 employed certain karkuns 
to assist a deshmukh in the performance of his duty, 
deducting the amount of their pay from the desh- 
inukhi watan, but failed to show that the employ- 
ment of such kiUrkuns was necessary, it was held that 
the deslminkli was entitled to recover the amount 
so deducted from his watan, as money received hy the 
defendant to the use of the plaintiffs and not as an in- 
terest in immoveable property,* that his cause of action 
was not barred in 1870, for that a new cause of action 
in respect of such deductions accrued each year in 
which the deduction was made, and that six years’ 
arrears of such deductions could be recovered under 
section 1, clause 16 of Act XIV of 1859. Eangoba 
Naik v, Colbectoe oe Ratkag-iei 

[8 Bom., A. C., 107 

23 , and art. 132. — Suit for 

money value of fixed quantities of grain payable by 
tenant to landlord.— -Nature of such claim for ptir- 
poses of limitation. — Sidt to enforce payment of money 
charged on land. — Immoveable property .—Nihan- 
dha.— Money value of goods.— An iiiamdar, in a 
suit against his tenant, established his right to the 
money value of a fixed quantity of grain to be 
paid to him yearly hy his tenant, and subsequently 
brought this suit to recover from bis tenant tbe 
arrears of such payments for ten years at tbe market 
rate prevailing in the last month of each of those 
years. The defendants contended that arrears for only 
three years were recoverable under the Limitation Act 
(XV of 1877), and that the rates applicable to ascer- 
tain the amount were the Government auction rates. 
Held that the plaintiff’s right would, under the Hindu 
law, be nibandha,” and would under the law rank 
for many puiq^oses as immoveable property, but that 
a different princiifie applied to sums realised and be- 
come payable in tbe hands of him who realised them 
to the intended recipient. The interest or jural rela- 
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162 — CO ii t i nu eel, 

tion of right of such recipient was nibandha, but th ? 
particular sum due to him was either money receive? 
to his use, or payable on a contract, and money whic^ 
would remain due, though the grant constituting th® 
nibandha were cancelled and had ceased to exist after 
the realisation of the money. It being thus distin- 
giiisliable from the original right wliich produced it, 
the claim in this suit was barred by limitation after 
three years. Money value means the market value, ! 
that for which the grain would actually sell, not a 
merely arbitrary value called auction rates. Moe- 
BHAT PUEOHIT V. GAHGtADHAE KaBKAEE 

[I. L. E., 8 Bom., 234 

19, — ^Ofiey deposUedfor repays 

ment on a contingency . — The period of limitation for 
a suit to recover money deposited by the plaintiff with 
the defendant, upon the understanding that it will be 
returned in amertain event, should be calculated, not 
under article 115, but under article G2 of schedule II 
of Act XV of 1877. Sueb period begins to run on 
the bappening of the event. Johuei Mahton •v, 
TiiAE:ooB Nath Lbkee 

[I. Ii. B., 5 Calc., 830 :*6 C. Ii. B., 355 

— art. 63 (1871, art. 61 5 1859, 8. 1, 
cl. 9), 

— j^Qf inter eH, Suit for 

money payable on demand. — Suit for money de- 
posited payable on demand . — The plaintiff in this 
suit deposited certain money with the defendants, 
a firm of bankers, on the 30th August 1863. On the 
2ii(l January 18G7, an account was stated and a balance 
found to be due to the plaintiff consisting of the ori- 
ginal deposit, and interest on the same calculated at 
six per cent, per amiiim. On the 11th February 
1876, the defendants having proposed to pay the 
plaintiff such balance, togetlier with interest on the 
original deposit, from the 2n(I January 1867 to the 
15th February 1876, calculated at four per cent, per 
armum, the plaintiff demanded that she should be paid 
such interest at the rate of six per cent, per annum. 
The defendants refused to accede to this demand on 
the 14th February 187(3, and on the 17th of the same 
moutli they paid the plaintiff such balance with such 
interest calculated at the rate they proposed, viz.y four 
per cent. On the 11th February 1879 the plaintiff 
brought the present suit against the defendants in 
which she claimed the sum representing the difference 
hotwoeu such interest calculated at four per cent, and 
six per cent. ,* alleging that her cause of action arose 
on the 14th February 1876. Meld that the suit could 
not he regarded as either one for money lent under 
an agreement that it should he payable on demand, 
or one for money deposited under an agreement that 
it should be payable on demand, but must be 
regarded as one for a balance of money payable for 
interest for money due, to which clause 9, section 1 
of Act XIV of 1859, article 61, schedule II of Act IX 
of 1871, and article 63, schedule II of Act XV of 1877, 
had successively applied, and the suit was barred by 
limitation. Makunbi KtTAU d. Balkishbn Das 

[1. L. B., 3 All,, 328 


LIMITATION ACT, 1877 — continued, 

art. 64 (1871, art. 62). ^ 

See Aet. 85 (1871, aet. 87). 

[I. L. B., 5 Calc., 750 

See Guaediak— Duties anb Powees or 
GuABDiAifs • . 13 C. L. B., 113 

3 ^ — Account statedj Signature 

to, — An account stated, within the meaning of arti- 
cle 62, schedule II of Act IX of 1871, need not be 
signed by the debtor. Taeiney Chuen Nunpt w. 
Abdue Eohoman . . . 2 C. L. E., 346 

2. — .... .o,— . Account stated, — Simulta- 

neous verbal agreement. — Simultaneous written 
agreement . — A simultaneous verbal agreement can- 
not extend the ordinary period of limitation for a 
suit on an account stated. An agreement to extend 
the period must be in writing, and signed by the 
defendant or his agent. Dag-busa v. Shamab 

[I. L. B., 8 Bom., 642 

3 , Suit on account stated.---^ 

Aclcnowledgment in writing. — It is not necessary, in 
a suit on an account stated, to entitle tlie plaintiff to 
recover items of the debt which became due three 
years before suit, that the defendant should have 
acknowledged the accounts in writing. Nanb Lab 
V. Nait Eam , . . . 7 N, W., 106 

Suit on accounts stated 

orally or in writing. — The period of limitation for 
suits on accounts stated is the same whether the 
accounts arc stated verbally or in writing, and is 
governed by Aet XV of 1877, schedule II, clause 64. 
Akbab V . Khan 

[I. L. E., 7 Calc., 256 ; 8 0. L. B., 633 

Under Act XIV of 1859 it was held that unless 
the original riglit had been kept alive by a written 
acknowledgment, or the transaction of adjustment 
of account amounted to a new and distinct contract, 
limitation ran from the date of the original debt for 
the balance of which the suit was brought. Kun- 
HYA LaLL V . BuNSEB 

[Agra, F. B., 94: Ed. 1874, 71, 

5, Verbal admission of cor- 

rectness of account. — A mere verbal admission of 
the correctness of an account, the items qf which 
were barred by the Act, was not sufficient to create 
a new starting-point. Subbaeama v. Eastubu 
Muttusami . . . .3 Mad., 378 

6, — ^ ^ — Signing and adjustment of 

account, — Semhle^ — That the adjustment and sign- 
ing of an account hj the defendant was held to be 
a sufficient contract m writing to satisfy the require- 
ments of clause 9 of section 1 of the Act of 1859. 
Umebchanb Hukamchanb V , Bulahibas Lab- 

' CHAND . . . ,5 Bom., O. C., 16 

See Beooke v. Gibbon , . 19 W. B., 244 

7, Settlement of accounts.-— 

Admission of balance. — New contract,-— Nfh&CQ a 
settlement of accounts is made between a commis* 
aion agent and his principal, and a sum f (mud and 
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admitted to be due by one to tlie otlier, tlie date on 
whicli tbis is done might be regarded as that of a new 
oontract to pay within the meaning of Act XIV of 
1859, section 1, clause 9, from which limitation could 
be counted. Bissesstjb Gie -y* Sebb Kishen Shaha 
Chowdhey . , . . 24 W. E., 440 

, Benaesee Doss d, Khooshaii Chfni). Khoo- 

SHAE ChUND V, PalMEE 

[2 Agra, Pt. II, 170 

3, Stiiifor balance of account 

on allegation of accoibit staiedi — Fresh contract to 
pay , — To render an agreement, Come to orally for 
the x>ayment of the balance of an antecedent debt on 
a settlement of accounts, available in support of a 
suit brought after the expiration of the period of 
limitution applicable to such debt, it must he clearly 
shown to have amounted to a new valid contract to 
pay the balance, which extinguished the original 
cause of action. Hieada Kaeibasappah v. Gadioi 
Mub'dappa , . . .6 Mad., 197 

Bee Eamkeisto Paul Chowdhey v. Hueey Bass 
Koondoo . Marsli., 219 : 1 Hay, 569 

9^ Account settled and balance 

struch, — Few contract. — Where an endorsement 
on a bond showed that an account was made up, 
a balance struck, and that it was agreed to be paid 
at a future day with interest , — Keldt in a suit for 
the amount as due on an acknowledgment made on 
the bond, that it -was not an acknowledgment, but a 
contract by which time was given for payment, and 
limitation ran from the date specilied for payment. 
Bissumbhue Shi v. Bukto Bedabul Hossein 

[17 W. R., 406 

10. ' — ' — Adjustment of accounts. — 

Demand . — In order that an unsigned adjustment and 
settlement of accounts may operate to give a fresh 
starting-point from which limitation commences to 
run, there must be cross-demands, the striking of 
the balance between which constitutes a new consi- 
deration for the promise on the part of the person 
against whom the balance is found to pay tlie bal- 
ance so settled. Mulcliand Qulahchand v. Q-irdTiar 
MadhaVy 8 Bom.y A. 0., d, followed. Haegopal 
Pb EMSUKHDAS V. AbDUL KHAH HAJI MuhAMMAD 

[9 Bom., 429 

In the case there followed it was held that where 
there had been a running account between the plaintiff 
and tbe defendant consisting of advances made by the 
former, and part-payments by the latter, the plaintiff 
w'iis entitled to recover only in respect of advances 
made by him within three years preceding the in- 
stitution of his suit, hut he had a right to appropriate 
any payments made within that time to the reduc- 
tion of the general hulaiice, even though the re- 
covery of such balance was barred by time. Mul- 
CIIAJJD GULATiCHAHB V. GlEDHAE MaBHAV 

[8 Bom., A. C., 6 

11. Account stated. — Signed 

balance of account. — Achnowledgment. — A sum of 
money was dc})ositc(l with the defendant’s iirm in 
1857. Three years afterwards interest w'as paid by 
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the firm, which w'as debited in the ledger to the 
creditor against a credit of a like amount. In 1875 
a balance was struck, and carried to another account 
signed by the defendant, and acknowledging the 
same to be “due for balance of old account.” In 
1878 the account was again balanced, and the balance 
again transferred to a fresh account similarly signed. 
Held that the transaction did not amount to an 
account stated within tlie meaning of article 62, 
schedule II of Act IX of 1871, or article 64 of 
schedule II of Act XV of 1877, and was no more 
than a mere acknowledgment, which, as the suit 
had then long been barred by limitation, was of no 
avail. An account stated, in the true sense of the 
term, and in the sense employed in the above-men- 
tioned sections of the Limitation Acts of 1871 and 
1877, is where several items of claim are brought 
into account on either side, and being set against one 
anotber, a balance is struck, aud the consideration 
for the payment of the balance is the discharge on 
each side, each party resigning Ins own rights on the 
sums lie can claim, in consideration of a similar 
abandonment on the other side, and of an agreement 
to pay, and to receive in discharge, the balance found 
due. Nahanibai v, ISTathu Bhau 

[I. L. E., 7 Bom., 414 

12 . ' • ' Khatay Suit on a.-^LimiU 

ation. — Achnowledgment. — Constriiction.-^A khata 
consisting of one item only on the debit side, and 
bearing the mark of the debtor, held to l^e a mere 
acknowledgment, and not an account stated. Tei- 
BHOVAN GANG-AEAM V. AmIHA 

[I. la, B., 9 Bom., 616 

13 . — — Suit for money on account 

stated.^On the 9th October 1875, tbe book contain- 
ing the accounts between the plaintiff and the de- 
fendant, kept by tbe plaintiff, was examined by the 
parties, and a balance was struck in the plaintiff^ s 
favour Avhich was orally approved and admitted by 
the defendant. On the 2iid April 1877 the plaintiff 
sued the defendant for the amount of this balance 
“ on the basis of the account-book.” Held that the 
suit was in effect one on accounts stated falling within 
article 62, schedule II of Act IX of 1871, aud could 
be brought within three years from the 9th October 
1875 for the total balance struck, and being so 
brought was within time. Nahd Ram: v. Ram 
Peasad . . . I. L. E., 2 All., 641 

14. Suit for money due on 

accounts stated . — “ Title^^ acquired under Act IX of 
1871. — Suit for money lent . — The plaintiff sued tlie 
defendant for money due upon accounts stated be- 
tween tbem in December 1874 wben Act IX of 1871 
was in force. Such accounts were not signed by the 
defendant. The suit was instituted after Act XV of 
1877, which repealed Act IX of 1871, had come into 
force. Held that the pla/iutiiPs right to sue upon 
such accounts ulthin three years from the date the 
same were stated was not a “ title acejuirod under 
Act IX of 1871, within tlie meaning of section 2 of 
Act XV of 1877, which, under the provisions of that 
section, was not affected by the reyieal of Act IX of 
1871, and the suit was notgoverneil by the provisions 
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of Act IX of 1871, but by those of Act XV of 1877, 
and that, therefore, the accounts not being signed by 
the defendant, the plaintiJffi could not claim the 
benefit of article 64 of schedule II of the latter Act, 
but must be regarded as suing merely for money lent. 
Thakfbyai. V. Sheo Smas Eai 

[1. L. E.3 2 All., 872 

15 , — Statement of account un^ 

signed, — Catise of action, — The plaintiffs claimed 
on a statement of account in writing dated the 18th 
October 1877; this statement of account was not 
signed by the defendant. The date of the institution 
of the suit was the 30th September 1880. A Divi- 
sion Bench of the High Court held on the appeal, on 
the case coming up before them on the 18th October 
1877, that the suit w'as not based upon any express 
contract made between the parties; and that the 
transaction which took place on that date did not 
constitute an implied contract, and that, therefore, 
these contentions were not open to the plaintiffs, hut 
the Court referred the question whether the plain- 
tiffs’ claim, so far as it was based on the statement of 
account on the 18th October 1877, fell within article 
64 of schedule II of Act XV of 1877. Eeld, by 
Mittee, Pbiksep, and McDonell, JJ. — That the 
question referred was a matter of limitation arising 
in the case wliicli had not been decided in the order 
of reference, and witbout such a decision the case 
could not he disposed of, and as to that point, that 
the statement of account not being signed by the de- 
fendant, did not fall within the terms of article 64 
of schedule II of Act XV of 1877. Eeldf by 
Gaeth, C. J.i and Tottenham, J. — That the Division 
Bench having held that the transaction afforded no 
basis for a suit had disposed of the case, and the 
question referred was therefore immaterial, Dhkhi 
Sahh Mahomed Bihhh 

[I. L. B., 10 Calc., 284 : IS C. L. B., 445 

Accottni stated, — Agree- 
ment to pcfg debt hg instalments.— • Suit for whole 
amount due, — A. being the holder of a decree against 
B.i B.i on the 7tli July 1875, entered into a kistibandi 
and filed it in Court, setting out that he w'ould pay 
off the debt due under the decree by certain instal- 
ments, and that, in default of payment of one instal- 
ment, the whole amount of the debt might he re- 
covered by taking out execution of tlie decree. By 
the kistbandi certain immoveable property w^as 
pledged to secure the debt, hut the kistbandi was not 
registered. B, failed to pay the first instalment, 
which fell due on the 14th August 1875 ; and A.^ on 
the 19th June 1878, applied for execution of his 
decree, hut the application was refused, and A. refer- 
red to a regular suit. In a suit brought by A, on 
the 29th January 1879 against B. for the whole 
debt due under the decree, — Eeld that, inasmuch as 
no appeal had been preferred against the order dis- 
allowing execution, A. was hound by that decision ; 
but that the suit might he taken to he one for an ac- 
count stated in \\Titing with an agreement for pay- 
ment at a certain stated period of time as regards the 
instalments due, whieli were not barred by limitation; 
the suit as roganls the instalments which had not fallen 
due being premature, and those previous to the 29th 


LIMITATION ACT, 1877, mtSA—eonUnwd, 

January 1870 being barred by article 64 of the 
Limitation Act. Bhekhah Bobby n, Bajeoop 
K ooEB . . . I. L. E., 8 Oale .5 912 

X7, Suit on adjustment of ac- 

count hetw-een landlord and tenant on def atilt in pig- 
ment of rent. — Beng, Act VIII of 1869, — Where, 
in consequence of default in the payment of rent, an 
adjustment of accounts was entered into hetween 
landlord and tenant, and a balance found to he due 
from the tenant, — £< 9 Z<f that an action to recover 
such balance with interest was not a suit for arrears 
of rent under Bengal Act VIII of 1869; but a suit for 
the recovery of money on account governed by the 
provisions of the Limitation Law, schedule II, article 
62. DoiiEE Chanb Gooe Dyad Singh 

[24W.B.,218 

3_8. Suit on account stated h$ 

guardian as agent of minor . — A suit on an account 
stated against a minor cannot succeed unless it 
he shown that the act of .the guardian acting as 
agent in the matter of the settlement of account is 
beneficial to the interests of the minor. Aziiddin 
Hossein Lloyd . . ' 18 O, I*. B., 112 


Surety on hond undertaking 

to pay eventually/^ — A. verbally became surety 

upon a bond executed by B, for repayment, in May 
1872, to the plaintiff, of certain advances, promising, 
if B. does not pay eventually (shesh projunto) I wilL’^ 
Default was made, and in April 1878 the plaintiff 
filed a suit against both B, and A., the suit being 
clearly barred as against the latter., Eeld that the 
words shesh pro junto” could not he taken as limit- 
ed to the time specified in the hond, and that the 
lower Court, in order to determine w^hether the suit 
was barred against A., must find upon the evidence 
when a demand was made upon him for payment, and 
then apply article 65 of Act XV of 1877, schedule IL 
Bishumbee Dey Poddae V . Hhngshesiihe Moo- 
KEEJEE . . , . 4 C. L* B., 84 


1, Claim not "based on single 

bond . — The limitation provided in article 66 of 
Act XV of 1877 is not applicable to a suit in which 
the claim is not based on a single bond, i.e.s a bond or 
written engagement for the payment of money, with- 
out a penalty. Lachman Singh v. Kesei 

[I. L. B., 4 All, 3 

2 . Bond. — Interest payable 

monthly, — Payment at a specified date. — Limit- 
ation Act, 1871, art. 75 . — The defendant executed a 
bond, which provided that interest should he payable 
monthly, and that the principal should become due 
witliin six months from the date of execution; the bond 
contained a clause to the effect that if the interest 


— art. 66 (ISTL art. 65). 

See Aet. 116 . I. L. B.j S AII .9 ^76 


art. 65 (1871, art. 63), 

See Aet. 95 (1871, aet. 95), 

[12 Bom., 288 

See Aet. 116 « I. L. E., 8 All, 712 
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should not be paid according to the terms of the 
bond, or if the creditor should feel any doubts as to 
Ills being able to realise the priiieipal, he should not 
be bound to wait until the expiry of the six months 
in order to bring his suit, but should be at liberty to 
realise the principal and interest in any manner he 
might choose , — Seld that a suit on the bond brought 
within three years from the date of the day specified 
therein for payment, was not barred by limitation, as 
the case fell under article 65 of schedule II of Act 
IX of 1871, and not under article 75 of schedule II 
of that Act. Kaeain Babf u. Gouei Pershad 
Bias . . ■ , . I. L. H., 5 Calc., 21 

art. 67 (isn, art. 66 ). 

See Art. 75 . I. L. R, 2 Ail., S22 

See Dekkan Agricultiteists’ Relief 
Act, 1879, s. 72. 

[I. li. R., 9 Bom., 461 

aTt. 68 (1871, art. 67). 

See Art. 75 . I. L. R., 2 All., 322 

art. 69 (1871, art. 68 ). 

]]ill of eschmige, — DislionouT 

of hill. — Suit against acceptor. — Ji., on the 12t]i 
October 1855, drew a hill of exchange, payable three 
inoiifchs after date, in favour of R., which was accepted 
by J. Before the bill became duo JB. endorsed it to R., 
who again endorsed it for full value to M. B. cf' Co., of 
which firm M, L. was a partner. If. R. Sp Co. dis- 
counted the hill with C., who presented it at maturity 
to «/., who dishonoured it. Q. thereupon sued M. R., 
and recovered a decree, which M. L. satisfied. M. L. 
thereupon brought the present suit, on the ISth Feb- 
ruary 1865, against J. as the acceptor of the bill for the 
amount be paid under G.^’s decree. Keld (confirming 
the decision of Xorma^t, J.) that the suit was barred 
by limitation, the plaintiff’s cause of action having 
accrued when the hill became payable and the ac- 
ceptor refused to pay. Mohexdro Lall Bose c. 
Jabub Kisseit Sinoh . . 14 W. R., O. C., 5 

S. C. in the Court below . Bourlie, O. C., 157 

art. 72 (1871, art. 71). 

Bromissory note after six 

months when dematid was made.^^ — Necessity of de- 
mand . — Where a promissory note was made payable 
after six months, whenever the payee should demand 
the same,” with interest, it was held that the law of 
limitation began to run upon the expiration of six 
months from the date of the note, JBAUisrissA Ladli 
Eeq-am Sahbb V . Manikji Kharsetji 

[7 Bom., O. C., 36 
See Madhaybhai Shivbhait ». Fatteshstg- Xutha- 
BHAi » . . . .10 Bom., 487 

art. 73 (1871, art. 72). 

See s. 2 . . I. L. R., 2 Mad., 113 

See Art. 120 . I. L. B., 6 Mad., 290 

1, Tromissorg note payahle 

on demand , — Under Act XIV of 1859, the period 
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of limitation on a promissory note payable on demand 
commenced to run from the date of the note and not 
from the date of demand. Vinayae: Gotinb i\ 
Babaji. . . . I. L. R., 4 Bom., 230 

Hempamal V. Hanumaji , , 2 Mad., 472 

Tarachand Geose X. AbBTTIi Ali 

[8 B. L. R., 24: 16 W. E., O, C., 1 
S, C. in Court below. Abdel Alt o. Taeachand 
Ohosb . . . . 6 B. li. B., 292 

^The Act of 1871, hov/ever, altered the time from 
which the cause of action arose in such a case to the 
date when the demand was made,- but under the 
present Act the Law w’as again altered and now re- 
mains as it was held to be under the Act of 1859, 

2, Promissory note payable 

on demand. — Cause of action. — The defendant gave 
the plaintiff a promissoi'y note on the 5th Aibgiist 
1869, x)ayahlo on demand with interest at 5 per cent, 
per annum. Xo sum either in respect of principal or 
interest was paid on the note, and payment was 
demanded for the first time in November 1875. Act 
XIV of 1859 contained no provision as to the date of 
the accrual of the cause of action in a suit 011 a pro- 
missory note payable on demand, but Act IX of 1871, 
wliicli repealed Act XIV of 1859, and which applied 
to suits brought after the 1st April 1873, provided 
that the cause of action in such a suit shall be taken 
to arise on the date of the demand. In a suit 
brouglit on the note after the demand, — Eeld that tiio 
cause of action arose at the date of the note, and as 
a suit on it would have been barred under Act XIV 
of 1859 if brought before the 1st April 1873, the 
subsequent repeal of that Act would not revive the 
plaintiffs right to sue. NocooR Chendee Bose ?.?. 
Kally CooaiAR Geose . I. X,. B., 1 Calc., 328 

Nee Venkata Chella Mebali v. Sasha&herry 

Rae 7 Mad., 283 

And Molaeatalia Naoanna V. Pedea Narapp.^ 

[7 Mad., 288 

3. ActXIVofmd.—ActlX 

of 1871. — Promissory note payable on demand. — On 
the 12th December 1S64 the plaintiff sold seven bars 
of gold to the defendants, and deposited with them the 
value thereof, to run at interest, and payable on 
demand. The defendants entered the amount in 
their own hooks, and furnished the plaintiff with a 
pass-book, which contained this entry: '^The ac- 
count of the amount deposited by B. (the plaintiff) 
with F. (the defendants) of the city of Poona. The 
details of it are as follows : Wo have debited the 
amount to ourselves, and will return it whenever 
you demand it. Shake 1786 (A.D. 1S64<).” The de- 
fendants adjusted the account in the plaintiff’s pass- 
book in July 1865 in these words : “ Balance this day, 
the 1st Jyestvadya, Shake 1787, Rl, 159-2-0. Inter- 
est on this sum will run from 1st Jyest vadya, Shake 
1787 (A.D. 1865).” This entry was signed by the 
defendants. The plaintiff drew several times against 
this account witliin the first year, sometimes taking 
cash and sometimes gold. On the plaintiff’s demand- 
ing the money in April 1877, the defendants refused 
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to Tiav it. The plaintiff, therefore, filed a suit apinst 
them on the 25th Jane 1877. The defendants pleaded 
limitation. EeU that, regarding the entry made by 
the defendants in the plaintiffs book as a propssory 
note the suit was barred by the law oi limitation. 
VisIyak Goyinp «. ^ ^3^ 

These are cases where the suit was, 'when Act IX 
o£ 1871 came into force, already barred under Act 
XIV of 1859. But in a Madras case the principle 
was held to be the same where the suit was not barred 
under that Act at the time Act IX of 1871 came 
, into force. 

' Suit on promissory note 


executed while Act XIV of 1859 was in force hut 
not havred under that Act . — Cause of action. In a 
suit brought after the 1st April 1873 on a promis- 
sory note for a sum payable on demand, executed 
while the old Limitation Act (XIV of 1859) was in 
force, hut not barred under that Act at the time the 
new Limitation Act (IX of 1871) came into force, the 
period of limitation ouglit to he computed from the 
date of the note and not from that of the demand. 
The new Act merely alters the point of time, as to 
notes executed after its enactment, from which the 
period is to he reckoned, and does not make a demand 
a mode of extending the period of limitation. Chin- 
NASAMi Iyengar, alias Streenivassa Rageata 
CTiakyar V. Gopalachaeey . . 7 Mad., 392 

^ — ^Promissory note. — Nova- 


holder of a promissory note, payable on 
demand, dated 14th April 1870, demanded payment 
on 8th Deeomber 1872. The maker then paid inter- 
est in advance up to 1st April 1873, upon the condi- 
tion that the holder should make no demand until 
that date. Meld that this transaction amounted to 
the substitution of a new contract for that contained 
in the promissory note ; that the period of limitation 
inust he reckoned from 1st April 1873 j and that, 
consequently, a suit to recover the balance duo on the 
note, instituted on 27th March 1876, was not barred. 
Nata Hiea V. Janaedan Ramachandea 

[1. Ii. B., 1 Bom., 503 

The question was raised under the Act of 1871, 
whether the bringing of an action to recover tbc 
amount due on the 'note could he regarded as a 
sufficient demand, but was undecided. 

See Maeeatehai Shiybhai v, Pattesing Natett- 
ehai ..... 10 Bom., 487 


6 . 


Promissory note payable 


on demand.— Caiise of action.— The suit was brought 
on an instrument in the nature of a promissory note 
payable on demand. The note was executed on 20th 
November 1871 and the suit was filed on the 17th 
November 1875. Held that the suit not having 
been brought until after the date at which section 4 
of Act IX of 1871 and its appendix, schedule II, came 
into operation, the question whether the suit was 
havred or not by the law of limitation must he deter- 
mined by schedule II of that enactment, which 
^nves three years from date of demand. Seld, also, 
Slat the suit was not barred, there being no sugges- 


LIMITA^^IOH A0% 1877, art 73 — continued 
tion of any demand having been made before the 
suit was instituted, Maehavan v. Aceuea 

[I. L. B.,lMad., 301 

art 74 (1871, art 74). 


Under Act XIV of 1859, the decisions seem to have 
been in accordance with this article. 

See Menna Jhunna Koonwab Laljee Roy 

[1 W. B., 121 

Ultae Ali Khan v. Ram Lall 

[Agra, B. B., 83 : Ed. 1874, 63 

art. 75 (1871, art. 75). 

See Aet. 66 (1871, aet. 65). 

[I. li. B., 5 Gale,, 21 
;S'ee Aet. 179 (1871, aet. 167)~-Oeeee bob 

PAYMENT AT SPECIEIED TIME. 

[IB. R.,2Bom., 356 
I. Is, B., 4 All., 83 

See Bonb , . I. If. B., 4 Bom., 96 

[I. I.. R., 3 Mad., 61 


1 . ■ 


Promissory note payable I 


instalments . — A promissory note, dated 2nd April 
1868, stipulated that the principal amount with in- 
terest was to he repaid by half-yearly instalments of 
■El 50 each, and that, in the event of any one of these 
instalments not being punctually paid, the whole 
amount w'as to become payable at once. Default 
ivas made in payment of the first instalment, which 
fell due on 2nd October 1868. In an action brought 
on 19th October 1871 for the recovery of the whole 
amount, — Sekl that the right to bring the suit under 
Act XIV of 1859, section 1, clause 10, accrued to 
the plaintiff on 2nd October 1868, and that, having 
omitted to bring it for more than three years, he was 
too late in instituting it on the 19th October 1871, 
Heidi also, that the plaintiff^s right to the immediate 
payment of the whole amount was not, under the note, 
subject to he defeated by any subsequent payment, and 
that no such subsequent payment (assuming it to have 
been made) could, in the absence of any fresh agree- 
ment, supersede or suspend such right. The proposi- 
tion laid down in Ramlcrishna Maliadev v. Bayaji 
Santaji, 5 Bom., A. C., 35, — tliat, "'although the in- 
stalments were not paid by tlic defendants at the times 
fixed for payment, yet the defendants having paid the 
money on account of them, and the plaintiff having 
accepted it, the payments must he considered, as re- 
gards both parties, as if made at the times fixed ; and 
the plaintiff cannot take advantage of the stipulation 
that the sum should become due on failure to pay any 
instalment, or the defendants rely upon it as making 
the whole debt due, and fixing the period from -wliich 
the time of limitation ran,” — overruled, as there was 
nothing in Act XIV of 1859 to give any such effect to 
an acceptance of part-payment after the whole debt 
has become due. Gumna Dambeeshet v. Bhike 
Haeiba . , . . I. Ii. B.5 1 Bom., 125 


2, Money payable by instal- 

ments . — In a suit for recovery of a certain sum of 
money, the present defendant intervened by a peti* 
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tion agreeing to pay tlie whole amount due on the 
bond if the first instalment was not paid by the 
debtor on the 16th of December 1863. In this suit, 
brought on the 11th of April 1867, for recovery of 
the whole amount, — Meld that, under clause 10, sec- 
tion 1, Act XIV of 1859, the claim was barred. Gaub 
Habi Das v. Maban Mohan Biswas 

[3 B. L. E., A. a, 16 : 11 W. R., 330 

3^ ; ' — . — — — — Promissory note payable hy 

instalments. — Non-payment of instalment. — Payment 
of subsequent instalments. — In August 1856 G. M. 
JP.f S. P.f and J. TP. (the two latter being sureties, 
and having been treated as such by the plaintiff), 
jointly and severally executed a promissory note to 
M. T. B.i payable by instalments, udiicli were ir- 
regularly paid till January 1860, when they ceased; 
the instalment imyable on December 10th, 1857, not 
having been paid till January 5th, 1858, J£ T. B. 
instituted an action against B. B. for the balance 
then due, for which a decree was given. On B. B/s 
moving for a new trial the Judges differed on the 
questions of limitation and laches of the plaintiff, and 
the case was referred for the opinion of the High 
Court, which was in favour of the defendant on the 
point of limitation. Meld that a cause of action at 
once arises on, and limitation runs from, the non-pay- 
ment of an instalment ; and that acceptance of subse- 
quent instalments on a note so payable is not a waiver 
of the limitation which has so commenced to run 
against a surety. Breen v. Baleoub 

[Bourke, O. C., 120 

Earayanappa V. Bhaseae Parmaya 

[7 Bom., A. C., 125 

Ram Krishna Mae ad by t?. Bayaji Santa ji 

[5 Bom., A. C., 35 

But see Gumna Dambeb-shet v. Bhikh Hariba 
[I. L. E., 1 Bom., 125 

4. Bond payable by instal- 

ments. — Stipulation to recover by execution . — Cause 
of action. — Where a certain amount of money was 
recoverable under an instalment bond by the sale of 
the property hypothecated in it, and it was one of 
the stipulations of the bond that the whole amount 
might he recovered hy execution of decree, on default 
of payment occurriug at any one of the stipulated 
periods for the payment of an instalment, — Meld 
that, as a separate suit could not be brought for the 
whole amount on the occasion of any default which 
occurred before the termination of the last kist, the 
whole amount could not, for the purposes of the law 
of limitation, he held to be due on the occasion of 
any such default. JtTGGiJT Mohinee Dossee v. 
Monohtje Koonwae . . 25 W. E., 278 

5. Act, 1871, art. 75. — Bond 

payable by instalments. — TFaiver of default . — Cause 

■j action . — A suit was brought upon an instalment 
bond conditioned upon default in payment of aiiy one 
or more instalments that the whole sum should be 
exigible. Default was made in payment of several 
instalments, but subsequently payments were made 
and accepted by the plaintiff on account of the unpaid, 
instalments. This suit was instituted more than 
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three years after the first default in payment of an in- 
stalment, but within, three years from the time when 
the last payment of an instalment had been made. 
The defendant pleaded limitation. Meld that limit- 
ation ran from the date on which the first default 
was made in payment of an instalment in respect 
of which default the benefit of the provision in the 
75th clause of second schedule of Act IX of 1871 was 
not waived. Uncotenanted Service Bank v. 
Khettermohun Ghose . . 6 N. W., 88 

0^ Pond payable by instal- 

ments. — TFaiver of default. — A bond dated the 23rd 
August 1870, stipulated payment of E39 for prin- 
cipal and R9-12-0 for interest, making in all E48-12, 
by monthly instalments of Rl-8-0, witli the condi- 
tions, first, that in default of payment of a monthly 
instalment interest should be paid at li per cent, per 
mensem till tlic whole amount was paid, and second, 
that in default of payment of any two of the month- 
ly instalments, the whole of the principal should 
become payable at once, exclusive of interest, from 
the date of the bond. Two instalments being overdue 
oil the 24th October 1870, the whole principal became 
payable at once. In an action brought by the obligee 
on the 4th Juno 1874 for the recovery of the money, 
— Meld that the claim was wholly barred, as the first 
condition amounted only to a proviso that the obligee 
might exercise a right of waiver and accept payment 
by instalments instead of suing for the whole, and 
there was nothing to show that he had exercised such 
right of waiver. Navalmal Gambiiiemal v. Dhon- 
DiBA BIN Bhagyanteam . , 11 Bom,, 155 

7. Bond payable by instal- 

ments. — TFaiver. — On the 24th May 1866 M. gave 
A. a bond payable by instalments which provided 
that, if default were made in the payment of one 
instalment, the whole should be due. The first de- 
fault was made on the 28th June 1866. No pay- 
ment was made after Act IX of 1871, schedule II, 
No. 75, came into force. Meld^ in a suit upon such 
bond, that limitation began to run when the first de- 
fault w'as made, and no w’aiver before Act IX of 
1871 came into force could affect it. Ahmad Adi 
V . Haeiza Bibi . . . I, L. E., 3 All,, 514 

See Radha Peasad Singh v. Bhagwan Rai 

[I. L. E., 5 All., 280 

8. TFaiver. — Proof. — Absten- 

tion from suit. — Mere abstinence from suit is not 
sufficient to j>rove waiver of a right to enforce a con- 
dition whereby, upon default of payment of an in- 
stalment, the whole debt becomes due. Sethti v. 
Nayana . . . . I. L. R., 7 Mad., 577 

9^ ^ ^ Debt payable hy instal- 

ments. — JT^aiver. — Proof. — Whei*e a bond for tlm 
payment of money by instalments contains a condi- 
tion that the whole sum then remaining due shall 
become payable on failure to pay any one instalment, 
the creditor, who seeks to recover instalments which 
in due course would have been due subsequently to 
the date on which the recovery of the debt in full 
has become barred, must prove a waiver of his right 
to enforce the condition. Waiver is not to be 
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inferred from mere abstinence to enforce the condi- 
tion. Gopaxa V. Paeamma 

[I. X.. E., 1 Mad., 583 

10, Bond * — Waiver. — Catise 

of action. — The mere acceptance of instalments after 
default, by the obligee of a bond payable by instal- 
ments, which provides that, in case of failure to pay 
one or more instalments, the whole amount of the 
bond due shall become payable, does not constitute a 

waiver,"’ wdthiii the meaning of article 75, schedule 
II of Act IX of 1871, of the obligee’s right to en- 
force such provision. In the case of such a bond the 
cause of action arises on the first default, and limit- 
ation runs from the date of such default. MTrMi?OED 
V. Peal . . - . I. Ij. E., 2 All., 857 

11, Contract to pay by instal- 

ments. — Default in paying an instalment of a debt 
payaMe by imtalments. — When a debt is made pay- 
ahie by instalments, with a proviso that, on default 
of payment of any one instalment the whole debt, or 
80 much of it as may then remain unpaid, shall be- 
come due, limitation runs, nnder Act IX of 1871, or 
Act XV of 1877, from the time of the first default. 
A subsequent acceptance of the instalment in arrear 
operates as a waiver, and suspends the operation of 
tbo law of limitation I hut merely allowing tbo de- 
fault to pass unnoticed does not. Ijr the aiatter 
OE Cheki .Bash Saha v. Kaeitm Mundtte 

[I. L. E., 5 Cale.5 97 

12, Decree payable by install 

mmls . — D&fanlt . — Waiver . — Estoppel . — Applica- 
tion for execution as provided for in case of default. 
— Application to recover instalments. — A decree for 
the payment of money directed that an amount less 
than the amount sued for should be paid by instal- 
ments, and that if default were made in payment of 
one instahneiit, the amount sued for should he pay- 
able. Default having been made, the decree -holder, 
on the 7th May 1877, applied for execution of the 
decree for the larger amount. It appeared that at 
this time, although the instalments had not been 
paid regularly, the decree-holder had received in full 
all the instalments which had fallen due excepting 
tlie instalment falling due in the previous September, 
that is, September 1876, of which he had received 
only a part. The application of the 7th May 1877 
w^as struck ofi the file. The decree-holder subse- 
quently accepted the I’cmaining instalments, which 
were paid on due dates. On the 28th August 1878 
the decree-holder applied for payment of an instal- 
ment which had been paid into Court. , On the 8th 
September 1881 the decree-holder applied for execu- 
tion of the decree for the larger amount payable 
thereunder in case of default, with reference to the 
default in respect of the instalment for September 
1876. The Court refused to allow execution to issue 
for such amount, ]>ut allowed it to issue for the bal- 
ance of the instalment for September 1876. Ber 
Oldeieli), J. — That the acceptance by the decree- 
holder of the instalments falling due after September 
1876, notwithstanding default had been made in re- 
spect of the instalment for September 1876, amounted 
to a waiver of his right to execute the decree for the 
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larger amount payable thereunder in case of default, 
and by such waiver he was estopped from recovering 
such larger amount in execiition of the decree. 
Mumford v. Deal, I. L. 2 All.^ 857, and Cyan 
Clmnd V. Jawahur, 2 N. W., 83, referred to. 
Eadha Psasad SinaH v. Bhagwah Eai 

[t L. E., 5 All., 280 

— ConsfrucMon of decree . — • 

Decree payable by instalments. — Execution of decree.* 
— A consent-decree for E350 directed payment of 
the money by fourteen half-yearly instalments of 
E25 each, in Clieyt and Assin of each year, the 
first instalment to he paid in the month of Cheyt 
1283 (March- April 1877). The decree contained 
a provision that on default of payment of any one in- 
stalment, the execution- creditor should have the 
option of executing the decree for the whole amount 
remaining unpaid. Default was made in payment of 
the first instalment, hut the judgment-debtor paid up 
(not on due date) the instalment which fell due up to 
and including Assin 1285 (Octoher-ISTovemher 1878), 
wdien he stopped making any payments. On the 26tli 
of November 1881 the decree-holder applied for exe- 
cution in respect of all sums then remaining unpaid 
under the decree. The District Judge allowed exe- 
cution to issue for all sums which had fallen due 
within three years previously to the date of the appli- 
cation for execution, but refused to allow execution 
to issue in respect of the instalments not then due. 
Eeld that the execution- creditor must be considered 
to have waived liis right to execute the decree for the 
whole amount, but was entitled under the decree to 
realise any instalments which were still due. NiL- 
MABHUB ChUCKEEBUTTY V. EAMSODOY GhOSE 

[I. L. R„ 9 Calc., 857 

14. Verbal contract. — Debt 

payable by instalments. — A. entered into a verbal 
agreement with B. to pay a debt due in monthly in- 
stalments, B. reserving to himself the right to claim 
payment of the whole sum due on default of three 
successive instalments. A. failed to pay any instal- 
ment. Four years after the first instalment was due 
B. sued A. to recover the sum due on the various 
instalments not barred by limitation. Seld that B. 
was not hound to sue for the whole amount due 
directly on A.^s failure to pay the three successive 
instalments. Sem'ble, — Article 75, schedule II of Act 
XV of 1877, does not apply according to its strict terms 
to a suit brought upon a verbal contract. Koylase 
Chcthbeh Dass V. Boykoohto Nath Chtjhdea 

[I. L. R., 3 Gale., 619 : 2 C. L. 167 

15 , Catise of action. — Bond,. 

— Payment by instalments. — Liability for whole 
amount on failure of payment of instalment, — On 
the 20th August 1879 the defendant, being indebted 
to the plaiiitifi:, gave his bond for E8,000. The bond 
provided for the payment of monthly instahiieiits of 
E80 each, the first of such instalments to become 
due on the 4th September 1879. The bond also 
contained the f ollowing clause : “ If the said Arthur 
Bowles shall — in default of payment of any one of 
such instalments, or in the event of default being 
made by him in payment of the premium money 
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wlien and as tlie same slaall become due in respect of 
tbe said policy, 'if so required by tlie said Hamantram 
Sadhuram Pity, Ms executors, administrators or 
assigns — pay the whole amount ’which may then 
be due under and by virtue of these presents ’udthout 
deduction, then the above written bond or obligation 
shall be of no effect ; otherwise the same shall be and 
remain in full force and virtue/^ The defendant 
paid three of the said monthly instalments, the last 
of which was paid on the 2nd December 1879, being 
that which had fallen due on the 4th November 1879. 
No further instalments were paid, but no demand for 
payment of the entire sum secured by the bond was 
made by the plaintiff until the 30th January 1884. 
The plaintiff filed this suit on the 28tli April 1884. 
The defendant contended that the plaintiff’s cause of 
action arose on the 4th December 1879 when he (the 
defendant) failed to pay the instalment then due, and 
pleaded limitation. The plaintiff contended that under 
the bond the cause of action did not arise until the 
date of his demand, mz., on the 30th January 1884. 
Meld that the suit was not barred. Tlie language of 
the bond showed that it w’as tlie intention of the 
parties that in case of default being made in payment 
of one instalment, the wliole amount should become 
due only if a demand for sucli amount were made. 
The cause of action did not arise against the defend- 
ant until the date of demand, viz.j the 30tli January 
1884. Hanmantram Sadhuram r. Bowles 

[I. L. U., 8 Bom., 561 

— JBond hy instal- 

ments , — Cause of action. — Limitation Act, 1877 ^ arts. 
67, 68, and 80. — -B. and S. executed a bond, dated the 
15tli August, 1874, ill favour of plaintiff in consider- 
ation of a loan of E15,000, agreeing to repay the 
same within three years from the above date, and co- 
venanting to pay every half-year interest on the 
same, at the rate of 8 per cent, per annum ; and also 
to pay the premia on certain policies of insurance 
made over to plaintiff by way of collateral security. 
Ill the event of failure in payment on due date of 
interest and premia, the obligors made themselves 
liable to pay the fnll amount of tbe bond debt. The 
bond also contained tlie stipulation that it should he 
optional with the obligee to claim and if necessary to 
sue for the full amount of the bond on the failure of 
any one or more stipulated payment, or on the full 
expiry of the period of three years. Meld that the 
bond was not an instalment bond, and therefore article 
75, schedule II of Act XV of 1877, was inapplicable. 
Meld, by Stuart, C.J., that limitation commenced 
after the expiration of the three years allo'wed by the 
bond for payment of the debt. Held^ by Spais'rie, J. 
— Article 80, schedule of Aet XY of 1877, apiilies to 
the suit, and limitation would run from the date 
when the bond became due ; that according to the sti- 
pulation in the bond it would become due on failure in 
payment on due date of both the interest and premia, 
and not on failure in payment of either of them 
only. Meld, further, that articles 67 and 68, schedule 
II of Act XV of 1877, were not applicable to the 
suit. Ball v, Stowell . I. Xi. B., 8 A.11,, 322 

— art. 80 (1871, art. 80). 

. 1. L. E., 2 All., 322 


BIMITATIOM ACT, 1877 --^oontimed. 


— — — — Suit hy surety of lessee for 

refund of rent faid to ivrongful heir of deceased 
lessor, — In a suit by the surety of a lessee for the 
refund of rent paid to the wrongful heir of the de- 
ceased lessor, the cause of action as against the 
VTong-doers dates from the time when they were 
declared hy a competent Court to have paid to a party 
■without title, and the cause of action as against the 
lessee dates from the time when the surety was made 
to pay the rent to the rightful heir on default of the 
lessee. Boy Hueee Kishey - y. Asmedh Koonwab 

[W. E., 1864, 57 


Suit for contribution. — Cause 

of action . — A surety wdio had discharged the amount 
of a hill guaranteed hy him and another as co-surety, 
sued his co-surety for contribution. Held that the 
cause of action in the suit being the right to contri- 
bution, that right accrued, not when the bill in ques- 
tion was dishonoured, but wdien the surety took it up 
and paid it. Constantine r, Dre-^^ 

[1 IN. Ft. II, p. 42 : Ed. 1873, 100 


1. — ~ Contract of indemnity . — 

In 1864 a lease of a house was granted to A. for a 
term of ten years. The lease contained a covenant 
to repair. A. died, and JB., liis administrator, assigned 
the lease to another, and it ultimately became vested 
iu the plaintiff. In 1872 the plaintiff assigned the 
lease to the defendants, ‘'under and subject to the 
covenants ” therein contained. The defendants failed 
to repair, and after the term had expired, C., the 
representative of the lessor, sued B. for arrears of 
rent and damages for non-repair. B. defended the 
suit, hut C. obtained a decree against him for ■B6, 167-3 
and costs, amounting in all to 3x8,328-3. His own 
costs amounted to Bl, 491-1. In 1876 B. paid C. 
the BS,328-6. In 1877 B. sued the plaintiff for the 
amount which he had been compelled to pay C., and 
for the amount of Ms OArn costs. The plaintiff gave 
notice to the defendants to intervene and defend if 
they desired ; but they did not reply, and the plaintiff 
consented to a decree for 116,932-12-11 with costs. 
Thereupon the plaintiff instituted the iiresent suit to 
recover from the defendants the sum recovered from 
him by B., together Avith his oaaui costs of defence. 
Meld that the suit was not barred under Act XV of 
1877, schedule II, article 83 — which provides a period 
of three years’ limitation for a suit upon any contract 
of indemnity other than those specifically provided 
fox’, from the time “when the plaintiff is actually 
damnified” — as the time AAdien the plaintiff Avas ac- 
tually damnified Avas Avhen B. recovered against him. 
Pepin n. Chunder Sbekur Mookerjee 

[I. L. E., 5 Calc., 611 : 6 C. L. R., 187 


- art. 81 (1871, art. 82). 

See Art. 144 (1871, art. 145)— Interest 
XN Immoveable Property. 

[I. L. E., 5 Gale., 363 


art. 82 (1871, art. 83). 


— art. 83 (1871, art. 84). 

See Art. 95 . . 12 Bom,, 238 


See Art. 75 
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2. Contract of indemnity , — 

Bet‘Of.-~k suit was brought by P. against the Mgin 
Mliis Company fai^ 1 ‘ccovery of the pi’ice of wood sup- 
plied under two contracts, each of which contained a 
clause by wliicb the plaintiff contracted to indemnify 
the defendants for loss arising by reason of failure on 
his part to supply the wood as contracted for. No 
wood was supplied after the 11th November 1879. 
The suit was brought on the 10th October 1882. 
Defendants claimed a set-off as damages for loss in- 
curred by the plaintiff^s failure to supply all the 
wood contracted for, such loss having arisen on the 
25th October 1879 and subsequently. Reid that 
the law of limitation applicable to tlie set-off 'Was 
article 83, scliedule II of the Limitation Act,' that 
limitation would run from the time when the plain- 
tiff was actually damnifietl, aiid should he reckoned to 
the date of the institution of the suit, and not to that 
of claiming the set-off, which was after the defend- 
ants’ names were brought on the record ; and that the 
set-off was therefore in time. WalJcer v. Clements, 
15 Q, JB., mSi referred to. PnAai Lal v. Maxwell 
[I. Is. R., 7 All., 284 

art 84 <1871j art. 85). 

X. Act Xir of 1859, s. 1, cl. 

9.-’Beng. Reg. AhY of 1812, s. 5.— ‘Suit for fees 
due to pleader.^k suit brought to recover fees duo 
to phiintiff as pleader in three suits was held to be 
barred by limitation as instituted after three years, 
tiiat being the period of limitation in one case in 
wliieli the defendants had agreed to pay the fees 
according to law, such agreement being an obligation 
for tlie payment of money within the meaning of 
section 5, ilegulation XX of 1812, and that being 
also the limitation applicable under clause 9, section 
1, Act XIV of 1859, in the other cases in which there 
was no wTitteii engagement to pay the fees. Rash 
Mohun Goswamy y. Issue Chundee Mookebjee 

[0 W. R., 113 

2, Suit for pleader^ s fees not 
under written contract.— k suit for j)leader’s fees 
upon a vakalutnamah which is in the form of a mere 
power of attorney, and is not a written contract, 
is barred by limitation if not brought within three 
years. lu tlie absence of evidence of any express 
agreement as to when the fees are to be paid, the 
implied agreement must he taken to be for payment 
at the time when the case is decided. Kashinath 
Roy Chowdhhy v. Issue Chundee Mookeejee 

[5 W. R., 297 

Dwabkanath Moiteo V. Kenny 

[5 W. R., S. C. C. Ref., 1 

Cabeuthebs V. Menzies . . . Cor., 40 

3, Act XIF of 1859, s. 1, eh. 

9 and 10. — Suit hy valceel for fees . — Cause of action. 
— Tlie defendants retained the plaintiff as their 
pleader in original suit No. 2 of 1863, on the file of 
the Civil Court of Cuddapah, and executed a vakalut- 
namah to him in July 1863, but no special agree- 
ment regarding fees wms made. The plaintiff con- 
ducted that suit for the defendants as their vakeel 
until decree, which was made in September 1864. 
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The present suit was instituted in December 1866. 
Reid, reversing the decree of the lower Appellate 
Court, that as there was no special agreement, the 
plaintiff’s right of suit did not arise until he had 
completely discharged his duty in the conduct of the 
suit, wdiich he had done in 1864. Consequently, 
the present suit, having been brought within throe 
years from that date, wms not barred. Buokapat- 
NAM Thatiiaohaelu V . Kajamiya . 6 Mad., 265 

4. Suit.^^— Attorney and 

client. — Taxation of hill of costs. — Application by 
attorney for payment or attachment. — Rule 149^ Com. 
Law Rules of Bombay Supreme Court.-^^kxi appli- 
cation (under Rule 149 of the Common Law Rules of 
the Supreme Court of Bombay) by an attorney that 
his client should show cause why he should not 
pay the balance sbowm by the Taxing Master’s 
allocatur to he due in respect of his bill of costs, 
and wdiy, in default of such payment, attachment 
should not issue against the person and j^u'operty 
of the client, is not a ‘^^suit” within the mean- 
ing of the Limitation Act, IX of 1871. Such an 
application as the above is not barred by any law 
of limitation now in force in British India. Abba 
Haji Ishmail n . Abba Thaea 

[I. L. R.j, I Bom., 263 

5. ' — Attorney and, client. — Bill 

of costs. — Civil Frooedure Code, s, 206. — Compro- 
mise of suit icithout Icnowledge of attorney. — A 
solicitor was retained in July 1871 to execute a 
decree. In November 1871 a prohibitory order was 
made in the cause, after which the solicitor did 
nothing more in the matter. In June 1872 the 
decree- holder and judgment-debtor settled the mat- 
ters in dispute between them wdthout the knowledge 
of the solicitor ; but this compromise was not made 
through, or certified to, the Court which passed the 
decree. In a suit brought in December 1875 by the 
solicitor against the decree-holder to recover the 
amount of his hill of costs, — Reid that the plain- 
tiff’s claim was not barred by article 85 of schedule 
II to Act IX of 1871. Heakn V. Bapu Sajf 
Naikin , . , . I. L. R., 1 Bom., 505 

X)a1ceel. — Termina- 
tion of suit. — The termination of the suit mentioned 
in acticle 84 of schedule II of the Limitation Act, 
XV of 1877, means the date when judgment is given. 
Balkeishna Pandueang- V . Govind Saivaji 

[I. L. B., 7 Bom., 578 

7. Solicitor and, client, — Ter- 

mination of suit. — Decree. — Taxation of costs.— A. 
solicitor for a party to an appeal received a notice 
after the date of the decree that the costs of the 
other side would he taxed on a certain date, and, 
having informed his client, received instructions not 
to appear on taxation. Reid that, until the costs 
were taxed and inserted in the decree and the decree 
had issued, the suit had not terminated within the 
meaning of article 84 of schedule II of the Limita- 
tion Act, 1877. Naeayana Chetti v. Champion 

[I. L. R., 7 Mad., 1 
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LIMITATION ACT, 1877 — continued. I 

• — art 85 (1871, art 87 ; 1859, s. 8). 

Under section 8 of Act XIV of 1859 it was 
necessary that the persons who had the mutual deal- 
ings mentioned in the section should be “ merchants 
or traders.” The following cases were held not to 
be within the section:— 

Eepaying a debt contractor. Peaey MontiK 
Bose v. Gobikd.^Chundee Addy . 10 W. E., 56 

Acting as del credere agent, and as such receiving 
commission for effecting sales of cotton for the 
principal and guamiiteeing payment by the pur- 
chasers. Oeoob Peesaud Bustooree c. Pool 

COOMAEEE DabEE 

[10 B. R., 15 : 16 W. B„ P. 0., 35 : 

14 Moore’s I. A., 134 

Affirming the decision of the Court below in Phool 
KoOMASEE BeEBEE V, OOKKFItPERSUAD BoISTOBEE 

[2 Ind. Jur., isr., S., 50 
S. C. 7 W. B., 67 

Suit for balance of arntdari account and for com- 
mission and interest. Mehee Chand Sahoo r. Mor- 
OOLYRAM . , . ,14 W. B., O. C., 7 

Suit for balance of accounts between ryots and 
an indigo factory. Doyle r. Edoo Gazee 

[3 W. R., 8. C. C, Ref., 13 

Doyle v, Khooseeal Khan 

[3 W. B., S. C. C, Bet, 1 

Doyle v. Alltjm Biswas 

[4 W, B., S. a c. Ret, 1 

NOBIN GhUNDEE ShaHOO SUEOOP Chhndee 
D oss 6 W, B., 328 

Suit for balance of account framed as if in the 
nature of a partnership demand. McCorkindale v. 
Youno , . , , .18 W, E., 466 

Yofng- V. MoCoekindalb . 19 W. B., 159 

Suit by one co-sharer against another where the 
CO- sharers collect their rents separately, for recovery 
of surplus coUectioiis realised by collecting more 
than his share. Ahmed Eeza v. Enayet Hossein 
[W. B., 1864, 235 

Suit by commission agent against his principal. 
BxSSESSUE GiE 2J. SeEEKEISHEN ShAHA C.HOWDnEY 

[24 W, B., 440 

The following decisions were given under the Act 
of 1859 

1. Mutual dealings. — Balance 

of accounts . — The test of whether dealings are mutual 
within section 8 of Act XIV of 1859 or not seems to 
be were they such that the balance was sometimes in 
favour of one party and sometimes of the other. It 
is not necessary that there should have been such a 
buying or selling by each of the parties, so as to 
constitute hlin a trader within the strict ineaniiig of 
the term. Ghasseeeam Monohitr Doss 

[2 Ind. Jur., BT. S., 241 

2. — Mutual dealings. — Mutual 

pagment and receipt of money . — Where each party 
]>aid money to the other, and received from the other 


LIMIT ATIOII ACT, 1877, art. m—conUmicd. 
an equivalent in bills, they were held to have had 
mutual dealings. Lhchmeb Kaeain r. Choomhn 
Meah 14 W. E., 184 

3^ Mutual dealings. — Balance 

of account^ Suit for. — In a suit for the balance of an 
account -with interest the Court was of opinion that 
the three years’ limitation did not apply, but that 
the case was one of mutual dealings between the 
parties, and was governed by section 8, Act XIV of 
1859. Pekhandes n. Vashdet Shanboo 

[3 Bom,, A. O., 82 

4^ Mutual dealings . — Cb- 

sharers accounting for rents. — The rule that mutual 
accounts, if they contain some item or items within 
twelve years, will not be barred by limitation, though 
the rest of the items be beyond time, is confined to 
accounts between two parties which sliow a recipro- 
city of dealings j or, in other wnrds, to transactions 
in wdiicli there is a mutual credit founded on a sub- 
sisting debt, or an express or implied agreement for 
a set-oli of mutual debts. Ahmed Beza v. Enayep 


Hossein 

. W. B., 1864, 235 

6. 

jiccomit between principal 


and agent. — Mutual accounts, — An agreement be- 
tw’een a principal and his agent commenced with 
an admitted balance, and clearly contemplated the 
existence of an account current containing mutual 
items of credit and debit. The agreement con- 
tained a stipulation that on the adjustment of the 
accounts the principal should be bound to pay such 
balance as might he found due from him. The 
account was kept accordingly as a continuous account, 
and contained several items which brought down Ihe 
mutual dealings to March 18G8. The agent sued in 
Pebruary 1871 to recover the balance due to him on 
the account. Held that the case fell within section 8 
of Act XIV of 1859, and was not barred by limitation 
even as to the items xvhich were dated more than 
three years before the institution of the suit, Wax- 
SOH V . Aga Mehedee Shebazee 

[L. B., 1 1, A., 346 

0, Mutual dealings. — Item 

showing continuance of account. — The effect of sec- 
tion 8, Act XIV of 1859, is, that nothing in an account 
of mutual dealings between merchants and traders is 
to he barred, provided that there is an item indicating 
the continuance of such dealings proved to have oc- 
curred within the period of limitation. Hibada 
Basappa u. Gadigi Muddapa . 6 Mad., 142 

7, Mutual dealings. — Year . — 

Balance of account. — The defendant, in 1865 and 
1866, indented on the plaintiffs for largo quantities of 
merchandise, wdiich were shipped to Calcutta from 
time to time by the plaintiffs’ agent in London, wi\o 
drew hills on the defendant for each shi])ment, for- 
wairding such bills and the shipping documents to the 
plaintiffs in Calcutta. Tlic bills were presented to 
the defendant by the iilaintiffs and accepted by him. 
In the course of the transactions several of the ac- 
ceptances were dishonoured by the defendant, and 
the plaintiffs, at his request, allowed him to renew 
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LEBfflTATIOIir ACT, 1877, art. 85 — continued, 
tlie bills. Some renewals took place in August and 
September 1866. In March, May, and July 1866, 
the defendant made purchases from the plaintiffs, 
and the plaintiffs made purchases from the defend- 
ant. The plaintiffs were in the habit of closing 
their accounts on 30th June in each year. In an 
action for balance of account brought on 24th Feb- 
ruary 1870, — Held that the parties were merchants 
and traders having mutual dealings under section 8 
of Act XIV of 1859^. The year mentioned in section S 
of Act XIV of 1859 is intended to be reckoned from 
the time when the balance of accounts is struck. In 
this case that was the 30th June 1867; the suit, 
therefore, was not barred. Qncere, — What would be 
the operation of the section in those cases in which 
the merchant or trader balances his accounts at the 
lapse of a period of less than one year ? Seinath 
Das V, Paek Pittae 

[5 B. li. R., 550 ; 14 W, K., O. C., 41 

3^ Mutual accounts. — Suit for 

balance of account. — Article 85, schedule II of Act 
XV of 1877, is intended to apply to cases where an 
account has been going on between two parties, and 
balances have been struck from time to time, showing 
the amount due from one of such parties to the 
other ; and the suit to which that article is intended 
to apply is a suit brought by one of those parties 
against the other for the halance found to be due 
on that account. Laijee Saiioo v. Eoghoonun- 
uijN Lall . . . I. Ij. R., 6 Calc., 447 

9. — — — Balance of accouoit . — Mu- 

tual dealings. — Plaintiff liad an account with a 
banking linn of which the defendant was a mem- 
ber. 6 n the dissolution of this firm, plaintiff made up 
his accounts debiting the defendant with a share of 
the amount due to him from the firm, and afterwards 
he carried on business with the plaintiff separately. 
It did not appear that any settlement had been made 
between the parties from the time of the dissolution of 
the firm down to the filing of the plaint, or that the 
defendant had assented to a portion of the firnPs debt 
being carried to liis separate account. Held that the 
plaintiff could not recover this snm with interest, as 
an item of a mutual, open, and current account, 
where there had been cross-demands between the 
parties. {See Limitation Act, XV of 1877, schedule II, 
clause 85.) Koy Dhunput Sing Bahadooe v. 
Lekeaj Koy . . . . 1 C. L. B., 525 

10. — — Mutual accounts. — Ad- 

justment. — Admitted item within period of limita- 
tion. — A mutual open and current account, which 
was kept according to the Sumbut year, having been 
adjusted in Assin Sudi 1931 S., corresponding with 
October 25th, 1874, the date of the last admitted 
item, a suit was subsequently, on the 6th December 
1877, filed for the balance due upon such adjust- 
ment. Held that, even assuming that on the date of 
adjustment the account ceased to he nratual, open, 
and current, article 85 of schedule II of the Limita- 
tion Act (XV of 1877) was applicable, and that 
accordingly limitation ran from the close of the year 
1931 8., 7.C., the 20ih April 1875. Gonesh Lall v. 
8nEO Golam Singe . . 5 C, L, R., 211 


LIMIT ATIOH ACT, 1877, art. B'^--coniimed, 

11^ Mutual current accounts. 

— Limitation Acf^ 1871, art. 62.— -The manager of 
A., the proprietress of an indigo factory, on the 
20th December 1869, paid into the kothi or bank of 
jS., a banker, the sum of Rl,200 to the credit of A., 
and from that time onwards sums of money were 
drawn by A.'s manager out of 5.'’^ bank, and applied 
to the purposes of A.’s factory; the balance, though 
generally against A., fluctuated, A.^s account being 
usually overdrawn, but there being sometimes a 
balance in her favour, created by payments made on 
her account into B.^s bank. The 2nd of July 1872 
"was the last occasion that any halance was due from 
JS. to A. Payments continued to be made on behalf 
of A. into B.'s hank up to the 12tli of June 1873, 
w^hen a sum of 1^1,083-8 was paid into her account; 
but, notwitb standing tbis payment, the balance of 
account w’as on that date against her. After the 
12th of June 1873, B. continued to make payments 
on behalf of A., and also to render monthly accounts 
in 'which he charged A. with such payments, and 
also with the principal of, and interest upon, the 
balance due on previously-rendered accounts. This 
continued till the month of January 1874, when B. 
for the last time rendered a monthly account to A., 
the last item in which was a payment made on the 
6tli .Tanuary 1874. On the 23rd December 1876, B. 
instituted a suit against A. to recover the halance of 
principal and interest duo to him on the footing of 
the last account rendered by him to A. Held that 
the account between A. and B. was not, and never 
had been, a mutual, open, and current account, and 
that the suit was, therefore, barred by limitation; 
and that tlie payments made by B. on behalf of A. 
within the period of limitation, even if- authorised, 
did not have the effect of keeping alive his previous 
claim against her. Held, also, that even if the deal- 
ings and transactions between A. and B. could be so 
construed as to show that there had been at any 
time a mutual, open, and current account between 
them, that mutual relation terminated on the 2nd 
July 1872, or if not, then on the 12th June 1873, 
when the last payment was made on A.^s account 
into B.^s bank. Mahomed v. Asheijeoonnissa 

[I. L, B., 5 Calc., 759 

S. C. Askeey Khan v. Asheufunnissa 

,[6 a L. R„112 

12. Mutual accounts. — Beci- 

procal demands . — From the month of September 
1873 until the month of May 1874 the plaintiffs at 
Bombay and the defendant at Karachi had dealings 
with one another. It was the practice for the de- 
fendant at Karachi to draw hundis upon the plain- 
tiffs at Bombay, which the plaintiffs duly accepted 
and paid at Bombay; and, in order to put the plain- 
tiffs in funds, the defendant was in the habit of 
drawing hundis upon other firms in Bombay in 
favour of tbe plaintiffs, the amount of which hundis 
the plaintiffs realised from time to time at Bombay. 
Until tbe 8tb January 1874 the balance of the ac- 
count was sometimes in favour of the plaintiffs and 
sometimes in favour of the defendant. After that 
date the balance of the account was always in favour 
of the plaintiffs, who continued to make advances 
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WMITATIOU ACT, 1877, art. 85 — continmd, 
up to the 10th May 1874. The last payment made 
by the defendant was on the 27th April 1874. The 
last advance made by the plaintiffs was on the 10th 
May 1874. On the 10th May 1874 the total 
balance due by the defendant was K8, 514-12-2. 
The plaintiffs calculated interest on this sum up to 
the 9tli April 1877, and on the 19th April 1877 
filed the plaint in this suit to recover the said 
amount. The defendant pleaded limitation. The 
plaintiffs contended that the account between them 
and the defendant was a mutual account, and that, 
under clause 87 of schedule II of the Limitation 
Act, IX of 1871, the period of limitation dated from 
the day of the last advance made by them to the 
defendant, — 10th May 1874. Meld, on the au- 
thority of Ghaseeram 'v. Mumlmr Doss, 2 Ind. Jur., 
AT- 8., 241, that the account between the plaintiffs 
and the defendant was a mutual, current, and open 
account within the meaning of clause 87, and that 
„ the suit was not barred. Literally construed, 
clause 87 would apply only to those cases in Avhich 
both parties have in the course of their dealings 
made actual demands on one another. The more 
reasonable and more probable intention of the 
framers of the clause appears to have been that it 
sliould apply to cases where the course of hiisincss 
has been of such a nature as to give rise to reci- 
procal demands between the parties ; in other words, 
where tlie dealings between tlie parties are such that 
sometimes the balance may he in favour of one party 
and sometimes of the other. Naesandas Hemeajt 
V, VissAHDAs Hembaj . I. L. R., 6 Bom.s 184 

13. limitation Act, 1877, s, 19. 

— Achnoioledgment of debt contained in zmregis- 
tered document. — AdmissihiUty of document as evi- 
dence of acknowledgment . — The nature of the pecu- 
niary transactions between JB. and G. were such that 
sometimes a balance was due to the one and some- 
times to the other. On the 1st October 1875 there 
was a balance due to B. During the ensuing year, 
as computed in the account, G. made payments to JB. 
exceeding such balance. On the 19th November 
1876 a balance of 113,500 was found to be due from 
dr. to B. On the 11th December 1876 G. executed 
a conveyance of certain land to B., for which such 
debt Wfis partly the consideration. In such convey- 
ance G. acknowledged his liability in respect of such 
debt. He died before such conveyance was regis- 
tered and it did not operate. On the 18th Novem- 
ber 1879 B. sued QJs widow for such debt. Meld 
that such conveyance was admissible as evidence of 
the acknowledgment by G. of his liability for such 
debt, notwithstanding such conveyance was not re- 
gistered; that, applying article 85, schedule II of 
Act XV of 1867, such debt was not barred by limita- 
tion when such acknowledgment was made; and 
that, if that article was not applicable, but the 
period of limitation began to run from the time each 
item composing such debt became a debt, still such 
debt would not have been barred wdien such acknow- 
ledgment was made, as the debt with which the year 
computed from the 1st October 1875 opened was 
extinguished by payments made by Q. in the course 
of that year. Khushaeo v. Behaei Lal 

[I. L. R., 3 AIL, 523 


IJMITATIOIN ACT, Wl’I-^continned. 
art. 86 (1871, art. QS),—8uit 

to recomr amount due on policy of insurance. 
— Cause of action. — Notice of loss. — A suit for the 
recovery of the amount due on a policy of marine 
insurance fell under clause 10 of section 1 of Act XIV 
of 1859. In such cases the limitation (in the 
absence of a custom allowing a certain time of grace) 
begins to run from the date when the defendant has 
notice of the loss, and refuses or neglects to pay. 
Nabotamdas Bhagtaneas V . Dayabhai Ichha- 
CHAifD . . . .6 Bom., A. C„ 34 


Catise of action, — Balance 

of account. — The representatives of a gomasta, 
who had, for the last four years of his life, tjikcn the 
moneys of his employers in advance for the purpose 
of tlie business, were sued for tlie balance of account 
of such moneys after giving credit for the auiouiit of 
the gomasta's annual salary. Meld that the cause 
of action arose at the date of the gomasta’ s deatli, 
and the suit, having been brought within the period of 
limitation from that date, was not barred. Xali- 
EEisHNA Paul Ciiowdhey v, Jag attaea 

[2 B. L. B., A. C., 139 : II W. R., 76 
Reversing, on appeal, Kalee Kishbk Paul- Cho w- 
BHRY u. JuGUT Tara . . 9 W. B., 334 

See Radhanath Dutt v. Goeind Chuitdeb 
Chatteejee , 4 W. R., S. C. C. Ref., 19 

2. Suit against agent for an 

account. iMtoolctear Nil QiCCiOxiYiti of his receipts 
and disbursements having been demanded from a 
mooktear, he, on the 3rd of August 1872, wrote a 
letter in which he promised to render full accounts 
during the ensuing vacation. This he neglected, 
though he did not refuse, to do. Meld that the 
limitation for a suit to compel an adjustment of 
account ran from the time when the ' defendant s 
promise to render accounts was broken, and was 
governed by Act IX of 1871, schedule II, article 90. 
{See Act XV of 1877, schedule II, article 89.) Hoei 
Narain Ghose V. Administrator General or 
Bengal 3 C. L. R., 446 

3, Suit for an account heiween 

principal and Where a plaint alleged a 

continued agency in the defendant and prayed for 
relief on the ground that there was a specific balance 
against him, and prayed for the recovery of such 
sum or any larger sum that might be proved to be 
payable, Deld that such suit was essentially one 
for an account, and that limitation ran from the 
date on which the agency ceased. Hueronath 
Roy V. Krishna Coomar Bukshi 

[L. B., 13 I. A., 123 ; I. B. R., 14 Calc., 147 

art. 90 (1871, art. 91). 

Bee Art. 116 . I. L. B., 12 Calc., 357 


— art. 89 (1871, art. 90). 

.See Art. 116 . X. Ii. R., 12 Gale., 357 
See Art. 120 . . I. L.;R., 7 AIL, 25 

See Aei. 141 — Adtbese PossESSioir. 

[I. L. E., 5 Calc., 692 
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LIMITATION ACT, 1877, axtOO-contimed. 

Rpa Aet. 14.4— Adtersb Possession. 

[I.L.E., 5 Calc., 692 

Suits governed hy . — What 


suits are governed by article 91 of the Limitation 

Act, 1871, pointed out. Toeab All 

Amebe Hossein . * . 3 C, Xi. R.* lOo 

art. 91 (1871, art. 92). 

See Aet, 138 . I. Xj. K., 6 AII.9 75 

See Aet. 144r— Interest in Immoveable 
Peopeetx • Xi Xi. R., 6 All., 260 

Suit to set aside sale deed. 


—A suit of the kind mentioned in this article was 
under Act XIV of 1859 governed hy the six years’ 
limitation. Thakoou Patidck «. Eam ^ombun 



Suit to cancel instrument. 


— Z to whom B, had given a usufructuary mort- 
case” of certain land, promising to put Mm in pos- 
session, sued B. for tlie mortgage-money, A. having 
failed to nut him in possession. Ihis suit was insti- 
tuted on the 22nd Novemher 1873. On the 25th of 
thHAo month, r.,lear,ungthat JB.u-as about to 
disnose of his property, caused a notice to issue to 
him directing him not to transfer any of p™^r- 
tv This notice was served on B. on the .j9th No- 
vemher On the 1st Decemlier 1875 B. transferred 
certain land to T. hy way of sale. K.’s suit was dis- 
missed hv the lower Courts, but the High Court, on 
the 7th August 187G, gave him a decree. Certain 
property hclonging to A. was sold m execution of 
this^ decree, hut the sale-proceeds were not suflicient 
to satisfy the amount due on the decree. K., there- 
upon, on the 1st July 1879 sued T. to cancel the 
cOTVeyance to him hy B. on the ground ^ 
fraudulent and without coiisidcratiom ^4 that 
the words in article 91, schedule II, Act XV of 1877, 
« when the facts entitling the plaintiff to have the 
instrument cancelled or set aside became knowui to 
him ” must be construed to mean “ when, having 
knowledge of such facts, a cause of action has accrued 
to him and he is in a position to maintain a suit, 
and coiiseciuently the period of limitation for K. s 
suit began to run, not merely when he had know- 
led^^e of the fraudulent character of the conveyance 
to Si, but when, having such knowledge, it had be- 
come apparent to him that there was no other pro- 
ixu'tv than that conveyed to T. available for tlie real- 
isation of tbe unsatisfied balance of bis decree, and 
the suit was within time. TAWANaAE Alt Keea 
» • • . X. X. R., o Ail., 

■ and art. 114, — Suit to 


cancel instrument, Suit for the rescission of a con- 
Iract—Time from which limitation runs. — JEqui- 
iahle estoppel— B., P., and G. sued to cancel a lease 
of certain land on the ground that the lessor was 
not competent to grant the same, the defendants 
being the lessor aiul the lessee. The lessee’s defence 
to the suit was that the lease had been executed with 
knowledge, wlio caused it to he attested and 
registered ; that it was recognised and adopted hy P. 
and G.f who allowed the lessee to take possession of 


limit ATIOH AOT» 1877, 

^ — . and art, 114r--oontimed, 

such laud and accepted rent from him, in respect 
thereof; that under these circumstances the plain- 
tiffs were estopped from denying the lessor’s com- 
petency to grant the lease ; and that the suit was 
barred by limitation, as more than three years had 
elapsed from the date of the lease. The lower Ap- 
pellate Court affirmed the decree of the Court of first 
instance in favour of the plaintiffs on the ground 
that the lessee was aware that the lessor was hot 
competent to grant the lease. Seld, on second ap- 
peal hy the lessee, that the limitation applicable to 
the suit was to be found in No. 91, schedule II of 
Act XV of 1877, and not No. 114, that last article 
referring to the rescission of contracts as between 
promisors and promisees, and not to suits by third 
parties to have an instrument cancelled or set aside; 
and that, as regards P., inasmuch as the existence 
of the lease became known to him at the time of 
its execution, and three years from that time had 
expired, the suit was barred by limitation. The pro- 
per issues as between P. and G. and the lessee 
were framed and remitted for trial. Bhawani 
Peasad Singh v, Bisheshae Peasad Misr 

[I. L. B.9 3 AIL, 846 

4^ Suit for cancellation of 

instrument.— Mahomedan law.— Gift— Suit for 
possession of immoveable property . — One of the 
heirs of a deceased Mahomedan sued for her share 
under the Mahomedan law of the^ estate of the 
deceased, and to set aside a gift of his estate hy the 
deceased, as invalid under that law, by reason that 
possession of the property transferred by the gift 
had not been delivered by tbe donor to the donee. 
Reid that, because the suit was not brought within 
three years from the date of the gift, it did not 
necessarily follow that the suit was barred by article 
91 of the Limitation Act, 1877, inasmuch as the 
plaintiff’s title to impeach the gift could only accrue 
from the moment when, by receipt of possession, the 
gift had become operative by law. Meda Bibi -y. 
Imaman Bibi . . . I. L. B., 6 All., 207 

5^ Suit for cancellation of 

instrument. — Specific Belief Act (I of 1877)^ s. 39. 
— Suit for declaratory decree . — The plaintiff, alleg- 
ing that he was the proprietor of certain land, that 
defendant No. 2 had wrongfully and fraudulently 
mortgaged it to defendant No. 1, and that defend- 
ant No. 1 had applied for foreclosure of the mort- 
gage, and notice of foreclosure had issued, claimed 
“that, the mortgage deed being set aside, the land be 
protected from the illegal foreclosure, by cancelment 
of tbe foreclosure proceedings.” Meld that the suit 
was not strictly one for the cancelment or setting 
aside of an instrument to which the limitation in 
No. 91, schedule II of the Limitation Act, 1877, 
would apply (which relates to suits of the nature of 
those referred to in section 39 of the Specific Relief 
Act), but rather one for a declaratory decree. SoBHA 
Pandey 13. Sahodra Bibi . I. L. B., 5 AIL, 322 

0, and axt, 14:4^.— Suit to 

cancel instrument . — Champerty .—Tlia plaintiffs sued 
for possession of certain immoveable imoperty ** by 
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lilMITATIOM ACT,^ 1877, art 91 and art 

\4A^continued. 

avoidance of, a spurious deed of gift” executed by one 
A., deceased, in favoiu’ of the defendant. Per 
Steaight, That the suit was governed by article 
144, and not article 91, schedule II of the Limitation 
Act, 1877. Per SrirABr, C.J . — That the suit was 
governed by article 91, and not article 144, schedule 
II of that Act. Sikher Chand v. Dulputty Singhs 
I. L. J7., 5 Cale.j 363, distinguished. Hazaei Lal 
15. Jadatjn Singh . , I. Ii. E.,, 5 AIL, 76 

7. Sfiif fQ sef, aside fraudu- 

lent deed.—Mmoritg. — Fraud, — Where a deed of 
sale is found to be a forgery executed in fraud of a 
person during his minority, the date from ivhicli to 
compute his knowledge of the fraud practised on him, 
in the absence of proof that he had before inaiority 
the knowledge required, is the date on which he at- 
tained majority. Kflxan Chtjbn Mookerjee v. 
Bieeo Chuen Pfbail , . 6 W. E., 321 


^ ^ fo set aside will . — 
Fraud. — Cause of action . — Where no fraud is al* 
leged, the three years* limitation in clause 93 of the 
second schedule to the Limitation Act of 1871 will 
run from any attempt to enforce the instrument, 
although that attempt miglit not have been known to 
the person who brings the suit to declare it a forgery. 
Plaintiff and defendant were the widows of two joint 
uterine' brothers. Defendant alleged that plaintiff* s 
inishand had left his share by will to the husband of 
defendant. Plaintiff alleged that the will was a for- 
gery, and brought a suit for a declaration of her right 
to her hushand*8 share after setting aside the will. 
Held that the substance of the claim being for a de- 
claration of right, and not to set aside the will, the 
suit was not governed by tlie three years’ limitation 
provided by clause 93, schedule II, Act IX of 1871. 
NiSTAEINY DASSEE 15. Anundmoye Dassee 

[2 C. L. E., 561 

Attempt to enforce deed , — In 

a suit in which the plaintiff had obtained a de- 
cree, and the defendant had appealed to Her Majesty 
in Council, a third party applied to he added as a 
respondent, on the ground that, by registered deed, 
the plaintiff had conveyed to him a share of the pro- 
perty decreed. The defendant objected that the deed 
was a forgery ; hut an order was made that the ap- 
plicant should be joined as a respondent, without de- 
ciding whether the deed was or was not genuine, and 
“ without prejudice,** in the words of the order, to 
any action or proceeding by the defendant.** Held 
that the setting up the deed and insisting upon it for 
this purpose constituted an attempt to enforce ** it, 
and that a suit brought more than three years after 
the making of that order, by the appellant against 
the party so joined as a respondent, to have the deed 
2 set aside as being false and fehricated, was barred by 
limitation under Act IX of 1871, schedule II, cbnise 
93. Fakhaeuddin Mahomed Ahsan v. Opei- 
oiAL Tetisteb op Bbngal I, Ii. E., 8 Cf lc. 5 178 

[10 C. Ii, B., 176 


lilMITATIOH ACT, 1877, urt m-continued, 

S. C. Fakhaeuddin Mahomed Ahsan Chow- 
DHBY 15. Oppioial Teustee OP Bbngad. Ali- 
munissa Khatoon 15. Official Teustee of 
Bengal. Sha Sufi Supila v, Opficial Trus- 
tee OF Bengal . . L. E., 8 1. A., 197 

Affirming on appeal the decision of the High Court, 
where it was held that a suit to declare the for- 
gery of an instrument issued or registered or attempt- 
ed .to he enforced is required by article 93 of schedule 
II, Act IX of 1871, to be brought within three years 
of the date of the issue, registration, or attempted 
enforcement of the document, whichever may first 
II* ^ docimient has once been used, or 
attempted to be used, & party having notice of such 
use or attempted use cannot, after the expiration of 
three years from such use or attempted use, bring a 
suit to have it declared a forgery by reason of any 
further attempt to make use of it. Fakhaeooddeen 
Mahomed Ahsan r. Pogose 

[I. L. E„ 4 Calc., 209 
2 C. L. E., 573 

art. 95 (1871, art. 95 ; 1859, s. 10). 

See Aet. 138 . _ . I. L. R., 6 All., 75 

Suits to set aside decrees obtained by fraud were, 
under Act XIV of 1859, governed by clause 16 of 
section 1. Ameen Chand v, Oomeid Singh 

[I Agra, 114 

L Fraud. — A, sold a decree 

obtained by him under Eegulation VII of 1799 to E., 
but after the sale realised the decree from the judg- 
ment-debtor. On application by JB. for execution, on 
2nd .Tanuary 1862, the fraud was discovered, and E, 
was referred by tbe Collector to the Civil Court. On 
2iid October 1866 B. brought his suit for recovery 
of the purchase-money from A. Held that the period 
of limitation ran from the discovery of the fraud. 
The suit was not barred. Gofal Chandra Dey 
«5. Pemu Bibi 

[1 B. L. R., A, C., 77 : 10 W. R., 104 

See liADHANATH Das 'V. Elliott 

[6 B. E. R., 530 
14 Moore’s I. A., 1 

S. C. Eadhanath Doss v. Gisborne & Co. 

[15 W. E., E. G., 24 

2. Fraud, — Stilt to recover 

purchase-money and costs . — In a suit to recover 
from the defendant the amount of purchase- money 
paid by tlie plaintiff upon a sale to him of certain 
lands by the clefendaiit’s father and the costs incurred 
by the plaintiff in defending his title to the property 
against a prior purchaser for the same land from 
the defendant’s father , — Held that the cause of 
action arose on the discovery of the fraud upon the 
plaintiff, and that there was knowledge of the fraud 
at all events in October 1859, the date of the judg- 
ment of the Civil Court affi, \ing the title of the 
prior purchaser, notwithstandmg the presentation of 
an appeal from that decision, and notwithstanding that 
the plaintiff remamed In possession of the land until 
1861. The present suit, having been brought more 
than six years after the Judgment of the Civil Court, 

5o 


— art 92 (1871, art 93). 

See Art. 144 (1871, aet. 145) — Interest in 
Immoveable Property . 2 C. L. B., 10 


HI 
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LIMITATION ACTj ISVTj art. <^^-~conUnued, 
was held to be barred. Ramaswamy Mttbalx Va- 
JLAYTJDA MUBALI alias AIYATHOEAY MtJDAII 

[4 Mad., 266 

3 . — Act XIV of 1859, s. 10.-- 

Fraud ly failure to fay share of revenue. — Section 
10 of the Act of 1859 was held not to apply to 
a case where one of two co-owners of a pntni fraudu- 
lently failed to pay his share of the rent and permit- 
ted the putni to be sold by the zemindar for arrears, 
but the cause of action in a suit against him by the 
other sharer was held to have accrued at the date 
of the sale. Bhugwan Chundeb Roy Raj 
C nuEBEB Roy ... 9 W, B., 563 

Extension of time on ac- 
count of fraud. — Article 95, schedule II of the Limit- 
ation Law, provides a period of limitation in extension 
of the period which, in the absence of fraudulent 
concealment, would, under some other article, apply 
to a suit, and not a period less than that which under 
ordinary circumstances would be allowed for a suit of 
the same nature. Opendeb Nabain Moobebjeb v. 
Gujdabheb Bey ... 25 W. B., 476 

5, Fraud. — Suit for possession 

of immoveable property. — Article 95 of the second 
schedule to Act IX of 1871 was not intended to aj^ply 
to suits for possession of immoveable property 'when 
fraud is merely a part of the machinery by wdiicli the 
defendant has kept the plaintiii* out of possession. 
That article lias reference to cases wdicre a party has 
been fraudulently induced to enter into some transac- 
tion, execute some deed, or do some other act, and 
desires to be relieved from the consequence of such 
act. Chfkbeb Nath Chowdhey v. Tiethantjed 
Thakooe 

[I. L. E., 3 Gale., 504: 2 0. L. B., 147 

0^ Suit to set aside decree 

obtained by fraud. — Suit against express trustee . — 
Certain of the grantees of lands, granted for the 
maintenance of the grantees and the support of 
a mosque and other religions purposes, sued for 
the removal of the superintendent of the property 
from his office. The parties to this suit entered into 
a compromise, which made certain arrangements for 
the management of the property, and a decree 'was 
made in accordance -^vith the compromise. The 
gi’antees who were not parties to this suit then sued 
the grantees who were, to set aside the compromise 
and decree on the ground of fraud. Seld that the 
suit fell within the terms of No. 95, schedule II 
of the Limitation Act, 1877, and there w^as nothing 
about it which made the exemption of section 10 
of that Act applicable to it. Muhammad Bakhsh 
v. Muhammad Aei . I. L. B., 5 AIL, 294 

7, and arts. 12 and 144.— 

Suit for relief on the ground of fraud. — Suit to set 
aside execution sale. — S%iit for possession of immove- 
able property. — Z. and Ms three minor sons w'ere 
joint owners of a village. This Z. hypothecated 
by deed of simple mortgage to J. Subsequently 
Z, executed another deed of mortgage to J., part 
of the consideration whereof was the cancellation of 
the former bond, which was paid off and extinguish- 
ed accordingly. J"., however, fraudulently caused it 


LIMITATION ACT, 1877, art. 95 and arts. 

12 and 14A— continued. 

to appear from the novating document that the 
former mortgage was still alive, and after the death 
of Z., put the bond in suit against Z.^s widow, who, 
being ignorant of the fraud, confessed judgment as 
guardian of her minor sons. The entire rights and 
interest of Z.^s heirs were sold in execution of the 
decree so obtained by J. Subsequently the fraud was 
discovered, and Z!s sons brought a suit to set aside 
the execution sale and to recover possession of the 
property first mortgaged. In regard to three fourths of 
this property, they prayed that “ possession might be 
awarded to them by establishment of their right and 
share, by amendment of the revenue papers.” In 
regard to the remaining one fourth, they prayed for 
possession “by right of inheritance to by can- 
celment of the execution sale and of the fraudulent 
decree. They further alleged that they had first 
become aware of the fraud upon the day when they 
obtained from the registration office a copy of the 
novating instrument in which the fraudulent entries 
were contained. Held that the law of limitation 
applicable to the case w^as not that contained in 
article 12, nor in article 144, but that contained 
in article 95 of schedule II of the Limitation Act, in- 
asmuch as fraud vitiates all things, and prevents the 
application of any other law of limitation than that 
specially provided for relief from its consequences. 
Held, further, that the knowledge predicated by the 
terms of article 95 of schedule II of the Limitation 
Act is not mere suspicion, but such definite knowledge 
as enables the person defrauded to seek his remedy in 
Court. Seldf under the circumstances of the present 
case, that the burden of proving such knowledge 
on the part of the plaintiffs, prior to the date alleged 
by them, lay upon the defendants. Natha Singh v. 
Jodha Singh . . I. L. B., 6 All., 406 

3 . and arts. 63 and ^^.—Suit 

on indemnity bond. — Fraud. — Cause of action. — On 
the 27th July 1868 plaintiff received from defendant 
an indemnity bond, promising to indemnify plaintiff 
against the misbehaviour of a third person. On the 
4th June 1870 the third person committed an act of 
embezzlement. In an action brought by plaintiff on 
the 28th June 1873 on the indemnity bond, the first 
Court held the claim barred under clauses 63 and 84 
of schedule II, Act IX of 1871. On appeal that de- 
cree was reversed, and the claim allowed under 
clause 95 of the same schedule. The High Court, 
on special appeal, held that clauses 63 and 84, and 
not clause 95, applied to the case, as the suit -was 
one, not for relief on the ground of fraud, hut for 
breach of a contract to indemnify against fraud. Sha- 
PUEJI JAHANGIEJI V. SUPEBINTENDBNT OF THE 

Poona City Jail , . .12 Bom., 238 

9, Fraud. — Sale for arrears 

of rev enue.—Act XI ofl 859, s. 33.— Act IX of 1871, 
sch. II, art. 14. — When one of several co- sharers frau- 
dulently contrived to have an estate brought to sale-' 
for arrears under Act XI of 1859, and purchased it 
in the benami of his son, — Meld that another co- 
sharer aggrieved by the tale could maintain a suit to 
have the property reconveyed, though the period 
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LIMIT ATIOH" ACT, 1877, m:t.m-~contimei, 
limited by section 33 of Act XI of 1859, and article 
14 of the second schedule to Act IX of 1871, for a suit 
to set aside the sale, had expired. The article which 
applies to such a suit is article 95 of the latter Act. 
Bhoobto Chu^tdeb Sen v. Ram Soonder Surma 
Mozoomdae . , . . I. L. R., 3 Calc., SOO 

10. Suit to set aside frau" 

dulent revenue sale . — Suit to set aside a sale of land, 
sold as if for arrears of revenue under Act II of 1864 
(Madras), on the ground of fraud, and to recover 
possession of the land from the purchaser, who was 
alleged to he party to the fraud. Held that the 
suit was governed by article 95 of schedule II of the 
Limitation Act, 1877. Veneatapathi v. Subea- 
MANYA . . . . L li. B., 9 Mad., 457 

11. and art. dQ.—Stdt for 

mioney 'paid under Land Aequisition Act. — Fraud or 
mistake^ knowledge of . — In 1876 K. sued M. on a 
bond, dated 25th December 1869, for R5,000, by 
which certain laud in the district of South Tan j ore 
was hypothecated as security for the debt, and ob- 
tained a decree on the 6tli of April 1876 for the sale 
of the lands, whicli he purchased on the 17th August 
1876 for R6,000. K. then discovered that part of 
the land hypothecated, situated within the jurisdic- 
tion of the Subordinate Court at Kumbakoiiam, had 
been acquired by a railway company under the Land 
Acquisition Act in 1874, and that the compensation, 
ii460 (claimed by A^.^s■ mother, who sold the land to the 
company), was lodged in the treasury of Kuinbako- 
iiain in the name of M.’s mother. K. having applied 
to the Subordinate Court for an order for payment 
out of this sum, the Court, by order dated 28th Feb- 
ruary 1880, directed that the question of title to the 
money should he decided by suit. H. then sued If. 
as the sole heir of his deceased mother in the District 
MunsiFs Court of Tiruvadi (where M. resided) for a 
declaration of right to, and to recover, the said sum 
of B460. The suit was filed on the 4th September 
1880. On the 16th Aj)ril 1880 M. assigned his in- 
terest in the money sued for to F., who was made de- 
fendant in the suit on his own application and 
j)leaded that the suit was barred by limitation, inas- 
much as more than three years had elapsed since the 
money was paid by the railway company. Held 
that the suit was not barred by limitation, as the com- 
pensation was awarded to Mis mother either through 
fraud on her part or mistake on the part of the Col- 
lector, and K. did not become aware of the fraud or 
mistake until within six years of the suit (articles 
95, 96, of schedule II of the Limitation Act). Ven- 
kata VlBAEAGAYAYYANaAB ®. KbiSHNASAMI Ay- 
YANGAE . . . . I. L. R., 6 Mad., 344 

— — art. 96 (1871, art 97). 

See Abt. 95 . I. L. B., 6 Mad., 344 

Fengal Act Fill of 1869, s. 27. 

— Suit for money paid in excess of road cess. — In a 
suit to recover money alleged to have been paid by 
the plamtiffs to the defendants in excess of the sum 
dem andable by tlie latter from the former on ac- 
count of road cess, — Held (feversing the decisions 
of the Courts below) that the suit was governed, not 


LIMITATIOH ACT, 1877, art. m-eontinuei. 

by the special law of limitation contained in sec- 
tion 27, Bengal Act VIII of 1869, but by article 96, 
schedule II of the Limitation Act, XV of 1877. 
Mathuea JSTath Kundu v. Steel 

[I. Ii. E., 12 Calc., 533 


1, — Accrual of cause of action. 

— In a suit brought on the 29th July 1867, to recover 
back a deposit of purchase-money paid in September 
1863, it appeared that the vendor had re-sold the 
estate, and that the plaintiff thereupon sued for and 
obtained a decree for specific performance against the 
vendor and the purchaser at the re-sale. On appeal 
by the purchaser at the re-sale this decree was 
reversed on the 29th August 1865, Held that the 
suit to recover back the deposit was not barred, since 
the cause of action for its recovery did not accrue 
till 29th August 1865. Ramjay Dey v. Srinath 
Singh . 2 B. L. R., A. C., 170 : 11 W. S., 24 

2. — Suit to recover money paid 

on consideration toMch has failed. — R. had entered 
into a contract with S. to grant him a “ zur-i-pesligi”' 
lease, and in consideration of an advance of RiOO 
agreed to execute the same within one month from 
the date of the agreement, the 30th of April 1869, 
S. sued to enforce the agreement on the 22nd of July 

1870, but the suit was dismissed on the ground that 
S. had committed a breach of contract in failing to 
pay the consideration for the lease. On the 30tii of 
July 1874 8. instituted a suit to recover the R400 
advanced to 5. It was held that the suit was 
barred by limitation under the provisions of Act IX of 

1871, second schedule, 98. Ramphal Lal v. Japie 

Ali ..... 7 W. W.j 190 


— — Suit to recover money paid for 

temore cancelled hy sale for arrears of rent. — A suit 
to recover consideration-money paid for a dur-piitni 
cancelled by the sale of the putiii for arrears of 
rent was governed by the general rules of limitation 
under Act XIV of 1859. Juuoonate Bhutta- 
CHAEJEE V. NoBO KeISTO MoOKERJBE 

[3 W. R., S. C. C. Ref., 2 

art. 99 (I871j, art. 100). 

Under Act XIV of 1859 the period of limitation 
was six years for the suits laentioiiod in the first 
part of this article,—- rzis., suits by one who had paid 
the whole amount of a joint decree. Jtjmeelun 
V* Wallee Ahmed , . ,10 W. R., 31 

Dooegamoneb Dossbe V. Dooega Biiijnj 

[2 W. R,, 266 

NOBO Keisto Bhunj 1?. Rajbulltjb Bhiinj 

[3 W. B., 134 

S'uit for contribution . — 

Cause of action. — Under article 100 in schedule 

5 o 2 


— art 98 (1871, art. 99). 

/Sees. 10 . . I. L. B., 9 Bom.a 373 


— art 97 (1871, art. 98). 

/See Art. 62 . I. Ii. R., 8 All., 273 
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LIMIT ATIOH ACT, 1877, avt,99— continued, 
II of Act IX of 1871, when a person has paid 
more than his own share of a joint decree, limita- 
tion runs against a suit for contribution from the 
time that the excess payment is actually made to the 
decree-holder. Hadha Kbisto Balo v. Hup Cnrir- 
DBE Nxjfby . . . , 3 C, Xi. R., 480 

2 ^ ___ contrihution . — 

Joint lialility under decree . — Whether, 
in a suit for contribution, on the ground that the 
plaintiS and defendants wmre jointly liable under a 
decree, in execution of which the plaintiff’s property 
alone was sold, the limitation prescribed by article 
100, schedule II of Act IX of 1871, is applicable, 
or that prescribed by article 118, schedule II of 
the same Act. Eucbobuddeek Mahomed Ahsan 
V. Mohima Chundeb Chowdhet 

[I. L. R., 4 Calc., 529 

The period of limitation for suits mentioned in 
the second part of this article, — viz., suit by a sbarer 
ill a joint estate who has paid the whole revenue, — was 
also six years under the Act of 1859, Shadee Lal 
V, Bhawaheb . . . . 2 N. W,, 52 

Chohaq-ite V. Thakoobeb Sin&h . 1 Agra, 123 

And the cause of action in such a suit was held 
to arise from the same time as is now expressly 
enacted, Bunwaree Mohuh Saha v. Prannath 
Saha . . . . . 2 W. R., 159 

Kallt Sunkhr Sundyal v, Hueo Sun-kub Shh- 
DYAE 7 W. R., 29 

— art. 102, 

Suits for wages other than those specified in clause 
2 of section 1 of Act XIV of 1859 were governed 
by clause 9 or 10 of that Act. Jumna Pershad 
V. Bhebm Sein . . ,1 Agra, Mis., 8 

Nitto Gopal Ghose V. Mackintosh 

[6 W, R., Civ. Bef., 11 

Suit for wages. — Cause of 

action, Accrual of. — W&ges due to an employe 
leaving his employer’s service would be due on the 
date when he left the service, and any suit for those 
wages must, in the absence of any subsequent account 
stated and settled between the parties, he .brought 
within three years from such date, YouNa v. Mac- 
CORKINDALB .... 19 W. B., 159 
Upholding on review, MacCobkindale v. Young- 

[18 W. B., 466 

arts. 103, 104 (1871, arts. 103, 

104). 

These articles give the result of, and adopt the 
decisions under, the Act of 1859. As to prompt 
dower (article 103). Khajarannissa v. Risin- 
nissa Eeoum , 5 B. li. B., 84 : 13 W, B., 371 
Mulleeka V. JUMEELA . U B. L. B,, 375 
[Ii. B., I. A., Sup. Vol’ 136 
Kiiajurannissa V, Saipoolla Khan 

[15 B. I,. B., 306 
Nathu Daub . 2 Bom., 309 : 2nd Ed., 293 
S. G, Daub v. Nathu . 1 Ind. Jur., IN. S,, 112 


LIMITATION ACT, 1877, arts* 103, 104— 

continued, 

1 ^ Demand of portion of 

dower. Cause of action , — Where a wife demanded 
only a portion of her denmolir or dower from her 
husband, limitation as to her claim to the remainder 
will count from the date of her husband’s death, and 
not from the date of her former demand. Beq-oo 
Jaun V . Gashee Bebbb . 6 "W. B,, Civ. Bef., 19 

As to deferred dower (article 104). Mahab At.1 
ij. Amani . . . 2 B. L. B., A. O., 306 

Mehean V. Kubiban . 6 B. L. B., 60, note 

Khajarannissa V. Risannissa Begum 

[5 B. L. B., 84: 13 W. B., 371 

Mulleeka V. JuMEELA . 11 B. L. B., 375 
[L. B., I. A., Sup. Vol, 135 

2 , * Suit for doioer, — Wrong* 

ful possession . — In a suit to recover the balance of 
dower-money, it appeared that the plaintiff’s husband 
died in 1845, and the suit was instituted in 1867 5 
and that the plaintiff had been in possession of her 
husband’s estate in lieu of dower up to 1861, and had 
continued in possession, under a compromise with the 
heirs, till 1866. It appeared, however, that in 
another suit she had been declared not entitled to 
possession. Held, her suit was barred. Kalsum- 
NISSA V, WaHIDUNNISSA 

[3 B. L. B., A. C., 176, note 

Mahomed Faez v, Oomdah Begum 

[6 W. B., Ill 

Under the Act of 1859 the six and not the twelve 
years’ period of limitation was held to apply to suits 
for dower, as the right was held not to constitute an 
interest in immoveable property. Mahabtt Bibi v. 
Amnia , . . . <.10 Boxn., 430 

Waeeah V, Saheeba . . 8 W. B.s 307 

Unless it was sought to charge it on immoveable 
property by establishing a lien thereon. Janee 
Khanum V. Amatool Fatima Khatoon 

[8 W*. B., 51 

S. C. on appeal, Woomatool Fatima Begum v, 
Meebunmunnissa Khanum . 0 W. R., 318 

Waeeah V. Saheeba . . 8 W. B., 307 

In the latter case, — that is, where it is sought to 
make the dower a charge on immoveable property, — 
the suit would now probably come under article 132 of 
the Limitation Act. 

3^ Contract to hold money 

on loan. — Repayment to he made hy husband in case 
of divorce. — Dower . — In the case of an advance of 
money on a contract that it should be held on loan 
by the husband (a Mopla following the Mahomedan 
law) without liability to interest, the repayment to 
be made by the husband in the event of a divorce 
taking place, or out of his effects at his death, — • 
Held that the Mahomedan law of dower was not 
applicable to the suit, and that the period of limita- 
tion was three years from the date of the divorce or 
the death of the hushalld. Anonymous Case 

• [5Mad.»280 
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LIMITATION ACT, 1817— confinmd, 

: art. 105 (1871, art 105). 

Under the Act of 1859, the six years’ period of 
limitation was applicahle to suits of the nature de- 
scribed ill this article (suits by a mortgagor after a 
mortgage is satisfied for surplus collections received 
by the mortgagee). 

See Lali Doss -r. Jamal Ali 

[B. L. R., Sup. Voi, 901 ; 9 W. R., 187 


art 106 (1871, art. 106). 

See Abt. 120 . I. L. R., 4 All., 437 

To suits of the nature described in article 106 
(suits for an account and share of the profits of a 
dissolved partnership), the six years’ period of limit- 
ation applied under the Act of 1859. Jivala Pee- 
SHAD V . Kedae Nath . . ,3 Agra, 175 

Nttesingh Doss v. Naeain Doss . 3 N, W., 217 

Bhutoo Ram u. PrauL Chowdhey 

[7 W. E.., 36 

Kalbe Kbisto Chowhhey V . Haean Chxjndee 
Dey - 19W. E.., 217 


1 . 


Suit in nature of ‘partner'^ 


Plaintiff was in the service of the 
principal defendant (C.), who was carrying on a part- 
nership business with another as founders and en- 
gineers. During such service, plaintiff, C., and a 
third party entered into a Joint adventure or partner- 
ship, with respect to the purchase, employment, and 
sale of a steam tug, the profit or loss to be shared 
equally, — it being arranged that 0. should retain in 
his hands plaintiff’s monthly salary and appropriate 
so much as might be necessary to plaintiff’s share of 
the expenses. After sale of the tug, the account was 
made up, showing a separate loss to each partner of 
R2,341, and was allowed and approved by each some 
time prior to 29th July 1868. On the date last 
mentioned plaintiff signed an account between him- 
self and 0., in which a balance was struck in plain- 
tiff’s favoul*, and immediately reduced by payment of 
a part .to E4,054. On the same date, C. instructed 
his clerk to write to plaintiff claiming to deduct 
board and lodging expenses, and on 30th July 
1868 plaintiff replied refusing to 'allow the deduc- 
tion. A further portion of balance was after- 
wards paid by Q. On the 81st July 1871, plaintiff 
instituted a suit against C. and the third partner, 
framing his claim as if it were in the nature of a 
partnership demand. EeM that, on the 29tli July 
i868, when plaintiff signed the account, and a 
balance had been struck, all partnership transactions 
had ceased between the parties, and that he was en- 
titled to sue C. for the balance of all salary and 
moneys in G!s hands j but that liis claim, was not a 
partnership demand. MacCoekinbalb w. A''oiJE'a 

[18 W. B., 466 
8. C. affirmed on review. Young r. MacCoekin- 
BALE 19 W. B., 159 

art 107 (1871, art. 107). 


Under Act XIV of 1859, six years was the period of 
limitation ’ for the suits mei.itioiied in this article 
(suits by the manager of a Joint estate of an undi- 


LIMITATION ACT, 1877, art. 107 — eowli^ 

nued, 

vided family for coiitrihiition in respect of a payment 
made by him on account of the estate). As to the 
cause of action, the decisions were in accordance 
with this article. 

See Ram Kbishna Roy v, Milan Goeal Rot 

[6 B. L. B., Ap. 103 : 12 W. B., 194 

BiMAIiA Debi Taeasundaei Debi 

[6 B. L. R., Ap., 101 : 14 W. B.^ 480 


art. 109 (1871, a,rt. 109). 

1. A.ct Xir of 1859, ,9. 1, cl 

16. — Suits for mesne profits . — Six years was the 
period of limitation for suits for mesne profits, under 
clause 16, section 1 of Act XW of 1859. Lalla 
Gobind Suhaye 1?. Munohue Missee 

[1 W. B,., 65 

Ram Sueun Singh v. Gooeoo Dyal Singh: 

[1 W. B., 83 

P,EATAP CeANDEA BuETJA n. SWAENAMAYI 

[3 B. L. B.., Ap,, 81 

ISSUEEENTTND DUTT JlIA r. PAEBUTTY UhUEN 

Jha 3 W. B., 13 

Ramaput Singh v. Fttelong . 3 ‘W. B., 38 
LTrcHMiTN Singh Mieiam . 5 W, R., 219 
MUNEEEAM AcHAEJEE '0. Tue'ongo 

[7 W. B,., 173 

Balum Bhutt alias Eam Bhuth v. 'Bhoobtin 
LabIi 6 "W”. B,, 78 

Nawab Nazim ot Bengal t?. Raj GooMA:EEi!S 

Debee 6 W. R., 113 

Kattama Nachiae V. Stjbeaeama Aiyan. Ze- 
MINDAE or ShIVAGUNGA SUBEAEAMA AiYAN 

[4 Ma.d., 302 

Hueeehue Mookehjee V Mollah Abdoolbite 

[17 W. B., 209 
Jug GUT Chundee Biiadooby v. Shib Chunder 
Bhadooey . , . .22 W. E.., 255 

See also Mod'Hoosoo,dun Sanbyal v. Sueoop 
Chundee Siecae Chowdhey 
[7 W. B., P. C., 73 : 4 Moore’s I. A., 431 


2 . ■ 


Cause of action. — Suit for 


mesne profits . — In calculating the six years’ mesne 
profits wliicli the decree-holder was entitled to re- 
cover in this case, the cause of action was held to 
■have arisen at the end of the year in which the 
ouster took place. Thakooe Doss Aciiaej'Eb 
Chuokeebutty V . Shoshee Bhoosun Chatteejee 

[17 W. R., 208 

Ram Chundea Roy v. Ambica Dossia 

[7 W. R., .161 


3. 


Can.^e of action. — Date of 


ascertavrmimt of amount . — Where the amount of 
mesne profits cannot be ascertained till after the end 
of the year, the cause of action was h,eld not to arise 
until the end of the year, Byjnath Peeshab 
Babhoo Singh . , e , 10 W. B„ 486. 
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Thaeooe Dass Eoy Chowdhey v. Nobin Keisto 
Ghose . . . ,22W.K.,126 

Or ill cases of disiios session, the date of disposses- 
sion is the date when the cause of action arises in 
suits for mesne profits, Eebal Ali Khan v. Kales 
Peeshad 3 W. B.J 68 

— — Dispossession under decree 

subsequently reversed by Drivy Council. — Where a 
plaintiff had been dispossessed of lands under a decree 
of the Sudder Court, subsequently reversed by the 
Privy Council on appeal, limitation as to his right to 
mesne profits during his dispossession ran from the 
date of the decree of the Privy Council. Mashook 
Ah Khan v. Jowala Bhksh . 2 W., 290 

JOTKITEirN Lall «. Asmudh Kooee 

[5 W. B., 125 

5, Cause of action. — Dispos- 

session, — The cause of action in respect to mesne 
profits accrues on the date on wdiich, hut for the fact 
of dispossession, the plaintiff would have been en- 
titled to receive them, Lakhi Kant Das Chow- 
bey V. Bam Dyal Das . 5 B. Xj, B,, Ap., 61 

S. 0. Lbokhee Kant Doss v. Deen Dyal Doss 

[14 W. B., 82 

— Default caused by act of 

another party, — Assam. ^ Suit for partition , — 
Where a purcliascr of a four-anna share was kept 
out of possession of a portion of the property sold, 
and having recovered judgment in a suit brought for 
possession and mesne profits against the vendor, an 
aiTangement was come to pending appeal, that within 
a year the parties should appoint an arbitrator to 
fix on the shares and make a division, and in default 
of such appointment an application should he made 
to the Hakim j but that if no such application was 
made within the year, and a suit should be subse- 
quently brought, the party suing should lose his right 
to mesne profits , — Deld that, under the circumstances, 
the defendant having prevented the plaintiff from 
making the necessary aiiplication within the year, 
and proceedings having gone on for years to carry 
out the partition, the plaintiff was, on the termina- 
tion of those proceedings, entitled to sue for mesne 
profits. Whore proceedings were going on to effect 
a partition, the right to particular properties being 
in dispute , — Seld that the right to mesne profits ac- 
crued at the termination of those proceedings, and 
that the party improperly kept out of possession was 
entitled to sue for all mesne profits during the 
period of his non-possession, subject to any grounds 
which the defendant could show which would entitle 
a Court of Equity to deprive the plaintiff of his 
rights. In a suit brought in January 1862, respect- ^ 
ing property situated in Assam, mesne profits for 
twenty-eight years prior to 1854 were decreed, sub- 
ject to any equitable claims for deducting any portion. 
Act XIV of 1859 not applying to Assam previous to 
July 1862. Nileamal Lahuei v. Gunomani Debi 
[7 B. L. B., 113 : 15 W. R., P. C., 38 

7. Deriod when due. — Time 

for making up accounts . — Where the accounts of an 


IiIMITATIOH ACT, 1877, art. 1Q2— conti- 
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estate are made up at the end of the ordinary year, 
mesne profits are rightly treated as due at the end of 
each year, and interest may he added by way of dam- 
ages. Chowdhey Wahed Abi v. Jbmayb 

[lOW.B., 87 

8. — — Suit for ^ by person restored 

to possession under decree of Trivy Council. — The 
right of action to a person who is restored to posses- 
sion under a decree of the Privy Council does not 
accrue before the decision of the Privy Council ; and 
he is entitled to interest on mesne profits from the 
time of his ejectment up to one year after the deci- 
sion of the Privy Council, that being held to he a 
reasonable time to he allowed to him for commenc- 
ing his suit. Asmtjdh Kooee v. Joyeuehn Lall. 
JoYEUBiTN Lall v. Asmudh Kooee 

[5 W. B., 125 

9. Suit for possession. — In a 

suit instituted after Act XIV of 1859 came into 
force, mesne profits can only be recovered for the six 
years next preceding the institution of the suit. A 
regular suit for mesne profits will lie after a suit for 
possession, if in the latter suit no question of mesne 
profits was raised or decided. Peatap Chandba 
BTrEHA V. SWABNAMAYI 

[3 B. B., Ap., 81 : 12 W. B., 5 

10. Suit for mesne profits.-^ 

A claim for mesne profits during a period preceding 
the three years next before the filing of the plaint is 
barred by Act XV of 1877, schedule II, article 109. 
Krishnananb V. Pabtab Nabain Sing-h 

[I. L.B., 10 Gale., 792 ; L. R., 11 1. A., 88 

11. and art. 40 . — Mesne pro- 

fits misappropriated. — Suit for value of crops.-— 
The defendant obtained a decree in a suit brought 
against the plaintiff for arrears of rent and for eject- 
ment, in execution of which he evicted the plaintiff 
from his holding, and, after getting possession thereof, 
carried away certain crops which were then standing 
on the land. The plaintiff appealed from the decree 
obtained by the defendant, and on appeal it was set 
aside, on the plaintiff depositing the rent due, and the 
plaintiff recovered possession of his tenure. Meld 
that such a suit was a suit for profits of immove- 
able property belonging to the plaintiff wrongfully 
received by the defendant within the meaning of 
Act IX of 1871, section 109, and not a suit for com- 
pensation for any ^™ng, malfeasance, nonfeasance, 
or misfeasance, independent of contract,” within the 
meaning of article 36 of the same Act. Shheno- 
MOYEB V. PaTTAEEI SiBEAR 

[I. L. R., 4 Gale,, 625 

12. Suit for damages to per- 

sonal property . — Plaintiff’ brought a suit to establish 
his right to a fishery, which was finally decided in 
his favour. After the final determination of the suit 
in which his title to the fishery was tried, he brought 
the present suit to recover damages, and the Small 
Cause Court decided that the suit being for damages 
to personal property ought to have been brought 

! within a year from the time of the injury having been 
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committed. Seld that the suit was not one for 
damages for injury to personal property, but for 
mesne profits, and that the six years" limitation was 
applicable to it, Eidahbe Buksh Sheo Naeain 
Smas « . . . . 17W.E.,360 

— art. 110 (I 87 I 9 art. 110 ; 1859, 

s. 1 , cl. 8 ). 

1, — — Suits for arrears of rent , — 

Suits for arrears of rent were under Act XIV of 
1859 to be instituted within three years from the 
last day of the Bengal (or other) year in which the 
arrears claimed shall have become due. Gobind 
Kumas Chowdhey V , Haegopal Nag 

[3 B. L. R., Ap., 72 : 11 W. B., 537 

2. Suit for arrears of rent , — 

Where a part-proprietor of a certain talook, who was 
also a co-sharer in a fractional portion thereof, brought 
suits against his co-talookdars in the Revenue Court 
for arrears of rent without allowing any deduction on 
account of his share, which suits were dismissed for 
w^ant of jurisdiction, and afterwards brought a suit 
for the rent for the same period in the Civil Court, — 
Held that the suit was not one for the recovery of 
arrears of rent within the meaning of section 29. 
Bengal Act VIII of 1869, but was governed by the 
provisions of Act XIV of 1859. The suit was one for 
rent of land, and fell wdthin the scope of clause 8, 
section 1 of that Act. Gobi'wdo Coomae Chowdhey 

Mansok . 10 B. L. E., 56 ; 23 W. E., 152 

3 , Suit for compensation in 

shape of rent for land, — -K suit to make the defend- 
ant liable for compensation in the shape of rent for 
the land which he held in the name of his servant, was 
held to be not a suit for rent under Bengal Act VIII 
of 1869, and was subject to the six years" limitation 
prescribed by clause 16, section 1, Act XIV of 1859. 
KiSHENBITTTY MiSEAIK ‘ d . Robeets 

[16 W. E., 287 

4 . ^ Suit for compensation for 

use and occupation of land. — Where a contract of 
lease was found to be a benami transaction, and the 
lessor, though he had all along received the rent from 
the ostensible lessees, was held to he entitled, when 
the tenure passed by sale in execution to a third party, 
to claim the rent due from the beneficial lessees, — Held 
it was not a suit for rent, but for compensation for 
use and occupation of the lands demised, and clause 
16 of section 1 of Act XIV of 1859 was applicable to 
it. Debnath Roy Chowbhey v, Gudabhue Dey. 
PiTAMBGE Sen Debnath Roy Chowdhey 

[IS W. E., 132 

As to section 1, clause 8 of the Act of 1859, see 
PoHLSON V , Chowdhey . . 2 W*. E,, 21 

Unnoda Peesattd Mookeejee V . Kristo Coohae 
Moiteo . 15 B. L. E., 60, note ; 19 W. E., 5 

And H'ueee Kisiioee Roy v. Hhe Kishoee 
Adhikaeee . . .23 W. E,, 134 

5, XIV of 1859, s. 1, cl. 

8. — iSuit for rent under henami lease , — Use and oc- 


LIMITATION ACT, 1877, art. 110 — eonti- 
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cupation. — Plaintiff, who wus the zemindar, having 
obtained a decree against the auction-purchaser of 
a putni tenure held under his zemindar! for the rents 
of the years 1279, 1280, and 1281, and being unable 
to realise the whole amount due under the same, 
subsequently learned that A., who had purchased a 
share in the putni from E., who derived his title 
from the original defendant, had been in possession 
during these years. He then sued A. for the balance 
due under the first decree. This suit \vas filed on 
the 21st Baisack 1285. Held that the second suit, 
whether it was governed by Bengal Act VIII of 
1869, or by the general law of limitation, was 
barred, inasmuch as it was a suit for rent and 
brought more than three years after the arrears 
became due. Vitamlmr Sen v. Helnath Hop Chom- 
dhrif, IS TV. H., 132, cited and clistinguislied. Ram 
Rhnjijn Chuckeebutyy V . Ram Ladl Mttkho- 
PADHYA . . . . . 5 C. L. E., 62 

art. 113 (1871, art. 113). 

See Art. 144 (1871, art. 145)--Inteeest 
IN Immoveable Peopeety. 

[25 W. E., 521 
I. L. B., 2 All., 718 

See Specipic Peepormancb — Specipic 
Peepoemance allowed. 

[I. L. E., 3 Mad., 87 

1, Sale at fair valuation . — 

Ascertainment of price . — In a suit for the specific 
performance of an agreement entered into in 1858 to 
grant a pottah when required, it appeared that the 
plaintiffs applied to the defendants for a pottah in 
1874, and in March 1875 the defendants finally 
refused to make the grant, and the plaintiffs there- 
upon instituted their suit for sx^ecific performance. 
Held that they were not barred by limitation, as 
under Act IX of 1871, schedule II, article 113, they 
had three years within which to bring their suit from 
the time when they had notice that their right was 
denied. New Beerbhoom Coal Company v. Btjlo- 
ram Mahata 

[I. L, E., 5 Calc., 175 : 2 C. L. E., 268 
S. C. on appeal to Privy Council, where, however, 
tills iioint was not dealt with. 

[I. L. E., 5 Calc., 932 : L. E., 7 I. A., 107 

2 ^ Specific performance . — 

Trust. — Laches. — In 1860, certain shares in a com- 
pany then formed were allotted to S., on the under- 
standing, as the plaintiffs alleged, that 120 of such 
shares should, on the amoiuit thereof being paid to S., 
be transferred to and registered in tlie books of the 
company in the names of the xilaintiffs. In 1862 
the plaintiffs comxfioted the payment to S. in respect 
of the shares, and during his lifetime received divi- 
dends in respect of the said shares. S. died in 1.870, 
leaving a will, probate of which was granted to tlie 
defendant as Ids executor. In a suit brought l)y tlie 
plaintiffs after demand of tlie shares from the de- 
fendant, and refusal by him to deliver them, to compel 
the defendant to transfer the shares to the j)laintiffs, 
and register the same in their names, the plaintiffs* 
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case was that tlie shares had been held in trust for 
them, and that, consequently, their suit was not 
barred by lapse of time. Held that the transaction 
between S. and the plaintiffs did not amount to a 
trust for any specific purpose ” within the meaning 
of section 10 of the Limitation Act, or to a trust at 
all, but to an agreement of which the plaintiffs were 
entitled to specific performance ; and the limitation 
applicable was that provided by clause 113 of schedule . 
11, Act IX of 1871, and therefore the suit was not 
barred. Nor were the plaintiff!s disentitled to relief 
by reason of any laches or delay in bringing the suit. 
Ahmed Mahomed" Pattel v. Adjein Dooplt 

[I. L. E., 2 Calc., 323 

3^ Suit for specific perform- 

ance of contract. — Stiit on atvjrd. — Act I of 1877 
(Specific Relief Act)^ s. SO. — A suit for money, based 
on an award, which directs its payment by tbc de- 
fendant to the plaintiff, is virtually a suit to have the 
award specifically enforced ; and as by section 30 
of the Specific Ilelicf Act, 1877, awards are placed on 
the same footing as contracts, hlo. 113, schedule II 
of the Limitation Act, 1877, is applicable to such a 
suit. SuKHO Bibi V. Ram Sheh Das 

[I. L. R., 5 All., 263 

4 , and art. 144:.— Vendor 

aoid purchaser . — Contract of sale , — Suit for specific 
performance of contract. — Suit for possession of 
immmeahle property. — A contract was made for the 
sale of eertain immoveable property, in the event of 
the vendor obtaining a decree establishing liis title to 
the property, in a suit which had been brought for 
that purpose. The vendor obtained such decree in 
that suit. The purchaser subsequently brought a 
suit to have a sale- deed executed and completed, "" 
and for possession of the property. It w^as contended 
that the limitation applicable to the suit was that 
provided by article 144 of the Limitation Act, 1877, 
and not article 113. Held that the suit was essen- 
tially one for specific performance of contract, and 
the limitation applicable %vas article 113. The con- 
tention that, so far as the suit was for possession of 
immoveahle property it should be governed by article 
144, was invalid. The right to possession sprang out 
of the contract of sale, and the relief by giving posses- 
sion was comprised in the relief by specific perform- 
ance of the contract of sale, and could not be 
governed in this suit by any but article 113. But 
assuming the suit might, so far as limitation was con- 
cerned, be entertained, still, as the right to possession 
was dependent on the contract of sale, if the suit 
could not be maintained for specific performance of 
the contract, it could not be maintained for possession 
of the property sold under the contract. Mtjhi-tjd- 
DiN Ahm.ad Khah V. Majlis Eai 

[I, L. B., 6 AIL, 213 

5. Breach of contract. — Suit 

for specific performance.— hi a suit to enforce the 
performance of an agreement alleged to have been 
entered into between the plaintiffs and the principal 
defendants whereby the latter, in consideration of an 
undertaking subsequently carried out, was to admit 
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the former, who w^ere his uterine brothers, to a share 
of the property of his adopting father, which included 
an interest in land, — Held that the defendant was in 
a position to fulfil that contract on the deaths of his 
adoptive parents respectively, and that plaintiff's 
suit, not having been brought within three years 
of the dates of those deaths, was barred by limitation, 
Mohadeo Lall V. Nxjhdun Lall . 12 W. B., 22 

■ art. 114 (1871, art. 114). 

See Abt. 91 . I. L. B,., 3 AIL, 846 

art. 115 (1871, art. 115). . 

See Abt. 62 . I. Ii. B., 5 Gale., 830 

Suit for breach of contraet. 

— In a suit to recover a sum of money (principal and 
interest) on account of rent paid for a certain mouzah 
which had been farmed out to the plaintiff by defend- 
ant No. 1, but of which the xdn-hitiff could not get 
possession, — Held that the cause of action as laid in 
the plaint w-^as a breach of contract on the part of the 
principal defendant, and the action wms one for 
damages falling under section 1' of Act XIV of 
1859, within the meaning of clause 9 if the contract 
of lease was verbal, and within clause 10 if it was in 
writing. The case was not that of a suit for breach 
of an implied contract as distinguished from a con- 
tract of actual agreement, and the obligation of the 
defendant to make good the loss caused to the 
plaintiff* was not one merely which the law raises 
upon a state of circumstances independently of any 
actual agreement. Ekooke v. Gibbon 

[19 W. B., 244 

Upheld on review ... 21 W. B., 47 

2. - — — Implied contract. — Contract 

to do repairs. — Where the defendant employed the 
plaintiff to repair a bungalow, hut no express agree- 
ment was come to as to the payment for the repairs, 
it w^as held that on the performance of the repairs an 
implied contract to pay their fair value arose, for 
which the period of limitation was six years, as ruled 
in XJmedchand Sulcamchand v. Bulah'das Lalchand^ 
5 Bom., O. C., 16. Naeo Ganesh Datab v. Mu- 
hammad Khan ... 9 Bom., 280 

3. Contract hetiveen doctor 

and patient as to fees. — Where a doctor is engaged 
to treat a patient without any arrangement being 
made at the time as to his fees, there'is an implied 
contract, an action for breach of which was governed 
by the three years" limitation under section 1, clause 
9 of Act XIV of 1859. Hueish Chundeb Submah 

Bbojonath CHtroKEBBUTTY . 13 W. R., 96 

4. Suit for money received hy 

vaheei andpaid to agents of client. — Cause of action. 
— A vakeel received money for his clients, and gave it 
to their agent for delivery to them ; the agent did not 
deliver it accordingly, and the vakeel was compelled by 
tlie Civil Court to pay it over again. The vakeel there- 
upon sued the agent for the money. Meld that the 
case fell under section 1, clause 16, of the Act of 
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Lmiitation, 1859. SeXAf also, tliat, treating tlie case as 
one of implied contract, tlie cause of action arose when 
the plaintiff was compelled to pay money w'hich the 
defendant was legally bound to pay ; and, thirdly, 
that, if the defendant was in truth the plaintiff's 
agent, hut had induced the plaintiff to make him so 
by the fraudulent representation that he was the 
agent of the clients, the cause of action wmuld have 
arisen at the discovery of the fraud. Pekuballi ' 
SUBHAEAMAEEDBI V. BhiMAEAJU BAMATA 

[2 Mad., 21 

5. Contract to stifpli/ goods, 

- — Suit for balance due. — In a suit to recover a 
balance due for articles supplied to defendant on 
account current between the parties, where an oral 
contract existed to the effect that, on defendant's 
giving chittis as security, articles of food for daily 
consumption would be supplied to him from plaintiff's 
shop, the chittis to be returned to defendant at 
intervals after payment on presentation, it w^as found 
that plaintiff* last, on the 1st Assar 1276, returned 
to defendant the unpaid chittis then on hand ; but 
defendant did not pay their amount. Subsequently, 
on different dates, he paid a portion. In a suit for 
what remained due, — Held that the breach of con- 
tract on which the suit was brought occurred when 
the defendant failed to pay, on presentation of the 
chittis, the amount then due and payable. Bam 
Doyal Koondoo Gooeoo Dass Sen 

[18 W, B., 450 

6. — — " — Breach of contract in not 

satisfying decree. — Cause of action. — Where S.j for 
a valuable consideration, promised K. to satisfy a de- 
cree outstanding against bira, and, instead of carry- 
ing out his agreement, purchased the decree, applied 
for its execution, and brought Ab’.? property to sale, 
KXs right of action accrued from the date of the ap- 
plication, not from the date of the sale. Mahomed 
Hadee V. Sheo Sevijk Doobey . 6 N. W., 95 

7. — Suit for trees on land after 

ejectment. — Cause of action. — A. having been in 
possession of garden land from 1850 as tenant of B. 
under a two years' lease, contimied to occupy as yearly 
tenant till 1860, when he was ejected in a suit brought 
against him by B. In 1864 A. sued on a clause in 
the lease which he contended gave him a right to re- 
move certain trees planted on the land. Jleld that the 
breach of contract (if any) took place when B. took 
possession of the land together with the trees in exe- 
cution of his decree in the ejectment suit, and that 
A.'s claim was barred by clause 10, section 1 of Act 
XIV of 1859. Sayaji ij. Umaji 

[3 Bom., A. C., 27 

S'nit on agreement to pay 

rent to creditor. — Cause of action. — Plaintiff executed 
a zur-i-peshgi lease to defendant for a term of 
years, and arranged wdth him contemporaneously 
that he (the lessee) was to make an annual payment 
(out of the rents payable to plaintiff*) to a creditor of 
the plaintiff*, with a view to clear olf a debt. These 
payments, though made punctually for a time, were 
withheld while a balance of the debt still remained 
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nued, 

due, to recover which the creditor sued the lessor 
(plaintiff) and obtained a decree. Eeld that plain- 
tiff's (lessor's) cause of action against the defendant 
(lessee) arose from the date of the latter's breach of 
contract, — i.e., the date on which he failed to pay. 
ZooiEEE jBedum n. Bam Sxjbtjn Boy 

[10 W. B., 80 

9, ■ Suit for abatement of rent 

founded on agreement for measurement. — Bayment 
of same rent. — Abandonment. — In a suit for abate- 
ment of rent founded on an agreement that, at a 
certain time, the land should be measured, and if 
found less tlian the quantity named in the agreement, 
there should be an abatement of tlie rent, it was found 
that the plaintiff had never required abatement, but 
had continued to pay the rent six years. Held that 
the suit was barred by limitation, the cause of action 
having arisen when the zemindar continued to take 
rent according to the quantity of land named in the 
agreement. Semh le, — There might be ground for say- 
ing that the agreement was abandoned by the parties. 
Peosunno Moyee Dossee V. Doya Motee Dossee 

■ [22 W. B., 275 

1 () gdie qJ' goods on credit . — 

Breach of contract. — W^liere there was a clause in a 
partnership agreement by which the defendants, the 
working partners, undertook to be liable for any out- 
standings in respect of goods sold on credit, the sale 
of goods on credit was held not to be any breach of 
contract, and not to bring the suit under clause 9 of 
section 1 of Act XIV of 1859. Kalee Khisto Boy 
Chowdhey V. Haean Chundee Dey 

[19 W. B., 277 

3 ^ 1 , Contract for manufactured 

indigo. — Breach of contract. — Certain factories, al- 
ready sown with indigo, were given in lease by the 
Court of Wards ; and the lessees agreed to take over 
all contracts and pay all expenses which had been in- 
curred for that season’s cultivation, depositing the 
amount of outlay incurred. The lease having been 
set aside by superior authority, the lessees agreed to 
give up the factories and all the indigo manufactured 
by them while in possession, on condition of being re- 
paid the amount deposited by them. In a suit to re- 
cover the value of the indigo not delivered, — Held the 
suit was one for breach of contract and governed by 
clause 9, section 1, Act XIV of 1859. Bama Soon- 
DUEY Debia V. Jaedikb, Skinnee, & Co. 

[9 W. B„ 3@7 

12 ^ Suit for breach of contract 

to deliver goods.- — The defendants were owners of a 
fleet of steamers plying periodically along the coast 
of British India by which they undertook to convey 
for freight parcels of goods indifferently from and to 
specified ports. In a suit for compensation for value 
of goods short delivered, — IIHd that the suit was one 
for breach of contract to deliver, and was governed 
by article 115 of the Limitation Act, 1877. Beitish 
India Steam Navigation Co. v. Mahomed 
Esack & Co. . . , I. L. B,, 3 Mad., 107 
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LIMIT ATI OH ACT, 1877, art 115— cojiM- 

med. 

— and art. 120,— JRs-mar^ 

I'idgs of Sindu widow, —^CustoM, ^Tedch of cou- 
tract , — The plaintiff sued the defendant^ who had 
married the plaiiitiff^s deceased brother's widow, to 
recover, by way of compensation, the money expend- 
ed by his deceased brother's family on his marriage, 
founding his claim upon a custom prevailing among 
the Jats"^ of Ajmere, whereby a member of that com- 
munity marrying a widow was bound to recoup the 
expenses incurred by her deceased husband’s family 
on his marriage. Meld that the suit was one of 
the character described in No. 115, schedule II of 
Act XV of 1877, and not in No. 120 of that sche- 
dule, and the period of limitation was therefore 
tliree and not six years. Mabda n, Sheo Baksh 

[I. Ii. H., 3 All., 385 

14 ^ and art. BO, —Suit hy 

consignee against railway company for non-deli- 
fQery , — Where a suit is brought against a railway 
company by the consignee of goods (not sent on 
sample or for approval) for compensation for non- 
delivery, the period of limitation is not two years 
(article 80), but three years (article 116, schedule 
II of the Limitation Act, 1877), inasmuch as the 
consignor contracts with the company as agent for 
the cmisignee, and the property in the goods passes 
to the consignee on delivery to the company. Has- 
SAJi V, East Indian Railway Company 

[I. L. B., 5 Mad., 388 

15. and art. 30. — Bill of 

lading, — Contract, Breach of, for delivery of goods. 
— Onm of proof of loss of goods. — Where a plaintiff 
brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to the 
defendant, after having denied receipt of the goods, 
to set up, or for the Court, after finding that the 
goods had been shipped but not delivered, to assume, 
without evidence, that the goods were lost, in. order 
to bring the case within article 30, schedule II of 
the Limitation Act of 1877. Ber Gaeth, C. J, 
-^Semhle, — Where a plaintiff sues for breach of con- 
tract and proves his case, the three years’ limitation 
would be applicable, although the defendants were to 
prove that the breach occurred in consequence of 
some wrongful act of theirs, to which the shorter 
limitation would apply. Mohansing Chawan v. Coti- 
der, I. L. M., 7 Bom., 478 ; and British India Steam 
Navigation Company v. Mahomed Bsach, 1. L. B., 
3 Mad., 107, approved. Danmbll v, British 
India Steam Navigation Company 

[I. L. E., 12 Calc., 477 

10, Loan on verbal agreement 

to repay at a specified date . — A suit to recover 
money lent with interest upon a verbal agreement 
that the loan should be repaid with interest one year 
from the chite of the loan, is governed by article 
115 of schedule II of Act XV of 1877, which virtu- 
ally provides for all contracts, which are not in writ- 
ing, registered, and not otherwise specifically pro- 
vided for. Bameshwae Manbal v. Ram Chanb 
Roy , . , I, L. R., 10 Calc., 1033 


MMITATIOH ACT, 1877, art. 115—cowiA 

nued, 

][7. JBreach of contract , — 

Cause of action.--- Damages . — In a suit for breach 
of a contract to be performed at different times, tbe 
period of limitation must be calculated from each 
breach of contract as it arises. Where there is a 
contract for performing certain duties in each of 
several years, each breach of the contract is a com- 
plete cause of action, and damages are recoverable 
for each breach separately. Mahi Sahu v. Eoebes 
[B. L. B., Sup. VoL, 500 : 6 W. B., Act X, 61 

See the decision of the case by the Division Bench 
after the ruling of the Full Bench. Motes Sahoo 
V. Foebes . . . .6 W. B., 278 

On this clause see also Lukhinaeain Mittee v. 
Khetteo Pal Sing Roy 

[13 B. L. R., P. C., 146 : 20 W. R., 380 

18. Continuing breach . — Con- 

tract. — A. agreed with B. to refund to N. the price 
of certain property sold by A, to N., and of which a 
share belonged to B. A. having died without ful- 
filling the agreement, N, obtained against B. a de- 
cree for possession of part of the property. Five 
years subsequent to N.’^s suit, B/s heirs sued Ads 
heirs for damages for breach of the agreement. Held 
that such breach of the agreement was a continuing 
breach, and had not even y^et ceased, and that there- 
fore the present suit was not barred by article 115, 
schedule II of the Limitation Act. Imbab Ali v. 
Nijabat Ali . . I. L. B., 6 All., 457 

— — art. 116. 

See DEKKAN AGEICITLTtJEISTS’ Reliee 
Act, 1879, s. 72 . LL. R., 9 Bom., 320 

2^ Contract or engagement in 

writing . — Where a writing signed by the defendant 
was in these terms: “/S', (defendant) holds R475, 
which sum is the property of L. (the plaintiff),” — 
Held that the document could not be , considered a 
written contract or engagement. Lakshmanaiyan 
V. SiVASAMY Row . . . .4 Mad., 216 

2 . Contract or engagement in 

writing. — Suit on promissory note by indorsee against 
payee . — The defendant, the payee of a promissory 
note, endorsed it to the plaintiff. The endorsement 
was, “Pay to K. M. (plaintiff) or Ms order.” The 
promissory note had been registered previous to the 
endorsement to plaintiff. A suit was brought by the 
plaintiff three years after the date of the endorse- 
ment to recover the amount of the note from the de- 
fendant. Held that the suit was barred by the law 
of limitation. Kylasanada Moodelly v. Aemxjgbm 
Moobelly 4 Mad,, 306 

See Shfmbo Chfndbr Shaha v. Baeoda Soon- 
DirEEE Debia . . . . . 5 W. B., 45 

3^ Mode of registration. — Be- 

glstration before eazee . — The registration must be 
under one of the Registration Acts or Regulations, 
Attestation before a cazee was held not to be registra- 
tion within clause 10, section 1 of Act XIV of 1859. 
Doya Moyee Babee v. Nobonee Babes 

[1 W. B., 89 
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IiIMITATIOH ACT, 1877, art. llB^conti^ 

nued. 

4, Registered bond, — Held that 

article 116, scliednle II of Act XV of 1877 is appli- 
cable to a suit on a registered bond for the payment 
of money. Husaik Ali Khan d. Hafiz Ali Khan 

[I. L. 3 All., 600 

5. Registered bond, — Compen- 

sation for breach of contracts — A suit to recover a 
specific sum of money due upon a registered bond or 
other written contract is a suit for compensation for 
breach of contract in writing registered, within the 
meaning of article 116 of schedule II of Act XY of 
1877, and may be brought within six years from the 
time when the period of limitation would begin to run 
against a suit brought on a similar contract which is 
not registered, Ganesh Kbishna r , Madhavbao 


Ravji 

. , I, L. R., 6 Bom., 75 

a 

Registered bond for the 


payment of money, — Suit for comp ensaUo7i for the 
breach of a contract in %vriting registered . — The 
defendant having borrowed nioiiey from the plaintiff, 
gave him a bond, dated 4th July 1872, for the 
payment of such money, with interest, within two 
years, or on certein contingencies contemplated and 
defined in such bond. Such bond did not specify a 
day for payment. It was duly registered. On the 
30th June 1880, the plaintiff sued the defendant, 
stating in his plaint that he had lent the defendant 
such money ; that it was payable on the 4th July 1874 ; 
that on that day he had demanded payment ; that the 
cause of action arose on that day, as the defendant 
did not pay ; and that he claimed such money accord- 
ingiy. The plaint did not make any mention of such 
bond. Seld that the suit was not one which fell 
within the scope of article G6 of schedule II of Act 
XV of 1877, but one to wdiich article 116 of that 
schedule was applicable and it might proceed on 
the plaint wuthout any amendment thereof. Gauei 
Shankae r, Sheju . . 1. L, B., 3 All., 276 

7^ fo recover money due 

on registered bond . — Compensation for breach of 
contract . — A suit to recover money due upon a 
registered bond is a suit for compensation for 
breach of contract in writing registered, within the 
meaning of article 116 of schedule II to Act XV of 
1877, and must be brought within six years from the 
time when the period of limitation would begin to 
run against a suit brought on a similar contract not 
registered, Kobocoomab Mookhopadhaya v. Sibh 
Muhlick . . . . I. L. E., 6 Calc., 94 

3 ^ Registered bond for the 

payment of money. — Held^ followung Musain Ali 
Khan v. Hafiz Ali Khan, I. L. R., 3 All., 600, 
that a suit on a registered bond for the payment of 
money, ■which has not been paid on the due date, is 
a suit for compensation for the breach of a contract 
in writing registered, and therefore the limitation ap- 
plicable to such a suit is tliat provided by article 116, 
schedule II of the Limitation Act. The principle on 
which the ruling that a suit on a bond which has not 
been paid on the due date is a suit for compensation 
explained by Sthabt, C. J., and Nobocoomar Moohho- 


lilMITATION ACT, 1877, art. 110 — conti* 

nued. 

padhaya v. Siru Mtdliek, I. L. R., 6 Calc., 54, re- 
ferred to. Khxjnni V. Nasie-uD'Din Ahmad 

[iLli. B., 4 All,, 255 

9. Suit for money due on 

registered bond. — A suit to recover money due upon 

' a registered bond is a suit for compensation for 
breach of contract within the meaning of article 116, 
schedule II of Act XV of 1877. Nobo Coomar 
Moohopadhaya v. Siru Mullick, I. L,R., 6 Cal., 94 : 

6 G. L. R., 579. See Gauri SunkuTY. Surju, I. L. M., 

3 All., 276; Ganesh Krislma v. Madhavrav,I.L.R.» 

6 Bom., 75 ; Vythilinga Fillai v. Thetchanamurti 
Filial, I. L. R., 8 Mad., 76. Kalut Kam v. Lala 
Dhanekuhabi Sahai . . 11 0. L. B., 361 

10. a registered bond, 

and for misappropriation by executor de son tort, 
— In a suit on a registered bond payable in eleven 
yearly instalments to recover instalments 5 to 10 
from the representatives of two deceased co-debtors 
(\vho as managing members of an undivided Hindu 
family had contracted the debt for family purposes), 
the plaintiff added as defendants G.,the son-in-law of 
one of the deceased co-debtors, and his two brothers, on 
the ground that they, in collusion with the widow of 
such deceased, co-debtor, had as volunteers inter- 
meddled with and possessed them selves of substantially 
the whole property of the family of the deceased co- 
dehtor. The bond was dated 26th March 1870. The 
earliest instalment sued for fell due on 13th March 
1874. Held that, as the bond was a registered bond, 
and the property had been misappropriated within 
three years of the date of the suit, tlie suit was not 
barred by limitation. Magalijbi Gueudiah t?. JSTaby- 
ANA RuNGriAH . . I. L. R., 3 Mad., 359 

11. Suit to recover arrears of 

rent on registered contract . — Compensation. — Con- 
tract Act, s. 73.— A suit to recover arrears of rent 
upon a registered contract is governed by article 116, 
schedule, II, Act XV of 1877. Compensation is used 
in the same sense in that article as in the Contract 
Act, section 73. Vythilinga Pillai v. Thetchana- 
MUETi Pillai . . I. L. B., 3 Mad,, 76 

12. and art, 65. — Vendor and 

purchaser, — Agreement by purchaser to refund pur- 
chase-money in case land sold proved deficient in 
quantity. — Suit for refund. — Suit for compensation 
for breach of contract. — The vendor of certain land 
agreed in the conveyance, which was registered, that in 
case the land actually conveyed proved to he less than 
that purporting to be conveyed, he should make a 
refund to the purchaser of the purchase-money inpro- 

i portion to the value of the quantity of land deficient, 
i The land actually conveyed having proved to be less 
than than purporting to be conveyed, and the vendor 
having failed to make a ref und of the purchase-money 
in proportion to the value of the quantity of land de- 
ficient, the purchaser sued the vendor for the value of 
the quantity of land deficient. Held by Spankie, */., 
that the suit was one of the nature described in arti- 
cle 65, schedule II of Act XV of 1877, to which, the 
agreement being in -writing registered, the limitation 
provided by article 116, schedule II of that Act, was 
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LIMITATION ACT, 1877, art. llQ—conii. 

nued. 

and art, 65 — contimied, 

applicable. Seld by Oldfield, that article 116, 
scliediile II of Act XV of 1877, was applicable to the 
salt. Kishen Lal a. Kinlock 

[I. L, E., 3 All., 712 

1 ^ 3 ^ and arts. 89 and 90.— 

JPrmcipal and agent. — Breach of contract, — Account, 
— -Registered agreement . — Contract Acty «. 73. — Com- 
pensation.—k suit to recover from the representatives 
of a deceased agent certain sums of money which had 
been received by such agent in the course of his duties 
and misappropriated by him, will be governed by the 
limitation prescribed by article 116, schedule II, Act 
XV of 1877, when the contract under which the 
agent was employed is contained in a duly registered 
instrument. In a suit for compensation for breach 
of a contract in writing and registered, whether such 
compensation he for a liquidated or unliquidated sum, 
the iimitatiou applicable is six years as prescribed by 
article 116, schedule II, Act XV of 1877. In article 
116, schedule II of Act XV of 1877, the word com- 
pensation seems to be used in the sense in wdiich it 
appears in section 73 of the Contract Act, IX of 1872. 
In April 1875, A. entered into an agreement in 
writing with J5., whereby he agreed to act as the 
manager of J5.^7 zeiniiidaries and other landed pro- 
perties for three years, on certain terms therein men- 
tioned. The agreement was duly registered. On 
the 15th of June 1882, B. sued tbe Administrator 
General of Bengal, as administrator of A.^s estate, to 
recover certain sums of money, set forth in detail in 
the plaint, as having been received by A. and not ac- 
counted for, stating that they had been misappro- 
priated by A. Held that in respect of such sums as 
were received by A. in virtue of his position as 
manager under the registered agreement, the limita- 
tion of six years applied ; hut that in respect of the 
sums received by him in the course of transactions 
which did not come within the scope of the registered 
agreement, the limitation of three years applied. 
Haeekdee Kishokb V. Administrator 

General of Bengal . I. L. E., 12 Calc., 357 

arts. 118, 119 (1871, art. 129). 

8ee s. 7 (1871, s. 7). 

[15 B, L. E., 1, 9, note 

See Art. 141 . I. L. E., 8 All., 644 

See Declaratory Decree, Suit for — 
Adoptions . I. L. R., 1 Bom., 248 

Under the Act of 1859 a suit simply to set aside 
an adoption was governed by clause 16 of section 1, 
and in some cases the cause of action w^as held to 
arise at the date of the adoption. 

See Mrinmoyeb Dabee «. Bhoobunmoyee 
Dabee . 15 B. L. E., 1 : 23 W. E., 43 

And Kalova kom BnuJANGRAV v. Padapa wa- 
LAD Bhujangbat . I, B. E., 1 Bom., 248 

111 another case the cause of action was held to 
accrue on the death of the adoptive mother, and not 


LIMITATION ACT, 1877, arts. 118 and 

119 — continued. 

at the date of the adoption. Taeini Churn Chow- 
DHRY V. SARODA SuNDARI DaSI 

[3 B. li. E., A. O., 145 : 11 W. E., 468 

Where the suit was combined with one for posses- 
sion of property, the suit was governed by clause 12 
of section 1, and a period of 12 years’ limitation was 
allowed. Taeini Charan Chowdhry v. Saroda 
S uNDARi Dasi 

[3 B. li. E., A. C., 145 : 11 W. E., 468 

IswAR Chandra Mitter v. Shama Sundari 
Dasi . . 3 B. L. E., A. C., 150, note 

Radha Kissoree Dossee 1). Guthee Kisssn 
Sircar , . . W. R., 1864, 272 

In Huronath Chowdhry v. Hurre Ball Sha- 
HA . . . . . IIW.E.,477 

it was held that a mere notice that an adoption 
has taken place is not of itself a cause of action 
from which limitation would run to bar a reversioner, 
— a ruling which seems to he set aside by the present 
Act. 

X, Suit to set aside adoption, 

— Ignorance of adoption or its validity. — Cause 
of actio7i . — In a suit to set aside an adoption, the 
period of limitation is not to he reckoned from the 
date of the adoption if the members of the family 
who seek to set it aside have by their declaration or 
conduct subsequently shown that they did not know 
of the adoption or did not regard it as valid: it 
should be reckoned from the time when there was 
distinct knowledge of the validity of the adoption 
SOOBURNOMONEE DABEA V. PeTUMBER DOBEY 

[Marsli., 221 : 1 Hay, 497 

See contra^ Radhakissen Mahapatter v, Sree- 
KissEF Mahapatter , . 1 W. R., 62 

2. Act IX of 1871, sch. II, 

art. 129. — Suit to estahlish or set aside adoption . — 
The provision in the schedule to the Limitation Act, 
1871, wherein it is enacted that with respect to a 
suit to establish or set aside an adoption the time 
when the period of limitation begins to run is “the 
date of the adoption, or (at the option of the plain - 
tif!:) the date of the death of the adoptive father,” 
does not interfere with the right which, hut for it, 
a plaintiff has of bringing a suit to recover posses- 
sion of real property within 12 years from the time 
when the right accrued. Raj Bahadur Singh v, 
Achumbit Lal 

[L. E., 6 I. A., 110 : 6 O. L. R., 12 

3, ^qiit to set aside adoption, 

— Plaintiff sued in 1877 to set aside an adoption 
which was alleged to have taken place Wenty years 
before, and, as heir of the husband of the last Adhi- 
kar, who died in 1282, to obtain possessior* of a cer- 
tain temple and properties attached thereto which 
the defendant claimed under the said adoption. 
Held, on the authority of Raj Bahadur Singh v. 
Achumbit Lal, L. i2., 6 I. A., 110: 6 Calc., L. R., 
12, that the suit was not barred by article 129, sche- 
dule II of Act IX of 1871. PURNA Narain Audhi- 
KAR V. Hemokant Audhikar . 6 O, Xj.; E., 46 
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limitation act, 1877, arts. 118 and 

119 — continued. 

4, to obtain a declaration 

that an alleged adoption is invalid or never took 
place. — Suit for possession of immoveable propei'ty, 
— Act XV of 1877 s sch. 1/, art. / 42. —Article 118 of 
tlie Limitation Act applies only to suits where the re- 
lief claimed is purely for a declaration that an alleged 
adoption is invalid or never in fact took place. Such 
a suit is distinct from a suit for possession of property, 
and the latter kind of suit cannot be held to he barred 
as a suit brought under article 118, merely by reason 
of its raising a question of the validity of an adoption, 
but is separately provided for by article 141. It is 
discretionary in a Court to grant relief by a declara- 
tion of a right, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of property on any ground of 
limitation prescribed for the former. Basdeo v. 
Gopaii . . . . I. L. E., 8 All., 644 

5, IX of 187 li art. 129 . — 

Meaning of“ suit to set aside adoption ^ — Article 129 
of schedule II of Act IX of 1871, the Indian Limita- 
tion Act of that year, using tlie expression ** suit to 
set aside an adoption, denoted a suit bringing the 
validity of an adoption into question ; and the rule of 
limitation given by tliat article applied to all suits 
in which the suitor could not succeed without dis- 
placing an apparent adoption, in virtue of which the 
opposite party was in possession. The plaintiffs, as 
collateral heirs of a childless Hindu, questioned the 
adoptions purporting to have been made by his 
■widows in pursuance of authority from himj such 
adoptions having been followed by continuous posses- 
sion, and having been recognised in formal instru- 
ments, proceedings, and decrees to which the plain- 
tilfs w^ere parties. JSeld, on the ground that the 
adoptions were brought into question more than 
twelve years after their date, though less than 
twelve years after the plaintiffs^ titles (if any) had 
accrued at the death of the surviving widow, that the 
suits were barred under article 129 of schedule II 
of Act IX of 1871. Part of the language of the judg- 
ment in Raja Bahadiir Singh v. Achmnbii Lall, L. 
R., 6 I. A., 110, referred to, and that case, in wdiich 
the plaintiffs’ claim was not affected by the widow’s 
adoption, distinguished from the present. Jagadamba 
Chaobhbani V. Dakhina MoHUjf Eot Chaodhbi, 
Saboda Mohun Roy Chaodhbi v. Dabhina 
Mohun Roy Chaodhbi . I. L. E.j 13 Calc., 308 

[li. E., 13 I. A., 84 
6. and art. 125 . — Stiit by re- 

versioner to declare adoption invalid, and set aside 
alienation. — Where a plaintiff, as reversioner, prayed 
for a declaration that an adoption alleged to have been 
made by a Hindu widow eighteen years before suit 
■was invalid, and that the sale of certain property made 
by the widow and the adopted son two years before 
suit was not binding upon him, Held that the suit, 
being substantially brought to declare the invalidity 
of the sale so as to enable plaintiff to recover as 
reversioner on the <|eath of the widow and adopted 
son, and the declaration as to the adoption being 
ancillary to that claim, was not barred by limitation. 
Sbinivasa V. Venkatramana 

[I. L. E., 5 Mad., 121 


IilMIT*ATION ACT?, IQll -continued. ■ 

art. 120 (1871, art. 1185 1859, s. 1, 

cl. 18). 

See Abt. 62 (1871, aet. 60). 

[I. L. B., 1 All,, 333 
I. X. E., 8 All., 273 

See Aet. 99 (1871, abt. 100). 

[I. L. B., 4 Calc., 529 

See Aet. 144 (1871, abt. 145)— Inteebst 

IN Immoveable Pbopebty. 

[I. L. E., 3 All., 40 

The general period of limitation of six years under 
clause 16 of section 1 of the Act of 1859 ■was neces- 
sarily much wider in its application than is article 
120 of the present Act, so many more suits being no'W 
specially provided for. There w^as under the Act of 
1859 a difference of three years in the period of li- 
mitation applicable to contracts registered and that 
applicable to unregistered contracts winch could have 
been registered, the period being six years for the 
former, and three years for the latter. Suits on con- 
tracts which could not have been registered were 
considered as cases not specially provided for, and 
held to be governed by the general limitation of six 
years. 

See Ali Saib v. Saniyasieaz Pedda Balaiya 
Rasimhulit ... 2 Mad., 401 

Velliappen Ghetty V. Nootoo Theevan 

[2 Ind. Jur., O. S., 11 

Gueivi Ghetty v, Aiyappa Naidh 

[[2 !M!ad., 320 

Boistub Chubn Boss v. Pbem Chand Mitteb 

[4 W. R., 9S 

Chhndee Sbin V. Ghjadhub Lall 

[1 W., 148 : Ed. 1873, 230 

Leslie v. Panchanan Mitteb 

[6 B. L. R., 668 : 15 W. R., O. C., 1 

Pyabi Chand Mitteb v. Frazeb 

[6 B. li. B., Ap., 60 

S. C. Oppicial Assignee v. Fbazeb 

[14 W. R., O. C., 51 

In the present Act the distinction is between “ con- 
tracts not in writing registered” (article 116) 
and contracts in writing registered” (article 116). 

X, Contract to cultivate indigo. 

Suit for damages for breach of. — Act X of 1836, s. 
S.—k contract to sow and cultivate indigo provided 
for liquidated damages payable in a lump sura in the 
first year in which a breach of contract took place. 
Held that a suit for damages to the extent of the 
injury sustained brought under section 3, Act X of 
1836, against a party for prevailing upon ryots, who 
had entered into a lawful contract with the plaintiff, 
to break that contract, was governed by the six years, 
limitation provided by clause 16, section 1, Act XIF 
of IS59. Mahomed Kazem Chowdiiby 7). Forbes 

[5 W. R., 277 
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nued* 

Mahomed Kazem v. Foebes . 8 W. 257 

FoEBES '}}. PEETAB SlHG-H DOOQ-IJE 

j[7 "W • B.j 4:01 

2, — Suits for declaratory decrees 

The general period of six years extended to suits 

ill whicS a declaratory decree and nothing more was 
sousrlit— Per Melville J". Mobh bin Patlaji v. Go- 
pal BIN Sath . . I. B., 2 Bom^ 120 

Nakabai Haeidas, J,y in the same case decided, 
however, that it would not apply where the declara- 
tion sought was of a right in immoveable property. 

See also Doolhun Jankee Kobe u. Lall Beha- 

BEE Boy . . . .19 W, B,j 32 

It was also held not to apply to a suit for a 
declaratory decree as to the erroneousness of a 
Magistrate’s order as to possession under the Crimi- 
nal Procedure Code. Mboheaj Sing-h Rashdha- 
BEE Sihgh , 3.7 W. B,j 281 

Undhoob Singe d. Chhttebdhaeee Singh 

[9 W. B., 480 

— Suit for declaration of 

Limitation will not apply to a 
claim for a declaration of title, where the plaintilf is 
in possession of the land regarding which the declara- 
tion is required. Pijeeb Jan Bhatoon ■^Bykent 
Chundbe Chuckeebhtty . . 7 w. B.S 96 

The general limitation of six years was held under 
the Act of 1859 not to apply to divorce ^it^ Hay 
u. Goedon . 10 B, li. B.5 301 : 18 W. B., 480 

— Suit for abatement of rent. 

-^Suit for apportionment of rent. — Beng, Act 
nil of 1869, s. 19,— In 1877 certain hutwara pro- 
ceedings were terminated, and the amount of land 
held by the plaintiff in the portion of the estate 
allotted to the defendant was ascertained. The rent 
payable was admitted to he at the rate of B4 per 
bee<^ah. In 1881 the defendants sued the plaintiff 
foim’ent of a larger amount than the plaintiff admit- 
ted to be due, and obtained a decree on the 31st May 
1881. On the 20th September 1881, the plaintiff insti- 
tuted a suit nominally under the provisions of section 
19 of Bengal Act VIII of 1869 for abatement of 
rent, upon the ground that the defendants were seek- 
ing to charge him rent upon a larger amount of land 
than he actually held. The defendants pleaded that 
the suit was barred by limitation as being brought 
more than one year after the cause of action accrued. 
The Court found that the amount of land held by the 
plaintiff was the amount stated by him in his plaint, 
and not that alleged by the defendants. Held that 
the suit was rather one for the apportionment of rent 
after the hutwara proceedings, and not one for abate- 
ment of rent, and that it was not barred by limita- 
tion, inasmuch as the period allowed for such suit 
must be taken to be six years and not one year. 
Dooega Peeshad u. Guosita Goeia 

[I. B. B., 11 Calc., 284 


LIMITATION ACT, 1877, art. 120 —eonii- 

nued. 

5 ^ Breach of covenant in lease, 

— The defendant took certain land from the plaintiff 
under a registered lease, which contained a clause 
prohibiting the defendant from digging a tank on the 
land without the plaintiff’s permission. The defend- 
ant having, nevertheless, constructed a tank without 
such permission, the plaintiff brought a suit to com- 
pel him to fill up the tank, or, in case he should fail 
to do so, for compensation. Held that the period of 
limitation applicable to such a suit was article 120 of 
schedule II of the Limitation Act. Kedaenath 
Nag V. Khettuepahl Seitiehtno 

[I. L. R., 6 Calc., 34 : 6 C. L. B., 569 

6. : Suit to recover compensa- 

tion-money wrongfully drawn out of Collectorate . — 
A., a Hindu widow, granted, without legal necessity, 
a mokurrari lease of certain mouzahs, portion of 
her husband’s estate, to B. During Bis possession 
part of the lands comprised in the granted mouzahs 
were taken up by Government, and the compensation- 
money was lodged in the Collectorate. A. having 
afterwards died, the next heirs of AIs husband, on the 
7th October 1871, sued B. to recover possession of the 
mouzahs, but not being aware of the facts, did not in 
that suit claim the compensation-money lying in the 
Collectorate. While this suit was still pending, B., 
in March 1872, drew the compensation-money out of 
the Collectorate. The heirs, after obtaining a decree 
against B. for possession of the mouzahs, on the IStli 
September 1875 instituted a fresh suit against him 
to recover the compensation-money wrongf ully drawn 
out by him from the Collectorate. Held that it was 
not barred by limitation, although more than three 
years had elapsed since the money had been drawn out 
by B , — article 118, and not article 60, of schedule 
II of the Limitation Act IX of 1871, applying to the 
case. Nund Lall Bose v, Aboo Mahomed 

[I. L. B., 5 Calc., 597 : 5 C. L. B., 45 

7. Beoovery of money deposited 

in Government treasury , — The period of limitation 
for recovery of moneys deposited in a Government 
treasury, the equivalent whereof was to be returned, 
does not exceed six years. Sheoeaj Singh v. Col- 
LECTOE OE Moeadabad . . 2 N. W., 379 

3 ^ fQ ^recover deposit . — 

Where A. made a deposit as security for the discharge 
of his duties as manager of an estate under the Court 
of Wards, which deposit was liable for all sums not 
accounted for by A.; and a suit was, after his dismis- 
sal from his appointment, brought for the recovery 
of the deposit, — Held that the period of limitation 
allowed was certainly not less than six years, and 
began to run, not from the date of his dismissal, but 
from tbe time when the account of charges due 
against the deposit was made and sent in to him. 
XJPENDEA LaL MuKHOPADHYA V. COLLECTOB OP 

Eajshahye . . I. L. B., 12 Calc., 113 

9. — Suit to recover deductions 

from deposit of revenue to prevent sale . — The six 
years’ period of limitation applies to a suit to recover 
deductions made on account of revenue by the 
Collector from a deposit made by a sharer of a joint 
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LIMITATION ACT, 1877, art. 120 — conti- 
nued, 

estate in order to protect liis share from sale hy 
reason of the default of his co-sharer. Boykunt 
Nath Bhooya -o, Kam Nath Bhooya 

[4 W. E., S. C. C. Eef., 9 


10 . 


Suit on mortgage bond to 


recover amount hg sale of property. — Personal 
liability of mortgagor. — Cause of action. — By a 
mortgage bond, dated the 28th Magh 1281 B. S. (9th 
February 1875), it was provided that if the mort- 
gagors should fail to pay the money secured thereby 
according to the terms thereof, the mortgagees should 
immediately institute a suit and realise the amount 
due by sale of the mortgaged property, and that if 
the proceeds of such sale should not be sufficient to 
liquidate the debt, the mortgagees should realise the 
balance from the persons and other properties of the 
mortgagors. It was further agreed that the principal 
and interest secured by the bond should be repaid in 
the month of Magh 1282 (January— February 1876). 
In a suit instituted on the 9th October 1882 upon the 
mortgage to recover the amount due by the sale of the 
mortgaged property, and the balance, if any, from the 
persons of the mortgagors, — Seld that the bond in 
question provided for two remedies in one suit, and 
did not contemplate a second suit being instituted to 
recover the balance from the persons of the mort- 
gagors in the event of the lirst remedy against the 
mortgaged proper!}'’ proving insufficient to pay the 
debt ill full, and consequently that the cause of action 
against the persons of the mortgagors accrued upon 
the date on which the mortgage-money became due ; 
and as the suit -was instituted more than six years 
after that date, the plaintiffi^s claim was barred 
by limitation, so far as the personal liability of the 
mortgagors was concerned. Millee v. Bung a 
Nath Moulick . . I. L. R., 12 Calc,, 389 


11 . 


Suit to recover non-here- 


ditary office. — Karnam. — The plaintiffis adoptive 
father was dismissed from the office of karnam on 
the 4fth of April 1862, and the plaintiffi was appointed 
in his stead on the 29th April 18G5. On the 25th 
September 1865 the plaintiffi was dismissed and the 
second defendant appointed. The present suit for 
recovery of the office and land attached was filed on 
21st September 1877. Seld, on the authority of 
Tammirazu Ramazogi v, Pantina Narsiah, 6 Mad., 
SOI, that the suit was barred, not having been brought 
within six years from the 25th September 1865. 
Pattehsangji JaswaUangji v. JOessai Kallianraiji 
Selcumutraiji, L. M., 1 1. A., 34, discussed. Ven- 
KATASUBBAEAMAYYA V. SUEAYYA 

[I. L. B., 2 Mad., 283 


12 . 


Time from which period 


of limit atioti begins to run. — Mortgage by conditional 
sale. — A mortgagee under a deed of mortgage by 
conditional sale obtained a final order for foreclosure 
under Regulation XVII of 1806 in December 1875. 
He then sued to have the conditional sale declared 
absolute and for possession of the mortgaged jn'operty, 
obtaining a decree for tlie relief sought in April 1881. 
In a suit for pre-emption in respect of the mortgage, 
— Seld, with reference to article 120, schedule II of 


LIMITATION ACT, 1877, art. 120 —conti- 

nued, 

the Limitation Act, which was applicable to the case, 
that the pre-emptor's full right to impeaclr the sale 
had not accrued until the mortgagee had obtained the 
decree of April 1881, declaring the conditional sale 
absolute and ghdng him possession. Rasik Lai v. 
Gajraj Singh, I. L. R., 4 AIL, 414; and Prag 
Chaubey v. Bhajan Chaudhri, I. L. R., 4 All., 291, 
referred to. XJbit Singh v. Padaeath Singh 

[I. L. R., 8 All., 54 


IS. 


Share of undivided me- 


hal, — Conditional sale. — The iimitatioii applicable 
to a suit to enforce a right of pre-emption in respect 
of a conditional sale of a share of an undivided mehal 
is that contained in article 120, schedule II of Act 
XV of 1877, viz., six years. Nath Peasad v. Bam 
Paltan Bam . . I. L. B., 4 All., 218 

Ashik Ali V. Mathuea Kandu 

[I. L. R., 5 All., 187 


14. 


Mortgage by conditional 


sale.— Right to sue. — The limitation for a suit to 
enforce a right of pre-emption in respect of a mort- 
gage by conditional sale is that provided by No. 120, 
schedule II of Act XV of 1877, — that is to say, six 
years (Nath Prasad v. Ram Paltan Ram, I. L. R., 4 
All., 21S, followed); and where the mortgagee by 
conditional sale is not in possession under the mort- 
gage, and after foreclosure has to sue for possession, 
the right to sue to enforce a right of pre-emption ac- 
crues when he obtains a decree for possession. Ba- 
sie Lal V. Gajeaj Singh . I. L. R., 4 All., 414 


15. 


~ Suitf or pre-emption. — Rival 


pre-emptor impleaded as defendant. — Two suits to 
enforce the right of pre-emption in respect of a parti- 
cular sale having been instituted, the |)laintiff in the 
one first instituted was added as a defendant to the 
other. Seld that, as regards him, the second suit 
constituted a claim by one pre-einptor against another 
for determination of the question whether the plain- 
tilf or the defendant had the better right to pre-empt 
the property, which was a claim essentially declaratory 
in its nature ; and there being no specific provision 
for such a claim in the Limitation Act, it was govern- 
ed by article 120 of that Act, and the right to sue 
accrued when the first suit was instituted. Duega 
HaidaeAli . , I. L. R., 7 Ail., 167 

3 ^ 0 ^ 73, — Promissory 

note. — Special agreement. — Seld that a suit brought 
in March 1881 upon a promissory note, dated the 12th 
of September 1875, payable at any time within six 
years upon demand, was not barred by limitation, 
bemg governed, not by article 73, but by article 120 of 
schedule II of the Limitation Act, 1877. Sanjivi 
V. Eeeapa • . . I. L. B., 6 Mad., 290 


17. 


Suit for refund of money 


paid on decree aftenvards reversed. — A. got a decree 
against B. for rent at an enhanced rate, on tlie 29th 
of June 1863, -which decree was affirmed both in re- 
gular and special appeal, but was i*eversed by the 
Frivy Council on the 5th of May 1873. Between the 
two dates just meutioned A. got sixteen other dc- 



LIMITATION ACT, 1877, art. 120 — conti- 
nued. 

crees for rent at the enhanced rate, based on the 
ori^i^inal one of the 29th of June 1863. A Pull 
Bench having ruled that a suit for a refund of the ’ 
excess rent would lie,— that such a suit must 
he brought within six years, under Act IX of 1871, 
schedule II, clause 118 (Act XV of 1877, schedule 
II, clause 120). Kali Chueuk Dutt v. Jo^esh 
Chfkdbe Dutt . . . 2 C, Xt. E.., 354! 

23 ^ Suit for recovery of in- 

stalment of profeesional tacs. ---Towns Improvement 
Acti Madras {III of 1871).— A suit for recovery of 
iustalmeuts of profession tax under the provisions 
of the Madras ’towns Improvement Act, 1871, is gov- 
erned by article 120, schedule II of the Limitation 
Act, PeESIDBNT 01? THE MUNICIPAL COMMISSION, | 
G UNTUB, V . Sbxkakulapu Padmabazu 

[I. L. B., 3 Mad., 124 

— . Claim to compel tenant 

to remove trees. — Article 120, Act XV of 1877, ap- 
plies to an alternative claim put forward in a suit for 
ejectment to compel the defendant to remove trees 
from lands leased to him for agricultural purposes. 
Gonesh Doss i \ Gondoue Kooemi 

[I. L. B., 8 Calc., 147 : 12 0. 1,. B., 418 

20. Suit for exchisive right 

to worship, — A suit for an exclusive right to worship 
an idol is governed by article 118 of Act IX of 1871. 
Eshan Chunleb Roy u. Monmohini Dassi 

[I. L. E., 4 Calc., 683 

21. and art. 11. — Order dis- 

alio winy claim . — Cml Procedure Codes {Act VIII 
of 1859), s, PAS, and {Act X of 1877), ss. 97-871.— 
The del'endants attached certain property, which the 
plaintiffs alleged belonged to them. The plaintiffs 
preferred a claim to the property under section 246 
of Act VIII of 1859 : this claim was disallowed on the 
15th August 1877. In June 1878 the phdntiffs 
brought a suit to establish their title to the property 
attached, and for confirmation of possession. Pend- 
ing this suit, the principal defendant died, and the 
plaintiffs applied for an order to substitute certain 
persons as defendants. The Court thereupon direct- 
ed the issue of a summons on the defendants proposed 
by the plaintiffs to appear and defend the suit j but 
the plaintiffs failing to pay the costs of the service of 
this summons, the suit was dismissed on the 14th 
March 1879. On the 4th March 1880 the plaintiffs 
again brought a suit to establish their title to the 
same property, and for confirmation of possession. 
Meld that the order of the 15th August 1877 not 
being an order jiassed under section 283 of Act X 
of 1877, article 11 of schedule II of Act XV of 1877 
did not apply, but that article 120 of schedule II was 
applicable. Bissessue Bhuuut v. Murli Sahu 

[I. L. B., 9 Calc., 163 : 11 C. L. B., 409 

See Gopal Chundee Mittee v. Mohesh Chun- 
lee Boeal 

[I. Ii. B., 0 Calc., 230 : 12 C. L. B., 139 

22. Suit after release 

from attachment — A, and JS., in execution of a de- 
cree obtained on the 16th January 1877 by them 


LIMITATION ACT, 1877, art 120-contt 

nued. 

against C.for rent, obtained possession of certain pro- 
perty. !>., whose husband was originally tenant of 
the property, had sold her interest in it, obtained a 
mortgage from her vendee upon it, and subsequently, 
in execution of a decree, dated 12th January 1877, on 
the mortgage, attached the property, but the attach- 
ment was released on the 14th April 1877 at the in- 
[ stance of A. and B. D. thereupon transferred her 
decree to the plaintiff, who again attached the pro- 
perty, but the attachment was again refused. The 
plaintiff then sued on the IStli March 1880 to have 
it declared that the decree of the 14th January 1877 
was collusive, and that he was -entitled to sell the pro- 
I perty under the mortgage decree of 12th January 
1877. Meld that the suit was governed, not by article 
11, hut by article 120, of schedule II of the Limitation 
Act, and that the suit was not barred. Beojo 
Mohun Bhutto ». Radhika Peosunno Chunleb 

[13 C. L. E., 139 

23. and art. 61.— Money 

which plaintiff was obliged to pay in consequence 
of acts of defendants, — On the 29th May 1873 one 
T. drew from the hands of a shroff a sum of money 
which had been deposited by him in the name and 
to the credit of a third person.. On the death of 
such third person his heirs sued the shroff to recover 
the sum deposited, and on the 30th January 1878 
obtained a decree, in satisfaction of which the shroff 
paid the decretal money into Court on the 15th 
January 1883. On the 5th February 1884 the shroff 
sued T.i the heirs of the third party and another 
person (who owned to having received some of the 
money from T.), to recover the sum he had been 
compelled to pay under the decree of 1878. Meld 
that the plaintifFs cause of action arose at the time 
when he actually paid down the money on the 15th 
January 1883, and that the suit, therefore, was not 
barred by limitation. Torab Ali Khan v. Nil- 
EUTTUN Lal . . I. L. B., 13 Gale., 155 

24 . Mxpress trust — Admi- 

nistration suit. — Sxeoutor. — Suit for an account 
against an executor or his representative. — B. died 
in 1865, leaving a will, of which his nephews P. and 
S. were the executors. His will provided that after 
payment of all debts, &c., the residue of his property 
should remain in the hands of the executors, who 
were “ to maintain the family in the same manner as 
I used to maintain the family in my house.'’^ After 
the death of both the executors, the residue was to be 
apportioned among the children of his nephews in 
equal shares. On the death of the testator, P. took 
possession of the estate, and died on the 10th Janu- 
ary 1876. S. remained passive until the 27th 
August 1884, when he took out probate of will. 
On the 23rd January 1885, he filed the present suit 
against the defendant as widow and administratrix of 
P., praying for an account of the estate of P. that 
had come to the hands of P., and also for an account 
of the estate of P. The plaintiff contended that 
B!s estate came into the hands of P. as a trustee j 
that the suit was to recover the property for the 
purposes of the trust, and that section 10 of the 
Limitation Act (XV of 1877) applied. The defend- 
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ant alleged tliat all the moneys helonging to M.*s 
estate, which bad come into the hands of A, had been 
expended in paying debts, and that there was no 
residue left for the purposes of the trusts of the will, 
and she contended that the suit was barred by limit- 
ation. Meld that the suit was barred bv article 120 of 
schedule II of the Limitation Act, XV of 1877, being 
primarily not a suit to follow trust property in the 
hands of a representative of a trustee, but really to 
ascertain whether any trust remained to be adminis- 
tered after the testator’s debts and funeral expenses 
had been paid. No breach of trust was alleged. The 
suit was merely for an account against the executor 
or his ^representative. To such a suit section 10 of 
the Limitation Act does not apply. Shapurji 
NoWBOJI PoCHAJI i), Bhieaiji 

[I. L. E., 10 Bom., 242 

24, — — Company^ Winding tip. 


-I/tgti'idaior . — Suit hy liquidairtr for calls . — 
Jderiod of limitation applicable to suit by liqui- 
ilator for calls different from that appUcable to 
suit by company itself — The directors of the F. 
company made a call of 11100 per share upon its 
shareholders on the 1st October 1882. On the 8th 
March 1886, the company was ordered to be •wound 
up by the Court, and an official liquidator was ap- 
pointed. On the 17th March 18S6, the official liqui- 
dator filed this suit against the defendant, who was 
a holder of twenty-one shares in the company, to 
recover (along with other calls) the amount of the 
said call of 1st October 1882. As to this part of the 
claim, the defendant pleaded limitation. Meld that 
the suit being brought, not by the company, but by 
tlie liquidator, arti.cle 120 of the Limitation Act, XV 
of 1877, applied, and that the claim was, therefore, 
not barred. Parell SpiNNiNa and Weaving 
Company v. Manek Haji 

[I. L. E., 10 Bom., 483 


25. 


• and arts. 48 and 60.- 


Suit for right to folloto goods in hands of agent 
made liable for conversion. — The defendant, as an 
agent, sold goods entrusted to him hy his principal, 
who died after a decree had been made against him 
for their conversion ; and, as agent for the representa- 
tive of the deceased, retained the proceeds, which the 
decree-holder had an equitable right to follow in the 
agenths hands. Meld that neither article 48 of sche- 
dule II of Act IX of 1871, ■tixiiig the limitation of 
three years to suits for inoveabk property acquired by 
dishonest misappropriation or conversion, nor article 
60 of the same schedule, fixing the limitation of three 
years to suits for money payable by the defendant 
to the plaintiff,” and to suits “for money received to 
the pla.intiffs’ use,” ■’ivere applicable to the present 
suit ; but that as a suit for wliicli no period of limita- 
tion u as provided elsewliere, it fell within article 118 
oi the same schedule, fixing for such suits the limita- 
tion of six years. G-ueudas Pyne v, Eam Naeain 

8AilU 

[T. Ii. R., 10 Gale., 860 : L. B., 11 I, A., 59 


26. 


an.d arts. 62 and 89. 


LIMITATION ACT, 1877, art. im—contu 

nued. 

and arts. 62 and. 89— 

nued. 

account and recovery of profits. — M. and S. pur- 
chased certain property jointly in 1865, and had equal 
interests in it till 1868, when M.'s interest was reduced 
to one third. 8. paid the entire piirehase-money in the 
first instance, and incurred expenses in conducting suits 
for possession of the property, and for registration of 
the deed, and nltimately obtained possession in 1869 or 
1870, and took the profits from that date. M. did 
not pay any part of the money up to 1870, and it 
was not till 1871 that the whole of his share of it was 
subscribed, and he imid little or nothing towards the 
expenses. Subsequently he sued S. for possession of 
his share, to have an account taken of the profits, 
and to recover his share of them ’with future niesrie 
profits and costs. Meld that article 89 of schedule 
II of the Limitation xict did not apply to tlie suit ; 
and that article 62 did not meet a claim like the pre- 
sent, relating to an equitable claim against a trustee 
liable to account, in whicli tlie relief souglit was to 
have an account taken of the trust property and to 
recover what might be due. Guru Das Pyne v. Mam 
Narain Sahu, L. R., 11 L A., 59 : 1. L. JK., 10 Calc., 
860, referred to. Meld, also, that article 120 of 
schedule II of the Limitation Act applied to the suit, 
as it was one for which no period oi; limitation was 
provided elsewhere in the schedule. Mtjhamamed 
Habibttlla Khan v. Saedar Husain Khan 

[I. Ii. R., 7 All., 25 


27 . 


and arts. 62 & 182.- 


8utt against trustee for possession of share, and for 


Suit for ha.q-i‘Chaharam^^ based on custom, — C., 
the proprietor of a certain mohalia, sued K., who 
had purchased a house situated in the mohalia at a 
sale in the execution of his own decree, for one fourth 
of the purchase-money, founding his claim upon an 
ancient custom obtaining in the mohalhi, under which 
the proprietor thereof received one fourth of the 
purchase-money of a house situated therein, whether 
sold privately or in the execution of a decree. Meld 
that the period of limitation applicable to sncli a suit 
was that prescribed by article 120, schedule II of Act 
XV of 1877, and not by article 62 or by article 132 
of that schedule. Kirath Chand v. Ganesh Pea- 
sad . . . . .1. Ij, R.j 2 All., 35S 


28. 


— and axt. 106. — Suit to 


HE 


wind up partner ship. —T., B., IS., and W., the owners 
of a certain estate in equal shares, in 1863 entered into 
a partnership for the cultivation of tea and other 
products” upon such estate. In 1864, M., B., and /, 
joined the firm. In 1870 M. died, and in 1871 T. pur- 
chased his share and those of B. and and in 1873 
thatof jffi. In 1875 T. gave the Delhi and London 
Bank a mortgage, on which they afterwards obbiiined a 
decree against iiim personally, in execution of wliich his 
right and interest in the estate were put up for sale 
on 20th Jiiue 1.877, and purchased by tlie Bank, '^vbo 
obtained j)<-'^ssessl(m in August 1877. In August 
1879, B. and Wds executor sued T. and the Bank 
claiming a declaration that they had been partners 
with T. in the estate ; that if tlie partnership should 
he field to he subsisting it might be dissolved, or that 
if it had ceased to exist, the date of its termination 
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might be fixed, and that in either case a liquidator 
might be appointed. Meld that the period of limita- 
tion a|>plicabie to the suit was that provided in article 
120, and not article 106, Act XV of 1877, but that 
in either case the suit was within time, as the part- 
nership was dissolved, and consequently time began to 
Tim, not from the death of S. or the j)urchase by T. 
of the shares of M. and J. in 1871, or of E. in 1873, 
but in August 1877, when the defendant Bank took 
possession of the partnership property. Haekison v. 
Delhi and London Bank . I. L. B., 4 AIL, 437 


and arts. 131, 144. — 


Adverse possession. — Suit for declaration of right to 
nialikana and to set aside order refusing to register 
•names . — Previous to 1825, dearah X. accreted to 
inouzah Y., and some time before 1860 the malik of 
Y. executed two conveyances in favour of A. and JB. 
respectively. In 1860 A. sued £. in the MunsiPs 
Court for possession of a share in X. which B. claimed 
under his conveyance. In that suit A. succeeded on 
the ground that B.’s conveyance did not cover the 
share claiined by liiin in X., but merely covered the 
share in the inouzah itself, whereas by his conveyance 
ui, had acquired the right to the share in X. which he 
claimed, in 1866 the. Collector refused to recognise 

B. ’s right to malikana payable in respect of the sliare 
ill X. which had been the subject of the suit in 1860, 
or to register his name in respect thereof, but acknow- 
ledged A.’s right thereto, relying on the decision of 
the Cii’il Court in the suit between A. and B. Sub- 
sequently B.^s representatives, C. and I)., in 1876, 
sought to have their names registered in respect of 
tlie same malikana, but they ivere opposed by M., wlio 
alleged that A. had been acting througliout as his 
benamidar. The Collector referred the case under sec- 
tion 55 of Act VII of 1876 to the Civil Court, and the 
application of C. and D. was eventually disallowed. 

C. and D. thereupon, on the 5tii November 1880, in- 
stituted the present suit against JS. in the Court of 
the Subordinate Judge, for a declaration of their 
right to the malikana, and for a reversal of the order 
refusing to allow their names to be registered in 
respect thereof. Meld that the suit was barred by 
limitation, being governed either by article 120, 
131, or 141 of the Limitation Act (Act X V of 1877), 
because— (1) there being no allegation of dispossession, 
if it were contended that the suit was one for posses- 
sion of an interest in immoveable property, article 144 
would ajiply • (2) if it were contended that the suit 
was for the purpose of establishing a periodically re- 
curring right, pure and simple, article 131 would apply, 
and the period must be reckoned from 1866, when the 
plaiiitit was first refused the enjoyment of the rights 
(3) if, however, it were said to be a suit to establish 
a periodically recurring right, and something in ad- 
dition, inasmucli as the right carried with it a right 
to the property itself, if the parties consented to take 
a settlement when the time for concluding the next 
temporary or permanent settlement came, article 120 
must he held to apply. But that, in any event inasmuch 
as in the year 1866 the Collector refused to recognise 
B. s right to the malikana, and adverse possession so 


limitation act, 1877, art 120— eonti^ 

nued. 

and arts. 131, 144 ^conti- 
nued. 

far as possession could be taken of such an interest 
in immoveable property, was then taken by A., or in 
other words by JB., because it must be taken that the 
Collector since that date bad been holding for A., 
whose right he had then recognised, after refusing to 
recognise' the right claimed by B., the present suit, 
having been instituted in 1880, was equally barred, 
whichever of the above articles was held to apply. 
Eao Karan Singh v. Bahur Ali Khan, L. M., 9 I. A., 
99, referred to and distinguished. Gopinath Chow- 
DlEtRYV. BHUG-WAT PeBSHAD 

[I. L. R., 10 Calc,, 697 

art. 121 (1871, art. 119 ; 1859, s. 7). 

See Art. 130 . I. L. R., 8 Calc,, 230 

Sale for arrears of rent of 

putni tenure.-— AJpon the sale of a putiii talook for 
arrears of the landlord’s rent, the purchaser acquires 
it free of all incumbrances created by the outgoing 
putnidar ; and according to Act XIV of 1859, ^sec- 
tion 7, the purchaser’s .cause of action arises from 
the date of sale. BeojoSoondub Mittee v. Putick 
Chtjndee Boy . . • • 171^. R., 407 

2^ Act IK of 1871, art 120. 

— Suit to cancel under-tenures. — “ Ayoid! .’’—The in- 
terpretation which should be put on the word “ avoid 
in schedule II, articles 119, 120, of Act IX of 1871, is 
to do something in exercise of the right of .avoidance. 
Unnoda Chuen Biswas v. Mothuea Nath Doss 
Biswas . . , I. L. R., 4 Calc., 860 

[4C.L. R.,6 

art 122 (1871, art 121*, 1859, s. 1, 

cl. 11). 


Execution of decree against 

SirdaAs heir tvho is not a Sirdar. — Suit on decree.— 
Decree payable by instalments . — The plaiiitilf’s father 
obtained a decree in the Court of the Agent for Sir- 
dars in 1848 against the defendant’s grandfather, a 
third-class Sirdar, The decree gave an option to the 
Sirdar to pay up the debt, at once, or year by year, 
out of the revenues of a village. The Sirdar chose 
the latter alternative, and execution proceeded ac- 
cordingly on that footing till his death in 1862. 
His son survived him and died in 1867, when the 
defendant, who was not himself a Sirdar, succeeded. 
The Subordinate Judge of Khed— to whom, on the 
cessation of the Sirdarship in the defendant’s family, 
the Agtent referred the decree for further execution— 
proceeded with the execution up to the year 1876, 
when these proceedings were pronounced to be ir- 
regular. Tbc plaintiff thereupon, in the year 1877, 
tilled the present suit on the strength of his decree of 
1848. Meld that the period of limitation applicable 
was that of twelve years from the date of the decree 
(Act IX of 1871, schedule II, art. 121), but that the 
decree should he viewed as analogous to an instal- 
ment decree and made as against the defendant in 
1867,— down to which time the proceeds were regu- 
larlv realised. — because it tlien, on bis father’s death. 
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became first operative against liim. In tiie case of a 
decree’ payable by instalments, as tbe command of 
tlie Judge prescribes a term for the performance of 
the several parts of his order, it is to be construed 
as becommg a judgment for purposes of limitation 
as to each instalment only on the day when payment 
is to he made. Sakhabam Die; shit v. Gakesh 
Sathb . . . . I. Ii. B., 3 Bom., 193 

— art. 123 (1871, art. 122; 1859, s. 1, 

cl. 11). 

1. Suit under iDillfor stmt as 

le^ae^. -—Wham a sum assigned to sons was, by the 
terms of the will, to be regarded as a legacy, and 
not as a cbarge on the estate for their maintenance, — 
Held that clause 11, section 1, Act XIV of 1859, was 
the limitation applicable to suits under the will for 
recovery of the sum due as a legacy. Naha Na'EAih 
lUo v, Rama Nuhd . . .2 Agra, 171 

2. Suit for legacy. — R. by his 

will gave the whole of his property to hia brothers, 
making a specific provision of 114,000 for one of his 
daughters (the mother of the plaintiffs), which was 
to remain as ammiut in the family treasury, yielding 
her interest if and till she gave birth to a male child, 
when she should also have 200 beegahs of land. 
Shortly after this the testator died, and the elder of 
the plaintiffs was born. The mother having since 
died without drawing the principal or taking the 
allotment of land, and the manager of the family 
estate having refused to give the plaintiffs their due, 
they sued to recover what was left to their mother. 
Meld that this was a suit for legacy, and that 
clause 11, section 1, applied so far as the claim for 
money was concerned ,• and that the cause of action 
to the plaintiflrs occurred at the time of the birth of 
the elder plaintiff, when his mother became imme- 
diately entitled to the principal sum of money and 
to the land. Pbossoho Chuhdeb Roy Chowdry 

Gyah Chitnbes Bose . . 13 W. E., 354 

3. Will. — Suit for share of 

testator's movealle property. — Article 122 of Act 
IX of 1871 applies to a suit for a share of the 
residue of a testator’s moveable property disposed of 
'by his will. Teeepooeasoohbbey Bosses v. 
Debendbonatb: Taoorb . I. L. E., 2 Calc., 45 

4. — — ' Suit for legacy against 

representative of testator. — Article 123 of the 
Limitation Act only applies to cases in which the 
property sought to be recovered is not only a legacy 
but is also songlit to be recovered as such from a 
person who is bound by law to pay such legacy, 
either because he is the executor of the will or other- 
wise represents the estate of the testator. Issue 
Chuhbee Doss v. Jug&ut Chtjhdee Shaha 

[L L. E., 9 Calc., 79 

art 124 (1871, art!l23). 

Suits of the nature descriljed in this article were, 
under Act XIV of 1859, held to be governed by 
■clause 12 of section 1, the general limitation of twelve 
years. 


MMITATION ACT, 1877, art 124^ -"Conti- 
nued. 

1. Office of hereditary priest.-"" 

Immoveable property. — In a suit between Hindus, 
the office of hereditary priest to a temple, though 
not annexed to, or held by virtue of, the ownership 
of any land, yet being by that law classed as im- 
moveable property, should be held to be immove- 
able property within the meaning of clause 12 of 
sectiou 1 of the Limitation Act, 1859. Keishh- 
ABHAT BIH HIEAG-AHG-E 1). KAPABHAT BIH MAHAB- 

'bhat , , , . 6 Bom., A. C. 5 137 

Balvahteav alias Tatiaji Bapaji v. Puesho- 
TAM SiDHESHVAE . . .9 Bom., 99 

In a Madras case, however, the six years’ period 
was held to apply. 

2 ^ Office of harnam. — Inci- 

dental right to land attached to office . — Suit 
brought in 186S to establish that plaintiff had vested 
in him the right to the office of kariiam of certain 
villages from wdiich be had been ousted by the 
defendant in 1857, and to recover from defendant 
the inirasi lands annexed to the office. The Court of 
first instance decreed for plaintiff. The Civil Court 
reversed this decision on the ground that title to the 
office was the principal matter of the plaintiff’s 
claim, and the right to possession of tbe land merely 
an incident dependent upon that, title i that, there- 
fore, as the period of limitation applicable to the 
former claim (six years) bad elapsed before tbe in- 
stitution of tbe suit, it was not maintainable for tbe 
land. Upon special appeal, the decree of the Civil 
Court was affirmed on the grounds that it was con- 
clusively found that the land was inseparably attached 
to tbe office as a source of endowineiit for the services 
of the bolder of it for the time being, and that, as 
against tbe plaintiff, the defendant was protected 
in the possession of the office by clause 16, section 1, 
Act XIV of 1859. Tammieazu Ramzo&i v . Fah- 
TiHA Naesiah .... 6 Mad., SOI 

3 '^ Suit for possession of here- 

ditary office and for account, — Adverse, possession. 

\ — X, the founder of two pagodas, died in 1795 leav- 
ing six sons, of whom two were named C. and T, 
respectively. T., the younger, died in. 1834, leaving 
two sons, of whom one, who died in 1853, w'as the 
father of the plaintiff. The founder’s elder son, <7., 
died in 1816 leaving two sons (M., who died in 1840, 
and L., who died in 1847) and two daughters (A, 
and the defendant’s mother. The office of dharma- 
karfca descended from the founder to C. After bis 
death a manager was appointed by the Collector, and 
C.'s son If. was dispossessed by his uncle T., and hi 
1834 M. brought a suit in equity against T. and his 
sons. Pending the final decree M. was appointed by 
tbe Supreme Court to act as dliarmakarta. A decree 
was never passed and tbe suit abated on ii.’s death in 
1840. M. was succeeded in tbe office of dbarma- 
karta by bis l:)rother L., who lield it till 1847, when 
be died, leaving it by will to his sister A. and her 
husband R. jointly. It. died soon after, and A. in 
1872, leaving the office by will to her sister’s son, the 
defendant. In a suit by plaintiff, as eldest surviving 
male member of tbe founder’s family, claiming the 
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office of dharmakarta, or that if he were not entitled, 
some proper person might he appointed to it, and pray- 
ing that an account might he taken of the pagoda pro- 
perty against the defendant as dharmakarta and also 
as executor of A.,SeU on appeal (confirniing the 
decision of the Court of first instance), on the first 
question, that the suit was barred hy the Limitation 
Act, IX of 1871, schedule II, article 123 : that what- 
ever might he the effect of the possession by Jf. and 
X., tlie will left hy L. in 1847 heciueathing the office 
to ills sister A. and her husband JR., was an act 
unequivocally hostile to the rights of the male inem- 
hers of tlie family ; and as the will was at once acted 
upon, they must have had notice of this invasion of 
their rights. Mamally Chenna Kesavaeaya v. 
Vaijdelihgi-a « . . I. L. B.j 1 Mad., 343 

4, — Suit for possession of | 

hereditary office. — Watan, Alienation of.— Adverse 
possession, in the case of an alienation of a watan, 
only begins to run against the heir from the time 
when he is entitled to succeed to the possession of 
the watan property, — i. <?., from the date of the death 
of the watandar. Ratlojirav bik Tamajieav u. 
BALtAifTEAV Venkatesh . I. L. E., 5 Bom,, 437 

art. 125 (1871, art. 124). 

8ee Aiii\ 118 (1871, aet. 129). 

[I. L. E., 5 Mad., 121 

1. Suit to set aside deed made 

hy Slndii widoio . — The cause of action in a suit by a 
reversioner during a widow’s lifetime to declare a 
conveyance made by her to he void, was held under 
Act XIV of 1859 to arise from the date of the con- 
veyance. Bhieaji Aeaji V. Jagannath Vithal 

[10 Bom., 351 

See Pebshad Singh u. Chedee Lall 

[15 W. E., 1 

2. JBJindii widoio. — Suit to set 

aside alienation, and to restrain ivaste. — K., a Hindu 
widow, assigned one moiety of her share in her hus- 
band’s estate to II, S., in consideration that JSJ. S. 
should conduct and pay all costs of a suit which was 
then to be instituted against her husband’s brothers, 
of whom JB. C., the present plaintiff, was one, to re- 
cover the share to which she was entitled, and also to 
pay her maiutenanee in the meantime. The assign- 
ment was dated 2Ith December 1861. The suit was 
brought, and a certain sum, in Government paper 
and notes, was decreed to X. on August 5th, 18GS. 
This sum was paid into Court hy JB. C. on 10th 
March 1869, and upon K.’s application was, on 10th 
March 1871, paid out to her. J3. 0. then sued as re- 
versionary heir to have the deed of assignment set 
aside, and prayed that JBJ. S. should be restrained 
from receiving the moiety. The plaint was filed on 
14th March 1871. In it lie alleged his apprehension 
of waste by K. Held tliat a suit simply to set aside 
tlie assignment would have been barred as brought 
more than six years from the date of the assignment, 
yet so far as it was based on the allegation of appre- 
hended waste, it was not barred by the law of liniit- 

BlSWANAmCHUKEEB®. KHANToaiANr Dasi 

[7 B. B. B., 131 


BIMITATIOH ACT, 1877, art. 125 — Qoniim 

nued. 

This article applies only to suits to have deeds of 
alienation declared void. An omission to bring such 
a suit does not affect the right to sue for possession 
of the property alienated within twelve years of the 
widow’s death. {See art. 141.) 

See Ghitndbe Kanth Eoy a. Peaey Mohhh 
Eoy . . . , 1 Ind. Jur., O. S„ 21 

[Marsh., 33 : 1 Hay, 09 

WooMA Chuen Baneejbe V. Harabhijn Mo- 
ZOOMDAE . 1 W. E., 347 

and Seinath Gangopadhya v. Mahes Chandea 
Boy .... 4 B. L. E., F. B., 3 

art. 120 (1871, art. 12^}.— Cause of 

action. — Suit for possession of joint estate impro*’ 
perly alienated hy father of plaintiff. — In a suit 
under the Mitakshara law for possession of land by 
annulment of illegal sales by his fatlier, the plaintiff’s 
only cause of action is the taking possession hy the 
defendant of what was the son’s joint share of the 
family property, and his suit ouglit to be brought 
within twelve years of such adverse possessioUi 
POONHEET KOOEE V. KiSHEN KlSHORE NaEAIN 

Singh 23 W, E., 419 

See Nowbht Eam v, Dhebaeee Singh 

[2 Agra, 145 

art. 127 (1871, art. 127 ; 1859, s. 

1, cl. 13). 

Sees. 2 , . I. L. R., 7 Cale., 401 

See Art. 62 . I. L. E., 6 All., 442 

See Art. 136 . I. L. K„ II Calc., 080 

Section 1, clause 13 of the Act of 1859, applied to 
Mahoinedan as w'^ell as Hindu families. Khyeoo- 
NissA V. Sabhoonissa Khatoon . 5 W, E., 238 
as this article does : the corresponding article of the 
Act of 1871 was specially applicable only to Hindus. 

1. Suit for ska, re in family 

d'welling . — A claim by a member of a joint Hindu 
family to a share in a family dwelling, on the allega- 
tion that the house was originally joint, fell within 
the ]3rovisions of section 1, clause 13 of Act XIV of 
1859. Denonath Shaw v. Hheeynaeain Shaw 

[12 B. L. E., 349 

Keishnadhun Chowdhey V. Hue Coomaey 
Chowdheain . . , 25 W. E., 37 

2. Mortgage hy one member of 

Hindu family. — Surrender of equity of redemption. 
— Act XIV of 1859, section 1, clause 13, was intended 
to apply to suits between members of a joint family, 
not to a case where a mortgage having been made by 
one member on behalf of all to a stranger, that mem- 
ber afterwards, against the will of his copartners, re- 
leases the equity of redemption. Badhanath .Das 
V. Elbiott . . . . 6 B. Xi. B., 530 

S. C. Radhanath Das «. Gisborne & Co. 

[15 W. B., P. O., 24 
MMoore^s I. A., 1 
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3^ - Suit to esiahlwli. right to 

share profits of to atan. — In a suit to establisli a right 
to share in a watan and to recover a portion of the 
profits thereof for seven years, — Seld that the case 
was governed, as to limitation, by clause 13 and not 
clause 10 of section 1, and that arrears for seven 
years were, therefore, properly awarded. GirifDO 
Anastdeav t?. Keishnaeat Govied 

[4 Bom., A. C., 55 

4. fQ enforce right to 

separate possession. — Clause 13, section 1, applied 
to suits in which a plaintiff sought to introduce one 
or more additional co- sharers into the enjoyment of 
property alleged to he joint, not where a plaintiff 
sought to enforce his right to separate possession of 
that to which he was entitled, Ltiekee Monee 
Dossee Beojo EuliiItb Seal . 11 W. R., 132 

5^ J^ight of son claiming 

partition after father’s death. — Sttrvhwrshlp. — Tn- 
heritanoe. — Clause 13 of section 1 of Act XVI of 
1859, when it provided, as the period of limitation for 
partition suits, “ the period of twelve years from the 
death of the persons from whom the property 
alleged to he joint is said to have descended,” must 
he taken to have heen intended to apply, in this 
Presidency, to the ease of a son claiming partition of 
joint family property after the death of his father ; 
although in strictness the language of that clause 
would not then be applicable, inasmuch as in this 
Presidency, and wherever the Mitakshara law pre- 
vails, sons in such a case are considered to take hy 
snrvivorship rather than by inheritance. Haesji 
Chhiba IJ. Valabh Chhiba 

[I. Ii. R., 7 Bom., 297 

6. Suit for division of family 

property. — Where a suit was brought for a division of 
family property twelve years after the death of the 
head of the family, — Meld that the suit was not 
barred by clause 13, section 1, Act XIV of 1859. Sub- 
haiyan V. Saekaea Subhaitan . 2 Mad., 347 

7 , Siiif iQ compel partition of 

moveable and immoveable property. — A Hindu of the 
Southern Maratlia country, having two sons undivided 
from him, died in 1872, leaving a will disposing of 
ancestral estate substantially in favour of his second 
son, excluding the elder, who claimed his share in 
this suit. In 1861, a suit brought by this elder son 
against his father and brother to obtain a declaration 
of Ms right to a partition of the ancestral estate, was 
dismissed, on the .ground that he had no right in 
his father^s lifetime to compel a partition of the 
moveables ; and that as to the immoveables, the 
claim failed, because they were sitiiate beyond the 
jurisdiction of the Court. Held that the suit 
was not barred under the Limitation Act, XIV of 
1859, section 1, clause 13. As to the immoveables : 
setting aside the fact that the' plaintiff had remained 
in possessio.ii of one of the houses of the family w'hich 
had been treated by the fatlier as continuing to he 
part of the joint property, the decision of 1861, based 
as to the immoveables on the absence of jurisdiction 
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to declare partition of them, caused this part of the 
claim to fall under the provisions of Act XIV of 1859, 
section 14. As to the moveables : assuming that they 
could, on the question of limitation, be treated as dis- 
tinct from the immoveables, and that no payment had 
heen made within twelve years before this suit hy the 
ancestral hanking firm to the plaintiff, the adjudica- 
tion of 1861, whether in law correct or incorrect, had 
heen that the elder son could not assert his rights in 
the moveables until his father'’s death. The defend- 
ant in this suit, who had taken the benefit of that 
judgment, could not now insist that it did not 
suspend the running of limitation on the ground that 
his brothers might have appealed from it if erroneous. 
So far, also, as the father’s interest was concerned, 
the succession only opened on liis death. Laksmak 
DABA RaIK V, liAMCJIANJDEA DABA XaIK 

[I. L. E., 5 Eom., 48 
L. R., 7 I. A., ISl 

fQ recover share of 

joint property inherited. — Clause 13, section 1 of Act 
XIV of 1859, was not applicable to a suit to recover a 
share of joint property to which the plaintiff claimed 
to he entitled by inheritance. Dinonath Hana v. 
Bubeebunnissa Bibeb . . 20 W. R„ 270 

9 ^ to enforce right to 

share in joint property, — Suits to enforce the right 
to share in any property, on the ground that it is 
joint family property, must be brought within twelve 
years, exclusive of the period during which the pro- 
perty was under attachment by Government and 
neither party was in possession. Shibojieav v, 
Naikjieav . . . .10 Bom., 228 

10^ ig adopted son for 

share of ancestral estate. — Cause of action, — As 
against an adopted son suing for his share of the 
ancestral estate, the law of limita-tion does not 
begin to run until the allotment of such share has 
been demanded and refused. Ayyavu Muppanae i?. 
Rilabatchi Ammal . . .1 Mad., 45 

11. Suit of share of family 

property. — Exclusion from possession. — In a suit to 
enforce the right to share in pro|3erty on the ground 
that it was joint family property, — Meld that upon 
the construction of clause 13, section 1, Act XIV of 
1859, the claimant, in order that the statute shall be a 
bar, must have heen entirely out of possession and 
excluded from possession by those against whom he 
claims. Govikbue Pillai t). Chibambaea Pillai 

[3 Mad., 99 

See Rajeswaea Gajapatt Raeaina Beo Ma- 

HAEAJULUNGAETT V. VlRAPEATAPAH BtJDEA 

GaJAPATY NaEAIEA Deo MAHAEA.TITLCT]SrGAEtr 

[5 Mad., 31 

And Sttbbaiya u. Eajesyaea Sasteitltj 

[4 Mad., 354 

12. — Question as to exclusive 

possession . — Onms of proof. — Refusal to allow 
share. — The question of fact whether there has been 
such exclusive possession or enjoyment mu&t be 
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decided upon the evidence in each case, and may be 
satisfactorily proved, although there may he no evi- 
dence of an express refusal to allow plaintiff any 
part of the benefits of the joint property. Stibbaiya 

Eajestaba Sastettlit , o 4 Mad., 354 

Jaeaoo V, Fakeeea . . 3 Agra, 133 

PtAJOO SlIf&H V . Gtjneshmohee Bubaionee 

[15 W. B., 400 

13, — S 2 tit for share of joint 

property. — A. got a, decree for possession, hut before 
she- obtained possession B. obtained a decree declaring 
liim jointly entitled with ^ 1 . to a particular share of 
the same property. SeU that when A. got posses- 
sion, tlijit ])os 3 cssion inured to the benefit of B.as well 
as to herself, and cause of action in a suit against 
A. in respect of the same property dated from the 
time when A. obtained possession, and a suit was not 
barred if liroiiglit within twelve years of that time. 
CtOOEOO CeUEN SiECAE V. GOLUCKAtONEE BOSSEE 

[13 W, R., 188 

14 ., Suit for share offrofits , — 

If by arrangeinent the shares of certain co-sharers are 
left in the possession of other co-sharers during the 
period of a current settlement, the cause of action to 
the sliarcrs whose shares have been so left for profits 
accrues only w^hen the settlement expires. Toolsee 
Ram V . Naheb Smem . - 3 Agra, 271 

15 , Suit for share of joint 

property. — Catise of action. — Where parties are 
living together in commensality and in joint posses- 
sion of property, no cause of action arises to one of 
them for the recovery of his share until he is dis- 
possessed by the other, and limitation runs from the 
date of such dispossession. Jadtjb Chenpee San- 
DYAB BhYEUB CHUNBEE SaNBYAL 

[19 W. R., 344 

10 ^ _ — Adverse] possession. — Suit 

for partition , — Where the bulk of the estate of a 
Hindu family is held and managed by a single mem- 
ber of the family, and the other members receive and 
enjoy part of the lands as sir, the possession of the 
bulk of the estate by the manager is not adverse so as 
to bar, under the Limitation Act, XIV of 1859, section 
1 , clause 13, a suit by the others for partition, unless 
there are circumstances to show that they accepted the 
sir lands in lieu of the shares that vrould have been 
allotted to them on a partition. The case of Appovier 
V. Mama Suhha Aiyan, 11 Moore'' s I. A,, 75, approved. 
Renjbit Siksh V . Gegeaj Singh 

[Xj. B., 1 1 , A,, 9 

lY, Meceipi of payments for 

share of joint property.— a Hindu widow, enti- 
tled to her hiishamrs share of the joint property, 
continues to live in the family and mess with them, 
is sufficient, in the absence of evidence to the con- 
trary, to sliow that she is receiving payments on 
account 0 ! her share, within clause 13, section 1, Act 
XIV of 1859. Gobinb Chundee Bagchbe v . Keipa- 
mo'ybbBabee V * , , IIW.B., 338 
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13 , — Ment collected by one 

member of Mahom,ed an family living jointly. — Even 
if a member of a Mahomedan family collects the rents 
and profits of the family property, his possession can- 
not be considered adver.se to his mother and sister, so 
long as these live and mess jointly with him and re- 
ceive money^s worth in the payment of their family 
expenses. Siepae v. Molfngo Siedab 

[24 W. B.,1 

19. — — — Joint property, Suit for 

share of. — Onus probandi,— A suit to enforce a right 
to a share of joint family property must he brought 
within twelve years from the date of the last payment 
to the plaintiff‘, or the person through whom he claims, 
on account of the share; and the onus is on the plaintiff 
to show possession of the share, or receipt of a pay- 
ment on account of it, within twelve years. It is 
not sufficient for the plaintiff to show that the pro- 
perty w’as joint family property. Gossain Boss 
Koonpoo V. SiKO Ivooaiaeee Bebia 

[12 B. B., 219 : 19 W.' B., 192 

Umbika Chfen Shet v. Bhaggoeijtty Chhen 
Shet ..... 3 W. B.s 173 

Bypponath Ojha V. Gopap Map 

[6 W. E., 170 

Hifbeehije Mookebjee V. Tebncoweee Bosses 

[6 W. B., 170 

Keisto Cjitjndee Bttemo Suemah V. Mohesh 
Ckhupeb Buemo Sfemae . 23 W. B., 381 

20. Suit for share of joint an- 

eestral property . — A Hindu died in 1840, leaving him 
surviving seven sons, who, after their fathers death, 
entered into joint possession of certain immoveable 
property which had been left by him, and continued 
to live in commensality until 1859, when a separation 
in mess took place. Suhsecj[uently, more than twelve 
years after the father’s death, a suit was brought by the 
youngest son for his share of the joint ancestral pro- 
perty belonging to the father, and to property subse- 
quently acquired out of the pi'oceeds of such joint 
estate, to which the brothers were entitled in equal 
shares. The plaintiff failed to show that any payment 
was made to him, or any person through whom he 
claimed, by the person in possession or management of 
the property, within twelve years before the com- 
mencement of the suit. Held that the suit was barred 
by limitation under clause 13, section 1, Act XIV of 
1859. Uma Sunpaei Basi v. Bwaekanath Roy 

[2 B. L. B., A. C., 284 

S. C. WooMA Soonpheee Bosses v. Bwaeea- 
NATH Roy .... IIW. R .5 72 

Amiteat bin Yeshvanteat Beshmxtkh V. 
Anyaba Abaji Beshmtjkh 

[5 Bom.j A. 0.9 50 

21 . JSntry of names in regis- 

ter. — Held that the plaintiffs’ suit was barred by 
lapse of time, they having received nothing from the 
property, a share of which they claimed, for a period 
beyond that prescribed by clause 13, section 1, Act 
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XIV of 1859. Tlie fact tliat tlie plaintiffs had a 
manifest right hy inheritance, and that their names 
had been entered in the revenue register as proprie- 
tors, is not eciiiivaleiit to proof of payment to <aiid 
receipt hy them of any profit on account of their 
share. Khoeun Sijtgh Bbhasee Lali, 

[3 Agra, 85 

Maksood Aei Khan v. Ghazeeooddsen Khan 

[3 Agra, 158 

22. — Stilt to enforce share of 

joint projpert-^. — Froof of payments. — In ruling that 
a suit to enforce the right to a share in certain pro- 
perty on the ground that it is joint family property 
is baiTed under section i, clause 13, ActXIV of 1859, 
it is not enough to find tliat the plaintiff had occasion- 
ally received money from the defendant, and that his 
sister continued to live in what had originally been 
the joint family dwelling-house,' but tbere must be 
a distinct finding as to what payments (if any) have 
been made to tlie plaintiff w’itliin twelve years next 
prior to the date of the institution of the suit, by the 
person in possession or management of the property 
on account of tlie plaintiff’s alleged share. Pkossono 
COOMAB MoOKERJEE V. SlIAMA CflURN MoOKEliJEB 

[17 W. B., 451 

23. F ay ments for joint share. 

-^Proof of payment is not necessary to bring a case 
within clause 13, section 1, Act XIV of 1859 ; hut the 
limitation therein prescribed will apply to the case of 
a person entitled to a share in property, and simply 
enjoying the property with the co- sharers, there being 
no division of money or any payment at all made 
between them. Bhujohueee Paul a. Hijro Soon- 
DUKEE Debee . , ... 17 W. R., 530 

24. Feceipt of share of profits 

otherwise than hy money. — In a suit to recover pos- 
session of land alleged to have belonged jointly to the 
plaintiff’s late husband 0. and his late elder brother 
P., the defendant pleaded limitation, on the ground 
that neither the plaintiff nor her predecesor -was in 
possession within tw^elve years. It was found that the 
tw’o brothers had lived in the same mess, the eider 
collecting the rents and profits, and therewith man- 
aging the family expenses. Held that if O. did not 
receive money from F. he received money^s worth, 
and that would suffice to bring the case within Act 
XIV of 1859, section 1, danse 13 ; and if clause 13 did 
not apply, clause 13 must, and the suit was not barred. 
Chhnder Monee Dehia y. Mbhaejan Bibee 

[22 W. B., 185 

25. Suit hy Hindu excluded 

from joint family property . — In a suit by a Hindu 
excluded from joint family property, to enforce a 
right to a share tlierein, brouglit before the 1st of 
October 1877, the period of limitation must be com- 
puted under article 127 a.nd not under article 143 of 
schedule II of Act IX, of 1871. Kali Kisiiore 
Eoy V. Bhununjoy Roy . I. L. R., 3 Calc., 228 

IIansji Chhiba n. Yalkbk Chhiba 

[I. L. R., 7 Bom., 297 
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Under Act IX of 1871, the cause of action arose 
from the time when the plaintiff demanded and was 
refused his share ; consequently it was then neces- 
sary to make that allegation. Hansji Chhiba n. 
Valabh Chhiba . , I. L, B., 7 Bom., 297 

26. Hxchision f rom share of 

joint property. — Article 127, schedule II of Act IX 
of 1871 presupposes the existence of joint family 
property, and that there has been an exclusion from 
participation in the enjoyment of such property. 
Semhle^ — The wmrd “excluded’"’ in that article implies 
predous inclusion. Saeoba Soonltjet Bosses y. 
Boya Moyee Bosses . I. L. B., 5 Calc., 938 

27* — Joint property. — Hm- 

dence. — Before a plaintiff can bring his ease ivithin 
article 127 of schedule II of the Limitation Act, 1877, 
it is incumbent on him to show that the property in 
which he seeks to recover a share is “ joint property.” 
ObHOY ChTJEN GHOSE X. GOBIND CHirNDEE Dey 

[I.L. E., 9 Calc., 237 

28. — — - Claim to property as 

daughters son. — The provisions of article 127 of 
schedule II of the Limitation Act do not apply to 
a person wdio claims to inherit property as a daugh- 
ter’s son. Mothijea Nath Butt v. Borkant Nath 
Butt. Peaei Mohun Butt v. Borkant Nath Bijtt 

[11 C.L. B.,312 

29. — Suit for possession and 

partition. — Acquiescence in alienation. — Hxalusion 
from share. — In a suit to obtain a share by partition 
of a joint family property, the interest of the plain- 
tiff’s father having been sold in execution of a de- 
cree, limitation is to be computed from the time 
wffien exclusion from his share first becomes known 
to the plaintiff. Issitbidftt Singh y. Ibrahim 

[1. L. B., 8 Calc., 653 

30. Exclusion from sliare » — 

Suit for partition . — Where in a suit for partition a 
District Judge held the plaintiff’s claim barred on 
the ground that the defendant had been in posses- 
sion of the property in dispute for more than fifteen 
years wuthout any claim having been, made by the 
plaintiff, — Held that under the Limitation Act, XY 
of 1877, article 127, time would not run against the 
plaintiff until his exclusion (if he w'as excluded) 
from the property had become known to him. Hari 
V. Martjti . . . I. L. B., 6 Bom., 741 

31. Exclusion from joint 

property. — A collateral member of a Hindu family, 
alleging it to be joint, claimed his share of ancestral 
property in Oudh, part of which formed a taluk 
inherited, for a considerable time past, by the eldest 
son, who, taking the whole of it, had given mainte- 
nance to the other members. This taking was en- 
tered in the first and second of the lists made under 
the provisions of the Oudh Estates Act I of 1869, 
and as to it there w'as no ground of claim. But wdth 
respect to the savings, accumulations, and invest- 
ments made from the iiicoine and proceeds of the 
taluk before the confiscation and restoration of Oudh 
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lands in 1858, the contention was that each member 
was entitled to his share, and that, by the presump- 
tion in respect of a joint family, the burden was on 
the talukdar to prove that there were no savings or 
accumulations made otherwise than out of the talnk 
and before the confiscation. Held that, if it were 
assumed that the family was for some purposes un- 
divided, still this was not the case of an ordinary 
undivided Hindu family, and that, in such a case as 
this, the presumption must depend on somewhat 
special circumstances. However, this case must he 
decided on the distinct ground that, as the claimant 
had been excluded from his share, if he had one, for 
more than twelve years, he knowing of this exclu- 
sion, the law of limitation enacted in Act XV of 1877, 
schedule II, article 127, was applicable, and the claim 
was barred by lapse of time. Raghttnath Bali d. 
Mahauaj Bali 

[I. li. R., n Calc., 777 : 1.. E., 12 1. A., 112 

32. Suit for share of joint 

properiif. — Mxolmion. — Adverse possession, — In a 
suit for" a share of undivided property from which 
the plaintiff had been out of possession admittedly 
for thirty-five years, — Eeld that the suit was not 
barred by limitation, as the possession of the share 
in question by the defendants since 1815 had not 
beou a possession of it as their own property to the 
exclusion of the plaintiffs or tlieir father. Nilo 
Bamchandea r. G-obikd Ballal 

[I. Ii. B., 10 Bom., 24 

art. 128 (1871, art. 128; 1859, 

s. 1, el. 13). 

— Suit to recover mainten- 
ance, — Section 1, clause 13, Act XIV of 1859, applied 
to suits for the recovery of maintenance, wdiether the 
right to receive maintenance arose out of the general 
law, or out of a specific deed granting such mainte- 
nance. Bamasoondbey Debea V, Shamasoondeey 
Bebea «... W. E., 1864, 13 

2, — — Suit for maintenance,-— 

Clause 13, section 1, Act XIV of 1859, did not apply 
to a suit for maintenance, when the right to receive 
such maintenance was not a charge on the estate of a 
deceased person, hut on the estate of living persons. 
Binodb Lall Chatteejee V , Luckhee Monee 
Debia • * . . • 4 W. E., 84 

3 ^ — Suit for maintenance . — 

In a suit for maintenance, the cause of action 
ordinarily arises at the time when the maintenance 
havino- become necessary is refused by the party 
from whom it is claimed. Section 1, clause 13, Act 
XIV of 1859, did not apply to all suits for the recovery 
of maintenance brought by a Hindu widow against her 
husband's family, but only to suits in which the 
plaintiff seeks to have her maintenance made a 
charge on a particular estate. Timmappa Bhat v. 
Pab^iesheiamma . . 5 Bom., A. C., 130 

4^ Suit for maintenance as 

change on estate . — The plaintiff sued the defendants 
for future and past maintenance and obtained a 


LIMITATION ■ ACT, 1877, art 128— 

nued. 

decree for future maintenance and for arrears of 
maintenance for seven years. The parties were 
governed by the Aliyasantana law. It was found by 
the lower Appellate Court that for twenty years 
before the suit the plaintiff lived apart from the 
defendants and the other members of the family, and 
supported herself without receiving or applying for 
anything towards her maintenance out of the family 
property in the possession of the defendants, or obtain- 
ing any recognition of the right to maintenance. On 
special appeal, — Held, per Scotland, C. J,, that, as- 
suming the Aliyasantana law recognises the right 
of the plaintiff to enforce separate maintenance as 
a charge upon the estate, the plaintiff's claim was 
barred by section 1, clause 13, Act XIV of 1859. Per 
Collett, J . — ^It is doubtful whether clause 13, which 
applies to cases where the right to receive mainte- 
nance is a charge on the inlieritanee of any estate, 
applies ill a case where the right of the plaintiff is 
said to exist by reason of her being a co-proprietor 
with the defendants. If the suit he not within clause 
13, then it was one to recover an interest in immove- 
able property, and was equally barred by clause 12 of 
section 1. Abbakeu v. Ammit Shettati 

[4 Mad., 137 

Subbamania Mtoaliae V. Kaliani Ammal 

[7 Mad., 226 

Suits for maintenance not chargeable on any 
estate were governed by danse 16 of section 1 of the 
Act of 1859 ; the cause of action in such cases did not 
arise until there had been a demand and a refusal. 
Kalo Nilkanth V. Lakshmibai 

[1. L. R., 2 Bom., 637 

5. Hindu loidow, — Mainten- 

ance . — With regard to the widow's right to mainte- 
nance, a statute of limitation would do much harm if it 
should force widows to claim their strict rights and 
commence litigations which, but for the purpose of 
keeping alive their claim, would not be necessary or 
desirable. A Hindu, disposing of his estate by will, 
expressed his hopes that his wives and son would 
all live amicably together after his death, and would 
all look upon his eldest son as the head of the family ; 
he then bequeathed the whole of his property to his 
eldest son, directing him to provide for his (the test- 
ator's) widows, and for the other members and de- 
pendents of the family, and he declared that he made 
these xmovisions with a view to prevent dissensions in 
the family, and to enable them to live in peace and 
harmony after his decease. In a suit brought more 
than sixteen years after the death of the testator by one 
of his widows against the eldest son to recover main- 
tenance, it was pleaded for the defendant that the 
claim w\as barred by limitation under clause 13, sec- 
tion 1, Act XIV of 1859, which provides that suits 
for the recovery of maintenance, wlien the right to 
receive such maintenance is a charge on the inherit- 
ance of any estate, must he brought within twelve 
years from the death of the person on whose estate 
the maintenance is alleged to be a charge. Held 
that the testator had not created, by his will, a 
specific charge on the inheritance of his estate with- 
in the meaning of the provision of Act XIV of 1859, 
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but had merely imposed upon the defendant an 
obligation, in case the will should interfere with the 
ordinary Hindu law entitling his widows to mainten- 
ance, to make allowances for their support of a kind 
analogous to that which the law would have pro- 
vided. Held also that, although there was no evi- 
dence of a specific demand for maintenance, there w^as 
ground for believing that maintenance had been with- 
held under circumstances amounting to a refusal, 
giving rise to a cause of action. Naeayaneav 
Eamchandea Pant v. Kamabai 

[I. L. E.., 3 Bom., 415 
L. B., 6 I. A., 114 : 6 O. L. R., 162 

6, Siiif for arrears of main- 

tenance.— In. suits coming within the operation of 
the Limitation Act, IX of 1871, the widow might re- 
cover arrears for any period, unless it appeared that 
there had been a demand and refusal, in wdiich case 
she could recover arrears for twelve years only from 
the date of such demand and refusal. Tivi v. Eamji 
[I. Xi. R., 3 Bom., 207 

<7, a,nd arts. 130 and 1S2.— Suit 

for arrears of maintenance charged ttpon immoveable 
property. — An allowance for the maintenance of a 
younger member of a family was charged upon the 
inheritance to %vbicb the eldest male member alone 
succeeded. HeM that a suit for arrears of such 
maintenance wdthiii twelve years was within time 
under Act XV of 1877. Ahmad Hossein Khan v. 
Hila-hd-din Khan . I* B. B., 9 Cale., 945 

[13 C. L. B., 330 
B. B., 10 I. A„ 45 

art. 130 (1871, art. ISO; 1859, 

s. 1, cl. 14). 

See Onus pkobandi—Resumption and As- 
sessment . . 3 W. E.., 69, 182 

Clause 14 of section 1 of the Act of 1859 applied 
to suits to resume or assess lands held rent-free subse- 
quent to the Permanent Settlement, 1790. Keishto 
Mohun Doss Bukshee u. Joy Kishen Mookerjee 

[3 W. B., S3 

Dhunput Singh v. Boo j ah Sahoo 

[4 W. B., 63 

1. Suit for resumption. — Un- 

der xlct XIV of 1859 a zemindar could not re- 
sume land, wdiether lakhiraj or not, held from before 
1790. Even an anction-purcliaser was barred by 
limitation if the ryot could prove that the land was 
in the possession of those through w-honi he claimed 
before 1790, Kadha Kisto Mytbe v. Bhugwan 
Chunder Bose . . . .1 W. E., 248 

Seisteediiue Samunt V. Eomanath Eokhit 

[6 W. B.., 58 

KiTELUT CilUNDEE GhOSE V. POOENO ChUNDEE 

Roy 2 W. B., 258 

Suit for land as part of mat tenure 

— Cause of action . — The cause of action in a suit for 
land as part of the plaintift’^s mal tenure, which land 
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the defendant is holding on an invalid lakhira] ten- 
ure arises when the defendant first begins to hold 
the land in dispute rent-free. Fuelong v. Kuseoo 
Mundue 7 W. E., 531 

See Baboda Kant Roy u. Sookmoy Mookee- 
JEE 1 W. E., 29 

3. Suit to recover portion of 

zemindari granted not in accordance with Mad. 
lleg. XXV of 1802 . — The appellant, a zemindar, 
sued to recover a portion of the zemindari granted 
by his grandfather upw'ards of forty years ago, upon 
the ground that the grant was not made in con- 
formity with tlie requirements of Regulation XXV 
of 1802, and that, in the absence of the observance 
of the formalities there prescribed, the grant was 
void. Meld that more than twelve years bavirig elapsed 
since the title accrued to the person under wdiom the 
plaintifi; derived his riglit to resume, the appeal sliould 
be dismissed. Section 1, clause 14 of Act XIV of 
1859, considered and applied. Seta Rama Keistna 
Rayudappa Ranga Kao v. Jagunti Sitayamm.a 
Gaeu 3 Mad., 67 

AlI SAIB V. SaNYASIEAZ PEDDAB.iLIYAEA SlM- 

HULU 3 Mad., 5 

See Krishna Devu Gaeu v. Ramachandea 
Devu Mahaeajulu Gaeu , 3 Mad., 153 

4. — Suit for resumption by dur- 

putnidar. — Cause of action. — In a suit by a dur- 
putnidar for the resumption of land alleged to be 
held as lakbiraj under an invalid title, limitation 
must be calculated, not from the date of the creation 
of bis dnr-putni title, but from that of possession 
of the party from wdiom the putnidar originally de- 
rived his title. Gungaeam Chowdry v. Hueeb 
Nath Chowdey ... 15 W. B., 438 

And so if he is an auctioii-piirchaser. Bussbeb- 
OODDEEN V. SHIBPEESHAD ChOWDHRY 

[■W, B., 1864, 170 
Nieunjun Achaejee V. Kueabee Chuen 
Baneejee . . , . 1 W, B.., 197 

Or a purchaser from Government ; his cause of ac- 
tion dates from the time ivlien the right accrued to 
the Government. Bunnoo v. Ameeeooddebn 

[23 W. B., 24 

5. ■ ■■ ” ■ Suit for assessment of rent 

after resumption of lakhiraj lands. — A. got a decree 
against B., which declared that certain lands in B.^s 
possession, alleged to have been lakhiraj lands from 
before 1790, w^ere Afs mal lands and lia]3le to assess- 
ment, More tban twelve years after the date of this 
decree, A. sued to assess the lands. Held (affirming 
the decision of Ainslie, J.) that the suit was not 
barred by the provisions of Act IX of 1871, schedule 
II, article 130. Pbotap Chunder Chowdhey v. 
Shubhee Soondaeee Bassee . 2 C. L. B., 569 

6. Service tenure. — As.sessment 

of rent by Settlement Officer. — In a suit against the 
Talookdari Settlement Officer, wdio had assessed rent- 
free land on the ground that it had been granted for 



( 3375 ) MQEST OF CASES. ( 3376 ) 


LIMITAa?I01T ACT, 1877, art. 130- conti- 
nued* 

service, and that service was no longer required, — 
Seld tliat if tlie grant was the grant of an office re- 
munerated by the use of land, the right to assess was 
barred by the possession of a person not claiming 
under the grantee for a longer period than twelve 
years after the right to resume accrued under Act 
IX of 1871, section 29, and article 130, schedule II. 
Kevaii Ktibee V . Taiukdaei Settlement Oeeicee 
[I. Ii. B .5 1 Bom., 588 

7 , and arts. 121 and 149. 

— Resimjption and assessment of lalcMraj land , — 
Biscussion of the law of limitation as applicable 
to the resumption and assessment of lakhiraj lands. 
Koylashbashinx Bosses «?. Gocoolmoni Bosses 
[I. L. E., 8 Calc., 230 : 10 C. B. E., 41 

art. 131 (1871, art. 131). 

See Aet. 120 . 1. Xj. B., 10 Calc., 697 

1. Cause of action. — Suit for 

turn of iDorship of an idol, — The plaintiff sued the 
defendants for a declaration of his right to a turn 
of worship of an idol for seven and a half days in 
each month, alleging that the defendants, who were 
entitled to another turn, had in 1864 taken ad- 
verse possession of the idol and properties belong- 
ing to it, and had so deprived him (the plaintiff) 
of his turn of worship from that time. E.eld 
that the cause of action did not recur as the 
turn of worship came round. Such suit fell within 
the operation of clause 16, section 1, Act XIV of 
1859. ' CtA'cie Mohan Csowdhby v. Mahan Mohan 
Ciio’WHHKY . 6 B. L. K., 352 : 15 W, E., 29 

2. Might to excUiswe icorshi'p 

of idol. — Might to turn of tvorship. — In a suit 
brought in 1875, in which the pffaintiff claimed, 
as heir of her husband, a share in a certain taluk, 
together with exclusive right of worship of an idol, 
A., and the right to the worship of an idol, B., for one 
sixth of every year, from the possession and enjoy- 
ment of which she alleged she had been dispossessed 
by the defendants in 1866, — Seld that her claim, as 
to the idol B. came under the provision of article 131 
of Act IX of 1871, and was not barred ; hut as to A. 
the claim was governed by article 118 of the same 
Act, and, not having been preferred within six years, 
was barred by lapse of time. Eshan Chitnhee Boy 
V . Monmohini Bassi . I. L. B., 4 Calc., 683 

3. Worship of idol. — Turn of 

^oorshif, — Meeiirring right. — A suit for a palla, or 
right to worship an idol in turn, is a periodically 
recurring right within the meaning of Act XV 
of 1877, schedule II, article 131. Mshan Ghunder 
Mop V. Monmohini JDasi, I, L. JK., 4 Calc., 683, fol- 
lowed. Goeeekishen Gossamy V . Thakooehass 
Gossamt 

[I. L. E., 8 Calc., 807 : 10 C. L. R„ 439 

4. Suit to recover "burial fees. 

•—Cause of action , — In a suit to recover burial fees, 
tlie right to which occurred wdienever a corpse w'as 
brought for burial, the period of limitation was held 
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to be twelve years from the date of the first refusal 
of the enjoyment of the right, Bahae' Shah u. 
■pERO Shah , . . . 24 W. E., 385 

5 , Claim for monthly allow- 

ance from zemindari. — Demand and refusal. — Re- 
curring right. — 8., being entitled to a monthly allow- 
ance from a zemindari under an agreement, dated 
1861, died in that year. In 1867 K., his senior 
widow, claimed the allowance; the zemindar contend- 
ed that the allowance w^as personal to S., and did not 
descend to his heirs. K. obtained a decree. In 1864 
M., the junior widow of S., sued K. to establish the 
right of her son M. to succeed to the estate oi S. as 
his son and sole heir, and obtained a decree from the 
Privy Council in 1871. In 1872 M. demanded and 
W'as refused the allowance from the zemindari. In 
1875 M. came of age and in 1879 brought a suit 
against the zemindar to establish his right to the 
allowance , — Held that the claim by M. was not 
barred by limitation. Bamnah Zaminhar Bora- 
SAMI . . . . I. L. E., 7 Mad., 341 

Zamindab op Bamnah Borasami 

[I. L. E., 7 Mad., 341 

- — art. 182 (1871, art. 132). 

See Art. 59 . .12 C. L. B., 165 

See Art. 62. 

[I. L. E., 8 Bom., 234, 428 

See Art. 120 . I. L. B., 2 All., 358 

See Art. 128 .1. L. E., 9 Calc., 945 
[13 C. L. E., 330 

See Art. 146 (1871, art. 149). 

[I. L. E., 3 Bom., 312 

See Art. 147 . I. L. E., 6 All, 551 

[I. L. B., 12 Calc., Ill 

1. — Ma Wcana, — M ecurr in g 

cause of action. — Meld (by Glover, /.)■— That mali- 
kana is rent under Begulation VIII of 1793 ; that a 
cause of action for recovery of arrears of malikana 
is a recurring cause of action; and that failure to 
recover arrears for more than twelve years w'ould not 
bar the right to recover for such period as has not 
been barred by the statute, clause 16, section 1, Act. 
XIV of 1859, — that is, for a period of six years 
Meld (by Kemp, ’J.) that the suit was barred, as no 
malikana had been paid for more than twelve years. 
MhuU Singh v. JSfehmu J3ehu, 3 Ap., 102 : 12 W, 
M., 46. Meld on appeal that a suit for the recovery 
of malikana w^as barred by limitation if the malikana 
had not been received for a period of twelve years, 
Bhtjli Singh v. Kehmu Behtj. 

[4 B. L. E., A. O., 29 : 10 W. E., 302 

BADtrETJL Huq V . Court op Waehs 

[12 W. R., 498 
Chummun V. Om koolsoom . 13 W, B., 485 
Contra, Government v, Bhoop Naeain Singh 

[2 W, E., 162 
Heeranijnh Sahooi?. Ozeeeun. 6 W. E., 151 
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Reversed, however, on review, in OzEEltirK v, Heeea.- 
Sahoo , . . . 7 W. R., S36 

where it was held that the twelve years’ limita- 
tion applied, hut that section 1, clause 13 of the 
Limitation Act, w^as applicable. On a second review 
in Heebanund Sahoo v. Ozeeruh . 9 W. B., 102 
clause 12 of section 1 was held to apply to the case. 

2. — MaWkana. — Interest in 

land. — Malikana is an interest in land coming under 
Act XIV of 1859, section 1, clause 12, and the right 
to recover it ceases when it is left as an unclaimed 
deposit in the Collector’s hands for twelve years. 
Gobinb Chhhdee Rox Chowbhey V. Ram Chun- 
dee Chowdhex . . . .19 W. R., 94 

KEISHTO ChUNDEE SAKDEL CnOWDlTEY 15. Shama 
SOONDUEEE DeBIA ChOWDHEAIN 

[22 W. R., 520 

3. Payment of malilcana hy 

one of joint holders. — A payment by one of two per- 
sons holding land jointly of malikana on account of 
tlie joint land saves the operation of the limitation 
as against both of them. Nuesing-h Naeain Sin&h 
v, Ameeeijn . , « , 22 W. R., 551 

4^ — Malilcana commuted from 

payment in cash to set off against Where an 

arrangement has been elfected by which malilcana is 
to he paid, not in cash, but as a set-olf against the 
rent payable, to be deducted therefrom, and it is not i 
shown that the right to such malikana has been alien- 
ated, the fact of its not having been paid in cash for 
twelve years is not a bar to the claim of the maliks 
for the malikana. Adeh Ahmud v. Nehad Singh 

[21 W. R., 88 

5 ^ Suit for malilcana. — Mali- 

kana is an annual recniTing charge on immoveable 
property, and may he sued for within twelve years 
from the time when the money sued for becomes due. 
HuEMUZi Begum n. Hiedaynaeain 

[I. -L. B., 5 Calc., 921 : 6 C. L. R., 133 

Suit for recowry of hah . — 

Immoveable property. — In suits for recovery of haks, 
which are of the nature of claims of money charged 
upon or payable out of land, the period of limitation 
is' twelve years. Bhaeatsangji Mansangji m 
Navanaidhaeaya Mansukheam . 1 Bom., 186 
See Puttehsangji Jas wants angji v, De-sai 
Kullianeai.ti Hakoomuteaiji 

[13 B. L. B., 254 ; 10 Bom., 281 
S. C., L. R., 1 1. A., 34 : 21 W. B., 178 

Overruling decision in Fatessangji v. Desai 
Kadyaneaja . . .4 Bom., A. C,, 189 

Blit see Raiju Manoe u. Desai Kullianeai 
Hukmateai . .6 Bom., A. C., 56 

which was held to he a case of a liak not charged on 
land. 

7^ Suit by lialcdar against 

original grantee. — Suit by sharer of hale against 
another. — Desaigiri alloivance.—hxiide 132, sche- 
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diile il of the Limitation Act, IX of 1871, applies to 
suits which are brought by a hakdar against the 
person originally liable for payment of the hak, and 
not to suits by one sharer in a watan against another 
sharer or alleged sharer who has improperly received 
the plaintiff’s share of the hak. A suit of the 
latter description is a suit for money received by the 
defendant for the plaintiff’s use, and the period of 
limitation is three years as prescribed by article 60 
of the Act. Haemuehgauei v. Haeisuichpeasad 
[I. L. E., 7 Bom., 191 

8. Bond charging immoveable 

property. — ^Enforcing bond by demanding payment 
as if secured by collateral mortgage of land . — 
"Where a suit ivas brought upon a bond to secure the 
payment of principal and interest, and the relief 
sought was that payment of principal and interest 
might he enforced, both as a simple contract liability 
and a debt secured by a collateral mortgage of im- 
moveable property, — Keld that the suit was one for 
the recovery of an interest in land under section 1, 
clause 12, Act XIV of 1859, and was not barred for 
twelve years. ICeistna Row v, Hachaha Sugapa 

[2 Mad., 307 

ChETTI GAUNDAN V. SUNDAEAM PiLLAl 

[2 Mad., 51 

Kaundan V, Muttammal . . 3 Mad., 92 

OoMEAo Begum v. Khooseeam 

[ 1 N. W., 181 : Ed. 1873, 260 
JoNNA Venkata Sawmy alias Venkatasetti 
V, Basieeddy Kondaeeddy . 5 Mad., 364 

And SuEWAE Hossein Khan v. Gholam Maho- 
med . . . B. Ii. B., Sup. Vol., 879 

S. C. SuEWAN Hossein v. Gholam Mahomed 

[9 W, R., 170 

Overruling Paeush IXath Misseb v. Bundah 
Ali . . . . . 6 W. B., 132 

The cases of Goea Chand Dutt v. Lokenath 
Dutt 8 W, B., 334 

Kadaesa Rautan 1% Ratiah Bibi 

[2 Mad., 108 

Seetul Singh v. Sooeuj Buksh Singh 

[6 W. B., 318 

And Lystee v. Ko Mihone . 7 W. B., 854 
may also be considered as overruled. 

9 ^ * Bond. — Instrument creat- 

ing interest in immoveable property. — B. having 
borrowed money from A., executed in his favour a 
bond (which was afterwards duly registered), in 
which he engaged to repay the amount with interest 
on a day named, and hypothecated certain lands by 
w^ay of security, with a condition that, in the event 
of the said lands being sold in execution of decree 
before the day fixed for repayment, A. should be at 
liberty at once to sue for the recovery of the debt. 
Before the term for repayment expired, the mort- 
gaged lands were sold in execution of adeci’ee obtain- 
ed by another creditor on a second bond made by B, 
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subsequently and subject to the bond made to A. In 
a suit by A. against JR. and the purchasers of the 
lands at the execution sale, A. charged B. personally, 
and also sought to realise the amount due on his 
bond by the sale of the mortgaged lands. BJeld that 
the claim was in substance a suit for the recovery of 
immoveable property, or of an interest in immoveable 
property, within the meaning of clause 12, section 1, 
Act XIV of 1859, and consequently was governed by 
the twelve years’ rule of limitation therein provided, 
and not by the rules provided by clauses 10 and 16 
of the same section. Semble, — Although A. was at 
liberty to sue from the date of the sale of the lands, 
limitation did not run against his claim from that 
date, hut only from the date fixed in the bond for 
rei)ayment. Jukeswae Dass v . Mahaeeeb Singh 
[I. li. E., 1 Calc., 163 : 25 W, E., 84 
L. R„ 3 I, A., 1 

10. — ' ■ — ■ Suit for money charged 

on immoveable property. — R. obtained a decree on a 
bond hypothecating certain Immoveahle property and 
a declaration of his lien on the property, and attached 
the property in execution of the decree as the pro- 
perty of his judgment-debtors. AT., who was in pos- 
session of the property as purchaser in execution of 
a decree to which she was no party, objected to the 
sale, and obtained an order from tlic Court executing 
the decree for releasing it from attachment, under 
the provisions of section 246, Act VIII of 1859. R. 
sued to enforce his lien, referring in his plaint to the 
order as the cause of action, but not alleging that the 
order was illegal, nor suing to set it aside. Article 
15 of the second schedule of Act IX of 1871 could 
not be made apj)licable to tlie suit. It was a suit for 
money charged on immoveable property to which 
article 132 of the scliednle applied. Rad ho Panday 
V. linp Kuab . . . . 7 N. W., 223 

11. — ■ and art. 120. — Suit on 

mortgage bond to recover amount by sale of pro- 
perty . — Perso7ial liability of mortgagor. — Cause of 
action. — By a mortgage bond, dated the 28th Magh 
1281 B. S. (9th February 1875), it was provided that 
if the mortgagors should fail to pay the money secured 
thereby according to the terms thereof, the mort- 
gagees should immediately institute a suit and realise 
the amount due by sale of the mortgaged property, 
and that if the proceeds of such sale should not he 
sufficient to liquidate the debt, the mortgagees should 
realise the balance from the persons and other proper- 
ties of the mortgagors. It was further agreed that 
the principal and interest secured by the bond should 
be repaid in the month of Magh 1282 (January-Feb- 
ruary 1876), In a suit instituted on the 9th October 
1882 upon the mortgage to recover the amount due 
by the sale of the mortgaged property, and the balance, 
if any, from tbe persons of the mortgagors, — JHeld 
that tlie bond in question provided for two remedies 
in one suit, and did not contemplate a second suit 
being instituted to recover the balance from the per- 
sons of the mortgagors in the event of the first 
remedy against the mortgaged property proving in- 
sufficient to pay the debt in full, and consequently 
that the cause of action against the persons of the 
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mortgagors accrued upon the date on which the mort- 
gage money became due ; and as tbe suit was instituted 
more than six years after that date, the plaintiff’s 
claim was barred by limitation, so far as tbe personal 
liability of tbe mortgagors was concerned. Seld^ 
also, that article 132, scliednle II of the Limitation 
Act (XV of 1877), only refers to suits to enforce pay- 
ment of money charged upon immoveahle property 
by tbe sale of such property. Milleb v. Rxjnga 
Nath Mtodiok . I. L. E., 12 Calc., 388 

12. — Suit to enforce charge 

under mortgage deed. — BJeld that a suit to enforce 
the charge under a mortgage deed is a suit of the 
nature mentioned in clause 12, section 1, and can be 
brought at any time within twelve years, Koonj 
Behaby Lall V . Raj Nabain . 2 Agra, 244 

Mannij Ladl V . Peghe 

[9 B. L. E.., 175, note : 10 W. B., 379 

Gokalbhai Mulchand V , Jhayeb Chattjbbhhj 
[ 8 Bom., A. C., 61 

13. — Mortgage. — Interest . — 

Charge on land. — In suits to recover tbe principal 
and interest of a loan secured by a mortgage of im- 
moveable property, interest for twelve years is recover- 
able by virtue of article 132 of schedule II of the 
Limitation Act, 1877. Datani Ammal v. Ratna 
Chetti . . , I. L. E., 6 Mad., 417 

14. Money charged on im- 

moveahle property. — The plaintiff held a mortgage 
of certain immoveable property given to him by the 
defendant to secure the repayment of a loan of money 
with interest. The plaint stated the fact of the 
mortgage, hut prayed only for a money-decree. The 
mortgage contained a personal undertaking to repay. 
The said mortgage was dated 16tli February 1870, 
and the plaint in this suit was filed on the 28th April 
1881. The plaintiff maintained that he was not 
time-barred, as he had twelve years within which to 
bring tbe suit under article 132 of Act XV of 1877. 
Beld that plaintiff was too late in bringing a suit for 
a money-decree on the promise to pay in the mortgage, 
inasmuch as the article referred to was meant to 
apply to suits brought to enforce against the property 
payment of money charged upon immoveable pro- 
perty,” and not, under any circumstances whatever, 
to a suit for a mere money-decree. Pestonji Bezon ji 
V . Abdooe Raiiiman . I. L. E., 5 Bom., 463 

15. Mortgage. — Suit by a mort- 

gagee to recover debt from a mortgagor personally . — 
Money-decree. — Article 132 of the Limitation Act, 
XV of 1877, schedule II, is applicable to a suit by a 
mortgagee to obtain a mere money-decree, to which 
suit, therefore, the limitation of twelve years from 
the time the money sued for becomes due applies. 
Festonji JBeaonji v. Abdool JRahvna'n, I. L. jR., 5 
Bom.f 463, overruled. Lallitbhat v. Naban 

[I. L. E., 6 Bom.,. 719 

16. Interest. — Bom. Reg. V 

of 1827, ss. 11 and 12.--Act XXVIII of 1855, 
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' — Act XIV of 1870. — Act I of 1868. — Damdujpat, 

• — Mute.— ThQ mortgagor of an estate gave to tlie 
mortgagee, snbsequently to tlie date of tlie mortgage, 
two successive money-bonds, in each of wliicii it wms 
stipulated that, if the amount were not paid on the 
due date, it should take priority of the amount due 
under the mortgage, and that redemption of the 
mortgage should not be claimed until the bond had 
been satisfied. The assignee of the equity of redemp- 
tion sued for possession of the estate on payment 
merely of the mortgage-money. Seld that section 
12 of Eegulation V ■ of 1827 is not in force. That 
section was repealed by Act XXVIII of 1855, section 
1 1 and although the latter section was repealed by 
Act XIV of 1870, the former was not restored, there 
being no express provision in Act XIV of 1870 to re- 
vive it, as required by the General Clauses Act, I of 
1868, section 3. The question of the period for 
which interest wns to be allowed was, therefore, to be 
determined by Act XV of 1877, the Act in force at 
the date of the institution of this suit, article 132 of 
which applied; but as the rule of damdupat is not 
affected by Limitation Acts, the defendants could not 
be allowed, as interest, more than the amount of the 
principal on which it was to he paid. Haei Mahadaji 

BaLAMBHAT IlAaEUNATH 

[I. L. B., 9 Bom.j 233 

17. - - - Suit hy mortgage to recover 

mortgage-money. —^Suit for money charged on im- 
moveable property. — lielief against the person of 
mortgagor, --In a suit by a mortgagee to enforce the 
mortgage, No. 132, schedule 11 of the Limitation Act, 
1877, is not applicable, so far as relief against tbe 
mortgagor personally is claimed. Lalhihhai v. Naran^ 
I. L* 6 Bom.^ 719» dissented from. Baq-HXJBAE 
Dayal V. Laohmin Shankab 

[I. L. E., 5 All., 461 

18, JPeriods respectively ap- 

plicable to personal demands audio claims charged 
on immoveable property, — That there is a personal 
liability upon an instrument charging a debt upon 
immoveable property, does not carry with it the 
effect' that the period of limitation fixed for personal 
demands by Act IX of 1871 is extended, by reason of 

' this deiiiand being thereby brought within the mean- 
ing of article 132 of schedule II of tliat Act, 'wl.nch ap- 
plies to claims for money cliarged upon immoveable 
property.” A mortgagee of lands sought, after the 
lapse of more tliaii six years from tlie date ^vlieii the 
mortgage-money wns payable, to enforce two distinct 
remedies, the one against the property mortgaged, 
and the other against tlie mortgagor personally, on 
the contract to repay the mortgage-money. Meld 
that article 132, above mentioned, applied only to 
suits to raise money charged on iiriinoveable property 
out of that pro|:)erty ; and the twelve years’ bar did 
not apply to the personal remedy, as to w^liicli tbe 
sliorter period prescribed in article 65 of the same 
schedule applied. Ram Din v. Kalka Peasad 

[I. L. B,., 7 All., 502 : L. R., 12 I. A., 12 

19. aaid art. 147.— %po- 

ikec€dion.—l\i 1884 iV. sued A, to recover the prin- 
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cipal and interest due on a registered bond executed 
in 1870. It -was stipulated that the amount should 
be repaid wutli interest in 1871, and certain immove- 
able property was hypothecated as security for re-pay- 
ment of the debt. Meld that the suit did not 
fall under article 147 of schedule II of the 
Limitation Act, which allows sixty years to a mort- 
gagee to sue for foreclosure or sale from the date 
the money becomes due, but under article 132 of the 
same schedule, which allows twelve years to enforce 
a payment of money charged on immoveable pro- 
perty. Aliba V. Nanu . I. L. B., 9 Mad., 218 

20. Suit for sale of 

unmoveable property by a creditor who has a right 
to realise a charge not amoimting to a mortgage. 
— The special provision of article 147 of the Limitation 
Act (XV of 1877) applies to all suits properly brought 
by a mortgagee for foreclosure or sale, while the 
general provision of article 132 applies to suits for 
sale, by a creditor having a right to realise a charge 
not amoimting to a mortgage. Khbmji Bhag-van- 
DAS Gbjab d.^Rama . I. Ij. E., 10 Bom., 519 

21. — Suit for dotver as a charge 

on immoveable property in hands of heir. — A suit 
by a Maliomedaii widow against the heir, who has 
ousted her, for her dow^r, as being a lien on landed 
property, was held to be governed by clause 12, 
section 1, Act XIV of 1859. Janeb Khanum v. 
Amstoob Fatima Khatoon . . 8 W. E., 51 

22. — S’mtfor money lent on de- 

posit of title-deeds, — Where a creditor sues to recover 
inoiiey advanced by him on the deposit of title-deeds 
of property, his claim is governed by the limitation 
applying to debts ; but -where he seeks to have his 
lien realised, it is a claim to realise an interest in 
land, to which the limitation of twelve years applies. 
Peaey Mohun Bose v. Chitndra Abdy 

[10 W. E., 56 

23. Sidt for money charged 

on rents and profits.-— Suit for money charged on 
immoveable property. — K. borrowed from 0. a sum 
of R571, and at the same time executed a bond 
whereby he mortgaged iisiifructiiarily to his creditor 
his ‘^entire right and share” in a particular estate in 
lieu of tb,e above-mentioned sum ; and it was agreed 
that C. might realise the debt from the rents and 
profits of two years, and that, as soon as it bad been 
realised, his possession should cease. Meld that the 
mopey borrowed by K. was “ money cliarged upon 
immoveable property,” it being cliarged upon rents 
and profits in alieno solo which in English Law 
would be classed ' as incorporeal hereditaments,” 
but which by the law of India are included in im- 
"inoveahle property and that therefore the limitation 
applicable to a suit for tlie recovery of tbe money 
was tliat provided in article 132, schedule II of 
Act XV of 1877. Dull v. Bahadur, 7 M. W., 55 ; 
and Pestonji Bezonji v. Abdool Bahiman, I. L. It, 
5 Bom., 463, dissented from. Fatehsangji Jasioani- 

1 sanoji v. Desai K.uilianraigi Makoomathraiji, 13 
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B. L. fi., 254, referred to. Lallubhai v. Naran, 
I. L, R,, 6 Bom,, 719, followed. Muhammad Zaki 

V, Chatzu , . . I. Xi. K.J 7 AlLj 120 

24 ^ Suit for share of Oov’ 

ermnent revenue and for declaration that estate is 
charged with amount. — A suit for recovery of G-ov- 
ernment revenue, wliicli the defendant was bound to 
pay, hut which has been paid by the plaintiff to 
save the whole estate from sale, where the plaintiff 
asks to have the amount so paid made a charge on 
the portion for which he paid it, is governed by 
article 132 and not by article 99 of Act XV of 
1877. Eam Dutt Sindh v. Hoeakh Naeain 
Singh . I. L. R., 6 Calc., 549 : 8 C. L. R., 209 
Deo Ntjndun Agha Desputty Singh 

[8 C. Ij. R .5 210, note 

25. — Suit to estalUsh title and 

for arrears, — The plaintiff sued the defendants to 
recover a share of the income of a certain watan 
which was admitted to be connected witli an here- 
ditary office, but was not, strictly speaking, charged 
upon immoveable proxierty. in 1861 the plaintiff 
had brought a previous suit, and obtained a decree 
declariiigliis right to share in the watan, and award- 
ing liim arrears for six years. Under this decree he 
bad received payment of his share up to the year 
1860. In the inesent suit the plaintiff claimed 
arrears for twelve years, viz., from 1862 to 1874. 
He admitted tliat lie had received no payment for 
the year 1861, and that Iris claim for that year was 
barred. The defendants contended that the period 
of limitation ap})licable to such a claim was six 
years, and not twelve years ; that this was the case, 
at any rate, so long as the Limitation Act, XIV of 
1859, was in force, and that, therefore, the claim to 
so much of the arrears as was time-barred under 
that Act could not be revived by Act IX of 1871. 
Meld that, ivhether Act XIV of 1859 or Act IX of 
1871 applied to the plaintiff’s claim, the period of 
limitation was twelve years. Article 132 of sche- 
dide II of Act IX of 1871 was a distinct provision 
to that effect. There was no similar provision in 
Act XIV of 1859 ; but all hereditary offices, and all 
payments or allowances made on account of such 
offices, are to be regarded as immoveable property 
within the meaning and intention of that Act, and 
are, therefore, governed by the provisions of clause 
12 of section 1. It was also contended on behalf of 
the defendants that, even if the period of limitation 
were held to be twelve years, the plaintiff’s claim 
was nevertheless barred in tolo, inasmuch as he 
admitted that he had received no payment on account 
of his share for thirteen years preceding the insti- 
tution of the suit. In support of this contention the 
cases of Raiji Manor v. Desai Kallianrai, 6 Bom., 
A. C., 56; and Madvala v. Balvant, 9 Bom., 260,- 
were cited, where it was laid down that the cause of 
action to establish title, and the cause of action to 
recover arrears which rest on such title, are not dis- 
tinct and independent of each other ; so that if the 
former be barred, even tbe arrears which may he 
within the period of limitation cannot be recovered. 
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Meld that, while this is the rule which must be 
applied to cases in which a plaintiff must establish 
his title before he can ask for arrears accruing due 
under such title, the same rule does not apply where, 
as ill the present case, the plaintiff has in a former 
suit obtained a decree declaratory of his title. It is 
no longer necessary for him to establish his period- 
ically recurring right against any person who is 
bound by that decree ; and that being so, there is 
nothing in the law of limitation which can he con- 
strued into a restriction of the plaintiff’s right to 
recover the arrears falling due within the period of 
limitation. Chhaganlal v. Bapubhai 

[I. L. R., 5 Bom., 68 

art. 134 (1871, art. 134; 1859, s. 5). 

See s. 2 . I. L. R., 9 Bom,, 475 

1. * Bond fide purchasers. — Sec- 

tion 5, Act XVI of 1859, was intended to henefit only 
bona fide purchasers from trustees, Kyeoonissa 
V. Sabhoonissa Khatoon . . 5 W. R., 238 

2. Briority of bond fide pur- 

chase, — Section 5, Act XIV of 1859, was held not to 
apply to a case of priority of bond fide purchase. 
IvALiiY Mohun Pal n. Bholanath Chakladab 

[7 W. B., 138 

3. Bond fide purchaser. — Bro- 

perty belonging to idol. — In 1799 an estate was pur- 
chased in the name of an idol, and immediately after- 
wards was mortgaged. Subseci^uently, when the mort- 
gage-debt had been paid off, it was reconveyecl to the 
idol. After this the names of the idol and of its 
shehait were entered in the Collector’s books as 
owners of the estate. In 1812 the purchaser again 
mortgaged the property, and in 1816 his widow exe- 
cuted a second mortgage of it to jiay off the mort- 
gage of 1812. In 1820 this second mortgage was 
purchased. The defendant held the property under 
titles derived from the mortgage of 1816. The she- 
hait’ s representatives in 1867 sued to recover pos- 
session of the property as belonging to tbe idol, alleg- 
ing that the purchaser was a mere trustee for the 
idol; that the present holders of the property were 
cognisant of this, oi* might have learnt it by reason- 
able enquiry, and therefore took the property subject 
to the trust; and that, accordingly, the suit now 
brought was a suit against a trustee within section 
2, Act XIV of 1859, and could not be barred by any 
length of time. There was no evidence of a formal 
dedication of the property to the idol. Meld that the 
defendant claimed under the purchasers who had pur- 
chased bond fide and for valuable consideration wdth- 
in section 5, and that therefore the period of limit- 
ation was twelve years from the date of purchase, and 
the suit was barred. Bbaja Sundabi Dbbi v, 
Lachmi Kunwabi 

[2 B. I.. B., A. C., 155 : 11 W, R., 13 

S. C. on appeal to Privy Council 

■ [15 B. L. R., P. O., 176, note : 20 W. R., 95 

4. Bndowed property.— Suit 

to have land declared wuhf, — In the case of wukf 
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land, the mere stoppage of religious service does not 
start limitation. In a suit, therefore, to have land 
sold declared -wuM* and therefore unalienable, the 
cause of action arises not from the cessation of ser- 
vices, hut from the date of the sale. Doyal Chand 
Mxjmck V, Kebamut Ali . 16 W. E., 116 

A suit by a inutwali for endowed property alienated : 
would probably come within this article. i 

Bee Labe Mahomed v» Lall Beij Kishoeb 

[17W.E.,430 

5. — Mortgage of endotoed pro- 

perty.— Suit for recovery of property. — Certain 
landed property alleged to have been sold to an idol, 
and registered in the name of the vendee^s infant son as 
shebait, had, after the death of that son, been mort- ' 
gaged twice by the vendee, who succeeded to the office 
of shebait, and w^as mortgaged subsequently, on the 
death of the vendor, by his widow, to pay oh: the 
charge created by her husband. The last mortgage 
was foreclosed, and the mortgagee obtained a decree 
for possession. In a suit for the recovery of the 
property by descendants of the vendee, claiming as 
sliebait of the idol, — Seld that the last mortgagee 
w^as a hondfide purchaser for valuable consideration, 
and was therefore entitled to the protection of sec- 
tion 5. Gobihd Nath Roy v. Lhchmee Kooma- 
EEja . . , , . , 11 W, R., 36 

Suit against purchasers hy 

representative of mortgagor. — In a suit hy the re- 
presentative of a mortgagor against bond fide pur- 
chasers for valuable consideration from the mortgagee, 
— Held that the period of limitation was twelve years 
from the date of the purchase, under section 5, Act 
XIV of 1859. SiTHA 'Ummal v, Rhhg-asami Iyen- 
GAB , • « « • 5 3M[Hd..5 383 

7^ Mortgage hy member of 

joint Hindu family Bond jide purchaser. — To en- 
title a purchaser to claim the benefit of Act XIV 
of 1859, section 5, he must prove, — 1st, that he is a 
purchaser of what is represented to him, and what he 
fully believes, to be not a mortgage, but an absolute 
title,' 2iid, that he purchased bond fide, — that is 
to say, without a knowledge of the title having been 
originally a mortgage, and of a doubt existing as to 
the mortgage having ceased ,* and 3rd, that he is a pur- 
chaser for valuable consideration. Where an estate 
having been originally mortgaged by JV., a member of 
a joint Hindu family, he subsequently, without the 
knowledge of the other members, released the equity 
of redemption to who afterwards sold to H., the 
owner of a factory, who afterwards sold to G. ^ Co. 
the factory wuth the lands appertaining thereto, 
amongst which was the property so released, and pro- 
ceedings had for many years been taken hy the other 
memhers to assert their rights, — Held, reversing the 
decision of the High Court, that G. ^ Co. were not 
purchasers entitled to the protection of Act XIV 
of 1859, section 5. Held, also, that section 10 does 
not api'ly in such a cas(', althougli K. acted fraudu- 
lently. Radhanath Das v. Elliott 

[6 B. Ii. B., 530 
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S. C. Radhahath Das v. Gisborne & Co. 

[14 Moore^s I. A., 1 : 15 W. R., V. C., 24 

Reversing the dedisioii of the High Court in Ois- 
BOENE & Co. V. Radanath Das . 5 W. B., 253 

8, Sale of property hy repre- 

sentatives of mortgagee. — The sale of mortgaged 
property by the heirs of a mortgagee after it has 
been held and enjoyed by them upwards of sixty years 
does not give a fresh cause of action to the repre- 
sentatives of the mortgagor. Ram Dhhn Bhtjggut 
V. Gtjneshee Mahtoon . . 16 W. B., 96 

9, Bond fide purchaser . — A 

defendant who seeks to protect himself by the provi- 
sions of section 6, Act XIV of 1859, against the 
claim of a mortgagor suing witliin sixty years to 
recover mortgaged lands, must show clearly that he, 
or the person from whom he derives his title, was a 

imrehaser. JuGGHBNATli Sahoo v. Shah 
Mahomed Hossein . . 14 B. L. B,., 386 

[23 W. B., 99 ; L. B., 2 I. A., 49 

10, Vendor and purchaser . — 

Bonafides. — Hoticeof charitable trust. — The words 

conveyed in trust in article 134 of schedule II of 
the Limitation Act (IX of 1871) include devises 
in trust, or are equivalent to the ^vords “vested 
in trust” in section 10 of the same Act. The 
words “in good faith” in article 134 of schedule II, 
and in section 10 of the Limitation Act (IX of 
1871) do not necessarily involve absence of notice 
in the purchaser of an existing trust or equity, 
though the fact of there being siicli notice may be 
an important element in the question whether there 
was bona fides. The defendant in the present case, 
though he purchased with actual notice, must, having 
regard to all the circumstances, he held to have 
purchased in good faith, and the suit was accordingly 
barred by limitation, there l^eing nothing in the 
Limitation Act )(IX of 1871)' excluding from its 
benefit those asserting their right to claim under a 
bond fide purchase for value, by reason that those 
claiming against them are the objects of a charit- 
able trust imposed on such property. Maniklal 
Atmabam V. LIanchershi Dinsha 

[I. L. K., 1 Bom,, 269 


Q-mj 14n .—Mortgagor 

and mortgagee. — Purchaser from mortgagor. — Ad- 
verse possession . — Beng, Meg. XVII of 1806, s.8 . — 
Transfer of Property Act, s. 86. — U nder Act XIV 
of 1859, a mortgagee was ordinarily bound to bring 
his suit within twelve years from the date of default, 
and was barred thereafter, iiriiess it could be shown 
(or might proj)erly be inferred) that tlie mortgagor 
or the person in possession held by permission of the 
mortgagor after tlic date of default. On tlie l7tli of 
November 1865, certain property situate in the dis- 
trict of the 24-PergumiahB was mortgaged hy the 


— art. 135 (1871, art. 135). 

See Aet. 144 (1871, aet. 145) — Adyeese 
Possession . . 7 C. L. B., 580 

[I. L. B., 10 Gale., 68 
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owner thereof to secure the repayment of Bl5,785 
with interest at 18 per cent, on the 17th of Fehraary 
1866. The mortgagor and mortgagee were Hindus, 
and the mortgage was in the ordinary form of an 
English mortgage of real property. After the date 
of the mortgage, and before the 15th of February 
1872, the mortgagor sold various portions of the 
mortgaged property. On the 15th of February 1872 
the mortgagee filed a foreclosure petition in the 
Court of the Judge of the district of the 24-Pergun- 
iiahs under Eegulation XVII of 1806. Notice of 
the petition w^as served on the mortgagor alone. 
Neither principal nor interest was paid by the mort- 
gagor, and on the 6th of September 1882 the as- 
signee of the mortgagee filed a suit for foreclosure 
against the mortgagor, and the purchasers of the 
various portions of the property, under the provisions 
of the Transfer of Property Act, praying for fore- 
closure and sale. Meld that as against the pur- 
chasers from the mortgagor the suit was barred by 
limitation under clause 135, schedule II of Act XV 
of 1877. SHUfiNOMOYEE Basi V. Seinath Das 

[I. L. E., 12 Gale., 614 

2, — - Suit for possessioft 'by mort- 

yayee of deed of conditional sale. — Foreclosure . — 
Cause of action. — A conditional mortgage-deed was 
drawn out, stipulating for the repayment of the loan 
by annual instalinents in nineteen years, and em- 
powering tlie mortgagee to foreclose if two instal- 
ments remained unpaid on any third yearly instal- 
ment falling due. Seld^ on the construction of the 
mortgage-deed, that the mortgagee was not thereby 
limited to foreclose as soon as the first default in 
payment of those instalments occurred, and not 
afterwards ; but that the mortgagee was authorised 
in proceeding to foreclose if there were subsequent 
defaults, any previous default notwithstanding; in 
fact there is nothing in law to limit the time within 
whicli a mortgagee may foreclose, if, notwithstand- 
ing one or more default, the mortgagee’s right is not 
repudiated hut recognised. The mortgagee’s right 
to sue for possession accrues upon the final foreclo- 
sure, and he can sue at any time within twelve years 
from that date, under clause 12, section 1, Act XIV 
of 1859. BuLDEEif V. Golab Koonwee 

[Agra, F. B., 102 : Ed. 1874, 77 


of mortgagor. — The rule that the date of expiry of 
the year of grace is the date from w^hich a mort- 
gagee’s cause of action to obtain possession of the 
mortgaged estate is to be calculated, applies only 
when the mortgagor remains in peaceable and undis- 
turbed possession of the estate. But when the mort- 
gagor is dispossessed and his title disputed, and 
another person obtains possession of the estate, the 
possession of the new holder becomes adverse to both 
mortgagor and mortgagee. The mortgagee’s cause 
of action against the new holder will count from the 
date on which the latter obtained such adverse pos- 
session, unless when the mortgagor contests the title 
of the new holder, and litigation ensues between 
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them, in which case the mortgagee is not bound to 
take action upon his mortgage until that litigation ia 
decided. But if the mortgagor’s title is rejected, 
and his possession is disturbed by an adverse one, the 
mortgagee’s cause of action against the new holder 
commences from the date on which the latter obtains : 
possession on his title adverse to the mortgagor 
which has been confirmed by the Courts. Eam-« 
COOMAE SEiisr V. Peosonnocoomae Sein 

[W. E., 1864, 375 

See Sheotjmbeb Sahoo t ). Bhowaneebeej? 

Kijlwae . . . 2 N. -W,, 228 


. — 3Iort- 


gagOT transferee, Possession hg. — In 1835, A., a 
mortgagee, obtained a decree in a foreclosure suit, 
subject to two prior mortgages. In;1844, B. pur- 
chased the rights of the mortgagor in the mortgaged 
property, and in 1854 redeemed the two prior mort- 
gages. Held that A. was not barred by the Statute 
of Limitations from asserting his title to the land 
subject to the prior mortgages. Bhugwan Doss v. 
Behaey Khan . MarsL., 191 ; 1 Hay, 487 

5, Suit for possession after 

foreclosure of mortgage. — Adverse possession . — 
Possession of dur-putnidar. — Where a plaintiff, who 
had acquired the right of a mortgagee in a putni 
turriif, had foreclosed the mortgage under a decree 
of the Supreme Court in 1852, hut had omitted to 
take out execution until 1869, when he first sought 
to obtain possession ; and defendant put in a claim tO' 
the turruf on the ground that his predecessor in 
title had as dur-pntnidar paid in the revenue to 
save the putni, and had taken possession of the 
estate under section 13, Eegulation VIII of 1819; 
and the lower Courts found that plaintiff was en- 
titled to recover possession because the dur-putni- 
dar had recovered the amount of his deposit in the 
intervening years, — Meld by the High Court that 
the plaintiff’s claim was barred by limitation. Held, 
also, that the dur-putnidar’s occupation of the 
putni after his lien on it had expired was an ad- 
verse possession, •which the plaintiffs were hound to 
resist as soon as they became aware of it ; and that 
this obligation was not loosened by the fact that the 
mortgagees, on the expiry of their lien, were hound 
to find out the owners and deliver up the estate to 
them. Kanti Chitndee Mookeejee n. Bamhn 
Doss Mookeejee . . . 25 W, E., 484 


■ Purchaser from mortgagor. 


• — Adverse possession. — Where a party bond fide 
purchased from another, as his own property, land in 
fact mortgaged, and obtained possession and muta- 
tion of names, his title was held to be adverse to the 
mortgagee. After a bond fide purchaser had been in 
open possession more than t^velve years, and after 
the lapse of more than twelve years from the accrual 
to the mortgagee of the right of entry under the 
mortgage-deed (which was in the English form), the 
mortgagee sued the purchaser to obtain possession of 
the propertJ^ Meld, the suit was barred. Queere,, 
— Whether in cases in the mofussii, where the mort- 
gagor continues in possession, paying rent to the 
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titled . 

mortgagee, tlie few of limitation "begins to run from 
tlie date of tlie riglit of entry, Brajanith Kundu 
Chowdhey V. Khelat Chandra Ghose 

[a B. L. B., 104 : 14 Moorefe 1. A., 144 
16 W. B., F. G., 33 

S. C. In Iligli Court, Khelat Chunder Ghose v. 

. Taeachurn kooNDOo Chowdhey . 6 "W. B., 269 

7, Adverse possession. — Pwr- 

ekaser at a sale in execution of decree. — The posses- 
sion of a purchaser at a sale in execution of decree, 
without notice of a mortgage of the property, is ad- 
verse to the mortgagee, and a suit to disturb his pos- 
session must be brought witluii twelve years of the 
coinmeneement of such possession. Anand Mayi 
Dasi V. Dharendra Chandra Mocker jee 

[8 B. JL. B., 122 : 14 Moore’s I. A., 101 
S. C. 16 W. E,., F. C., 19 

Affirming decision of High Court in Dhurundeo 
Chunder Mookerjee i\ Annund Moyee 
Dossee .... 1 W, R., 103 

8. Suit for possession. — Con- 

ditional mortgagee, Title of. — It is not necessary for 
a conditional mortgagee, if he be in possession at the 
expiry of the year of grace, to bring a suit to com- 
plete Ins title. The limitation period should be com- 
|Mited from the expiry of the year of grace, if the 
mortgagee be then in possession. Kkooe ChtjND v. 
Lee£aI)iixje . . . . 3 Agra, 103 

9» Mortgage. — Suit for pos- 

session. — Foreclosure.— B eng . Reg. XVII of 1806, s. 
S. — Cause of action. — A., by a Bengali deed of con- 
ditional sale, dated the 10th of August 1853, mort- 
gaged two estates, the deed providing that the mort- 
gage-debt should be repaid on the 9tli of July 1855, 
and that, on default of payment, the deed of condi- 
tional sale should become one of absolute sale, and 
that tlie mortgagee slioiilcl thereupon acquire the ab- 
solute proprietary right, and might enter upon and 
retain possession of the mortgaged property. A. 
failed to pay at the time stipulated, and on the 18th 
of December 1856, her right, title, and interest in 
tlie estates were sold in execution, and purchased by 
the defendants without notice of the mortgage. On 
the 3rd of April 1866, the plaintiff bought the 
iiiortgagee’s interest, and in August 1867 he insti- 
tuted foreclosure proceedings under Begulation 
XVII of 1806 against the defendants, the auction- 
purchasers. In a suit instituted by the plaintiff on 
the 22nd January 1874 against the anction-pur- 
eliasers to recover possession of the mortgaged pro- 
perty, — Held that the cause of action arose on 9th 
July 1805, when default was made in payment of 
tlie mortgage-debt, and the suit, not having been in- 
siitnted within twelve years from that date, was 
barred liy section 1, clause 12, Act XIY of 1859. No 
iKDv cause of action arose by reason of the foreclosure 
})roceedIngs on the expiry of the year of grace in 
August 18GS, DeNONATII GANQOOLY V. NURSINCr 

Feoshad Bass . 14 B. L. B., 87 : 22 W. E., 90 

10^ MorfgagB.— Suit for pos- 

session. — Foreclosure. — Cause of action . — The de- 
ll 1 
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feudant mortgaged certain immoveable property to the 
plaintiff by a bgebil-toafa, or deed of conditional sale, 
dated 20th January 1851. The deed stipulated that 
the mortgage-debt should be repaid on the expira- 
tion of three years from the date of the execution. 
The money was not repaid at the stipulated period, 
and the mortgagor remained in possession of the pro- 
perty, but there was some evidep.ce to show that he 
had made payments of interest on the mortgage-debt 
to the plaintiff. In February 1870 the plaintiff 
took proceedings to foreclose the mortgage, and on 
16th February 1872 he instituted a suit for posses- 
sion of the property. The defence %vas that the suit 
was barred, the plaintiff having been out of posses- 
sion for more than twelve years previous to the in- 
stitution of the suit. Meld that payment and ac- 
ceptance of interest w^as evidence of the continuance 
of the relation between the parties created by the mort- 
gage-deed; and until the mortgagor advanced any 
rights adverse to the mortgagee, the possession of 
the mortgagor was permissive, and no cause of ac- 
tion accrued to the mortgagee. Mankee Kooer i\ 
Munnoo . 14 B. ]L;B., 315 : 22 W. B., 543 

][j_. Suit for foreclosure of 

raortgage. — Cause of action, — The plaintiff, on the 
2nd of August 184-7, became mortgagee of a house 
under an instrument of mortgage, wliicli provided 
that in default of payment by tlie mortgagor of the 
mortgage loan within five years, the house should be 
considered as absolutely sold to the mortgagee. De- 
fault was made in payment and the mortgagee en- 
tered into possession, and contiiiiied in possession 
until 1858, when he was dispossessed by the mort- 
gagor. On the 29th. Ararcli 1866, the plaintiff filed a 
suit in the nature of a foreclosure suit against his 
mortgagor, to which tlie defendant pleaded the law 
of limitation. Meld that the plaintiff’s cause of 
action arose in 1858, wlien he was dispossessed by the 
defendant, and that he had, under Act XIV of 1859, 
section 1, clause 12, twelve years from that date 
within which to file Ids suit. Lakshmieai v. Vithal 
Ramchandra . . . .9 Bom., 53 

art. 136 (1871, art, 136). 

See Art. 144 — Adverse Possession. 

[I. L. E.., 2 All., 718 
I."L. E.., 12 Gale., 197 

X, and art. 137, — Ejectment. 

— On the 26th of September 1867, A. executed a con- 
veyance of certain land to J3. for valuable considera- 
tion. On the same day A. acknowledged the execu- 
tion of the deed before the Registrar, who after- 
wards registered the same on the 19th of October 
1867 ; B. never entered into possession of the land. 
On the 14tli of November 1874, C. purchased this 
land at a sale in execution of a decree which he had 
obtained against B . ; C. did not enter into possession 
of the land, hut, on the 2Gtli of September 1879, 
brought a suit for the recovery thereof against A., 
who had all along remained in possession. Meld 
tliat tlie suit was barred by limitation under articles 
136, 137, schedule II of the Limitation Act, XV of 
1877. Anand Coomaui v. Alt Jamin 

[I. li. B., 11 Calc., 229 
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2, — a.nd art, 144 . — Sindu law. 

Joint family property. Suit to recover. --Pur ^ 
chaser of a share of joint family property ivJien 
vendor is out of possession . — In a suit for a share of 
a joint family property where the claimant is out of 
possession, the material issue is when did the pos- 
session of the defendant hecoine adverse to the plain- 
tiff or the person under whom he claims hy purchase. 
jper Gaeth, Q. J. — The onus lies upon the purchaser 
of a share in a joint family property, whose vendor 
is out of possession to show that the exclusion, if 
any, took place within twelve years of the institu- 
tion of the suit. The rule of limitation applicable 
to a suit by a purcliaser of a share in a joint family 
property whose vendor is out of possession at the 
datd of the sale is article 136 of schedule II, Act 
XV of 18V7. Per Ghose, J. — The rule applicable 
to such a suit is article 144. Kam Lakhi v. Dfrg-a 
Ceaeaw See , , I. Ii, R .3 11 Calc., 680 

art. 137. 

See Aet. 136 . 1. 1., R., 11 Gale., 229 

art 138 (1871, art 138). 

See EiaHT or Suit—- Peesh Suits. 

[I, Ii. E., 9 Calc., 602 

Snii for possession hy pur- 
chaser at sale for arrears of revenue. — Cause of 
action. — IJiid(?r the general Law of Limitation the 
cause of action in a suit for possession by an auctioii- 
purcliaser at d sale for ai’rears of revenue arises from 
the date of purchase. Hueeee Mohun Thakooe v. 
Andeews. .... W. B., 1864, SO 

2 . Sale ill execution of decree 

hy Sheriff. — Period from ivhieli time runs . — As land 
may pass by mere parol between a Hindu vendor and 
purchaser, the sale by auction by the Sheriff is 
enough, without his bill of sale, to complete the trans- 
action as between vendor and purchaser, for the pur- 
pose of the Law of Limitation ,* therefore, where the 
suit was brought within the time fixed by the Law of 
Limitation, counting from tlie date of the Sh.crifffs 
bill of sale, but too late counting from the time of 
the actual auction-sale , — Seld that the plaintiff was 
barred. Mohesh Gj[uxdee C.iiatteejeb v. Issue 
Chundee Chatteejee . 1 Ind. Jur., 13*. S., 266 

3 ^ Purchase hy mortgagee of 

mortgaged property . — While a mortgagee u as hi pos- 
session of the mortgaged premises, the lands were sold 
for arrears of Government revenue, and purchased by 
the mortgagee. Held that his possession as mort- 
gagee was superseded by his possession as purchaser, 
•and that the Statute of Limitation commenced to run 
from the heginning of his possession as such pur- 
chaser. Bykunt Dhue Singh v. Laela IIhugo- 
butSahoy , . Marsh., 391: 2 Hay, 475 

4 . ly purchaser at sale 

for arrears of rent ofputm tenure.— Cause of action. 
—Adverse possession.— A. lot an under-tenure to i?,, 
wViich under- tenure was sold for arrears of rent 
under section 105, Act X of 1859, ami bought in by 
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A. On proceeding to take possession, found that 
Q. had trespassed upon the under-tenure during PPs. 
tenure, and had held possession for more than twelve 
years. A. sued to recover possession of the under- 
tenure, and it was held by tbe senior Judge of the 
Division Bench (Bayley, «/.) that Ads cause of action 
was the act of dispossession hy C., and that the suit 
was barred, more than twelve years having elapsed 5 
and that Ads right to sue was not affected by the 
fact that Bds tenure was still running. The junior 
Judge (Phiae, Jd) held that the suit was not barred ; 
that tbe cause of action to A. accrued wben he ob- 
tained back tbe property at the auction- sale ; and that 
during the period of encroachment the cause of ac- 
tion did not arise to B., and pass from B. to A. dur- 
ing the time the putiii lasted, the putni entirely dis- 
appearing ill the superior title of zemindar vendee. 
Held by tlie Appellate Court, in confirmation of tbe 
view of Pheab, J., that tbe cause of action to A., 
who was a purcliaser of an estate free from incum- 
brances against C., wbo was a trespasser, and had en- 
croached on B., the defaulter, must be taken to accrue 
at the same time as liis, Ads, right to turn out under- 
tenants of the defaulter, — viz., from the time of the 
purchase of the tenure of the defaulter ; and the fact 
that A. was both talookdar and purcliaser did not 
prevent him from exercising the same rights as any 
other purchaser would be entitled to. WOOMESH 
Chunbee Goopto V. Eajnaeain Koy 

[10 W. B., 15 

See Rajnaeain Boy v. Woomesh Chundek 
Goopto . . , . 8 W, It., 444 

5 , Survey proceedings. — Suit 

for possession. — Where the plaintiff s alleged that the 
disxiLited lands were fraudulently caused to be demar- 
cated with defendant's zemindari at the time of the 
survey, and the Appellate Court had held that as 
plaintiffs were not parties to the survey proceedings, 
the present suit was barred by limitation under the 
decision in Woomesh Chunder Goopto v. Bajnarain, 
Hog, 10 W. B., Id. Held that in order to bring a suit 
within the purvieiv of that decision, it was not enough 
for plaintiffs to say that this fraud was committed 
against them by tbe defendants, and that these 
defendants were still in possession of tbe lands as 
belonging to them and other neighbouring proprie- 
tors ; but that it was necessary for them to show 
that they themselves were in possession of the dis- 
puted lands at the time when they granted the putni 
to the defendants, and that they made over that 
possession to those defendants at that time. GopaIi 
Kishen Siecae V. Bam Naeain Koonboo 

[17 W. B., 175 

6 . Suit f or p os session.— 

Cause of action. — Where formal possession was 
given by tbe Court, but tbe defendants have remain- 
ed ill actual possession, the plaintiff must still date 
his cause of action from the date of sale. Jowkeb 
Ali u Ramchand 

[2 B. L. B., Ap., 29 : 24 W. B., 419, note 
Contra, Bindubasuini Dasi v. Benny (Rainey 
[7 B. L, B., Ap., 20 : 15 Wo E., 30 
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7 ^ — Possession^ Suit for, — Aiic- 

iion^purchaser, ' Suit hy, for possession. — Where it 
was shown in a suit by an auction-purchaser at an 
execution sale that the formal possession obtained 
by him through the Court had not been followed by 
^any act of possession, and consequently that it had 
been infructuous,— iTeZc^ that the purchaser was 
entitled to bring a suit to obtain actual possession, 
but was bound to bring it within twelve years from 
the date of the sale, the period prescribed by article 
138, schedule II of the Limitation Act (Act XV of 
1877), The decisions in Kristo Gohindo Kitr v. 
Gmiga PersJiad Surmali, 25 W. B., 87 2 1 and LoUt 
Coomar Bose v. Islmn Chunder Chuclcerhutty^ 10 
C. L. 258 i require such purchaser to obtain pos- 

session through the Court before bringing liis suit, 
but they do not preclude him from enforcing his 
right by suit when the formal possession given by ’ 
the Court has failed to put him in actual possession. 
Keishna Lall D'Ctt Eadha Keishna Stjekhel 
[I. L. R., 10 Calc., 402 

8, and arts. 91 and 95. — 

Suit for possession of immoveable property. — Suit 
for cancellation of instrmient.~-’I\\.Q) purchasers of 
property sold in execution of a decree, liaving been 
resisted in obtaining possession of the property by a 
person clainiirig under a mortgage from the jndg- 
inent-debtor, sued for possession, by avoidance of the 
mortgage, alleging that the same was colhisive and 
fraudulent. The plaiiitili’s did not ask for the can- 
cellation or setting aside of the instrument of mort- 
gage. Meld that the law of limitation governing 
the suit was not article 91 or 95 of the Limitation 
Act, but article 138. Maaari Lall v. Jadaun Singliy 

I. L. B., 5 AU.y 76 ; Bamauswr Bandey v. Ragmber 
Jati, I. L, B.^ 5 All,, 490 ; Soblia Bandey v. Saho^- 
dlira, LL,B.,5 AIL, 322; and BaJ Bahadur Singh 
V. Acliambit Lai, L. B., 6 I, A., 110, i^eferred to, 
Uma Shankae -y. Kale a Brasaj) 

[I. Ii, B., 6 All, 75 

art. 139 (1871, art. 140). 

See Aet. 144 — Adveese Possession. 

[I. Ii, E..,9 Caie., 387 

1 ^ Adverse possession. — Plea 

of receipt of rent. — In a suit to recover, with mesne 
profits and other incidents, a jirayati village alleged 
by the plaintiff to form part of Iris zemindari, and 
to be wrongfully held by defendant by virtue of the 
execution of a decree of tlie late Commissioner of 
the Northern Sirkars passed in 1844, the defendant 
pleaded that he held on a permanent lease subject to 
a fixed cpiit-reiit, that he and his ancestors had held 
on that tenure since and previously to the Permanent 
Settlement, and that the quit -rent had been received 
from liim by the plaintiff. Meld that, a,s the defend- 
ant stated tliat the plaintiff had received kattubandi 
from him since 1857, the plaintiff'’s claim to eject 
could not be disposed of absolutely on tlie ground 
that it was barred l}y the Act of liiraitations. Vai- 
EICHABLA SUKYA NaRAYHA V. 'NaDIMINTI BiTAGA- 

' YAT Pataejali 8HASTEI . . 3 Mad., 120 


LIMITATION ACT, 1877, art. 130— conjJv 

nued, 

2. — * Landlord and tenant , — 

Receipt of rent, — A. a Hindu, died, leaving bis widow, 
B., and mother, C. B. adopted D. C. granted a 
pntui pottah to M. of certain property belonging 
to the estate of A. During the ininority of D., B, 
received the rent from B., and afterwards JD., on 
attaining majority, realised rent from B. by suits 
under Act X of 1859. Twelve years after attaining 
majority, L). sued for cancellation of the piitni lease, 
and for obtaining* khas possession of the property. 
Meld that the suit was not barred. BuNWAEi Lal 
Eoy V. Mahima Changea Knuael 

[4 B. L. B., Ap„ 86: 13 W. B,, 267. 

See Shttmboonath Shaea v. Bunwaree Lall 

ItoY . . . . II W. B., 102 

3. — Adverse possession,-^ Cul- 

tivated and uncultivated lands.-— Ghatwals. — The 
owners of a pntni of Eishenpore sued to set aside a 
survey award and alter a m*ap (1855) wliicli demar- 
cated certain lands as cultivated and uncultivated 
belonging to Government, and in the possession of 
gliatwals. Certain ghatwali lands, part of the ze- 
inindari of Bishenporc, had been given up to the 
Government by the zemindars in 1802, and the gliat- 
wals had since paid a quit-rent to Government for 
the same. The plaintiffs became purchasers of the 
pntni in 1839 under a sale for arrears. They admit- 
ted that, as to the uncultivated lands, they had never 
been in actual possession or in the receipt of any 
rents since they purchased, but they alleged that, 
from that time, tlie gliatwals fraudulently or dis- 
honestly refused to pay them rents in respect of the 
cultivated lands, as they had clone to their prede- 
cessors; and that the gliatwals had encroachecl upon 
the uncultivated lands. The ghatwals, on the other 
hand, stated that they never had paid rent to the 
pntnidar, and that the lands were all included within 
those for which they paid a quit-rent to Government. 
Meld (Loch, J, dissenting) that the gliatwals, if 
proved to have been the tenants of the plaintiffs or 
their predecessors, could not acquire a title against 
them by adverse possession of twelve years. Per 
Peacock, €. J.--Tlie issues are: (1) whether the 
ghatwals paid rent for the cultivated lands to the 
pntnidar ; (2) whether the cultivated or uncultivated 
lands form part of the putiii estate ; (3) whether the 
ghatwals wY*re in possession of the uncultivated lands 
from 1839, or for a period exceeding twelve years 
before the commencement of the suit; (4) whether 
they paid rent for the same to the pntnidar. Wat- 
son V, Government 

[B. L. B., Sup. Vol, 182 : 3 W. B., 73 

Butt for land. — Cause of 

action. — Mon-pay ment of ren t. — In a suit to establish, 
a right to land, the cause of action arises when the 
defendant sets up an adverse liolcling. The mere 
non-payment of rent does not constitute an adverse 
holding ; but if a tenant openly sets up an adverse 
title, and bolds adversely, limitation rnus, Hueo- 
NATH Eoy V. JOGENBUE ChUNDEE Boy 

[6 W. B., 218 

5 Q 3 . 
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limitation act, 1877, art. 139-~««- 

Landlord ctTid tenant* 

^ 7 /tf <ipf UD bif tenant . — Where a landlord 
tL laps^o/more than twelve years Ironi 

sued, aftei the lap ^ 

K'J kj i.i« •< •“■ “‘ii’s; e%p”!» 

LliOYD . • • * 

NnmooBBEES Hossein v. ;b., 232 


limitation act, 1877, art. Ul-oouii- 


^ Landlord and tenant. 

““ ’ilt SSTeut on condition that K. would 

I quit hroin»'ht hv S. against the heirs of A to re 
cover posSion li the \.ms.,-Seld that the su.t was 
barred, being governedhy thetwelve years' period of 
limitation. Rabhabhai r. c., 155 

Tenant on sufferance.— 


CHPKBEE Kakbh Ror - 21 

s. a PEAB. MOHBK 

AHEKB MOHBK ” 

Q Meversioners. — Cause ^ of 

action.— B. purchased a putni mehal and devised 

it to his sou e. <?., died after U., childless and 
intestate, and leaving a widow, 8., who also died, 
neither of the three having ever taken possession o 
the mehal. Plaintiff, as G.’« nephew, sued to recova 
possession of the mehal. BeU that his ^ 

Mtion did not arise until the death of S. Ram 
Doolbub Sanbyal ®. Ram Naban Uoimo 


AWmu-b the English rule oflaw as'to tlm nature of 

from' the date of his "ght ot entry h.as not been 
'idooted in the Indian Linn tat ion Act, 1877. it « 
ttniLt for years liolds over in British India, tune 
does not begin to run against the landlord ^^^til tlie 
tmiancy on-suffiorance has 
tflam V. Pie Ratttihan . I. L. B-, » 

art. 140 (1871, art. 141). 

8 pp Aet 141 . c L. E., 9 Calc., 934 

- Caase of action.— SvAt hij re- 

rervoner agaiMi Us ancestor’s lessee.— k rever- 
sioner’s cause of action against his ancestor s lessee 
does not accrue until the expiration of the Ime, 
unless the reversioner is evicted or deprived of his 
rent or rent is received adversely to him by a 
swrfrom the lessee. HuEOHArn 
Beoosbs Deb Roy . • • 8 W. B., 135 

a,yt l^.—Buit to set aside alien- 

ation hj Widoic.-Cmse of acUon.-A suit to set 
aLle alienations of ancestral property made hy a 
childless Hindu widow dui'ing her hfe-tenaney, may 
be brought at any time within twelve years trom the 
Ltl ortho widoV Tibbck Roy®. Phommae Roy 

SraiOKHEE THAKOOE ®. 376 

GOIAl Mtohok ®. Ohoob Chotbm ^y^ ^ 
Guebbhaeeb Sisgh V. ISBEO ^ 237 


O Cause of action.— Eindu 

law.— Alienation bij widow.— A., a Hhidu 
while in possession of the property left 1 y ^ 
husband sold a portion thereof. After her death, 
her daughter B. succeeded to the ^ 

took no steps to set aside the alienation made by 
her After her (5.’^) death her sons suc- 

ceeded to the property, and instituted the picsent 
suit, after a lapse of thirty- six years from the deatti 
of A , hut within twelve years from the death of B., 
to obtain 'possession of the property sold by A. 
Eeld (Mittee, J., dissenting) that the suit was 
barred. The cause of action arose when B. succeed- 
ed to the property. liAJKlsHOB Dutt EoY «J. 
GIEISH CHAEBEA BOY CHOWME^^ 

^ - Reversioners. — Cause of 

aotion.—Suit to set aside alienation.— In a suit 
ao-ainst a widow for acts of waste and _alicnatious 
alleged to have taken place during the lives of the 
plahitiffs’ mothers, who were then the next heirs to 
the property,— that as the mothers jillowed 
more than twelve years to elapse, their cause of action 
expired, and that it did not revive m f a^pur of the 
plaintiffs, who had since been horn and now 

arrived at majority. Eeld that, ^ if by the death o 
the widow a new cause of action accrued to tiie 
nlaintilfs as reversioners entitled to the property, 
they might sue again ^ hut they could not succeed in 
the present suit. Pbeshab Singh ®. Che^ Raii 

LiO W . J:i.5 i. 

g ■ Cause of action. — Adverse 

possession.— Suit for property inherited _ from 
father.— The plaintiff sought to recover certain pro- 
perty which she inherited from her father, and which 
had been taken possession of by the defendant 
during the lifetime of plaintiff's mother. The lower 
Court dismissed the suit on the ground that it was 
barred by the law of limitation, plaintiff having 
failed to show that her mother was in possessi^ at 
any time within twelve years before the suit, 
on special appeal, that the suit was not barred, until 
the death of her mother, plaintiff's alleged cause 
of action did not arise, and her right not ^hemg 
derived from or through her mother, the period oi 
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MMITATIOH ACT, 1877, art. 14=1 — conti- 
nued, 

limitation could not be considered as having been 
running against her from the coniinencement of the 
adverse possession in her mother’s lifetime. 
Atchamma ©. StTBBA Eayudij . 6 Mad, 428 

Estate held jointly hy tioo 

widows.-— Cause of action, — Reversioners. — Where 
the estate of a deceased Hindu held jointly by his 
two widows survives, on the death of one of them, to 
the surviving widow alone, no cause of action can 
accrue to the reversioners until the death of the sur- 
vivors even in respect of a moiety of the property. 
Gobinb Chundee Mojoomdab V. Dulmeer Khan 

[23 W. E., 125 

7, — - — . Meversioner, — Came of ac- 

tion.— Adverse possession. — Where, however, the 
estate is held by some one adversely to the widow, so 
as to give her a cause of action to recover it, a suit 
to recover it brought by her or the reversioners is 
barred after twelve years of such adverse holding. 
Where a cause of action with regard to the lius- 
band’s estate has once accrued to a Hindu widow, 
who nevertheless fails to assert her rights, no new 
cause of action arises to the lieirs after her death, 
Taeini Chaean Gan&uli V. Watson 

[3 B. L. E., A. C., 437 : 12 W. B., 413 

Eajkhnwae V. Indeejit Kunwae 

[5 B. L. E., 585 : 13 W. E., 52 

3 ^ — Female heir, — Adverse pos- 

session. — Suit hy reversioner.— Adverse possession 
against a Hliidii female heir, which wa)iild bar her 
right of suit if she were alive, will equally bar that 
of the reversioner. Nobin Chdndee Chuckee- 
B'CJTTY V. GUEBPEESAI) DOSS 

[B. B, B., Sup, Vol,, 1008 

S. C. Nobin Chundee Chuceeebutty v. Issue 
Chundee Chuc'keebutty . 9 W. B., 505 

Overruling Ameee Ali v. Mohendeo Nath 
Bose. Behaey Koomaeeb v. Mohendeo- 
Nath Bose. Suhobaea Bibee v. Mohendro- 
nath Bose . . .2 W. E., 271 

Jeonath Bhuggut v. Roopa Koonwue 

[2 W. B., 273, note 

And Haeadhun NauG' v. Issue Chundee Bose 

[6 W. B., 222 

And followed in Ram Kanai Roy Chowdey v. 
Teilochan Chuckeebdtty 

[1 B. L. R., S. IN., 12 

Paebutty Mopleessa V. Rajoo 

[W. E., 1864, 88 

Ram Dyal Gossain v. Kattyanee Debia 

[8 W. E.., 256 

Beinda Daeee Chowdheain V. Peaeee Ball 
C.how'dhiiy . , .9 W. B., 460 

Ras.h Behaeee Lall v. Burmessur Nautii 

[10 W. B., 30 

Chundee Nath Sein v. Anundomoyke Dossee 

[11 W. R., 289 

GUNESH DuTT V. IiALL M'UTTEE KOOEU 

[17W. R.,U 


IiIMITATIOH ACT, 1877, art. Ml— oonti^ 

nued. 

9. — Eeversioners. — Cause of as- 

tion. — ’Where a Hindu widow, who takes by inherit- 
ance from her husband, is dispossessed, the period 
of limitation as against the reversionary heir claim- 
ing the succession after the widow’s death is, in the 
absence of fraud, to be reckoned, not from the time 
of the widow’s death, but from the time from which 
it w'ould have run against the widow had she lived 
and sued to recover the inheritance, i?., holding an- 
cestral estates in Bengal jointly with his brothers 
as an undivided Hindu family, died, leaving a wldowq 
N., and three unmarried daughters, B., B. If., and 
A7 On her husband’s death S. continued to reside 
wlth his brothers, and was supported out of the in- 
come of the joint estate. During the lifetime of S. 
her daughters married, and B. became a widow' with- 
out having had a child. After S.’s death, and during 
the lifetime of S. M., Al also l)C 3 came a clilldless 
widow. S. M. died after her mother, leaving a son, 
Jl. K. E. K., on attaining majority, sued to recover 
with mesne profits a 4-anna share in the ancestral 
estates to wliich he claimed to be entitled on his 
motlier’s death as heir of E., and from, wliieli he 
alleged that he had been dispossessed by the repre- 
sentatives of E.’s brothers, wliom lie made defend- 
ants in the suit, joining E. and N. with, them as co- 
defendants, Some time after the institution of the 
suit, a petition was filed, purporting to proceed from 
E. and Ak, by which they admitted that the plain- 
tiff w'as the heir of E., and that they had no defence 
to offer. Seld that limitation could not be taken 
to have run against the plaintiff’s claim during the 
lifetime of <S., w'ho, in the absence of proof that she 
bad receiv'ed only maintenance, as distingiiisliecl from 
participation in tlie profits of the estate, must be 
presumed to have had possession of the share in the 
estate which she inherited as her husband’s widow. 
Qumre, — 'Wliether, if N. had been considered as 
having relinquished her rights, she W'onld not, at 
the time of the relinquishment, have been barred 
by limitation. Amirtolal .Bose v. Rajoneekant 
Mitteb . 15 B. L. B., 10 : 23 W. B., 214 : 

[L. R., 2 I. A., 113 

3 _ 0 ^ Eeversioyier. — S i n d u 

widow. — Where after the death of a Hindu who had 
been separate in. estate from his brothers, and, during 
the lifetime of his widow, his brother’s sons obtained 
mutation of their names on the Collector’s rent-roll, 
and held possession of the estate in right of inherit- 
ance for more than twelve years,— that, under 
the Mitakshara law, the possession by the nephews 
being adverse to the widow, the claim of tlie rever- 
sioner on her death w'as barred. Gopal Singh v. 
Kanhya Lall Sahebzada 

[2 B. L. R., Ap., 14 : 11 W. B., 9 

11 , — Eeversiofter. — II i n d u 

ividoio. — Cause of action. — Adverse possession, — A 
Hindu died leaving two daiigliters, who succeeded to 
their father’s property. One sold her half share of 
the property and died In 1835 ; the other died in 
1859 , and her sou instituted the present suit in 1867 
for recovery of the half share which her sister had 
sold. The defence set up was that the suit was 
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' med. 

■barred by lapse of time, as the plaintiff’s cause of 
action arose in 1835, or more than twelve years 
before the institution of the suit. JSeld (following 
a dictum in the Full Bench ruling in Nolin Chunder 
OfmclcerhiU^ v. Q-um Fersad Foss^ F. X. IS., Sup, 
VoL, lOOS) that the words cause of action” in clause 
12, section 1, refer, not to the new cause of action 
which accrues to the reversioner, hnt to the cause 
of action ” -winch accrued to the tenant-for-life ^ and 
that the suit having been brought after a lapse of 
more than twelve years after the death of the tenant- 
for-life, was barred. Gakg-a Chabah Koy Chow- 

DEY V. jAGAElSrATH DtJTT 

[3 B. L. B., A. C. 208 : 12 W. E., 97 

— Suit hy reversionary 

heirs. — Possession ly adopted son. — A Hindu widow, 
in 1824, assumed to adopt a son to her husband, and 
such son, and after him the defendant, his heir, was 
put in possession of the properties in suit. The 
widow died in 1861. The suit was instituted in 
1866 to recover the property and to declare the 
adoption illegal. Sold that such possession during 
the life of the widow could not he said to he adverse 
as against the widow. The cause of action toi* he 
reversionary heirs arose at the time of the death of 
the widow, and -was consequently not harred hy li- 
mitation. SiiimTH Gang-opadhya v. Mahesh 
Ghai^dba Boy 

[4 B. L. B., P. B., 3 : 12 W. E„ E. B., 14 

3 _ 3 ^ EelinquisJmienf hy Hindu 

widoiD . — Cause of action hy heirs. — Where a Avidow 
relinquished her right to her husband’s property in 
favour of his then reversionary heirs, who were 
accordingly put into possession, and other persons 
subsequently claimed the property as the husband’s 
heirs, the cause of action of such other persons was 
held to have accrued from the time when the then 
reversionary heirs came into possession of the pro- 
perty. Kalee Coomae Nag- v. Kashee Chundee 
Nag 6 W. R., 180 

14 ;^ — Might to possession of 

property on death of Hindu widow. — Meversioner . — 
The right of a Hindu to the possession of immove- 
able property on the death of a Hindu widow, to 
which article 142, schedule II, Act IX of 1871, 
refers, must be one in esse at the time of the death of 
the widow. The determination, therefore, of such 
right during her lifetime, extinguishes also the right 
of the reversioner on her death. Saeoda Soondttey 
Dossee V, Boyamoyee Dossee 

[I. L. B., 5 Cale„ 038 

15, Will. — Gift of estate sub- 

ject to vested interest of loidow. — Suit in ioidow^s 
^lifetime for declaration of right and account . — V. S., 
a Hindu, died in 1858, leaving a will, of which he ap- 
pointed G. and S. executors. After payment of 
debts, legacies, &c., the executors were directed to 
manage the residue of the estate, and not to sell it 
during the lifetime of X,, the junior wife of F. 
(8., to whom a monthly payment for life -was to 
be made by them. After the death of X., the 
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executors were directed to divide the property that 
remained in equal shares between them, and to 
continue to enjoy the same in equal shares. X. sur- 
vived both G. and 8'., who died in 1875 and 1879 
respectively. In a suit brought in 1879 by the 
divided nephew of V. S. against X. and the re- 
presentatives of G. and S. to have his right to the 
estate of the testator upon the death of X. declared and 
for an account, — Fer Kindeesley, J. — Semhle,-—^ 
The suit was barred by limitation, as the widows of 
F. 8. had not been in possession of the estate as 
Hindu widows, hut had enjoyed merely their allow- 
ance under the will. Kolia Sxjbeamaijtiaivi Chetti 
V. Thellanayakuiu Sybeamaniam Chbtti 

[I.L. B., 4 Mad., 124 

10. Suit hy reversioners after 

death of Hindu ividoiv. — -In 1846 a widow, under an 
ikrarnama, made over to her brother- in- law certain 
properties formerly helongmg to the estate of one X., 
her late hushand. The widow died in 1878. In March 
1879 a suit was brought by the daughters of X. to re- 
cover the properties formerly belonging to their father 
from the hands of certain vendees. Held that 
the suit by the reversioners was not harred under 
article 141 of Act XV of 1877, there having been 
no possession adverse to the %vidow, by disposses- 
sion, for more than twelve years, the widou^s cause 
of action having ceased when she entered into 
the ilcrarnama in 1846, and gave up her right to the 
property; nor, under section 2 of Act XV of 1877, 
could the right of the plaintiffs he said to be barred 
by any Act repealed thereby, inasmuch as article 142 
of Act IX of 1871 prescribes the same period of li- 
mitation as is prescribed in ai'ticle 141 of Act XV of 
1877 : and that although, under Act XIV of 1859j, 
repealed hy Act IX of 1871, it was decided in Nohin 
Chunder ChueJeerhuUy v. Guru Fersad Fossg B. X. 
B., Sup. Vol.ylOOS, that adverse possession which bars 
a widow also bars the reversionary heirs, yet the ex- 
ception laid down in that case would be applicable, 
and would save limitation. Pfesut Kobe v. Palyt 
Boy . » . . I. L. B.s 8 Cale., 442 

17 and art. 140. --Act IX 

of 1871 i sell. If art. 140. — Suit hy reversioner for 
possession. — Under article 141 of schedule II, Act 
XV of 1877, a reversioner who succeeds to immove- 
able property has twelve years to bring his suit for 
possession from the time when his estate falls into 
possession. Seihath Kye v, Peosynno Kymae 
Ghose 

[I. L. E., 9 Calc., 934 : 13 C. L. E., 372 

18. Alienation hy Hindu 

widoto. — Suit hy reversioner. — Where there had been 
a suit and compromise hy a Hindu widow, which were 
held to he tantamount to an alienation by her, it was 
held that there had been no adverse possession during 
her life, and that the period of limitation in a suit by 
the reversioners must he calculated from her death. 
Shio Naeaih" Singh v. Khuego Kobrey. Sheo 
Naeain Singh v. Bishen Peosah Singh- 

[10 a L.E., 337 
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19 ^ ^ ^ Adverse possession . — 

Alienation Mmdn toidow . — A title l)y adverse 
possession for more than twelve years accrues even 
during the lifetime of a Hindu -widow, hut if posses- 
sion arises directly from any invalid alienation on 
her parts special provision is made for the right to 
sue on the parts of the reversioners -Ro'thin tw^elve 
years from her death and the accrual of their title. 
Gya Peesad alias Lal Peesad v. Heet Naeain 
[I. L. H., 9 Calc.s 93 

20, — — Jtever Stoner, Suit hp. — Ad- 

verse possession against Hindu widow. — In a suit 
instituted on the 26th August 1879 hy the reversioner 
on the death of a widow’-, who died on the 2Sth August 
18675 to recover certain irainoveahlc property, it ap- 
peared that the defendant had forcibly dispossessed 
the -widow of the property in 1864 and held it ever 
since. Meld that, under article 141 of schedule II 
of Act XV of 18775 the reversioner -was entitled to a 
fresh period of limitation from the death of the 
widowr, although limitation had begun to run against 
her. Semhle , — The law as laid down hy the Full 
Bench in Nohm CJmuder Clmcherhiittg v. Issitr 
Chunder CJiucl'erhuttg, 9 W. M., 505, has been in- 
tentionally modified hy the Legislature hy article 141 
of schedule II of the Limitation Act of 1877. Bwaeea 
KTath Gueta V. Komolmoei Dasi 

[12 C. I.. R., 548 

21 , and art. 140. — Adverse 

possession. — Hindu mother. — lieversioner. — Sem- 
hle, — That, in Hindu law, where a mother succeeds to 
property as heir of her son, and her right thereto be- 
comes barred by adverse possession, the next heirs of 
her son on her death will have tw’elve years there- 
from in which to sue for possession of the property. 
Kokilmoni Dassia V. Manick Chakdea Joaddae 

[I. R. R., 11 Calc., 791 

22, : — Suit by person claiming 

immoveable property on death of Hindu or Malio- 
miedan fem.ale. — AT., a Mahomedan, died in 1849 leav- 
ing iminoveahle property which was inherited by his 
mother B., his brother H., and his sister A. It w^as 
found that A. w’as never in possession of the share 
inherited hy her, and that she died in 1S7S. Held, 
in a suit against H. and his son, brought in 1884 by 
A.^s heirs for possession of that share, that article 141 
of the Limitation Act did not apply, and that the suit 
as to that share -svas barred. Ber Wilson, J. — 
Article 141 of schedule II of Act XV of 1877 refers 
to suits hy persons claiming on the death of a Hindu 
or Mahomedan female, under an independent title, in 
the same -way as, in respect of suits by remaindermen, 
Teversioiiers, and others, article 140 does. It does 
not apply to the case of a person suing on the very 
same cause of action which accrued to a female, and 
suing hy right of being her heir. Azam Bhutan v. 
Faiztidi>in'''Ahamei> . I. L. B., 12 Calc., 594 

23^ Suit to obtain a declara- 

tion that an alleged adoption is invalid or never 
took place. — Suit for possession of immoveable pro- 
perty. — Article 118 of the Limitation Act applies 


LIMITATION ACT, 1877, art 

mied. 

only to suits where the relief claimed is purely for a 
declaration that an alleged adoption is invalid or 
never in fact took place. Such a suit is distinct 
from a suit for possession of property, and tlie latter 
kind of suit cannot be held to be barred as a suit 
brought under article 118, merely by reason of its 
raising a question of the validity of an adoption, but 
is separately provided for by article 141. It is dis- 
cretionary in a Court to grant relief by a declaration 
of a right, and consequently the fact that a person 
has not sued for a declaration should not be a bar to 
a suit for possession of property on any ground of 
limitation prescribed for the former. In a suit by a 
person who had objected to an attachment of iin- 
nioveahle property in execution of a decree, and 
whose objection had been disallowed, to set aside the 
order disallowing the objection, for removal of the 
attachment, and for possession of the ])roperty, the 
defendants, at whose instance the attachment had 
been made, set up a title based on the adoption of 
the judgment- debtor by tlic widow of the person 
wdiom the plauitrh: claimed to succeed by right of iii- 
heritauce. Held that the liniitatioii applicable to 
tlie suit -was article 141 and not article il8 of the 
Limitation Act (XV of 1877), the suit being not to 
obtain any declaration that the alleged adoption was 
invalid, but for recovery of possession of immoveable 
property, for which there was a special limitation. 
Basdeo V . Gopal , , I. Ii. R., 8 All., 644 

axt. 142 (1871, art. M3), 

See Aet. 127 . I. L. R., 7 Bom., 297 

T, ^ale in execution of deeree, 

— When a suit to establish his title and to recover 
possession of property is brought by a person -who 
has been dispossessed under a sale in execution of a 
decree against other persons, and no summary order 
has been made declaring the property liable to be 
sold in execution of such decree, the period of limita- 
tion applicable is that prescribed by clause 12, sec- 
tion 1, Act XIV of 1859, — viz., twelve years from 
the date of dispossession. JODOONATH Cho-whhby 
V . Badhomonee Dasseb 

[B. L. R .5 Sup. Vol., 643 : 7 W. R., 256 

Gedeoo Siecae V . Behaeee Lall Rithea 

[20 W, B., 165 

2. Suit to recover possession . — 

Sale in execution . — Civil Frocedure Code, ss. 249, 
259, 264, and 269. — In execution of a decree ob- 
tained against A., his right, title, and interest in cer- 
tain property were sold, but tlie certificate of sale 
erroneously recited that A. and B.’s ancestor were 
defendants in the suit, and that the interest of the 
defendants in the suit had been sold ; and, accord- 
ingly, the purchaser was put in possession, under sec- 
tion 264, Act VIII of 1859, of the right, title, and 
interest of B.'s ancestor as well as of A» in the pro- 
perty. In a suit brought by B. for eoniirmation 
of title and recovery of possession after the lap>se 
of a year, but witbiu twelve years from the date 
of dispossession,— i£eW that the suit was not barred 



digest of cases. 


LIMITATION ACT, 1877, art. 143-oonU- 

nued. 

by lapse of time. Peotab Chbhdbb Chowdhbt v. 

BSOJOLOLIj feMAHA TKf T? 9*=*^ 

[B. L. B., Sup. V 0 L 5 638 : 7 W . B., 

g — JOispossession under sale in 

■ exectiiion.— Improper certificate of 

li'wmo’ been dispossessed under a certmcate oi s^e 
which was not conformable to or -warranted by the 
sale itself, was declared entitled (having: made no 
complaint to the Court which was executing the 
decreed to bring his suit for restoration to his pro- 
perty any time within twelve years from the date ot 
his dispossession. Bheem Goyalxee 
SAHOO » . « • . 17W.B.,42e 


of lands sold in execution 0/ decree.— The plamtift s 
tenant having been ejected from certain immoveable 
property of the plaintiff, under an auction sale m 
Lecution against a third party, the plaint.® made 
no application to the Court under section 246 01 26d 
of the Civil Procedure Code to prevent or set aside 
the sale. Keld that he was not bound to do so, but 
that he ivas entitled to file a regular suit to establish 
Ms title and recover possession at any time ivitiim 
twelve years from the date of the dispossession, under 
danse 12, section 1. Laechanp Ambaidas t;. 
kharam .... 6 Bom., A. C., 139 

Overruling IlEiSHlfAJl ®. Josin 

Chimansset . . ’ S Bom., A. G., io 

g Suit for lands in excess 

taken in execution of decree.— k suit to recover 
excess lands wrongfully taken under cover of a decree 
comes within the twelve years" period of limitation. 
GoUB M 03 S"EE Mooeaiy V . Shby Kuree P ahaeinbe 

[13 W. E., 459 


— Suit to recover possession 
TTic Ttlni-ntiff’s 


0 Decree for wrongful pos- 

session.— Cause of action.— lu a suit for recovery 
of possession of a share in a certain talook, on the 
allegation that the plaintiff had been dispossessed 
under an aw-ard passed under section 15, Act XIV of 
1859, the defence set up was that the plaintiff 
was not in possession of the property within twelve 
years of suit. Seld that the wrongful possession 
wMich the plaintiff held during the few months 
before the award under Act XIY, was no possession 
wdiich could tahe his case out of the Act of Limita- 
tion. The dispossession under the awm-d did not 
edve him a fresh cause of action. Golam Nabi v. 
BiSWAHATH Kae , . 3 B. Ij. B.j Ap,, 85 

[12 W. B., 9 

Pebmchakb Kybxjtta 4). Htjeeb Doss Ktbutta 
[22 W. B., 259 

Taea Baye Abditl Gueeee Chowdhey 

[12 C. li. R., 486 

Suit to establish title in- 
vaded hg award under s. 15, A.ct iKIV' of 1859. 

A suit to establish the plaintiff"s title to property 
invaded by an award under section 16, Act XIV of 
1869, was governed by the limitation of twelve years, 


limitation act, 1877, art. 14M-oonf;- 

nued. 

and the cause of action arose from the date of 
award. Eshan CstruDEB 468 

ncEoomssA Kkatoon . • 17W.B.,4e» 

g Suit for posseision.—Il- 

leaal resumption ly 

possessed of an estate situate on the hank rf a m « , 
Ld of certain chur lands 

The Collector took possession ot the chuc lands m 
1818, npon the default of the proprietor to appeal 
to answer a claim made by Governme.it 
Chur land. In 1824 a suit was hied by Goveinmtnt 
under Reiralation II of 1S18 for the resumption of 

these lands; the Governme.it officers, however con- 

tinning to hold possession and collect the lents. 
In 1847 the Collector, in conformity with a geneial 
order under Act IX of 1847, “for the abatement 
of all suits for the resumption of 
pending,” struck off the smc and restmed the Uncls 

to the iiossession of P ^^mmit 

claimed the wasilat enpyed by the Go\eiumcnt 

during his dispossession ; and the Government a^un 
dispossessed him, under the assumption that ti e 
lands were an island in the river, and ^at the 
plaintiff was not entitled to them 
The plaintiff having brought a suit m 
lish his right to the lands m question,— that 
the Statute of Limitation w-as no answer to the 
suit, because the pendency of the suit for J®' 
sumption and assessment of the lands between 
1824 .and 1848 prevented the proprietoi’ from com- 
mencing a suit during that period, and that dnnng 
such period the limitation did not run ; and, turtner, 
after that period the necessity for a suit was obviated 
by the restoration of the lands to the proprietor. 
Held, also, that a fresh cause of action accrued under 
the second ouster. Sbenomoye v. Cobibotoe oe 

Eungpoee . . Marsli., 13; W. ^* 0 ^ 

[1 BLay, oi 

9 ^ Suit to recover possession of 


land sold for arrears of revenue.— In a suit to recovCT 
possession of certain villages belonging to a talook 
which had been sold by Government for arrears of 
revenue, where the plaintiff alleged that they ^ ought 
not to have been sold as they were not subject to 
revenue, the second defendant, who was the pur- 
chaser and in actual possession, pleaded limitation as 
a bar. The plaintiff urged that a fresh cause of 
action arose in consequence of some proceedings of 
the Government by which they made a new grant of 
the villages to the second defendant at an increased 
revenue. Held that such grant would not give a 
new cause of action, and could not affect the ^ time 
when the only cause of action arose to the plaintiff. 
Chaitanya Chtjkdea Hxteis Chandana Jaqa- 
DEViJ V . CoLLBCTOE OE Ganjam . 22 "W, R.j 187 
[Xj. B.s 1 X. A., 335 

]_0. Cause of action. — Suit for 




land sold but taken hack under agreement to ex- 
change.— in a suit to recover possession of lands 
which had been sold to plaintiff, but which had been 
subsequently taken back by one of the vendors under 
an agreement that he would make over other lands 
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LIMITATION ACT, 1877, art. 142 —eontU I 

nued. 

ill excliange, plaintiff’s contention being that he had 
been dispossessed of these other lands which were even- 
tually decreed to another party, — JSeld that plain- 
tiff’s cause of action originated on the date of the 
decree depriving him of the lands last mentioned. 
Kabul Keishna Boss v. Mohessueee Debia 

[16 W. B., 270 

11, Discontinuance of posses- 

sion. — Diluviated lands afterioards reformed . — 
Adverse possession. — Der Gaeth, C. J. — Where a 
person can show that he has been in possession of cer- 
tain lands pviov to such lands becoming diluviated, his 
possession must be considered as continning during 
the time of diliivion until such time as he becomes 
dispossessed by some other person; and in such a 
case the onus lies upon the dispossessor to show 
that he has acquired a title under the Law of Limita- 
tion which has put an end to the riglits of tlie original 
possessor. Per White, J. — The dispossession, or 
discontinuance of possession, mentioned in article 
143, schedule II of Act IX of 1S71, is that which 
occurs where the property is taken actual possession 
of by another, and does not apply to the case where 
the property is submerged by tlie act of God, and so 
made impossible of occupation and actual possession. 
Owners of land which has suffered from successive 
diluviations and re-formations must, if they wish to 
preserve their rights, bring their suit within twelve 
years of the time when adverse possession is first 
taken of land re-forming on the original site, 
whether at the time of suit the land is capable of oc- 
cupation or is lying under water in consequence of a 
second diluvion. Kally Chuen Shahoo «. Secee- 
TAEY OE State tor India in Council 

[I. L. B., 6 Calc., 725 : 8 C. L. R., 90 

X2. a^nd arts, 189, 144. — 

Discontinuance of possession. — In a suit to recover 
possession of a bouse, the plaintiffs alleged that their 
predecessor in title had permitted A., the father of 
the defendants, to occupy the house in question with- 
out paying any rent for it, and that since A.’s death, 
which took place about twenty years before uhe insti- 
tution of the suit, the defendants had been permitted 
to reside therein without paying rent. The defend- 
ants contended that the plaintiffs’ predecessor in 
title had made a gift of the house to ; that he had 
remained in possession of it until his death ; and that 
since then they had been in possession of the house 
by virtue of the gift. Seld that the suit was barred 
by limitation under Act XV of 1877, schedule II, 
article 142. The meaning of article 142 is, that 
where there has been possession followed by a dis- 
continuance of possession, time runs from the moment 
of its discontinuance, whether there has or has not 
been any adverse possession, and without regard to 
the intention with which, or the circumstances under 
which, possession was discontinued. Articles 139 and 
142 of Act XV of 1877 considered. Gobind Lall 
Seal Debendeonath Mullick 

[I. Ii. B., 5 Calc., 679 : 5 C. L. B„ 527 

In the same case on appeal , — Seldy a suit for th 


LIMITATION ACT, 1877, art. 142 — conii- 

nued. 

: arts. 139, 144 — continued, 

recovery of immoveable property against a person 
who bad originally been in mere permissive occupa- 
tion or possession accorded on the ground of charity 
or relationship, is governed by Act XV of 1877, sche- 
dule II, clause 144, and not by clause 142 of the same 
schedule. In such a case the owner of the property, 
who has accorded the permissive occupation, cannot 
be said to have “ discontinued” the possession. Go- 
BiND Lall Seal v. Debendeonath Mullick 

[I. L. E., 6 Calc., 811 : 7 C. L. B., 181 

Suit for possession. — Dis- 

possession during iineocpired lease ly pladntiff’s 
predecessor. — In a suit brought by the plaintiff in 
1880 to recover possession of certain lands from 
which Ids predecessor in title liad been disposs€>ssed, 
in wbicb suit the Court of first instance found tint 
the defendant bad dis])ossessed the ]:)laiiitiff’s fatber 
in 1800, during the nnexpired term of a lease granted 
by the plaintiff’s father to a ticcadar, — Eeld that 
the preponderance of authority in India was in favour 
of the \'iew that limitation ran from the date of tlie 
expiry of the ticca, and not from tlie time when tlie 
defendant had been held by the Court of first instance 
to have dispossessed the plaintiff’s father. Sheo 
SoHYE Roy v. Luchmeshue Sing-h 

[I. L. B., 10 Gale., 577 

14, Suit for possession of im- 

moveable property. — Suit for cancellation of instru- 
ment.— Act XV of 1877) soil. Ily No. 9t . — The plain- 
tiff sued to set aside a mortgage by conditional sale of 
certain immoveable property belonging to him, made 
on his behalf during his minority, and for possession 
of the property. Ileld that the suit was one described 
in No. 142, schedule II, Limitation Act, 1877, and 
not in No. 91 of that schedule. Ramausae Pandey 
V. Rauhubae Jati , . I. Ii. B., 5 AIL, 490 


1. Stipulution by tenant to 

clear land. Suit for breach of. — Limitation was 
held to apply in a case where it was stipulated in 
a lease that the tenant sliould clear a detined area in 
a certain time, the cause of action accruing when 
the defendant did not clear by the time specified, 
Tumeezoodeen Chowdhet n. Subwae Khan 

[7 W. E„ 209 

2. Breach of condition . — For- 

feiture. — Alienation by Hindu tvidoio. — A Hindu 
widow, under an arrangement with her deceased hus- 
band’s cousin, was in possession for life of a share of 
ancestral property of her husband’s family, in which 
he, jointly with the cousin, had held a share in his 
lifetime. This share she sold as if she liad held an 
absolute interest, and the purchaser’s name was en- 
tered, instead of hers, in the revenue records ; but no 
change of possession took place till her death, To a 
suit brought by the cousin’s heirs to recover the pro- 


— art. 143 (1871, art. 144), 

See Aet. 39 . I. L. B., 6 Bom., 580 
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■LIMITATION ACT, 1877, art. MS-conU’- 

fined, 

perty piirclifised from tlie widow, more than twelve 
years after tlie sale, but less than twelve years after 
the widow^s death, the defence was limitation under 
Act IX of 1871, schedule II, clause 144, conimenc- 
iiig from the date of the sale, there having been, it 
was alleged, ‘'^a breach of condition or forfeiture"” 
w^ithin the meaning of that clause. By the terms of 
the arrangement contained in a solehnaiiia, the widow 
w\as to have no power to alienate ^ and after her death 
her share was to belong to the cousin. Seld that 
these terms prohibited only such an alienation hy the 
widow as would prevent the coiisiids succeeding after 
her death, and the alienation made was good for the 
wddow"'s lifetime. There was no condition against 
such an alienation ; and if there had been, tliere wars 
neitlier any rule of law, nor anything in the words 
used in the solehnama, attaching forfeiture to the 
breach of such a condition, lleld^ accordingly, that 
article 144 did not apply, and the suit was not barred 
by limitation. Sakodba v, IIai Bahadur. 

Lutchmar Sahai Chow^dhey V. IlAi Jarg- Baha- 
dur . I. Ii. B., 8 Calc., 224 : L. B., 8 I. A., 210 


3 . 


Act IZ of 1871, fi. 23,- 


■ Breach of condiMonm mortgage, — Suit for ejectment 
of mortgagee^}, — Oontlmiing breach of contract. — In 
November 1873 M, sued for tlie cancelment of a deed 
of usufructuary mortgage executed liy her in No^xun- 
ber 185G, and for the ejectment of the mortgagees, 
on the ground of the breach of a condition in the deed 
that the mortgagees should pay her a life annuity of 
R15, during the term of the mortgage (twenty years) 
and also after foreclosure, otherwise, on any failure, 
they would be liable to ejectment and to the for- 
feiture of the mortgage. It did not appear that any 
payments of the annuity had been made. The plea 
of limitation having been taken, the lower Courts 
held that the suit was within time, as the case fell 
within clause 148, schedule II, Act IX of 1871. It 
was held in special appeal that, assuming that they 
were in error in so holding, the case was governed 
by clause 144, and the provisions of section 23 eii- 
a'bled the plaintiff to treat each failure to pay the 
stipulated annuity as a new breach giving a new right 
to eject, and that the suit was therefore clearly 
within time. Sadha 'v. Bhagwari . 7 N, W., 63 


4. 


■ Agreement to pay annual 


fees, — Bight of possession in default.- — Suit for 
possession, — The purchasers of certain land agreed 
to pay the vendors certain fees amiiially in respect of 
such land, and that in default of payment the vendors 
should be entitled to tlie proprietary possession of a 
certain quantity of sueb land. The purebasers never 
paid tlie fees, and more tliaii tw'elve years after the 
first default the vendors sued them for possession of 
the land they were entitled to. Seld that the suit, 
being governed by No. 143, schedule II of Act XV 
of 1877, and more than twelve years having expired 
from the first breach of such agreement, was barred 
by limitation. The difference between section 23 of 
Act IX of 1871 and Act XV of 1877 pointed out. 
Bhojiuj V, Gulshah km , I. L. E.,, 4' All, 403 


LIMITATION ACT, Win--conmmd, 

— art. 144 (1871, art. 145; 1859s> 

s.l, cl.12). 

Col. 

1. Interest in Immoveable Property . 3408 

2. Adverse Possession .... 3443 

I. L. E., 5 All, 76 
. I. L. E., 6 All, 231 
. I. L. E., 10 Calc., 697 
. I, L. E., 11 Calc., 680 


See Art. 91 
See Art, 113 
See Art. 120 
See Art. 136 


1. INTEREST IN IMMOVExlBLE PROPERTY. 

Immoveable properiy.- 


Toda giras hale. — The expression “ immoveable pro- 
perty ill Act XIV of 1859, section 1, clause 12, 
must not he construed as identical with lands or 
houses."’^ It comprehends all that would be real 
property according to English law, and possibly more. 
A toda giras hak' being a right to receive an annual 
payment, the liability for which is not a mere per- 
sonal liability, but one wbich attaches to the inamdar 
into whosesoever hands the village may pass, is “^an 
interest in imnioveahle property witliin the meaning 
of clause 12, section 1, Act XIV of 1859. Putteh- 
sANGji Jaswantsanq-ji V, Desai Kullianraui 
Hakoomutraiji 

[13 B. L. E., 254: 10 Bom., 281 
S. C. L. E., 1 1. A., 84 : 21 W, B., 178 

Overruling decision in Patesang« v. Desax 
Kalyanbaiji . . 4 Bom., A. C., 189 


2 . 


Immoveable property , — 


Fees paid to hereditary office-holder. — The clause of 
the Limitation Act (No. XIV of 1859) which wms ap- 
plicable to a suit to recover fees payable to the in- 
cumbent, of an hereditary office such as that of a vil- 
lage J oshi, was clause 12 and not clause 16 of section 
1 of that Act. Krishnahhat v. Kapahhat, 6 JBom.^ 
A. C., 137, followed. The meaning of the term “ im- 
moveable property,^"" as used with regard to Hindu law, 
discussed. Balvanteav alias Tatiaji Bapaji v, 
PUBSHOTAM SiDHBSHVAE . . 9 Bom., 99 


a- 


• Immoveable property. — Suit 


for dues of hereditary office. — ^A suit to recover pay- 
ment of sums claimed by certain persons as heredi- 
tary officers, and arising out of a grant hy the so- 
vereign proprietor of the territory hy which the pos- 
sessors thereof were bound to contribute to the main- 
tenance of such hereditary officers,— jBbZi to fall 
within the 4th section of Bombay Regulation V of 
1827, limiting the period of recovery to twelve yeai’s. 
Beema Shunkee V. Jamasjee Shapoorjee 

[2 Moore’s I. A., 23 : 5 W. E., B. C., 121 


4. 


* Suit for share of hereditary 


land set apart for performance of office ofpatil.- 
Plaintiff being entitled by an arrangement between 
the members of a family of patils, of whom he w^'as 
one, to a third of the emoluments of the office of 
managing revenue and police patil, sued the defend- 
ant in possession to recover a third of a portion of 
the hereditary fields set apart as remuneration for 
the performance of the duties of the office ; and the 
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UMITATIOK ACT, 1877, art. IM^conti^ 

nued, 

1. INTEREST IN IMMOVEABLE PROPEETY 
•—contmued. 

District Judge on appeal found liis claim barred on 
tbe ground solely that he had not for twelve years 
heeii in possession of the one third which he claimed 
of the service land. Seld that, having regard to 
section 4 of Act XI of 1843, the plaintiif^s cause of 
action did not depend on his possession wdthin twelve 
years, hut on whether his turn to officiate as patil, 
and his right to enjoy the land in dispute, arose more 
than twelve years before the suit w^as brought. 
Smm '13. Siis-BE . . .4 Bom., A. C., 51 

5. Grant hy a Mindu sove~ 

reign to a Mindu temple. — Immoveahle ptro^periy . — 
The Peishwa, by a sanad dated 1790, granted to an 
ancestor of the plaintift’s, for the support of a Hindu 
temple, an annual cash allowance of H350 out of 
the “ antastha saclilvar ” and three Miandis of rice 
out of the “kherij jainahandi parbhare,’’ to be 
levied from certain inehals and forts mentioned in 
the sanad. The allowances were paid till the 
death of the plaintili’s father on the 26th December 
1859, wdien the Collector of Thana stopped them. 
On the 23rd December 1870, the plaintiffis sued to 
establish their right to the grant and to recover six 
years’ arrears of the allowances. Tne defendant 
pleaded that the suit was barred by the Law of 
Limitation. The question for consideration was 
whether the suit ivas governed by clause 12 or clause 
16 of section 1 of the Limitation Act, XIV of 1859. 
Meld {per SABQEJfT, J.) that the grant in question 
was of the nature of immoveable property, and that 
the suit, therefore, fell within the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. In using the expression “ subject of the suit” 
in the rule laid down by the Prh’y Council in the 
Toda Giras case {Fatesaiigji v. Mesai KaUianragaji, 
L. S.j 1 I. A., o'4), their Lordships intended to in- 
clude in it all the facts which determine the nature 
of the plaintiffi’s claim, and not merely of the allow- 
ance itself, and to confine the apifiication of Hindu 
law to those cases in which the “ subject of tlie 
suit ” has such a distinctive Hindu character as that 
only Hindu law and usage can he legitimately in- 
voked to determine its quality and nature. It is the 
fixed and permanent character of an allowance from 
•whatever source derived, which by Hindu law en- 
titles it to rank with immoveables. Here the grant, 
from the object which it had in view, was to he 
deemed to he one in perpetuity, and the fund out of 
which this perpetual allowance was to be paid was 
derived from a permanent source. It had, therefore, 
all the characteristics of permanency and durability 
which were essential to bring it, according to Hindu 
law, within the term “ immoveable property.” Meld 
{per MeevieI/, J.) that the allowance in question 
w^as not immoveable property, and that the suit, 
therefore, did not come wdthin the provisions of 
clause 12 of section 1 of the Limitation Act, XIV of 
1859. From a consideration of the judgment of the 
Privy Council in Fatesangji v. Mesai Kaltianragaji, 
Jj. 11., 1 LA., 34, it would appear that the rule which 
their Lordships intended to lay down is this, viz,, 
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DIMITATIOH ACT, 1877, art. 

mied. 

1. INTEREST IN IMMOVEABLE PROPEETY 
’—contlmted, 

that, whenever it is possible to do so, the terms im- 
naoveahle property” and interest in immoveable pro- 
perty” in Act XIV of 1859 must be interpreted, on 
general principles of construction, with reference to 
the nature of the thing sued for, and not to the 
status, race, character, or religion of the parties to 
the suit I hut that in exceptional cases, in wffiich the 
thing sued for is of such a special and exceptional 
character that its nature cannot be determined with- 
out reference to the special and peculiar law of a par- 
ticular sect or class, in such cases, and in such cases 
only, the law of such sect or class may properly be re- 
ferred to as furnishiug a guide to the determination of 
the question. The Privy Council has thus laid down a 
rule and an exception, and the question in every case 
must be whether the rule or the exception applies. The 
rule is that the terms “immoveable property” and “in- 
terest in immoveable property” are to be held to in- 
clude, not only land and houses, and such other things 
as are physically iiicapahlc of being moved, but also 
such incorporeal hereditaments as issue out of, or are 
connected with, immoveable property properly so 
called, and which, therefore, savour of the realty 
e.g., rights of common, rights of way, and otlier pro- 
fits in alieno solo, rents, pensions, and annuities se- 
cured upon land, — all these clearly constitute an 
interest in immoveable property. Pensions and an- 
nnities not secured upon land, houses, or the like, as 
clearly do not constitute such an interest. When a 
classification can thus he made, it ought to be so 
made without reference to the character of the party 
claiming the right. But there may be cases in which 
the test prescribed by the rule fails, or is very diffi- 
cult of application, and then vill come in the opera- 
tion of the exception to the rule, and it may become 
the duty of the Court to seek for guidance in some 
arbitrary definition contained in the religious law of 
the claimant: e.g., in the instance of an hereditary 
office in a Hindu community incapable of being held 
by any person not a Hindu. The claim now in ques- 
tion is a claim to an annuity granted by a Hindu so- 
vereign to a Hindu temple. The annuity is not made 
a charge upon land, and it is not,' therefore, according 
to general principles of construction, immoveahle pro- 
perty. That being so, it is not necessary to go 
further. Collector op Thapta v. Keishfafath 
Govifd e . . . I. L. K., 5 Bom., 322 

Meld, by a Full Bench on appeal under the Letters 
Patent, that the grant made by tbe sanad was 
“ nibandha,” and that the subject-matter of the suit 
was immoveahle property, or an interest in immoveable 
property, within the meaning of the Limitation Act, 
XIV of 1859, section 1, clause 1 2. Meld, also, that the 
Hindu law might be properly resorted to for the pur- 
pose of determining whether the subject-matter of 
the suit was iminoveahle property {i.e., nibandha) 
within the meaning of the Limitation Act, XIV of 
1859, section 1, clause 12. Assuming that it was in- 
correct to apply Hindu law to ascertain the nature of 
the grant in question, nevertheless held that the 
grant was an interest in immoveable property withiii 
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1. INTEREST IN IMMOVEABLE PROPERTY 
— continued. 

tlie meaniiig o£ the Limitation. Act, XIV of 1859, 
section 1, clause 12. The grant savoured throughout 
of locality, and was undoubtedly irresumable, in- 
alienable, and perpetual. The Indian Legislature did 
not intend to exclude such property from section 1, 
clause 12 of the Act. The Indian Legislature, which 
passed the Limitation Act, XIV of 1859, has not given 
any explanation or definition in the Act of the phrase 
“ immoveable property,^" but has left suitors to their 
former ideas on the subject. Under these circum- 
stances it -would be a hardship upon them to construe 
the Act inconsistently with such ideas, inasmuch as 
they were furnished with no guide which could have 
led them to suppose that immoveable property,"*^ 
according to Act XIV of 1859, meant anything less 
than what they had previously known as such. And 
that the Indian Legislature were not disposed to be 
very harsli, is shown by its subsequent more fully 
developed legislation on the subject of limitation, 
which to haks and other periodical payments assigns 
the twelve years* limit. A pension or other periodical 
payment or allowance granted in permanence is 
nihandha, whether secured on land or not. COL- 
LECTOR OP Thana V , Haei Sitaeam 

[I. L. R., 6 Bom., 546 

6, Claim to easement. 

— Immoveable property. — A claim to an easement is 
one relating an interest in land and is governed hy 
the limitation of twelve years. Deo Suetjn Pooby v. 
Mahomed Ismail , . .24 W. B., 300 

7. Immoveable prO" 

perty. — lallcar^ Suit to establish. — A jalkar is not an 
easement within the meaning of section 27 of Act IX 
of 1871, but is an interest in immoveable property 
within the meaning of schedule II, article 145 of that 
Act. Where the defendant had been exercising a 
right of fishing in certain %vater adversely to the 
plamtiif for more than twelve years,— that a 
suit by the plaintiff for a declaration that he was en- 
titled to the exclusive right of fishing in such water 
w-as barred by liniitatioii. Paebutty Nath Roy 
Chowdhey y. MtjDHO Paeob 

[I, L. R., 3 Calc., 276 : 1 C. L. R., 592 

^or opening 

water-course stopped hy defendant. — Interest in im- 
moveable property. — A suit for recovery of possession 
of land and for opening a water-course through it, 
alleged to have been stopped by the defendant, is a 
suit “for an interest in immoveable property,** and 
therefore subject to the limitation imescribed by 
clause 12, section 1. Oodoyessueeee v. Hfro- 
KISHOEE Dtjtt . . . .4 W. R., 107 

9^ Suit for possession 

of immoveable property. — Suit for a declaration of 
proprietary right. — Where the plaintiff claimed a 
declaration of his proprietary right to land, and to be 
inaintained in possession thereof as proprietor free 
from the Uability to pay rent , — Seld that the limit- 
ation applicable to the present suit was not that pro- 
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1. INTEREST IN IMMOVEABLE PROPERTY 
— continued* 

vided hy article 118 of schedule II of Act IX of 1871, 
but that provided hy article 145 of that schedule, a 
suit hy a person in the possession of land for a decla- 
ration of proprietary right being substantially a suit 
for possession of immoveable property, and the pre- 
sent suit -was therefore within time ; and that articles 
14 and 15 of that schedule were not applicable, there 
being no decree or order which the plaintiff was 
hound to have set aside within one year. Debi 
Peasad v. Jaeae Ali . . I. L. R., 3 AlLj 40 

20 ^ Suit claiming ex- 

emption from payment of assessment on land after 
payment . — Where a person claiming to hold land 
free of Government assessment was compelled hy the 
Collector to pay the same, and afterwards brought 
his suit to establish his right, — Held that the suit was 
one to recover an interest in immoveable property, 
and the cause of action first arose when the right was 
actually interfered with by the Collector compelling 
payment of the rent ,• and that as the suit was brought 
within twelve years from that date, it was not barred •, 
hut that only one year*s arrears was recoverable 
under Act XIV of 1859, section 1, clause 4. Bhtj- 
JANa MaHADEE V. COLLECTOB OE BELaATJM 

[11 Bom., 1 

11, Agreement defining shares 

of parties in immoveable property. — Deed of com- 
promise. — An agreement by way of compromise of 
disputed title to immoveable estate, under which 
shares arc allotted to the parties thereto, gives to 
each party a cause of action founded not merely upon 
contract within the meaning of Act XIV of 1859, 
section 1, clause 10, hut upon the title which is ac- 
knowledged and defined hy the agreement ; and a suit 

' brought to recover a share of the estate was governed 
hy section 1, clause 12. Mewa Kowae v. Hulas 
Kowab . . . . 13 B. L. B., 312 

[L. B., 1 1. A., 157 

12. Suit on agreement to lease 

land. — An agreement to grant a lease cannot be said 
to create an interest in immoveable property, nor can 
a suit upon it be said to he one for the recovery of such 
property or of an interest in it. Such a suit was gov- 
erned not hy the 12th but by the 16th clause of sec- 
tion 1, Act XIV of 1859. Lalla Ram Sahoy Lall 
V. Chowbaih , . . .22 W. R., 287 

13^ Urees. — Interest in im- 

moveable property. — Trees are immoveable property, 
and a claim in connection with them relates to an in- 
terest in such property, and was subject to tbe limit- 
ation specified in section 1, clause 12 of Act XIV of 
1859. Ghueooeun Bebbe v. Mustukbdeh 

" [2 Agra, 300 

14. — Suit to set aside soleli- 

namalh relating to produce of trees. — Interest in im- 
moveable property . — The plaintiff executed a deed of 
gift of a village in favour of his sons and nephews, 
with a condition that they should not alienate the 
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1. INTEREST IN IMMOVEABLE PROPERTY 
— continued. 

property. On tReir iiypotliecathig it, the deed of 
gift was set aside in a suit by the plaintiff. ' One of 
the plaintiff’s rights as proprietor was to receive half 
of the produce of a certain grove, -which right, while 
the deed was in force, the donees had agreed, by a 
solehnamah with the defendant, to commute for a 
yearly rent. The plaintiff sued to set aside the 
solehnama and to recover half of the value of two 
trees which the plaintiff had cut down and appro- 
priated, Meld that, as the suit was not for the re- 
covery of rights and interests in immoveable pro- 
perty, to which clause 12, but to set aside a soleh- 
namah, to which clause 16, of section 1 of Act XIV 
of 1859, applied, and for damages, the suit to set 
aside the solehnamah was barred by limitation under 
clause 16. Hanooman Peeshad v. Sububjeet 
SiNQ-H 4 N. W., 167 

1 ^ 5 ^ Mortgage of house “ ex- 

elusive of land.^^ — 'Interest in immoveable propertg. 
— A bond whereby “the superstructure of a house 
exclusive of the land beneath” is hypothecated, 
creates an interest in immoveable property within the 
terms of the Limitation Act, tlie apparent intention 
being to mortgage the existing house and not merely 
the materials, Naeayana Pillay v. Ramasawmy 
Thatuthaean . . . .8 Mad., 100 

16, Immoveable and moveable 

propertg. — In the year 1857 A. died, leaving a son, 
the plaintiff R., and the defendants 0. and D., his 
widows, him surviving. C. took possession of all 
A.^s property. The plaintiff B, was the son of D., 
and, shortly after A.’s death, D. gave birth to another 
son, the plaintiff E. In 1865 I), instituted a suit 
against 0., and R., and JSJ., alleging that A. had left 
a will. Ill this suit C. claimed to be the heiress of 
A. No decree was made in the suit, which was com- 
promised. In November 1877 B. and B. entered 
into possession of a shop which had belonged to 
their father, and which had been managed, during 
their minority, by the defendant C. In 1879 the 
plaintiffs instituted the present suit, claiming to re- 
cover from G. the property of A. come to her hands. 
Meld that, so far as the immoveable property was 
concerned, the case fell either under article 120 or 
article 144 of Act XV of 1877, schedule II ; and as 
to the moveable property, under article 89 or 90 of 
the same Act. Kally Chuey Shaw v. Duehee 
Bibbe . I. L. R., 5 Calc., 692 : 5 C. L. E., 505 

2. ADVERSE POSSESSION. 

17. — — Adverse possession . — 

A.f B., and G. were brothers. In 1846 and 1847 a 
partition was effected between A. (since deceased) 
and 0. on the one part and B. on the other, 0. being 
at the time a minor. B. then obtained, and since 
held separately as his share, certain lauds in the vil- 
lage of K. among others. By a razinamain 1852 the 
same quantity of land was confirmed to him as his 
share. In 1855 certain proceedings were taken, the 
object of which was to adjust the shares so as to 
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2. ADVERSE POSSESSION- 
make them equal in quality as well as in quantity, 

B. continuing to hold nearly the same quantity of land 
as he did -before. C. attained his majority in 1854, 
and in December 1863 brought a suit against B. for 
a readjustment of the partition completed in 1847, so 
far as it respected lands held by B. in the village of 
K. Meld that B’s possession was adverse froui 1847, 
and the readjustment in 1855 could not give the 
plaintiff a new starting-point ; the suit, therefore, 
w'as barred by limitation. Seinivassiengab v. 
Seinivassaeanga Chaeiyae . . 4 Mad., 10 

Xg. Adverse possession. — The 

political department in Chota Nagpore, as judgment- 
creditors, took out attachment against a family estate, 
in which the rule of primogeniture prevailed, to meet 
ancestral debts, aiicl appropriated the proceeds in 
satisfaction. Objection vvais made by a member of 
tlie family claiming ten of the villages as held by 
him and his ancestors under a mokurrari grant for 
inaiuteuance. An answer was i)ut in and litigation 
followed, resulting in a final decision by the civil 
authorities of the zillah, that the claimant "was not 
entitled to four out of the villages claimed, and the 
proceeds were diverted to the payment of debts which 
■were not his. He then sued for a declaration of his 
right and title to the four villages. Meld that the 
possession of the political department had not been 
adverse to the plaintiff, and his cause of action did 
not arise till his title was devised and the proceeds 
diverted from his use. Coitet oe Waeds -j). Btrisr- 
WAEEE Lall Thakooe . . .15 W. R., 102 

S-nif foy possession of 

land, — Collector's possession not adverse to true 
owner. — Act IX of 1871, schedule 11, article 145, en- 
acting that suits for possession of immoveable pro- 
perty, or any interest therein, must he brought within 
twelve years from the time when the possession of 
the defendant, or some person through whom he 
claims, has become adverse to the plaintiff, differs 
from, the rule formerly in force under Act XIV of 
1859, section 1, clause 12. The latter ■was that the 
suit must be brought within t\velve years from the 
time when the cause of action arose ; and thus the 
former rule that, where the cause of action arose 
upon an alleged ^spossession, the burden was upon 
the plaintiff to show that he, or some one through 
whom he claimed, had actual possession within t^welve 
years before the institution of the suit, has been 
superseded by the above. Where the Government, 
in the Revenue Department, has taken possession of 
land, it is the duty of the Collector, after payment of 
the revenue and the expenses of the collection, to 
pay over the surplus proceeds of the estate to Jhe 
true o^wner. The Collector’s possession does not be- 
come adverse to the owner by reason of his making 
this payment to another claimant. Kaban Singh v . 
Bakab Ali Khan . . . I. L. R.., 5 All., 1 

[L. R., 9 I. A., 99 

20. Adverse possession. — At'- 

tachment of vatan lands, — Peslma’s Governme?it . — 
Resumption bg British Government. — Restoration. 
— Inahilitg to sue during attachment and resump* 
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2. ADVERSE continued, 

iion.—Bomhmj Act I of 1865) s. 34.— Contra non 
nalentern agere non currit prcBScriptiof Application 
of — Xii the year 1806-7 the Peshwas attached cer- 
tain vatan lands heloiigmg to the plaintiff’s family. 
The attachnieiit continued till the year 1866, when 
the British Grovennnent made them Idialsa, or re- 
sumed them. The defendant in the meanwhile en- 
tered upon them as tenant to the Government, and 
paid assessment thereon. In the year 1871 the 
lands were ordered to be restored to the plaintiffs. 
After this order of restoration the plaintiffs brought 
a suit against their coparceners for partition, and 
obtained a decree. .In the execution of this decree 
they were obstructed by the defendant, who claim- 
ed the lands as his own. The plaintiffs tliereupon 
brought a suit against the defendant in 1881 to eject 
the defendant and to obtain possession of the lands. 
The Court of first Instance held the plaintiffs entitled 
merely to such assessment as might remain after 
payment of -judi to Government, It further held 
that the defendant’s possession had become adverse 
to the plaintiffs, as the latter did not bring their suit 
within twelve years from the resumption of the lands 
hy Government in 1866, since which time the defend- 
ant was t(T he considered as tenant or occu])ant under 
Government. From this decree the plaintiffs appeal- 
ed, and the lower Appellate Court was of opinion that 
by the order of restoration the plaintiffs were restored 
to the right of such assessment as was left after 
deduction of judi, and that their claim to that even 
was barred, as it was brought after twelve years from 
the date of resumption. On appeal to the High 
Court , — Jleldf restoring the decree of the Court of 
first instance, that the claim of the plaintiffs was not 
barred. After tlie attachment of the lands in dis- 
pute, the Peshwa’s Goveriimeut held the same as con- 
structive trustees for the plaintiffs, and when that 
Government was succeeded by the Britisli Government 
the same relation continued. The British Govern- 
ment, having succeeded to the trust, continued to 
hold as trustee for the family of the plaintiffs; their 
possession, therefore, could not be made adverse 
by intimation or notice to the plaintiffs. It was not 
found that the defendant held the lands before the 
attachment hy the Peshwas, and the British Govern- 
ment could not, as guardian or bailiff for the real 
oumers, the plaintiffs, put the defendant into a better 
position than their own. The plaintiffs’ right having 
never been extinguished, had tbe same legal force in 
1870, when the lands were restored, as it had before 
attachment in 1806. From 1871 onwards the plain- 
tiff s could act ; and as the suit was commenced within 
the term computed from that time, it was not barred 
— tte inability of the plaintiffs to sue before 1871 
falling within the purview of the maxim contra non 
mlentem agere non eurrit prcescri-pUo. It was con- 
tended for the defendant that section 34 of Bombay 
Act I of 1SG5 applied in the present case. Seld that, 
if it could apply, it would apply only in the sense 
ot* limihmg the rights acq^uired under the Collector’s 
management to the term of that management, and 
nothing further. Tueaeam v. Stjjanoie Gueu 

[I.I,. B.,8Bom.,585 
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21 . 


Adverse possession*— A» 


became a bairagi aiid w^ent on a pilgrimage. He 
alleged tbat before his departure he made over his 
property to JB., on the condition that it should revert 
to him on his return. B. sold it to C. Upon his 
return after several years,- A. claimed the property 
from C., who refused to give up possession. D. pur- 
chased Ads rights, and then sued the widow of 61 to 
obtain possession. She denied that the property was 
made over to B. upon trust for A. on his return, and, 
contended that the suit was barred under clause 12 
of section 1 of Act XIV of 1859, The lower Appel- 
late Court held that it was not barred, on the 
ground that B!s possession -was not adverse. On 
special appeal, the case was remanded, that it might 
be found whether B. had been in possession in trust 
for A.i or adversely to him, for more than twelve 
years. Jag-axnath Pal v. Bidyaxand 

[1 B. L, R., A. C., 114: 10 W. R., 172 


22 . 


Suit for possession . — 


Interrupted adverse possession. — In a suit to recover 
possession of immoveable property, the defence was 
adverse possession for more than twelve years, except 
for two short periods, during which plaintiffs had 
been put in possession by a Civil Court ; first, under 
a decree of the High Court between the same parties, 
but that they liad been dispossessed upon that decree 
being reversed on review; and second, under a mis- 
conception, by the Principal Sudder Ameen, of 
another order of the High Court, in another suit 
between the same parties ; but that they had again 
been dispossessed after appeal by defendant to the 
High Court. Seld, per Loch, J. (Glovee, «/., 
dissenting), that plaintiff’s possession during those 
two periods was not bond fide, and that the suit was 
barred. Mati Singh v* Lilananh Singh 

[2 B. B. E., A. a, 173 
S. C. Motes Singh v* Leelanund Singh 

[11 W. E., 49 


23. 


Adverse possession. — Ad~ 


mission of lumberdar to partition. — Where the liim- 
herdar had clearly admitted in the wajih-ul-iirz that 
there were shareholders paying the Government re- 
venue through him, who cultivated sir land, al- 
though at the time he, the lumberdar, has had sole 
right to the profit and loss, — Keld that the claim of 
the shareholders to definition of their shares was not 
lost. Mehtab Singh v. Puema . 3 Agra, 241 


24. 


Adverse possession. — In- 


soheneg.—Smt by the official assignee of a deceased 
insolvent to recover a talook conveyed (several years 
before his insolvency) by the insolvent, who was sole 
or chief acting executor of his father-in-law’s will, 
as a security for his own debt to his father-in-law, 
not to any other person in trust for the benefit of 
any parties who might be entitled to the estate, but 
to the insolvent’s wife, who was the tenant for life of 
the residue. Held that, in the absence of any proof 
of fraud, the widow’s continuous and adverse pos- 
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S. ADVEESE POSSESSION— coM^-imed 

session for more than twelve years barred the snit. 
COOHEAJTB ?). HUEEOSOONDEEY DeBIA 

[4 W. B., P. O., 103 : 6 Moore’s I. A., 494 

25. * Adverse possession, — Joint 

entr^ of names. — In a suit by a Hindu widow for a 
declaration of right and title to dhurmutter land of 
which she asserted she had always been in posses- 
sion, but which defendant had got registered in his 
own name as well as in hers, and claimed to have 
been in possession of with his father since the death 
of the husband, — Meld that the entry of plaintiff’s 
name conjointly with defendant’s was a declaration 
of at least joint title such as nullified a plea of bar 
by limitation by adverse possession. Deebo Debia 
tJ. Gobinbo Deb , . . 16 W. B., 42 

20, — Suit hy widoio for share on 

partition of htishamVs estate. — Adverse possession. 

— Ill a partition suit by a widow for the recovery of her 
husband’s share of property, held during his lifetime 
jointly with his brother, although such suit be 
brought more than twelve years after her husband’s 
death, her claim is not barred by the Statute of 
Limitations, unless the brother has for a period of 
twelve years before suit held adversely to her. 
KiSTOMONEB ChOWDHEY V. SiBCHTJNDEE ChOW- 

DHEY « . . Marsli., 196: 1 Hay, 473 I 

27, — Adverse possession . — A 

Hindu of Tirlioot died in 1849, leaving two widows 
and a brother. A compromise ivas made hy the 
three, whereby they agreed that the brother should 
remain in possession of the property left hy the 
deceased, and that some land should he assigned to 
the widows for maintenance. The elder ividow died 
in 1867, and the younger sited the heirs of the brotlier 
for recovery of possession of the property. The de- 
fence set np was that the suit was barred by limit- 
ation, as her cause of action arose not on the death 
of her co-widow, hut on the death of her husband. 
Meld that, as to recovery of possession of a moiety 
of the property, the cause of action arose on the 
death of the co- widow; that the possession of the 
eider widow was not adverse to the younger widow, 
as the elder widow was permitted to enjoy the pos- 
session of the husband’s property during her lifetime, 
the younger widow receiving an allowance from the 
profits of the estate. Htbubaksi Ktowae r. Gei- 
BHIEUN IVTOWAE . , 3,B. L. B., A. C„ 289 

S. C. JUDOOBANSEE KOEE r. GlEBHIETTN KOEE 

[12 W. B., 158 

2S, Sindu widoio. — Adopted 

son. — Possession. — A Hindu died after leaving direc- 
' tlons to his widow to adopt a son. Upon a partition 
of the joint property amongst his brothers and widow, 
a certain property wus allotted to his widow as her 
share of the joint property. Afterwards, in 1849, 
his brothers dispossessed tlie widow. In 1851 she 
adopted a son, wiio attained his majority in 18G5, 
and in 1866 instituted the preseiit suit for posses- 
sion of the property. Meld that the suit was barred 
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by lapse of time. Gobustb C iiAJfBE A Saem A Mazoom- 
DAE V. AifAND Mohan Saema Mazoomdae 

[2 B, L. B., A. C., 313 

29 . Tw'O sisters, B. and B, not 

being heirs, took possession of ancestral property as 
heirs on the death of their mother M. After a few 
years they quarrelled, P. adopted a son, and executed 
a deed of gift in his favour. B. clalined the wiiole 
property through her deceased husband as heir of B, 
M., who, again, was heir of the iriaternal uncle, on 
w’^hose death M. had succeeded. Meld that, in the ab- 
sence of any agreement creating a life-estate in favour 
of the tw'o sisters, the cause of action of the collateral 
heirs arose from the time that P. quarrelled with her 
sister and adopted a son. Bungseebiiue Giiose 
©. Taeinee Chijen Sing-h . . 3 W. B., 105 

Shama Soonbeey Dossea r . Taeinee Chuen 

SiNaii . . . . 3 W. B., 194 

30 ^ Impartible zemiridari . — 

Succession. — Adverse possession hy one hrancli of 
family. — Upon the death of Q. in 1829, the imparti- 
ble zemindari of Sivaganga, which had been acquired 
by him, was taken possession of by the representative 
of his elder brother, 0., from whom it w^as recovered 
hy K.y the daughter of G., in 1863 hy suit. From 
that date until her death in 1877, the estate re- 
mained in the possession of K. It was subsequently 
recovered by suit from her sons by tbe defendant (the 
son of her elder sister), as being the eldest surviving 
grandson of G. The plaintiff, alleging that he w^as 
the third son of JV., who w^as the second son of G. 
by his wife if., and that he and not the defendant 
wms the eldest surviving grandson of G., sued in 1881 
to recover the estate from the defendant. Admitting 
that he w^as horn in the lifetime of G., the plaintiff 
pleaded that it wus not open to him to sue for the 
estate until the year 1870, when his father, Ms elder 
brothers, and a son of his father’s elder brother had 
all died. Meld that from 1829 limitation began and 
continued to run against the descendants of M. 
VijAYASAMi V. Peeiasami . I, L. B., 7 Mad., 242 

31. ^ WuUm in possession of 

estate for dower. — Suit by heirs for possession. — Ad~ 
verse possession. — If a Mahomedan w^iclow, without 
the consent of the heirs, takes possession of her hus- 
band’s estate in satisfaction of h.er doiver, and conti- 
nues to hold it for forty years, the lieirs of her husband 
cannot intervene; and their claiin imist he brought 
within twelve years, unless they prove that the posses- 
sion of the w^idow as to their shares was permissive or 
fiduciary possession* Oomeao Beg^m v. Hamid 
Jan 3 Agra, 278 

32. piiit for possession of 

Jungle lands. — Evidence of ownership. — In a snit for 
possession of jungle lands, where there is no proof of 
acts of owuiership having been exercised on either 
side, possession must be presumed to have continued 
with the person to wdiom they riglitfully helong. A 
suit, therefore, held not to be barred even if plaintiffs 
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2. ADVERSE POSSESSIOaST— 
failed to prove any acts of ownersliip, unless the de* 
feiidaiits made out a case of twelve years^ adverse pos- 
session. LEfii.AHUHD Sinoh V. 

See SUNNUI) Ali ®. Kiteimoonissa 

[9 W. K.9 124 

ivloocHEE Ram hlAJBLEB y. Dissa mbh ue Roy 
Ghowdhey . . .24 W. R.j 410 


,83. 


— Possession of ijaradar. 


Btfect of dispossession on zemindar, — The zemindar 
or owner is hound hy the dispossession suheredby his 
ijaradar. Bbindabun Ghub-deb Sircab Ghowjjhby 
V. Bhoo-pal Cjiunbee Biswas . 17 W. R., 377 

Confirmation of title , — 


g ^ ^ 

Caus'e ofaciion.~n\Q plaintiff sued for confirmation 
of his title to, and for possession of, a 3ote the 
Nowabad mehal, deriving his title under a pottah 
from the iiaradar. The defendant’s case unis that he 
had bought the lands as a talook, and been m 
possession accordingly; but finding that the lands 
had been surveyed as a part of the Nowabad mehal, 
ho took a pottah from the ijaradar four years previous 
to the plaintiff’s pottah. The defendants Pottah 
was found to be a forgery. Held that the plaintiff s 
cause of action arose solely from the title s^et up by 
the defendant under the pottah dernmd from the 
iiaradar, and not from the date ivheii tlie defendant 
purchased the iaiids as a talook. ^hahaboodeen ^ 
NA.DUBOOJUMA . • • , W . i:t., 

— Lessee under Government. 


gg 

claimed certain immoveable property as lessee, 
under a Government settlement made in ISod. i>. 
had been in possession for more than twelve years 
before the institution of the suit. Seld that the 
suit was barred under clause 12 of section 1. Asu 
MiA V, Rajxj Mia 

[lB.Ii.R., A, C.J 34: 10 W. B., 76 


36. 


— Landlord and tenant . — 


Suit for possession. — Cause of action. The plaintiff 
statwl that in the year 1862 he purchased a talook m 
which some of the defendants then held an ijara for 
a term of years expiring in 1S6S. The talook had 
previously been a khas mehal in the possession of the 
Government, and was bought by the plaintiff^ at an 
auction sale held by the Collector. The plaintiff also 
stated that the ijaradar defendants, lu collusion with 
the other defendants, had continued m possession ot 
the lauds held in ijara after the term of the laara had 
expired, and had refused to give up possession there- 
of to the plaintiff. The Judge of the lower Appel- 
late Court found that the defendants (other than the 
iiaradars) had been in possession previously to the 
sale in 1862, and he also found that there was no evi- 
dence to support the charge of collusion with the 
iiaradar defendants. He therefore dismissed the 
suit (which was brought hi 1880) on the ground of 
limitation. ReU, on second appeal, that the plain- 
tiff’s cause of action arose on the expiration ot the 
ijara, and that the suit, whether governed hy article 


LIMITATION ACT, 1877, art. 144— 

tilled. 

2. ADVERSE POSSESSION— 

139 or 141 of the Limitation Act, Act XV of 1877, 
was not barred on the ground of limitation. Woo^ 
mesh Chunder Goopto v. Raj Nafain Roy^ 10 W. 
R., 15, cited. Keishna Gobind Dhbe v. Haei 
Chuen Dhue 

[I. L. B., 9 Gale., 367 : 12 O. LaB.j 19 


37. 


Landlord and tenant.’— 


Adverse possession. — Trespasser . — A defendant has a 
right to set up the plea of tenancy and at the same 
time to rely on the Statute of Limitations. The plain- 
tiff sued to recover possession of certain land. The 
defendant pleaded that it was included in a perma- 
nent lease granted to him in 1849 by the plaintiff’s 
predecessor in title, and that the suit was barred by 
the Law of Limitation. It was found at the hearing 
that the land was not included in the lease. It ap- 
peared that there were disputes between the parties 
about the land since 1856, each asserting his^ own 
right to it. It was contended for the plaintiff that 
inasmuch as the defendant had claimed the land as a 
tenant, his possession was not adverse under article 
144 of the Limitation Act, XV of 1877. Meld that, 
under the circumstances, the defendant’s possession 
was adverse. The defendant was a trespasser, setting 
up a pretended tenancy which the plaintiff denied 
throughout. The case, therefore, was to be regarded 
as one against a trespasser, and not as one between 
landlord and tenant. JDinomoney JDahea v, Loorga- 
persad Mozoomdar, 12 B. L. R., 274, followed; and 
Telcaiine Goivra Kumari v. Bengal Coal Company, 
12 B. L. R„ 282, note, distinguished. Matdin Saiba 
V. Naq-apa . « , I. L. B.j 7 Bom., 96 


38. 


Adverse possession.- 




Landlord and tenant— Th-Q plaintiffs sued for pos- 
session of a third share in certain immoveable pro- 
perty, alleging that they were entitled to it under an 
agreement dated the 1st December 1848, and exe- 
cuted by one Balaji, deceased. By that document 
Balaji appointed as successors to his estate, after his 
death, three persons, B., R. (plaintiff’s father), and 
S., on condition that they should maintain him dur- 
ing the remainder of his life, pay off his debts, and 
perform his obsequies. Accordingly one of the three 
donees, B., lived with Balaji, and managed the pro- 
perty. Balaji died in 1852. B. continued to manage 
the proiierty till his own death in 1865, ivheii Bfs 
eldest son took up the management, and he and the 
other heirs of B. subsequently sold a portion of the 
property. The suit was principally against the sons 
and heirs of R. and the purchaser. The plaint was 
filed on the Sth September 1873, and alleged {inter 
alia) that B. managed the property as trustee. ^The 
defence substantially was that B. held it exclusively 
as owner and not as trustee, and that the suit was 
barred by limitation. Both the lower Courts dismiss- 
ed the suit as barred by limitation, holding that B.'s 
possession was adverse, and that R. had no possession 
or enjoyment within twelve years previously to the 
institution of the suit. On appeal to the High Court, 
—Held that Bfs possession, whether it commenced 
before the death or only on the death of Balaji, was 
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LIMITATION ACT, 1877, art. 144 — c&niim 

nued. 

2. ADVERSE POSSESSION— 

Held, after that event, consistently with and in fulfil- 
ment of the agreement. JB. having entered into pos- 
session and been left in possession in the first instance 
in accordance with the contract, could not change the 
character of the possession by his mere will. & did 
not intimate to IL or S. that he repudiated the con- 
tract and intended to go into possession in opposition 
to any rights which they might assert. As he en- 
tered and continued to hold in a character consistent 
with the subsistence of their rights, they were never 
called on to eject him, or by any other process to 
establish rights wdiich were not denied. While there 
Bubsisted any contract, express or implied, between 
the parties in and out of possession to which the ])os- 
session might be referred as legal and proper, it 
could not be pronounced adverse. Dadoba v. Krish- 
na . , . . . I. L. R., 7 Bom., 34 

Tatia t?. Sadashxv . I. L. R., 7 Bom., 40 

39, Ijaradar^ Dispossesb'ion of. 

-^Adverse posse^'s'ioii — Zemindar^ Suit hy . — Posses- 
sion taken by a trespasser during the currency of an 
ijara lease does not become adverse to the zemindar 
(lessor) until upon the expiration of the term, and a 
suit for possession may be brought within twelve 
years of that date under tlie provisions of article 14'i< 
of the Limitation Act. Kri,dina Goblnd Jjhur v. 
Mari Chwrn Bhutf /. L. It.^ 9 Qalo.y 867, followed. 
Sharat Sitnbaei Dabia v. Bhobo Pershab Khan 
Chowbhuei . , I, Ii. R., 13 Calc., 101 

40. — — Adoerse possession of li- 

mited interest in land. — The manager of a Nambudri 
family in Malabar having demised certain land on 
kanam in 1868, was removed from his position as 
manager in 1875. In 1883 his successor sued to 
eject the katiam-hoklers. Held that the suit wms 
barred by limitation. Mabhava v. Narayana 

[I. L. R., 8 Mad., 244 

j_dmrse possession. — An 

outside person claiming an interest in an estate to- 
yether zvitk an undivided family. — Inheritance to 
stiah ovjners. —In a family of three undivided brothers, 
an estate was purchased by the eldest as manager, on 
whose application a fourth party, a sister’s husband, 
was recorded in the revenue records as a co- proprietor 
■with them. The latter, even if he by joining in the 
purchase had become entitled to an undivided fourth 
share in the estate, did not thereby become a member 
of the undivided family,* and the members of it 
would not have had a right to succeed to his fourth 
share, which would have descended to his owm heirs; 
the other three fourtlis which he would not have in- 
herited going by survivorship among the members of 
tlie family. A son of the eldest brother obtained, by 
the deaths of his father and uncles, sole possession of 
the whole estate. Held that he did not take the 
one fourth share above mentioned by any right of in- 
herituiice, and tliat in the absence of proof that his 
])o.sse'^sit)n of it was by authority of the fourth record- 
ed co-proprit^tor, his possession must be presumed to 
have been adverse to the latter and to any one claim- 
ing through him. It followed that a suit to obtain 


IiIMITATIOH ACT, 1877, art 144 -wm*- 

nued. 

2. ADVERSE POSSESSION— cojjifmRAi. 

from those claiming through the son, who was now 
dead, the one fourtli share, brought more than twelve 
years after possession taken by the son, l>y a pur- 
chaser relying on a title through the fourth co-pro- 
prietor, was barred by limitation under article 144 of 
the second schedule of Act XV of 1877. RaMAL-ak- 
shamma 0 . Ramanna . I. L, R., 9 Mad., 482 

S. C. Collector oe Oobaveey v. Abbanki Ra- 
MANWA Pantulb . L. R., 13 I. A„ 147 

42. Suit for possession . — On 

the 7th December 1863, A., in execution of his decree, 
purchased and obtained symbolical possession of a 
certain 4 annas sliare, the property of his judgment- 
debtor. The 4 annas share was at the time under a 
mortgage to B., who liappened to be in possession of 
the share as lessee. The term of the lease expired in 
1870 or 1871. A., C., and I),, who were members of 
a Hindu joint family, afterwards came to a partition 
of their common estate in which was included the 
4 annas share, and one of them, D., sold his share in 
the 4 annas to B., who, on the 22nd December 1871, 
purchased it in the name of E. B. then brought a 
suit to enforce his mortgage against F., the heir of 
his mortgagor, and on the 8th December 1873 ob- 
tained a decree, ivhich on special appeal was con- 
firmed by the High Court on the 21st December 
1875. On the 6th December 1875, A., C., and E. had 
brought a suit for the possession of the 4 annas share 
against one Mukuiid Kishore, who had wrongfully 
taken possession of the property in 1870 or 1871, 
soon after the expiration of the lease to B. The suit 
wois finally decided in their favour on the 29th July 
1879. In the meantime, — that is, somewhere in 1876, 
— B. had contrived to take possession of the whole 
share. In 1883 symbolical possession was obtained 
under the decree of the 29th July. B. then executed 
his mortgage decree, and attached the 4 annas share, 
excluding the portion which stood in the name of his 
benamidar. Z., the heir of A., having failed to 
make good his claim to a share of the property in the 
execution proceedings, now brought a suit for posses- 
sion against B. on the 19th July 1884. Held that 
the suit, having been brought within twelve years 
from the date of the fraudulent possession by R., was 
in time, and fell under article 144 of the Limitation 
Act. Ram Kishore Gangapabhya v. Bandikara- 
TAN Tevtaei Chowbhry . I. li. B., 13 Calc., 203 

43. Suit to recover possession 

from mortgagees . — The defendant was in possession 
of three fields (Survey Nos. 222, 360, 372) as mort- 
gagee under mortgages executed by one <3., who was 
the plaintiff’s guru and his predecessor in office as 
jairgam or presiding Lingayat priest of the math. 
&. died in 1874, and the present suit was brought in 
1882 to recover possession of tlie fields on the ground 
that G. was not competent to alienate them. Two of 
these fields had been originally mortgaged hy G. to 
one S. in 1863. In July 1866 a fresh loan on the 
security of the same land was obtained from D., the 
son of S., and the first mortgage deed was then 
superseded hy one executed in favour of D. In 1871 
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LIMITATION ACT, 1877, art. 144 — conti’ 

nued, 

2. ADYEKSE POSSESSION— 

D. assigned liis mortgage to the defendant. It was 
contended that the plaintiff^ s claim to these two fields 
was barred, as the mortgage to JD, was more than 
twelve years anterior to the suit. Meld that the 
suit was not barred, as the cause of action acci'ued to 
the plaintiff on G/s death, and the suit was brought 
only eight years after that event. Jamal Saheb v. 
Muegaya Swami . I. L. E., 10 Bom., 34 

44 ^ Adverse possession. — Be- 

namidar . — In a suit against a purchaser at a sale 
under Act XI of 1859, section 13, the plaintiff 
claimed to have an incumbrance by virtue of two 
mokurrari pottahs executed by the heirs of the last 
of a series of benaniidars, and it ai:)peared that the 
last benamidar had actual ownership of one fourth 
of the property comprised therein. Meld that the 
incumbrance \vas good to the extent of such fourth, 
and that the claim was not barred by article 144 of 
Act XV of 1877. Imambandi Begum v. Kum- 

LESWAEI pEIiSHAD 

[L. B„ 13 I. A., 160 : I. L. B., 14 Calc., 109 

45 ^ Adverse possession . — 

Under-f enure granted under gliaiwali tenure . — A 
judgment in a suit regarding conflicting claims made 
by a ghatwal and tlie mider-tcnnre-bolders to receive 
certain compensation-money which had been paid in 
respect of lands in part comprised in the under-tenure, 
determined that the ghatwal w^as entitled to the 
money, the luider-teniire-liolders having been in pos- 
session of the lands liy tlie mere sufferance of the 
ghatwal, who could put an end to the tenure at any 
time. In a suit brouglit by tlie gliatwal to resume, 
as detennmable at will, tlie under-tenure whicli had 
been granted by one of his ancestors of land, part of 
the g’hatwali mehal, limitation was set up in bar of 
tlie suit. M.eld that, after the creation of the uiider- 
teimre, as long as there was no dispute or conflicting 
claim, the possession of it was not adverse to the ghat- 
wal j and proceedings, either between the ghatwal or 
between under-tenure-holders on the one side and 
creditors on tlie other, could not be taken to show an 
assertion of right by either of the parties now in liti- 
gation, as against one another. There being nothing 
else to render the possession adverse, limitation only 
commenced at the date of the above-mentioned claim 
to tlie compensation-money wbicli was made less tlian 
twelve years bsfore the present suit was brought ; and 
accordingly the suit was not barred. Ram Chundee 
Singh v, Madho Kumaei 

[I. L, E., 12 Gale., 484: L. E., 12 I. A., 188 

reversing on this point the decision of the High Court 
in Malho Kooeet v. Ram Chunlee Singh 

[I. L. B., 9 Calc., 411 

40^ Possession by mortgagee . — 

Where plaintiff’s ancestors mortgaged land aiid the 
mortgagee olitained possession on condition that the 
produce should extinguish interest, that the 
plaintiff’s suit was not barred by the Law of Limita- 
tion, although the transaction took place twelve years 
before the passing of Regulation II of 1802. Meld, 
also, that in such a case no cause of action could 


LIMITATION ACT, 1877, art. 144— 

nued. 

2. ADYERSR mSSESSlON—eontrnued. 

accrue until something was done to render the friend- 
ly possession hostile. Vanneei Pueushottaman 
Nambulei V . Patanattil Kanju Menatan 

[2 Mad., 382 

47, Suit for possession of im- 

moveable property. — Adverse possession.— I. died in 
1861, leaving a zemindari estate, a moiety of which 
at the time of his death was in the possession of a 
mortgagee. On the death of I. the defendants in this 
suit, who were among his heirs, caused their names 
to be recorded, as his heirs, as the proprietors of such 
estate, to the exclusion of the plaintiff in this suit, 
who was his remaining heir j and they appropriated 
to their own use continuonsly for more than twelve 
years the profits of the unmortgaged moiety of such 
estate, and the nialikana paid by the mortgagee of 
the mortgaged property. In 1877 the defendants 
redeemed the mortgage of the mortgaged moiety of 
such estate from their own moneys. In 1878 the 
plaintiff sued for the possession of her share by in- 
heritance of such estate. Meld (Spankib, </., doubt- 
ing), with reference to the mortgaged moiety of 
such estate, that the possession of the defendants 
in respect of such moiety did not become adverse, 
within the meaning of article 144 of schedule II of 
Act XV of 1877, on the death of J. in 1861, but 
on the redemption of such moiety in 1877 — adverse 
possession” under that article meaning the same 
sort of possession as is claimed,— that is to say, 
in this case, full proprietary possession, which was 
not the nature of the possession of the defendants 
until the redemption of the mortgage ; and the suit, 
therefore, in respect of such moiety, was within time, 
Ume-un-nissa V . Muhammad Yab Khan 

[I. L. B., 3 All, 24 

48, Adverse possession, — On 

the 6th September 1865, B. obtained a putni lease of 
certain land from the zemindar, and at an auction 
sale by the Sheriff of Calcutta on the 21st February 
1867, the zemindar’s interest was knocked down to 
i?., and a conveyance of the property to Mm was exe- 
cuted by the Sheriff on the 1st April 1867. On the 
13tli March 1879, a suit for khas possession was 
brought against B. by G, who had bought the proper- 
ty at a sale in execution of a decree made on a mort- 
gage thereof, the date of the mortgage being 11th 
January 1865, and the date of the decree being 30th 
November 1865. B. pleaded adverse possession. 
Meld that Bfs possession as putnidar only could not 
be considered as adverse to 0., who claimed the 
superior interest ; that B.^s possession as purchaser 
could not be considered to have commenced before 
the date of the conveyance to him by the Sheriff,— 
namely, the 1st of April 1867,* and that, therefore, 
the X)lea of adverse possession was bad, since the suit 
had been instituted ^vitliin twelve years of that date. 
Kasumunnissa Bibbe V . Nileatna Bose 

[1. L. B.., 8 Gale., 79:9 0, L. B., 173 
10 C. L, B., 113 

49, Adverse possession. — 8uU 

for possession of mortgaged property. — Where there 
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LIMITATtOH ACT, 1877, ‘art 1^4r-cont-U 

nued. 

2. ADVEESE POSSESSION— eowi5-taeQ^. 
was iiotliing to show whether the family had been a 
ioint or a divided family, and where the suit was not 
against a mortgagee, hut, before the plaintiif could 
get at the mortgagee, he had to remove the obstacle 
presented by the adverse title (based on a twelve 
years’ usufructuary original possession) of the 
daiigliter-iii-law of the original mortgagor, — Seld 
that the limitation applicable to the case was that 
prescribed by clause 12, section 1, Act XIV of 1859. 
Nund Koomab Lall Shumboo Singh 

[8 W. B., 34 

50 . ^ Mortgagor and morU 

gagee. — Adverse possession of tortious mortgagee . — 
Seir of mortgagee^ Right of to redeem, — Lands 
descended to three sisters. On a question whether a 
mortgage of a portion by one of the sisters, thirty 
years ago, was in her own right, or on behalf of the 
family, or how otherwise, it appeared that each 
sister had dealt with several portions as on her own 
belialf ; that one of them -was the family manager for 
Joint interests, but she had not interfered in respect 
of the portion mortgaged. The mortgagee had held 
and enjoyed from the first, and had assigned abso- 
lutely, aiid the assignee had again assigned absolute- 
ly as owner. In execution for tlie debt of the widow 
of the mortgagor’s son, her right and interest mort- 
gaged in the premises w’ere sold, and the Sherilf’s 
vendee sold to the mortgagee. The son of the sur- 
viving sister (not the , mortgagor) sued for redemption 
and possession. Held that as his title accrued (on 
his showing) on his mother’s death, at which time 
defendant’s vendors held adversely, no mortgage rela- 
tion ha d been established as between plaintiif and 
def end ants ,• and more than twelve years having 
elapsed before suit, the suit was not maintainable. 
Sbeemulmoney Bebeb r. Gobeedhone Bebmono 

[2 Iiad. Jur., S., 319 

51. " Cause of aetion. — Adverse 

possession. — R. obtained, on 7th January 1862, a 
decree declaring a deed of sale of an estate in his 
favour, dated 7tli January 1854, to be a genuine, 
authentic,, and valid instrument. In the meantime 
the plaintiff had acquired possession of the estate 
under a farm from Government, which farm expired 
in 1872. In a suit for possession based on the deed 
of sale and the decree of 1862, — Held that the period 
of limitation of the suit began to run from the ter- 
mination of the farming tenure, when only the 
vendors or their representatives could have obtained 
adverse possession. Dhhnbi v. Eam Lale 

.[7 3N.W.,M9 

52. — - — Transfer of rights. — His- 

possession of iJaraJar . — xlfter adverse possession of 
immovcuhie ju’operty for more tliaii twelve years, a 
neav jH.'viod of liuiiiatiou cannot commence to run by 
tbe mere circumstance of a transfer of rights or sup- 
posed rights or rtlimiuishmcnt. Beindabun Chun- 
Bl-IK 8iECAB CilOW-UilBY V. BllOOPAE ClIUNDEB 

Biswas 17 W. E., 377 


LIMITATION ACT, 1877, art. 144 — cowji- 

nued. 

2. ADVERSE POSSESSION— 

53 ^ Adverse possession. — Tram* 

fereefrom defendant not a party to suit. — A. took and 
held possession of land adversely to B., and afterwards 
let it inputni to C. B. brought a suit for possession 
against A., and, having obtained a decree, attempted 
to execute it by turning C. out of possession. Be- 
tween the date on which A. originally took adverse 
possession of the land and the date on which B. at- 
tempted to turn C. out of possession, more than twelve 
years elapsed. Held that BJs claim against C. wus 
was barred by limitation ; and that he was not bound 
by tbe decree obtained by B. against A., not having 
been made a party to the suit. Mohendbo Nath 
Mukebjea V. Naeeue Chenbee Pal Chowdhey 

[I C. L. B., 637 

54 ^ Adverse possession. — Suit 

to recover po.$ses.non of property sold at execution 
sale . — Tlie plaintiif and two other members of his 
family, M. and S., held a zemindari in the following 
shares, viz. : the plaintiif ten annas, M. two annas, 
and S, four annas. Having first held the land ij- 
mali, or Joint, they agreed, in the year 1839, to effect 
a butwara, or private partition, and of this the re- 
sult was, that parcels of land representing his ten 
annas share were allotted to the plaintiff, and other 
parcels representing their shares, which together 
made six annas, Avere allotted to 3f. and <5?., wiio held 
Jointly. M. died in 1842, and his share came to the 
plaintiff. The four annas share of S. was sold in 
execution of a decree against him in 1856, and the 
purchaser of it, not accepting the fact of j^artition, 
sued both 8. and the plaintiff in 1858 to have it 
declared that there had been no partition, and for a 
declaration of his right to possession of a four annas 
share of the whole estate. A decree was made to 
that cff'ect in 1860, and in 1863 an appeal by S. 
alone against this decree was dismissed by the High 
Court. The purchaser’s heirs, he having died, ob- 
tained possession of land representing the four annas 
share under the decree of 1860. ^8. then set up a 
title to hold part of the lands allotted under the 
butwara of 1839 to the six annas share, on the 
ground that they were lakliiraj lands, and distinct 
from the revenue -paying villages in vlnch his inter- 
est had passed under the execution sale. The plain- 
tiff sued, in Sei>tember 1873, the def endant, who had 
purchased this last alleged interest of S. at another 
sale in execution of a decree against him, claiming 
that the partition having been set aside and a four 
annas share of the whole estate obtained by the pur- 
chasers under the decree of 1860, a right accrued to 
him to have liis share, now twelve annas, declared 
upon the lands which liad fallen within the six annas 
share. He also claimed to have it declared that the 
parcels alleged to he lakhiraj were not so. On the 
question of limitation it was held tliat the 145tli 
article of the second scliednle of Act IX of 1871 was 
applicable; and that even if, teclinitailly, the lands 
now ill question remained in the possession of 8. 
pending the appeal against the decree of 1860, there 
was no possession adverse to tlie plaintiif rendering 
it necessary for him to assert his right until the 
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2. ADVERSE POSSESSION — continued, 
dismissal of the appeal in 1863. Manwar Am v. 
Annodapebsad Rai 

[I. L. E., 5 Cale., 644: 6 C. L. E., 71 
L. B., 7 I. A., 1 

55 ^ hy trustee to recover 

temple lands. — Possession for twelve years hy party 
claiming to be trustee. — The defendant purchased 
from one of the two co-trustees of a temple the right 
to manage the affairs of the temple and enjoy certain 
land which formed the endownnent of the temple, and 
held possession of the land for more than twelve 
years. Eeld that a suit hy the other trustee to 
recover the land was barred by limitation. Kannan 
». Nilakandan , . I. L. E., 7 Mad., 337 

56. = Cause of action. — Suit for 

accretions to tenure . — The cause of action in respect 
of accretions accrues from their formation and deli- 
very to the defendant, and a suit brought after twelve 
years from that time is barred. Ltjch&iee Nabaiis: 

• SHAHA 1). JUTADHAEEE HOLDAR . 7 W. E., 89 

Upheld on review' in Doyamoyee Dossee v, Luch- 
MEE Narain Shaha . . .7 W. E., 467 

57. Suit for division of lands 

according to custotn estahUshed in former suit . — 
Establishment of right. — A co-owner of village lands 
sued in IStU to have them divided among the vil- 
lagers according to a custom (last observed in 1835) 
that at the ex]:)iratioii of every tw^elve years the lands 
should be redistributed by lot among the co-owners, 
and to have two of the shares delivered to him as one 
of such co-owmers. In 1851 another co-owner had, 
in a suit to which some only of the present defend- 
ants were parties, obtained a decree for the periodical 
allotment of the lands; and in 1853 such decree, 
which clearly recognised the existence and validity 
of the custom, was affirmed on appeal. Meld that 
litigation which commenced in 1851 was sufficient to 
prevent the Law of Limitation from barring the 
plaintiff's right to sue, and that the circumstance 
that some only of the present defendants were parties 
to such litigation could make no difference with re- 
gard to the limitation bar. Qucere, — Whether, in the 
absence of such litigation, the Law of Limitation 
w'oukl have been a bar. Venkatas vami Nayak- 
KAN y. SUBBA RaTJ. SaNKARA SUBBAIYAN V. SUBBA 

Raf . ^ 2Mad., 1 

53 ^ possession hy 

avoidance of sale- deed . — Cause of action. — Adverse 
possess ion. ^T \\q suit was instituted on the I 7 th of 
February 1874, the plaintiff* claiming the possession 
of his deceased brother’s share in the joint ancestral 
estate, by avoidance of a sale- deed, dated the 14th 
of May 1859, on the averment that he and bis 
brother had mortgaged the estate, the mortgagees 
taking j)Ossessiou ; that after his brother’s death the 
defendant M., his widow, had made a sale of the 
share in favour of the defendant R., who had redeem- 
ed the mortgage about five years before suit and 
obtained possession; and that M., having made a 


2. ADVERSE POSSESSION— 
second marriage, bad lost her interest in the share. 
It was held that the suit w^as barred by limitation 
under article 145, second schedule. Act IX of 1871, 
reckoning the period from the date of the sale, from 
wliicli date P. began to hold adversely to the plain- 
tiff. Gobardhan V. Balmfkand . 7 N. W., 349 

59 . Act IX of 1874, art, 93. 

— Suit to set aside deed and for possession. — On the 
death of A., bis property was taken possession of by 
C, under an alleged deed of sale from A. Meld that 
a suit hy A.^s heir for possession and to set aside the 
deed was governed by Act IX of 1871, schedule II, 
clause 145, and not by clause 93. TitiLOCHUN Chat- 
tap AD hya V. Nobokishore Ghuttuok 

[2 C. L. R., 10 

60. — Suit for cancellation of 

deed of sale. — Plaintiff sued for cancellation of the 
sale of certain lands made to defendants in 1841. 
In 1843 defendants executed an agreement (A.) to 
plaintiff', giving her a right of re-purebase. The 
language of the document was— “ If you and your 
posterity pay in a lump the 175 rupees, w'e will hand 
over the lands to you." Upon the questidn of limit- 
ation, — Meld, in special appeal, that the plaintiff's 
claim was barred, more than twelve years from the 
date of the cause of action (1843 at latest) having 
elapsed before suit. Venkappa Chetti v. Akkf 

[7 Mad., 219 

01 . art. 91. — Suit for 

possession of immoveable property, — Suit for can~ 
cellation of instrument, — The purchasers at a sale in 
execution of decree of land sued to set aside an in- 
strument of nsiifructnary mortgage of the land exe- 
cuted by the judgment-debtor before the sale, and 
for possession of the land, alleging that the mortgage 
W'as fraudulent and collusive. Reid that, as the 
main and substantial relief sought was the recovery 
of possession of immoveable property from persons 
trespassing on it under the title of a fictitious mort- 
gage, and the declaration of the invalidity of the de- 
fendants' pretensions was no more than an incidental 
step in the assertion of the plaintiffs' title and right 
to possession, the limitation of twelve years was ap- 
plicable to the suit. Tawangar All v. Kura Mai, 
I L. R., 3 All, 394; S. A. No. 432 of 1882, decided 
the 11th August 1882, Weehly Notes, All., 1882, 
p. 173 ; Sobha Pandey v. Sahodra Bibi, 1. L. R., 5 
AIL, 322 ; Ramaiisar Pandey v. Raghuhar Jati, I, 
L. R., 3 AIL, 490 ; Uma Shankar v. Kalka Prasad, 

I. L. R., 6 AIL, 73 ; and the judgment of Straight, 

J, , in Mazara Lai v. Jadaun Singh, I. L. R„ 3 AIL, 
76, followed. Bhdwani Prasad v. Bisheshar Prasad, 
I. L. R., 3 AIL, 846 ; and Askgar Ali v. Mahayninad 
Zainulabdin, I. L. R., 3 ALL, 573, distinguished. 
Ikeam Singh v. Intizam Am 

[I. L. B,., 6 AIL, 260 

62. and art. 44. — Omission 

to sue withhi due time to set aside instrument affect- 
ing immoveable property . — Suit to recover property. 
Where a certain period is allowed by the Law of 
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Limitation within which an instrument affectiiisr a 
person s rights or immoveable property must be im- 

property are 

aflected fails to impugn such instrument within that 
period, that he will not be precluded from 

availing himself of the longer period allowed for the 
recovery of immovable property, provided that he can 
prove that such instrument is null and void so far as 
his interests are concerned. Raghoear Dyal Sahtt 
V. BhiIwYa Lal Missee . 1. Xi, R., 12 Calc., 69 

^ v;;: * Agreement not to exe^ 

cute decree.— Wrongful execution in breach of 
agreement —Deed of conditional sale.—Disamiaal 
of trust .— plaintiff sued in 1875 to recover pos- 
session of immoveable property which the defemhint 
had obtained in 1873, in execution of an ^o: parte 
decree dated the 8th June 1861. That decree was 
founded on a deed purporting to be a deed of condi- 
tional sale, dated the 24th IJecember 1853, executed 
by the plaintiff in favour of the defendant. The 
plaintiff alleged that the deed was executed in order 
Pi’operty against the claims of plain- 
tiff: s son, and the plaintiff sought to set it aside on 
account of defendant\s breach of an agreement, dated 
the 16th January 3856, whereby tlie defendant sti- 
pulated that plaintiff's possession should not be dis- 
turbed. The defendant, hfer alia, pleaded the bar of 
limitation against plaintiff's suit. Held that the 
suit was not barred by limitation, as plaintiff’s cause 
of action only arose when defendant lirst practically 
disavowed the trust by seeking more than nominal 
execution of decree. Paeam Singh: v. Lalji Mal 
[I. L. R., 1 Ail., 403 
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■ Siiit for recoverg of en- 


doived 2n'opertg.—li\ 1801 the shebait and proprietor 
of the gudi of a debsheha at K. alienated part of 
the land by deed of gift to B. for the purpose of 
founding a sheha at C., which was accordingly done. 
In 1823 the then shebait of the debsheha at K. insti- 
tuted a suit for the recovery of the alienated lands 
against the then shebait of the sheha at C., and in 
that suit it was declared that the sheha was indepen- 
dent of the debsheha, and the then plaintiff was re- 
ferred to a regular suit. In 1861 the then shebait 
of the dehsheba brought a suit for recovery of the 
lands against the then shebait of the sheba. Meld 
that the suit, not having been instituted until after 
the lapse of more than twelve years from the plain- 
tiff's succession to the sheba, was barred by the 
Statute of Limitations. S emble, —Tha,t the Statute 
of Limitatioiis, Bengal Regulation III of 1793, 
barred the suit twelve years after the death of A. 
Kissnonttnd Asheom Dundy v. Nuesingh Dass 
■Byeageb ..... MarsR., 485 

65. Meligiotis endowment . — 

Sale of trust property in execution. — Suit by trustee 
to recover the property.— h\ execution of decrees 
against the plaintiff, as the representative of his de- 
ceased father and brother, certain lands were sold to 
the first defendant. The plaintiff sued to recover 
them, alleging tliat the former owner of the lands 
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had assigned them to his (the plaintiff’s) brother and 
limiself (the plaintiff) and their descendants by a 
deed of gift to perpetuate the worship of the donor’s 
lousehold idol. Meld that the plaintiff' w'as entitled 
to recover the property. The gift was a valid one 
creating a religious endowment under the Hindu law • 
and that the plaintiff’s suit was not to set aside the 
sale, but was one by the trustee of the endowment to 
recover the property to which the limitation of 
twelve years was applicable. Rupa Jagshet -y 
Reishnaji Gotind . . I. L. E., 9 Bom., 169 

66. - ^ f mirasidar to re- 

cover land resigned to Government by his ancestor 
-Cause, of actio n^hx a suit brought by a mirasidar 
to recover possession of miras land, which his ances- 
tor had resigned to Government, against a holder to 
whom Government had sub.sequeirtly granted it it 
was held that the Statute of Limitations commenced 
to run against the mirasidar and his heirs from the 
time the miras was signed, and not from the date of 
the subsequent grant of it by Government. To the 
validity of the registration of miras land by amirasi- 
clar to Government the consent of his heirs is not 
lequisite. Aejuna valad Bhiva v. Bhavan talab 
Nimbaji . , . ^4 Bom., A. C., 133 



67. 


■ Suit by mirasidar to re- 


tin/ uestiiur lo r 

cover tenure relinquished and taken up by another.— 
Where a mirasidar left his miras in 1850 without 
executing a razinamali resigning it, and the miras 
lay waste until 1855, when the defendant took it ub 
and cultivated it, it was held tliat the cause of action 
01 tlie mirasidar arose in 1855, when the miras was 
taken up by the defendant. Lakshuman ILnui n 
Ramlal talad Mahipata . 6 Bom., A. C., 66 

■; Adverse possession. — Mo- 

Icurr an title.— Onus prohandi.—lld^ plaintiff pur- 
chased a mouzah from the proprietor in 1869, and 
now sued to obtain possession from the defendant 
who was proved to have held under a ticca lease 
down to 1856, and who now claimed to hold under a 
mokurrari lease, wdiich he said was granted by the 
former proprietor in 1859. The plaintiff failed to 
prove possession by Ms vendor within twelve years 
of suit brought,^ and therefore the Courts below^ 
dismissed his suit. On special appeal it was held 
that the defendant, before succeeding on the question 
of limitation, ought to have shown that the plaintiff: 
had notice of the mokurrari title set up. The case 
was sent back to the Court below to try the validity 
of that title. Dhanuk Dhabi Singh v. Gapi Singh 
[6 B. L. R., Ap., 161 : 15 W. R., 191 
Bee Pbahlad Sen v. Run Bahadue Singh 
[2 B. L. R., P, C., Ill: 12 Moore’s I, A., 289 

12 W. R„ p. c., 6 

69 . ^^2t to set aside jnokurra- 

ri grant. — Notice of claim. — Cause of action. In % 

suit by the guardian of a minor to recover possession 
of certain lands in her zemiiidari and to set aside an 
alleged mokurrari grant, the plaintiff’s case was that 
the defendants had held under a ticca lease, and had 
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ni-oii^-rallv held on after its expiration. The defend- 
ants set up an old moknrrari grant under which they 
claimed to hold in perpetuity upon the payment ot a 
tivccl rent. The High Court, overruling the decision 
oi- the iirst Court upon the Statute of Limitations, 
held, and, in the opinion of the Privy Coiincil, rightly, 
that the statute does not begin to run in favour 
the inokurraridar against the zemindar until the 
latter has had notice that the former claims under a 
moknrrari grant, and such notice was not given in the 
present instance twelve years before the commence- 
ment of the suit. Tekaetnee Gotea G^mabee ^ 
Saboo Coomaeeb . . 19 W. B., F. C., 

Affirming Tekaitnee Gottba Coomabee v. 
Beng-aIi Coax Company 

ri3 W. B., 129 : 5 B. L. B., 667, note 
^ 12 B, L. B., 282, note 

r^Q Act IX of 1871, art. 130,-^ 

Suit 'for possession after foreclosure proceedings.^ 
Under the Limitation Act of 1871, a mortgagee who 
has taken foreclosure proceedings may bring a suit tor 
possession at any time within twelve years irom the 
hpirarion of the year ot gi-ace. Article 135, sche- 
dule II of that Act, does not apply to such a ease. 
Ghihaiuin Dobey V. Ram MonaeuthI^m Dobey 
[7 C. L. B., 580 : I. L. E., 6 Calc., 566, note 

nj Su>y ly mortgagee for pos- 

sem'on after foreclosure.-ln a'suit by a mortgagee 
to obtain possession after foreclosure instituted more 
than twelve years after such mortgagee had, upon 
Lfault, become, under the words of the deed, entitled 
to possession, but within twelve years of the date of 
the expiry of the year of grace granted under the fore- 
closure proceeding, under section 145 of the 
Limitation Act, IX of 1871, that the period of limit- 
ation must he calculated from the date of the expiry 
of the year of grace, and not from the time when the 
default was first made. BtoMamoye Dassee ^ 
DINOBEKBHOO Ghose . I. L. E.,^ Ca^., Ill 

Ghtn.aeam Dobey ®. Ram Monabuth Ram Dobey 
[I. L. E., 6 Calc., 566, note : 7 C. L. E., 580 

AciXVoflS77, sen. II, 

Possession under mortgage . — Under a 


72. -7 

nmvfcgagc*dec(l,\vhich by its express terms allows the 
morto-o'^-ce a right to take possession npon detanlt by 
the uiort^^-agor in payment of the mortgage-money, 
the luort^igce, as absolute owner of the property, has 
twelve ySu^ from the time at which his right to pos- 
session commences, in which he may bring his suit 
for possession. But where there is no such stipula- 
tion in the mor^ gage, the right of the mortgagee to 
take possession does not accrue until after the expira- 
timi of the year of grace. Modun Mohun Chow- 
DiiEV V . AsiaAE Ally Bepabeb 

[I. L. B., 10 Calc., 68 : 13 C. L. R., 51 

See Denonalth Gangooly V, Nuesingh Peo- 
riiiAD Dos . 14; B. Xj. B.j 87 I 22 W. B.j 90 
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73 . — Suit to set aside alienation 

hy mortgagee . — The cause of action in a suit by a 
mortgagor to set aside an alienation by a mortgagee 
in possession arises froin the date of redemption of 
the property by the mortgagor, Adjoophya Singh 
.^.GiebhaeV . r . 2H.W.,199 


« 74 . Suit for redemption against 

person not claiming under mortgagee.— W)im the 
plaintdffi brought the suit for redemption, it was found 
that the defendant, who was in possession, did not 
claim under the mortgagee, and that for more than 
twelve years before the date of the suit he had held 
possession from the Government by a title adverse 
to that of the plaintiff. Seld that the claim was 
barred under article 145 of Act IX of 1871. The con- 
tention that so. long as the mortgagor is entitled only 
to the equity of redemption there can he no invasion 
of his interest cannot he assented to. There are 
cases in which the rights and interests of the moft- 
o-ao-or and mortgagee' are equally invaded, and in such 
caSis the mortgagor must come into Court within the 
time allowed for the recovery from trespassers of in- 
terests in land. Ammu n. Ramakeishna Sastri 


75 ^ Suit to set aside sale after 

conversion from mortgage into sale . — Where a 
mortgage is subsequently converted into a sale, the 
cause^’of action in a suit to set it aside arises, not at 
the date of the mortgage, but from the date of the 
sale, and if within twelve years from that date the 
suit is in time. Ieadat Khan v. Dabee Dyal 

[1 Agra, 180 


70 ^ — Adverse possession. — Ob- 

struction to the obtaining possession by a mortgagee 
under bis mortgage by persons who, while claiming a 
lien on the property, admitted the mortgagor’s title 
to the property , — Seld not to he adverse possession as 
against the mortgagee’s title as purchaser. Phema- 
nanddas Jiwanbas n. Jamnabai 

[1. L. B., 10 Bom., 49 


77 ^ Adverse possession. — Mori- 

gagorand mortgagee— Suit ly mortgagee for posses- 
sion of mo 7 'tgaged property. — Pre-emptio7i.— Pur- 
chaser for value toithout notice . — Under a registered 
deed of mortgage dated in May 1869, the mortgagee had 
a right to immediate possession ; but by arrangement 
between the parties the mortgagors remained in pos- 
session, the right of the mortgagee to obtain posses- 
sion as against them being, however, kept alive. In 
October 1869 the mortgagors sold the property, and 
thereupon one E. brought a suit to enforce the right 
of pre-emption in respect of the sale and obtained a 
decree, and got the property and sold it in 1871 to D. 
In 1883 the mortgagee brought a suit against D, to 
obtain possession under bis mortgage. ^ Seld, with 
reference to a plea of adverse possession for more than 
twelve years set up by the defendant, that the posi- 
tion of a person who purchased property by asserting 
a right of pre-emption was not analogous to that of 
an auction-purchaser in execution of a decree, but that 
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siicli person merely took the place of the original pur- 
chaser and entered into the same contract of sale with 
the vendor that the purchaser was making. There 
was privity between him and the vendor, and he came 
in under the vendor, and his holding must he taken to 
he in acknowledgment of all obligations created hy his 
vendor. Anutidoo Moyee Dossee v. Dhonendro 
Clmnder Moolcerjee, 14 Moore’s L A., 101 : S B. L, 
M.f 122y distinguished. Duega Peasad v. Shambhxt 
Nath . . . . I. L. E,, 8 All., 86 

78. Limitation Act, 1871, arts. 

15 and 32. — Suit hy minor to set aaide alienatio^i 
of property hy guardian . — A Hindu family being 
heavily oppressed with debts, ancestral and otherwise, 
the two elder brothers of the family, for themselves 
and as guardian of their minor brother, under Act 
XL of 1858, applied to and obtained from the Dis- 
trict Judge an order under section 18 of the Act for 
the sale of several portions of the ancestral estate, 
and sold the same under registered deeds signed by 
the Judge. Within twelve years after the registra- 
tion, the adopted son of the minor brother brought 
several suits against the purchasers to set aside the 
sales and recover back his share of the property, 
alleging that the two elder brothers had made the 
sale fraudulently and illegally to satisfy personal 
debts of their own. Meld that a suit of this nature 
was not a suit to set aside an order of a Civil Court 
under article 15, schedule II of Act IX of 1871; nor 
was it a suit to cancel or set aside an instrument not 
otherwise provided for ’’ under article 82, but that it 
was governed by article 145. Sikhee Chund v. Ditl- 

PtTTTY SlU^GH 

[I. L. E., 5 Calc., 863 : 5 C. Ii. E., 374 

79 . a,nd art. 11. — Suit for 

possession. — Ciyil JProcedure Code (Act VIII of 
1859), s. 246. --Limitation Act {XV of 1877), 
sch. II, art. 11, — Where, in consequence of an 
adverse order passed under the provisions of Act 
VIII of 1859, section 246, a suit is [since the Limit- 
ation Act (XV of 1877) came into force] instituted 
to establish the plaintiff’s right to certain property 
and for possession, such suit is not governed hy the 
provisions of article 11, schedule II of Act XV of 
1877, hut by the general limitation of twelve years. 
Koylaslh Clmnder Paul Chowdhry v. Preonatk Roy 
Chowdhry, I. L. M., 4 Calc., 610 ; Matonginy Massee 
V. Chowdhry Jiimmirijoy Midi ick, 25 W. E., 51S ; 
Joyram LoofY. Paniram I)hoba,8 C.L. E., 54 ; and 
Eaf Chunder Chatterjee v. Shama Churn Garai, 
10 C. L. E., 435, cited. Gopal Chundee Mittee 
1). Mohesh Chundee Boral 

[I. Ii. R., 9 Calc., 230 : 11 C. L. E., 363 

BiSSESStJR Bhugut V. Mueli Sahij 

[I. L. R., 9 Calc., 163 : 11 C. L. R., 409 

30. a3id art. 126— Suit to 

obtain possession of land from vendor who has been 
dispossessed and subsefjtieidly recovered possession . — 
Possession, Suit for. — A vendor who was at the time 
out of possession of certain immoveable property 
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and art. 126— continued. 

sold a share in it to a purchaser by a kobala. After 
the date of the sale the vendor recovered possession, 
and the purchaser, within twelve years of the vendor’s 
having so recovered possession, but more than twelve 
years after he had been originally dispossessed, insti- 
tuted a suit to obtain possession of the share covered 
hy the kohala. Meld that the suit was governed hy 
article 144 and not article 136 of schedule II of the 
Limitation Act (XV of 1877), and was not barred hy 
limitation. Article 136 does not apply to a suit 
brought against a vendor himself wdien he recovers 
possession. Ram Peosad Janna r. Lakhi Naeaikt 
Peadhan . . . I. L. E., 12 Calc,, 197 

ly auction purchaser 

to set aside alienation by judgment-debtor . — An auc» 
tioii-purchaser can sue to set aside any alienatiomnade 
by the judgmcnt-del)tor previously to the sale in execu- 
tion which he thinks to he collusive. BAicnoo 
Howaed 3 Agra, 15 

The cause of action in such a suit rvins from the 
date of transfer, and tlie suit is barred after the ex- 
piration of twelve years, unless the transfer was 
actually fraudulent. Naeain Bass r. Niddha Lall 

[3 Agra, 19 

82. Purchaser at sale for ar- 

rears of revenue. — Shilcmi taloolc. — A. purchased 
a zemindari of wliicli certiiin moiizalis were claimed 
and taken possession of by B. and C., as mokurrarr 
holders of a shikmi talpok created by the former 
zemindar before the Decennial Settlement. To a 
suit hy A. for the recovery of tlie lands, B. and 
C. pleaded limitation, calculating the period from 
the time of the purchase in 1833. Meld that limita- 
tion must be computed, not from tlie time of the 
purchase, but from the time wdien possession was 
taken from the purchaser. Wise v. Bhoobuh Moyb 
Debia 

[3 W. E., P. G., 5 : 10 Moore’s I. A., 165 

83. Suit hy purchaser to 

compel zemindar to register transfer . — Where a 
zemindar refuses to register a transfer on the appli- 
cation of a purchaser, the latter’s cause of action in 
a suit to compel him to do so arises from the time of 
such refusal, and not from tlie time wdien liis title 
accrued hy his purchase. RADimiA Pershad Sha- 
DHoo V. Gooeoo Peosuhno Roy . 20 W. E., 125 

34 . Eights of. — Limitation . — 

One of four children set up a deed of gift and a wdll, 
in virtue of which he was, in 1842, jilaced, hy a sum- 
mary proceeding of the Courts, in possession of the 
wdiole estate left by liis deceased father. The rights 
and interests of tw'o other children were subsequently 
sold in execution of a decree for debt, and purchased 
hy the present plaintilfs. A fourth child Instituted 
a suit against the iirst-iiientioned one, to set aside the 
deed of gift and wdll, the result of which wais tliat, 
in 1855, the wdll, w’liich affected tw'o thirds of the 
estate, w^as set aside as having been made without due 
consent of heirs, tlie consent alleged in the wdll being 
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held to he no conseni Tlie .plaintiffs now sued to 
possession of the shares of the two children whose 
rights and interests they had bought. Seld, re- 
versing the decision of the High Court, that the plain- 
' tiffs, as purchasers at an execution sale, were in no 
bettCT position than claimants under any other con- 
veyance or as-signment, and their cause of action 
arising in 1842 they were barred by limitation. 
-EiJAyET Hossein V. Gbidhabi Lall 

r2 B. L. R., P. a, 75 : 11 w. B., P. C., 29 
^ 12 Moore’s I. A., 866 
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SvAt to recover land sold 


in execution of decree. — Possession . — The purchaser 
at a sale held on the 14th September 1881 in execution 
of a decree in the form of a money-decree, obtained 
upon a mortgage bond executed by the father of 
a Mitakshara^ioint family during the minority of his 
only son, having failed to obtain possession of the 
property mortgaged, brought a suit for possession, and 
under a decree made in that suit obtained possession 
in November 1866. In July 1878 the wife and son 
of the iudginent-debtor brought a suit to^ recover 
possession from the purchaser of two thirds of the pro- 
perty, on the ground that the auction- purchaser was 
outitled only to the share of .the mortgagor. Meld 
that the suit, having been brought within twelve 
years from the date on which the defendant obtained 
possession, was not barred by limitation. Munbasi 
ICOEB r. NOWBUTTOIf KoER . 8 C. Xi. B., 4:28 


86 . 


• Settlement hy revenue au- 


Where the defendants, who W'ere, at the 
•gettlement in 1841, when the estate was farmed out, 
recorded as proprietors by the revenue authorities, 
did not hold proprietary and adverse possession till 
the expiry of the farming lease. Meld that the 
plaintiffs’ suit was not barred by limitation as not 
having been brought within twelve years after 1841. 
Eamaisheb Singh v. Saiva Zalim Singh 

[2 Agra, 8 


87 . 


Settlement hy revenue 


•authorities . — Co-sharer. —In a case in which, after 
•resumption, one of several shareholders, for himself 
and the others, took a settlement from Government, the 
right of any other shareholder to the property under 
the settlement accrued from the date of settlement ; 
and a suit within twelve years of that time was not 
■barred. Bhnwaeee Singh v, Eamanoogra Singh 

[10 W. B., 14 

gS, Suit for confirmation of 

partition.— Cause of action. — Limitation . — Where 
there had been a private partition of an estate, and 
the several shareholders had held their lands in accord- 
ance therewith, an application was made by some of 
the shareholders to the Collector to have a fresh 
partition made as if the whole lands were held 
jointly. Plaintiff, who was also a shareholder, object • 
ed, but his objection was overruled. Thereupon he 
Vjrought a suit for coniirmation of the partition, and 
for an injunction to stay the partition pending before 
the Collector. Meld that the plaintiff’s cause of 
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action against the defendants arose upon their mov- 
ing the Collector to interfere with the first partition, 
and that the period of limitation in respect of such 
cause of action was the same as in any other suit for 
determining the rights of parties to immoveable pro 
perty. Khoobun v. Wooma Chfrun Singh 

[3 C. L. B., 458 

89 . ~ — — - — — Cause of action,— Suit for 

possession and declaration of right to participate 
in permanent settlement of a mehal resumed under 
Peng. Beg. II of 1819. — Chur land was held by the 
proprietors of the adjoining estate. The chur was 
resumed by Government in 1835, and declared to he 
liable to assessment under Regulation 11 of 1819. 
The recorded proprietors of the adjoining perma- 
nently-settled estate, to which the chur was a con- 
tiguous accretion, refused to make a permanent 
settlement with Government at the rent demanded. 
The clinr was then held khas by Government for 
some time, and subsequently leased out for temporary 
periods to strangers. In these temporary leases Gov- 
ernment reserved the proprietor’s rights to come in 
and take a permanent settlement on the expiry of 
the temporary settlements, and also reserved an 
allowance of ten per cent, on the rent as malikana on 
their account, which sum had been kept in deposit 
in the Collectorate treasury. In 1867 Government 
made a permanent settlement with the defendant, one 
of the recorded proprietors of the contiguous estate., 
of the entire clmr, and refused the application of 
other shareholders in the estate to he joined in the 
settlement. The Collector, at the request of the 
defendants, applied the deposit in his treasm*y in 
satisfaction of the Government revenue. An unsuc- 
cessful shareholder brought a civil suit against the 
defendant for possession and a declaration of his 
right to participate in the settlement. Meld that 
the suit was not barred, as the period of limitation 
commenced from the date of the settlement with the 
defendant. Krishna Chandra Sandyal Chow- 
dry V . Harish Chandra Chowdey 

[8 B. L. B., 524 

S. C. IvEISTO Chundee Sandyal V . Kashee 

Kishoee Roy Chowdhry . 17 W. B., 145 

Krtsto Chijnder Sander Chowdhry y. 

Shama Soonduree Debia Chowdhrain 

[22 W. B., 520 

90. and art. IIB,— Suit for 

possession of land ba^ed on comprami.^e. — Specific 
performance. — A suit for recovery of possession of 
land, based on a compromise effected in the course of 
previous litigation between the parties, is not a suit 
for specific performance of contract, but a suit for 
“ immoveable property,” and would be covered, not 
by section 113 of the schedule to the Limitation 
Act, but by section 145. In a suit for recovery of 
possession based on an agreement to surrender 
possession, the possession of defendants at the time 
when they made the agreement to deliver over the 
land to the plaintiff cannot be taken as hostile to 
the plaintiff, but can only be considered adverse to 
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2. ADVERSE POSSESSIOlf— eofiiwweii. 

and art. 113 — continued^ 

plaintiff from and after the 'date of the agreement by 
reason of defendant’s refusal to carry out the promise. 
Betts o. Mahomed Ismael Chowdbet 

[25 W. B., 521 

91. 

Vendor and purchaser . — 

Transfer of immoveable property . — Specific perfornu 
ance (if contract.— Limitation Act, 1877, arts. 113, 
136.— On. tjae 27tli October 1865 the vendor of 
certain immoveable property executed a conveyance 
of such property to the purchasers. On that date 
the vendor was not in possession of the property, 
although his title to it had been adjudged by a decree 
against which an appeal was pending. The convey- 
ance did not contain any express promise or under- 
taking on the vendor^s part to put the purchasers 
into posssession. On the 24th February 1870 the 
vendor obtained possession of the larger portion of 
the property, and on the 23rd August 1872 of the 
remainder. On the 5th October 1877 the pur- 
chasers sued the vendor for the possession of the pro- 
perty, stating that possession was agreed to be deli- 
vered on the receipt of possession by the vendor,’^ 
and that the cause of action was that the vendor had 
not put them into possession. Meld that the suit 
was not one for the specific performance of a con- 
tract to deliver possession, to which article 113 of 
schedule II of Act XV of 1877 was applicable, but one 
to obtain possession in virtue of the right and title 
conveyed to the purchasers, to which either article 
136 or 144 of schedule II of that Act was applicable ; 
and that, whichever of them was applicable, the suit 
was within time. Sheo Peasad v. Udai Sikgh 

[I. L. R., 2 All., 718 

92, iQ declare will in- 

valid.— Beversioner . — Suit by 4., a Hindu lady and 
daughter of B., to declare invalid a will of B. made 
in favour of C., a relative. It appeared that £>., the 
widow of B., instituted proceedings againt C., the 
devisee, in which she claimed the property of B. 
Subsequently the widow, by a deed of compromise, 
admitted the rights of C. and abandoned her own. 
Meld (per Seton-Kaee, J.) that limitation in the 
present suit by A. against C., the devisee, ran from 
the date on which the widow admitted the devisee^’s 
rights, and not from any prior date, as during the 
period of the widow^’s dispute with the devisee she 
was protecting the interests of C., who claimed to be 
the reversioner, who would not have been heard in 
the matter, and had no right to sue during the 
pendency of such litigation. Soudaminee Dossee 
v. Bistoo Naeain Roy . . 8 W. B., 323 

— art. 145 (1871, art. 147; 1859, 

s. 1, cl. 15). 

See Aet. 62 (1871, AET. 60). 

[25 W. B,., 415 

See Aet. 14S . I. L. K., 10 Calc., 73 

Deposit. — Demand. — Cause 

of action.— The ifiaintiS, on leaving Calcutta in 


LIMITATION ACT, 1877, art 145 — eonii^ 

med. 

1850, deposited a sum of money with A., M., and C, 
on which they were to pay him R9 monthly, and re- 
turn the principal on his demanding it. R9 were 
paid to him monthly, until within twelve months of 
this suit. A. and B. had died since the date of the 
deposit. This suit was brought against C. and the 
representatives of A. and B. to recover the amount 
deposited, and a decree was passed against C. on his 
own admission. But the representatives of 4. and B, 
set up that the suit w'as barred. Meld that it was 
not a deposit under section 1, clause 15 of Act XXV 
of 1859. But held also, in accordance with the Eng- 
lish cases (from which, however, the learned Judge 
dissented), that the cause of action arose from tl e 
date of the agreement to repay the money on de- 
mand, and not from the date of the demand, and 
therefore the suit was barred. Paebati Chaeau 
Mookeiuea r. Ramnarayan AIatilal 

[5 B. L. E., 396 : 16 W. E.., 164, note 
But see Brammamayi Dasi v. Abeai Chabak 
Chowdhey . 7 B. L. R., 489 : 16 W. B., 164 ■ 

2 ^ — Deposit of Go'vernmenf re-' 

venue with Collector pending partition, — Account, 
Adjustment q/l— During the peiKlency of a butwara, 
the plaintiff purchased a share in an ijinali mehal and 
as the proportion of the Government revenue of each 
shareholder had not been ascertained, the share- 
holders, including the plaintiff^s vendor, and subse- 
quently tbe plaintiff, paid to the Collectorate whafc 
they tbouglit due from them on account of Govern- 
ment revenue. Upon an account stated in 1857 it 
was ascertained that, after all necessary deductions, 
a sum of RGSS was due to the plaintiff, who in 1864 
applied to the Collector for payment of the amount; 
but the application "was rejected, as the money had 
been previously drawn away by certain creditors of 
his vendor. In 1867 he sued the Collector for re- 
covery of the amount. The defence set up was thet 
the suit was barred by lapse of time. Meld that 
the Collector was not a depositary under the meaning 
of clause 15, section 1, Act XIV of 1859 ; that the 
cause of action did not arise on the demand for and 
refusal of payment, but on adjustment of the account ; 
and that the case came under clause 1 6, section 1. 
Gabind Chandra v. Collector oe Dacca 

[3 B. L. B., Ap., 57 : 11 W. B., 491 
In another case the Collector was held to be a de- 
positary within clause 15 of section 1, Act XIV of 
1859, as to a claim for malikana. Govi-rnment 
Bhoop Xaeain Singh . . ,2 W. R., 162 

STt. 14:B.—Smt to recover po.^session 

i of mortgage t property. — Demand. — In 1842 M. C, 
executed in favour of the plaintiff, his brother, who 
was in possession of the family property as kurta 
and administrator of the estate of their father, a 
mortgage of his (E. C.'s) share of the estate in con- 
sideration of B3,700 advanced to him by the plaintiff. 
In the mortgage-deed the money was expressed to be 
payable ^‘^on demand.’^ In 1847 an amicable parti- 
tion of the family property was proposed, and it was 
agreed that a certain portion should be allotted to 
tile plaintiff iii satisfaction of tbe debt due to him by 
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S, C., 'but tins arrangement was never carried out. 
In a suit brouglit in iS76 against the representative 
of S, C. for foreclosure of the mortgage, the plain- 
tiff, who had admittedly been since 1842 in posses- 
sion of the family property, alleged that no payment 
had ever been made in respect of the mortgage, nor 
any demand for payment, until 187 6. The defendant 
contended that the suit was barred by lapse of time. 
Meld, on the construction of the mortgage-deed, and 
under the circuinstances of the case, per Gahth, C. 
J., that a demand was necessary j per Maekbt, J., 
that the words “ on demand did not postpone the 
date of payment, and that the mortgage-money be- 
came ‘ payable at once. JPer Gaeth, C. J., and 
Maekey, j. — ii demand was made in 1847 on the 
agreement to partition the property. The suit, 
therefore, was barred by Act XIV of 1859, as being 
brouglit more than twelve years after the cause of 
action arose. That Act not only barred the remedy, 
but extingiiislied the right, and therefore the plaintiff 
could derive no advantage from the extended period 
of limitation given by article 149 of Act IX of 1871, 
which, repealed the Act of 1859. Article 149 of Act 
IX of 1871, moreover, only applies to cases in which 
some part of the principal or interest of the mort- 
gage-debt has been paid. Eam Chtjkbee Ghosaul 

V . ' JlJGGtrTMO:NMO,HINEY BabEB 

[I. L. B., 4 Calc., 283 : 3 C. L. B., 336 

— ^ — arts. 144, 1S2,— Suit 

for foreclosure. — The period of limitation pre- 
scribed for a suit for foreclosure by the Limitation 
Act (IX of 1871) is either twelve years under article 
132, or sixty years under article 149 of schedule II 
of that Act. Ganpat Pandijean& r, Adarji 
Dadabhai . . . I. L. B., 3 Bom., 312 

a.rt. 147. 

See x\ET. 132 . L L. B., 9 Mad., 218 

[I. L. B., 10 Bom., 519 

1, Mortgage. — Sale or fore- 

closure. — Adverse possession. — In 1823 the trustees 
of a marriage settlement invested the trust-funds 
in the mortgage of a house and premises at Entally, 
in the neighhourhood of Calcutta. The mortgagor 
was the first tenaiit-for-Iife under the settlement, and 
it was agreed that he should be entitled to remain in 
the house as long as he pleased, the rent of the pre- 
mises being set-off against the income of the trust- 
funds to which he was entitled under the settlement. 
In execution of a money-decree against the mortgagor, 
his right, title, and interest in the premises were 
purchased by the judgment-creditor, a lady who, at 
the time of execution and sale, lived in the mort- 
gagor's house. After the purchase, all parties con- 
tinued to live in the house as before. The mort- 
gagor died on the 14th of August 1867, and on the 
i3th of August 1879 the present suit for sale or fore- 
<dosure was instituted by the plaintiff, iu whom the 
legal and beneficial interest in the trust-funds had 
become vested. Meld that the position of the 
judgment-creditor under the sale of 1866 was not 
adverse to the plaintiff or those under whom he 
claimed ; that the suit was not barred by limitation i 


LIMITATIOIT ACT, 1877, art. 147 — conti- 
nued, 

and that plaintiff was entitled to a decree for sale. 
Anandmagi Dasi v. Mliarendra Chandra Mulcerji, 
S B. L. B., 122, distinguished. Manly Patter- 
son . . . " . I. L. B., 7 Calc., 394 

2. and art. 132. — Suit to en- 

force payment of money charged upon immoveaile 
property. — Suit hy a mortgagee for sale. — A suit 
upon a bond for money payable on demand by which 
immoveable property is hypothecated as security for 
the debt, wherein the relief prayed is recovery of the 
amount with interest by establishment of the right to 
enforce the hypothecation by auction-sale of the in- 
terest of the obligor in such property, is governed by 
article 147, and not by article 132 of Act XV of 1877 
(Limitation Act). Shib Lal r, Gang-a Paesad 

[I. B. B., 6 AIL, 551 

3. Mortgagor and mortgagee. 

— Suit iofolloiu mortgaged property. — A. mortgaged 
his property to B, in 1867, by a simple mortgage. In 
1868 A. sold the property to C. In 1870 B. brought 
a suit oil his mortgage against A. only and obtained 
a mortgage decree. In 1883 A. brought a suit against 
C. to enforce his lien against the mortgaged property. 
C. pleaded that the suit was barred by limitation, 
under clause 132 of the Limitation Act, Act XV of 
1877. Meld that the suit was governed by article 
147, schedule II of Act XV of 1877^ and therefore 
was not barred by limitation. Beojo Lal Singh v. 
Gour Charan Sen . I. L. B., 12 Calc., Ill 

4 . Mortgage. — Mortgagee, Suit 

hy a, to realise mortgage-debt by sale of mortgaged 
property, under power of sale . — Cause of action . — 
Construction. — By a mortgage-bond the first defend- 
ant mortgaged, on the 1st January 1864, certain pro- 
perty to plaintiffs’ deceased father, with an implied 
power to sell the same if the debt was not satisfied 
at the expiration of seven years from that date. On 
the 2nd January 1883, the first plaintiff filed a suit 
in his own name, as manager of the family, to have 
the debt realised by the sale of the mortgaged pro- 
perty. The third defendant insisted upon plaintilf’s 
other two brothers being joined as co-plaintiffs, and 
they were so joined on the 1st March 1883, at wliicli 
date both the lower Courts were of opinion that the 
suit was barred under section 22 and article 132 of 
the Limitation Act, XV of 1877. On appeal by the 
plaintiffs to the High Court, — Meld, reversing the 
lower Courts’ decrees, that plaintiffs’ suit was 
governed by article 147 of the Limitation Act, XV of 
1877, and, therefore, not barred. By the instrument 
sued on, the property in question was mortgaged to 
the plaintiffs’ father with an implied, if not express, 
power to sell the same in the event of the mortgage, 
debt not being paid at the expiration of seven years 
from the date of the mortgage. The period of limita- 
tion was sixty years from the 1st January 1871, 
Goyind Bhaichani) V. Kalnak 

[I. L. B., 10 Bom., 592 

art. 148 (1871, art. 148; 1859* s. 1, 

cl. 15). 

See s. 2 


I. L. B., 9 Bom., 475 
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»ued. 

Bee s. 10 (1859, s. 2). . 

[7 Bom., A. C., 149 
Bee Cases tjnbeb s. 19— Acknowledg- 
ment OE OTHEE Rights. 

1, Suit for redemption , — 

Mature of title of mortgagee , — The period of limita- 
tion for a suit to redeem a mortgage of immoveable 
property is sixty years, and this apparently without 
reference to the nature of the title the mortgagee in 
possession is asserting, Semble , — It makes no differ- 
ence that the hostile possession is supposed to have 
commenced on a claim of the defendant to a title al- 
together inconsistent with the mortgage. Tanji v. 


Nagamma . . . . .3 Mad., 137 

2. ^Relation of if.— Clause 


15, section 1, Act XIV of 1859, applied when there 
was some relation of trust, whether the property was 
given in mortgage or pawn, or simply deposited for 
safe custody,' Rutton Monee Debia v. Gunga 
Moneb Debia Chowdheain . . 3W. B.,94 

giiif 5 ^ mortgagor for pos- 
session of mortgaged propertg. — In a suit by a mort- 
gagor after a mortgage has been satisfied, for the 
recc)very of the mortgaged property, the period of 
limitation applicable is that prescribed by clause 15 
of section 1 of Act XIV of 1859. Lall Doss v. 
Jamal Ali . . • B. L. B., Sup. Vol., 901 

[S. C. 9 W. B., 187 

4, ZacJies. — Estoppel, — The 

laehes of a mortgagor in taking no steps for many 
years to enforce his alleged rights may afford evi- 
dence against the existence of those rights, but can- 
not estop him from asserting them, if they do exist, 
at any time within the period of sixty years allowed 
by section 1, clause 15, Act XIV of 1859. JuGGEE- 
NATH Sahoo V, Mahomed Hossein 

[14 B. B. B., 386 : 23 W. B., 99 
Xj. B., 2 X. A., 49 

5 ^ Rermissive occupation of 

house. — Suitfto recover house from heirs of tenant . — 
About twenty-five years before suit brought,— iS., 
being possessed of a house, allowed AT. to occupy it 
without paying rent, on condition that K. would 
keep it in repair, and restore it to R, on demand. 
Nine years afterwards, and without any demand 
having been made by A., K, died, and his heirs con- 
tinued to occupy the house, apparently on the same 
terms as X. had done. In a suit brought by R. 
against the heirs of E. to recover possession of the 
house, it was held that K. could not be deemed to 
have been a depositary of the house within the mean- 
ing of section 1, clause 1 5 of Act XIV of 1859, and 
the case was therefore governed by section 1, clause 
12 of that Act. Radhabhai Shama 

[4 Bom., A. C., 155 

0^ Conditional sale. — Suit for 

Redemption by the mortgagor of 
mortgaged premises held by a mortgagee under 
a gahau lahan mortgage is not barred by the mort- 


BIMITATIOKT ACT, 1877, art MB^contu 

meed. 

gagee^s possession of the premises for the period of 
twelve years after the date on which, according to the 
terms of the mortgage-deed, tlie mortgage is to 
he converted into a sale. Such a case is governed by 
the provisions of Act XIV of 1859, section 1, clause 
15. Keishnaji alias Babaji Keshat r. Ravji 

Sadashiv 9 Bom., 79 

to Shankaeehai Gulabehai^j. Kassibhai Vit- 
halbhai . . . .9 Bom., 69 

Ramji bin Tukaeam m Chinto Sakhaeam 

[1 Bom., 199 

Ramshet Bachashet -y. Pandhaeinath 

[8 Born., A. C., 236 

7. Suit for redemption. — Ad> 

ret'se possession.— K mortgagor sued his mortgagee 
to redeem, joining as defendant the person in posses- 
sion of the mortgaged land, who claimed to hold ad- 
versely to both the mortgagor and the mortgagee. 
ILeld that the possession of the last defendant being 
a trespass, not on the possession of tlie mortgagor, 
who had only the equitable estate, but on the posses- 
sion of the mortgagee, in whom the legal estate was 
vested, and the person in possession not inetending to 
be a bond fide purchaser from the mortgagee, he did 
not come within the exception in section 5 of Act 
XIV of 1859 ; that the trespasser could only succeed 
to such estate as the mortgagee possessed ,• and con- 
sequently that the limitation applicable to tlie suit 
as against him was sixty years, according to section 
1, clause 15 of Act XIV of 1859, the effect of which 
was not altered by any hostile possession commenced 
on a title independent of the mortgage. Vithoba 
BIN Chabh V. Gangaeam bin Bieamji 

[12 Bom., 180 

3 , ■ ’Right of purchaser . — 

Where B., an old judgment- creditor of X!s father, 
took out execution against K., whose rights in an 
estate w'ere accordingly sold and bought by B. him- 
self, B. bought, not K.^s right of suit (which as 
against a mortgagee would be governed by a limitation 
of sixty years), but a right determined by a decree to 
which clause 15, section 1, Act XIV of 1859, would 
not apply. Ram Sahtjn 8ingh v. Mahomed Ameer 

[13 W. B., 78 

9. Mad. Reg. II of 1802, s. 

18, cl. 4. — Right of redemption of otii mortgage . — 
In 1841 A, established her proprietary right to lands 
as against B. and an otti mortgagee then in posses- 
sion. In 1844 B. obtained a decree against the 
mortgagee in a suit to which A. was not a party, and 
assigned his rights under the mortgage to C., who 
continued to hold as Bis assignee down to 1860. 
Held that unless A. was aware, or might by ordinary 
diligence have been aware, of the suit of 1844, 
her right to redeem the. lands was not barred by the 
lapse of twelve years from the decree in that suit. 
PUDIYAKOYILAGAILA V. AlLHNANNALATTA KaDINNI 

[1 Mad;, 146 

Suit for redemption.’--- 

Assertion of ad’oerse title.— Xi held (in accord- 
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ance with the opinion of the Pull Bench) that the 
mere assertion of an adverse title will not enable 
a mortgagee in possession to abbreviate the period 
of sixty years which the law allows to a mortgagor to 
prosecute his right to redeem and seek his remedy 
by suit. Ramdyal v. Jawahir Ram, 8,D. A., N. W., 
186 li 22nd of April 1861, overruled. Sheopal v. 
Khadim Hosseiit . . . 7 N. W., 220 

11. — - Suit for redemption, 456 (a), 

of mortgage. — Adverse possession. — Title, Assertion 

The mere assertion of an adverse title by a 
mortgagee in possession does not make his possession 
adverse, or enable him to abbreviate the period of sixty 
years which the law allow^s to a mortgagor to prose- 
cute his right to redeem and seek his remedy by. suit. 
Sheopal v. Khadim Sossein, 7 N. IV., 220, followed. 
Where, accordingly, certain immoveable property 
was mortgaged in June 1554 for a term which 
expired in June 1874, and in July 1863 the equity 
of redemption of such property was transferred by 
sale to the mortgagees by a person who was not com- 
petent to make such transfer, and the mortgagees set 
up a proprietary title to such property in virtue of 
the Side, —Held in a suit to redeem such property 
instituted in March 1877, that such suit was not 
barred because it was not instituted within twelve 
years from the date of tiie deed of sale. Am Mu- 
hammad V. Lalta Bakhsh 

[1. L. R., 1 All., 655 

12. Suit for redemption , — 

Article 148, shediile II of the Limitation Act, 1871, 
applies to suits for redemption, and to such suits 
instituted against mortgagees, or persons claiming 
under them, except purchasers for value ; hut it does 
not apply to suits against strangers, nor to suits 
which are not suits for redemption. AMMUn. Rama- 
KEisHNA Sastu . . 1. L. R., 2 Mad., 226 

13 . — — and art. 14S.— Right 

to ofoiate as priest, Nature of suit to establish . — 
Immoveable property. — A right to officiate as priest 
at funeral ceremonies of Hindus is iii the nature of 
immoveable property, and a suit for redemption of 
such right therefore falls under article 148 and not 
under article 145 of the Limitation Act. Raghoo 
Pandey 'V. Kassy Parey 

[I. L. R„ 10 Gale., 73 : 13 C. L. R., 263 

14 .. Mortgage. — Subsequent 

agreement conveying to mortgagee for a term of years. 

‘ — JEffect of such agreement . — “ Once a mortgage al- 
way.s a mortgage.^’ — Suit by heirs of mortgagor to 
recover the property . — Usufructuary mortgage . — 
Where, after the expiration of the period pre- 
scribed for redemption, the mortgagor and mort- 
gagee agreed that the mortgagee should continue 
in absolute possession for a fixed term, and then 
restore the property free from the mortgage lien, — 
Meld that the agreement was distinct from the 
original mortgage, and was not intended to be a 
mortgage, but a conveyance for a term of years, and 
a suit to recover the property must be brought with- 
in twelve years from the expiration of the term 


LIMITATION ACT, 1877, art. 14B—conit-^ 

nued. 

stipulated in the agreement. GopaIj Sitaeam GunsS 
V. Desai . . . I. L. R., 6 Bom,, 674 

15 . and art 134:.— Joint 

mortgage. — Redemption by one mortgagor.— Suit by 
other mortgagor for his share. — Suit for redemption. 
— Transfer of property Act {IV of 1882), ss. 95, 
100. — A. and J. jointly mortgaged 36 sihams or 
shares of an estate to C. giving him possession. C. 
transferred his rights as mortgagee to T. and M. 
In execution of a decree for money against E. held 
by M., K.^s rights and interests in the mortgaged 
property were sold, and were purchased by P., whose 
heirs paid the entire mortgage-debt. R. an heir of J., 
sued the heirs of P. to recover from them possession 
of J.^s sihams in the mortgaged property, on payment 
of a proportionate amount of the mortgage-money 
paid by P. The plaintiff alleged that the mortgage 
to C. had been made forty years before suit. The 
defendants contended that a much longer period had 
expired since the date of the mortgage ,* that forty-one 
years had elapsed since C. transferred his rights 
as mortgagee ; that they had redeemed the property 
twenty-one years ago and had been since its redemp- 
tion in proprietary and adverse possession of the 
sihams in suit ; and that the suit was barred by limit- 
ation. Neither party was aware of the date of the 
mortgage, and neither adduced any proof on the 
point. Reid, applying the equitable principle adopt- 
ed in sections 95 and 100 of the Transfer of Property 
Act (IV of 1882), that the owner of a portion of 
a mortgaged estate, which has been redeemed by his 
co-mortgagor, has the right to redeem such portion 
from his co-mortgagor, and a suit brought for that 
purpose would be in the nature of a suit for redemp- 
tion, and would naturally fall within the definition of 
No. 148, schedule II of the Limitation Act (XV of 
1877) ,■ and it was not possible for one of two mort- 
gagors, redeeming the whole mortgaged property be- 
hind the hack of the other, to change the position of 
that other to something less than that of a mort- 
gagor, or to abridge the period of limitation within 
which he ought to come in to redeem. Held, there- 
fore, that article 148 and not article 134 of schedule 
II of the Limitation Act was applicable to the suit. 
Umrunnissa v. Muhammad Yar Khan, I. L. R., 3 
All., 24, distinguished. Paftcham Singh v. AU Ah- 
mad, I. L. ll., 4 AIL, 58, referred to. Nuea Bibi u. 
J AGAT Naeain . . I. L. R., 8 AIL, 295 

art. 149 a871, art. 151 ; 1859, s. 17). 

See Abt. 130 . I. L. R., 8 Gale., 230 

1. Suit to establish right to 

julJcur. — JBeng. Reg. II of 1805, s. 2. — A suit by 
Government to establish its right and title to a jnlkur 
was barred by limitation under section 2, Regulation 
II, 1805, if brought after the expiration of sixty 
years* adverse possession against Government. CoL- 
LECTOE OF RuNGPOEE 4?. PeOSUNNO CoOMAR 

Tagoee 5 W. B., 115 

2 , Suit for costs. — Puhlio 

right. — Exemption from limitation. — In a suit for 
the recovery of costs incurred by the Government of 
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Bengal, in virtue of the Statutes 3 and 4 William 
IV, Cap. 41, authorising the Crown to appoint the 
East India Company to take charge of appeals and 
bring them to a hearing, — Held, the recovex-y of 
such costs did not constitute a ‘^public right” ex- 
empting from limitation within Regulation II of 
1805. Gotebnment oe Bengal v. Shuertteftitoo- 
mssA , . . . . 3 W. B., P. C., 31 

[8 Moore’s I. A., 225 

3 , Siiii },y Q-omrnment for 

maintenanee of a gliatwali tenure in which alter- 
ation has been effected by fraud of the zemindar . — 
Where a zemindar sold a gliatwali mehal as a mal 
inehal, and not merely his right to I'eceive the quit- 
rent from the ghatwal, and the vendee in collusion 
with the former ghatwal granted him a mokurrari 
tenure, thus changing the nature of the tenure from 
a ghatwali into a mal tenure, — Held that the Gov- 
ernment had a right to sue so as to maintain its 
own nominee in possession of the land as ghatwal, 
and that the limitation of sixty years was applicable 
to such a suit. Petumber Dey r. Juggunnath 
Roy . . . . . . 18 W. R., 130 

4 , ^ and S. 28. — Suit by Crown 

for declaration of title and possession of forest 
land. — Mad. Reg. II of 1802.— Survival of right. 
— Limitation Act, 1859. — In a suit instituted in 
March 1879 by the Crown for a declaration of title 
to certain forest land and for possession of a portion 
thereof, the defendants alleged that the land has 
been in their possession for more than sixty years. 
Meld that it was incumbent on the Crown, under 
article 149 of schedule II of the Indian Limitation 
Act, 1877, to show’ possession of the proprietary 
rights claimed within sixty years, or, if the defendants 
proved possession, that such possession commenced or 
became adverse within such period. The District 
Court having held that, up to April 1st, 1873, wiien 
the Limitation Act of 1871 came into force, the limit- 
ation for such a suit was twelve years from the time 
wiien the cause of action arose, and that the suit w’as 
barred by adverse possession for tw^’clve years prior to 
April 1st, 1873, — Meld that, even if Regulation II of 
1802 applied to claims by the Crowm, inaunuch as 
the Regulation only barred the remedy and did not 
extinguish the right, and Act XIV of 1859 did not 
extend to such a claim, the right subsisted when the 
Limitation Act of 1871 came into operation, and as 
long as that Act was in force ; and that the Crown, 
being entitled under that Act to sue within sixty years 
from the date of the cause of action, and under sec- 
tion 28 of the Limitation Act of 1^77 to sue within 
two years from the 1st of October 1877, the suit was 
not barred. Secretary op State por India v. 
Vira Rayan . . . I. Ij. R.j 9 Mad,, 175 

5 , Suit by Government for re- 

covery of stamp duty in pauper suit. — Five years 
after the dismissal of a pauper suit, from the decree 
ill which no appeal had been preferred, Government 
sought recovery of the stamp duty by attachment 
and sale of the pauper plaintiff^ s property. Meld 
that the claim, being a “ public claim ” writhin section 
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17, Act XIV of 1859, was not barred. Collector oy 
South Arcot v. Thatha Chaeey . 8 Mad., 40 

Shami Mahomed v. Mahomed Ali Khan 

[2 B. L. E., Ap., 22 : 11 W. R., 67 

0 ^ after dispossession , — 

Disputes of private oioners . — Right of Government . — 

A dispute between two private owners, w’hether as to 
boundaries or lands, cannot divest the title of either 
to possession in favour of the Government, if the 
Government have merely a rent or jumma. The title 
to sue for dispossession of the lands belongs in such 
a case to the owner wdiose property is encroached 
upon. If he suffers his right to he barred by limita- 
tion, the practical effect is the extinction of his title 
in favour of the party in possession, but his cause of 
action cannot be kept alive longer than the legal 
period of limitation of twelve years by the expedient 
of imhicing the Collector to make common cause 
with him. Gunga Gobind Mundul v. Collector 
OP THE 24-Pergunnaits 

[7 W. R., P. C., 21 : 11 Moore’s I. A., 345 

7^ Lessee under Government* 

— The mere fact that the plaintiff claims as a lessee 
under Government does not entitle him to the bene- 
fit of section 17, Act XIV of 1859. Asu Mia v. Raju 
Mia . .1 B. L. R., A. C., 34 : 10 W. R., 76 

3 , hy purchase of Gov- 

ernment rights in a khas mehal . — A suit by the 
purchaser of the rights of Government in a khas 
melial to obtain possession is governed, not by the 
limitation of sixty years, but by that of tw’elve years 
Hossein Bursh V. Ameena Khatoon ■' 

[20 W. R., 231 

Boondi Roy v. Bunsee Thaeoor 

[24 W. B., 64 

9. Suit by mutw'iUi for en- 

dowed property. — Since the passing of Act XX of 
1863, a mutwalli, or manager of a Mahomcdan en- 
dowment, cannot be considered to be an officer of 
Government (a position he was held to have in the 
Privy Council case of Jewan Doss Sahoo v. Kubeer- 
oddeemyS IV. R., P. C., S : 2 Moore’s I. A., 390), and 
therefore the oi’dinary rules of limitation apply to a 
suit by him for endow’ed property. Lall Mahomed 
V. Lall Brij Kishobe . . 17 W. B., 430 

art. 151. 

See s. 12 . I. L. B., 10 Calc., 652 

art. 155 (1871, art. 153). 

See Appeal in Criminal Cases— Acquit- 
tals, Appeals Yrom — 

[I. L. B., 2 Calc., 436 

^ art. 156. — Burma Courts Act, 1875, 

ss. 49, 97. — Appeal from Recorder of Rangoon.— 
An appeal from the Court of the Recorder of Ran- 
goon to the High Court is an appeal under the Civil 
Procedure Code, and must he made within the time 
presci'ihed by article 156, schedule II of the Limit- 
ation Act. Aga Mahomed Hamadani u. Cohen 
i [I.L.B.,13Calc.,221 
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LIMITATION ACT, 1S77 ^-continued, 

art, 158. — Application to set aside 

award. — Ground for setting aside aioard . — Civil 
Procedure Code, ss, 521, 5^5. —Where, in accordance 
with an award irregutarly made, a decree was passed by 
the Court from which the defendant appealed,— 
that the defendant was not precluded from appeal- 
ing to the Judge from the first Courtis decree because 
he had not applied to set aside the award wdthin the 
ten days allowed by article 158, schedule II of the 
Limitation Act, inasmuch as that article applied to 
applications referred to in section 522 of the Civil 
Procedure Code, — i.e., applications to set aside an 
award on any of the grounds mentioned in section 
521, — and the defendant did not contest the award on 
any of those grounds. Muhammad Abid v. Muham- 
mad Ashhae . . . I. L. B., 8 All., 64 

— — art. 162. 

See Divoece Act, s. 16. 

[I. L. R., 6 Bom,, 416 

— art. 164 (1871, art. 157; Civil Pro- 

cedure Code, 1859, s. 119). 

L Ohligation on defendant 

against mliom ex parte decree has been passed. — The 
object of section 119, Act VIII of 1859, was to make 
it imperative on a defendant against whom an ex 
parte decree had been passed, and who desired to come 
ill and set aside that decree, to apply to the Court as 
soon as possible after he had notice of the passing of 
the decree, — i.e., within a reasonable time not ex- 
ceeding tliirty days from the first actual execution of 
process to enforce the judgment. Godam Ahyah 
V. Sham Soondee Koonwaeee . 7 W. R., 375 

Meaning of “ executing 

process of judgment. — Process of enforcing a judg- 
ment (within thirty days from which axlefendant may 
apply to set aside an ex parte decree) has not been 
executed within the meaning of section 119, Act 
VIII of 1859, until the proceedings in execution have 
been brought to a termination by a sale of the pro- 
perty attached. Kadha Binode Chowdhey v. 
Mudhoo Soodun Siecab . . 7 W. R., 198 

3 . Act X of 1859, s. 58.—JE:x 

parte decree^ Application to set aside. — Process 
for enforcing judgment was executed within the 
meaning of section 119 of Act VIII of 1859 and 
section 58 of Act X of 1859, when an attachment of 
the property of the defendant had taken place ; and 
any application by the defendant under those sections 
to set aside an ex parte decree must be made within 
thirty and fifteen days respectively from the date of 
the attachment. Eadha Binode Chowdhey v. 
Bigambueee Dossee. Nund Kishoee Doss v. 
Mahaeaja oe Buedwan 

[B. L. R., Sup. Vol, 947 : 9 W. R., 236 

4, Xlie thirty days after any 

process for enforcing the judgment has been exe- 
cuted,^’ within which a defendant might apply under 
section 119, Code of Civil Procedure, for an order to 
S(',t aside an ex parte decree, meant thirty days after the 
execution of any process against the person or pro- 
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perty of the defendant. Shib Chundee Bhadooeee 
V. Luckhbb Debia Chowdheain 

[6 W. B., Mis., 51 

Not process only against the person. Beuhm 
Paegash V, Dumeee Lall 

[1 N. W., Ed. 1873, 138 

See SooEH Moyee Dossee v , Nuemooda Dossee 

[15 W. R., '210 

And Kales Peosad v. Digambue Chatteejee 

[25W.B„72 

5. — Notice of ex parte decree. 

— It is not necessary that the judgment-debtor 
should have special notice of any process for enforc- 
ing an ex parte decree ,* he is bound to seek the 
remedy provided by section 119, Act VIII of 1859, 
within thirty days after execution of any process to 
enforce the judgment. Shumboo Chundee Holdae 
V. Ram Lall Ghose . . 13 W. B., 436 

Application for setting 

aside ex parte judgment after expiration of time 
limited. — A Judge has no jurisdiction to grant an 
application, made by a defendant against whom an 
ex parte judgment has been passed, to set aside the 
judgment after the expiration of the thirty days 
allowed by section 119 of the Code of Civil Proce- 
dure for making such applications. Such an appli- 
cation must be made within thirty days after the 
first process for enforcing the judgment against such 
defendant has been executed. Keshaybam TALAD 
Hieachand V. Ramchandea Teimbak 

[8 Bom., A. C., 44 

Anoeagee Kooee V. Abdoollah Khan 

[26 W. R., 99 

Application to set aside 

ex parte decree after 30 days have expired. — An 
application by a party to set aside an ex parte decree, 
which application he has had an opportunity of mak- 
ing within time and has neglected to do so, should 
not be entertained on the supposition that there has 
been collusion to defeat the defendant’s rights. 
Anoeagee Koee v , Adoollah Khan 

[26 W.'B., 99 

3 ^ Application to restore suit 

after dismissal of ex parte ca-s'e.— Where the suit was 
dismissed in accordance with the terms of an order 
that the Official Assignee should give security for the 
costs of the defendant within fourteen days and should 
he made a party to the suit within one month, and 
that, in default of such security, the suit should be 
set down for dismissal within eight days after the 
expiration of the time so limited, and the Official As- 
signee did not apply, within thirty days of the passing 
of the order of dismissal, either to the Court making 
the order or to the Appellate Court, for its reversal,— 
Reid that an application to the Appellate Court for 
the reversal of an order discharging a rule nisi for 
the reversal of the order of dismissal, and for the 
restoration of the suit to the board for hearing, was 
barred. Ibeahim bin Mahasin v. Abdue Rahi- 
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M.m BIN Abli. Gamble «?. Aebije Rahtman bin 
Alli . . . . . 12Eom.5 257 


0 ;' »_*»*... — ^ ^ JExeciition of ex parte decree, 

Notice of execution . — Notice of execution of decree 
is not sufficient process for enforcing it within the 
meaning of article 157, schedule II, Act IX of 1871. 
Such process means actual process by attachment in 
execution of the person or property of the debtor. 
POOENO Chundee Coondoo Peosonno Coomae 
SiEDAE . . . I. L. R., 2 Calc.j 123 


10. * Where property had been 

attached in execution ofadecreej—^e/^^ that the date 
on which the property was attached, and not the date 
of the sale in execution, being the date of executing 
the first process for enforcing the decree, was the date 
from which limitation should be computed under 
article,164, schedule II of Act XV of 1877. Fachu v. 
Ja/lMshen, WeeMif Notes^ All., 1SS4. p. 822, referred 
■to. H as Peasad v. Jaeae Ali 

[I. L. R., 7 All., 345 


11. Fx parte judgment, ApipU- 

eaiion for an order to set aside . — Civil Frocedure 
Code, &\ 108, — ^Execution of process for enforc- 
ing the' judgment F — An ex ‘parte order was made 
.against 8., to wlioin a certificate under Act XL 
of 1858 had been granted, revoking such certificate, 
"and granting it to A., and directing 8. to deliver the 
property of the minor to A. and to render an account 
of all inoiieys received and disbursed within thirty 
days. Ill pursiiaiice of this order a precept or injunc- 
tion ivas served oii'-jS. inforniiiig lier that the certifi- 
cate granted to her had been revoked and had been 
granted to A., and directing lier to deliver the 
property of the minor to A. and to render him 
accounts of all moneys realised and expended within 
one month. Held that such precept or injunction 
was a process for enforcing such ex parte order, 
,, and that it ivas “ executed wiien it ivas served on 8., 
within the meaning of article 164 of the Limitation 
Act, 1877. SuNEAj Kuaei v. Ambika Peasad 
SiNG-H . , . . I. li. B., 6 Ail,, 14 


10 ^ Code of Civil Frocedure 

(Act X of 1877), s. lOS.—Fx parte decree.— Setting 
aside . ex parte decree . — An ex parte decree was 
obtained against a defendant who applied to have it 
set aside .under, section 108 of the Civil Procedure 
Code. The application wan made more than thirty 
days from the date of attacliing the defendants’ pro- 
perty ill execntioii of the decree, hut within thirty 
' days of tiie service of the sale proclamation. Held 
that, tlie apiilication, was barred by limitation under 
article 104, schedule II, Act XV of 1877. In the 
MATTEE OE BhAOBUNESSHET. BhAOBUNESSHEY V. 
..,Je.dobendea Naeain M'DLLICK' 

[I. L. R., 9 Calc., 869 


— art. 165 (1871, art. 158). 

3 ^^ — Application for restitution 

hf person dispossessed. — Holiday . — In calculating 
tlui pcricfd of limitatiun ])rescrihc<l in sclualule II of 
Act IX of 18/1 for iipplicutlons as well as for suits and 
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appeals, the day on which the order or decree appeal- 
ed against was made should he excluded. Conse- 
quently, where a person, having been dispossessed of 
property held by him under a mortgage on the 14tli 
of December 1875, applied on the l4th January 
of 1876 for restitution, the 13th having been a Court 
holiday, it w'^as held that his application was within 
the limitation of thirty days prescribed by article 158, 
schedule II of Act IX of 1871. Ghejar v. Baeve 
[I. L. R., 2 Bom., 673 


2 . Fispossession under sale in 

execution of decree . — Summary order . — A person 
purchased certain property at a sale in execution of a 
decree in November 1878 : his purchase was confirm- 
ed and he obtained a certificate of sale on the 23rd May 
1879, from which date he remained in possession. 
The judgment- debtor applied unsuccessfully to have 
the sale set aside for irregularity. He had applied, 
before the sale took place, to stay the sale on the 
ground that tlie right to apply for execution wars 
barred. This application was dismissed, hut %vas 
allowed on appeal. It did not appear that the auction- 
purchaser was a party to the proceeding, or that 
lie w'as cognizant of the application. Two years from 
the date of the sale, and one and a half years from its 
confirmation, the jiidgraent-debtor on a summary 
application obtained an order setting aside the sale 
and putting the auction-purchaser out of possession. 
Held that the order w^as erroneous, the Judge liav- 
ing no power, after the sale had been confirmed, to set 
aside the sale by a snniinary order, and that under 
article 165 of Act XV of 1877 the application for 
such an order w^as barred. Mahomed Hossein v, 
Kokil Singh 

[I. L. B., 7 Calc., 91: 9 C. L. R., 53 


- — — — art. 166 (1871, art 159). 

Fxecution. — Sale in execution, 

the judgment-deltor heing ignorant of the execution 
proceedings through the fraud of the decree-holder. 
— Setting aside proceedings in execution. — Civil 
Frocedure Code (XIV of 1882), ss. 294, 311 . — In 
1879 R. obtained a decree against S. 8. gave security 
for the satisfaction of the decree, whereupon Z>. 
agreed not to take proceediggs in execution. In 
breach of this agreement, D. in the same year applied 
for execution and sold ecitaiii imniovealiio property 
belonging to S., of which K. became the purchaser. 
X. did not apply for possession until 1883, in which 
year he applied for and obtained possession of the 
property. 8. alleged that he then for the first time 
became awnre of the sale, and that by the fraud of 
R. and K. he had been kept in ignorance of the exe- 
.eutioii proceedings taken by R. in breach of the 
above-mentioned agreement, and within thirty days 
after K. obtained possession, he (8.) applied for a rever- 
sal of the orders whie.h liad been passed in tlie afore- 
said fraudulent ])roceedings. 1 ’li.e Sul)or<liiiate Judge 
held that the application was barred l>y article 166 of 
scliednie II of the Limitation Act, XV of 1877, and 
referred the ap|)licant to a scparat;e suit to set aside 
the sale. On ap})lication to the Higii Court, — Held, 
also, that article 166 of schedule 11 of the Ijimitation 
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Act, XV of 1877, did not apply. That article, as 
amended by section 108 of Act XII of 1879, only ap- 
plies to applications made under section 311 or section 
294 of the Civil Procedure C'»de, seeking to set aside 
a sale on the ground of a material irregularity in 
publishing or condiicting the sale, or on the ground 
that the decree-holder has pui'chased without the 
permission of the Court. Sakharam Govind Kale 
'ii, Damodae Akharam . I. L. B., 9 Bom., 468 

art. 167 (1871, art. 160), 

1. Symholical possession . — A 

purchaser of immoveable property, sold in execution 
of a decree, must, under Act XV of 1877, schedule II, 
article 167, if obstructed or resisted in endeavouring 
to obtain possession, apply, within thirty days, to the 
Court under the directions of which the execution 
sale was held, to be put into actual possession ; and 
if he omits to do so within thirty days from the time 
when his taking possession was first obstructed or 
resisted, his only remedy is by a civil suit. The 
plaintiffs, on the 3 1st January 1863, purchased a half 
share in a certain house at a sale iu execution of a 
decree, hut took no steps at the time to take posses- 
sion of it. In 1869 the Nazir of the Court was 
directed to put them into possession, and gave them 
symbolical possession. Afterwards, in 1871, the 
plaintiffs, again with the assistance of the Nazir, en- 
tered upon, and for the space of about a minute re- 
mained in, possession of one of the rooms in the 
house, uiuil they were turned out by the defendants. 
On the 18th of November 1876, the plaintiffs filed a 
suit, praying for a declaration of right and for a 
partition, and to be put into separate possession of 
the share that might be allotted to them on such 
partition. Reid that neither the symholical posses- 
sion given to them in 1869 by the Nazir, nor the mo- 
mentary and partial possession which they had ob- 
tained in 1871, was sufficient to to save limitation ; 
and that as their suit was brought on the 18th No- 
vember 1876, more than twelve years after the 31st 
January 1863, when they first became entitled to pos- 
session, it was now barred by limitiation. Shotee- 
KATH Mookeejeb V. Obhoy Nxtnd Roy 

[I. L. B., 5 Calc., 331 

2^ Warrant for possession . — 

Oh’trueiion in getting possession. — Civil Procedure 
Code, 1877, s. 32S , — Where a warrant for possession of 
land in execution of a decree was not executed owing 
to the resistance of the judgment- debtors in Septem- 
ber 1880, and no complaint was made under section 
328 of the Code of Civil Procedure, 1877, hut a 
fresh warrant for possession was applied for by and 
granted to the decree-holders and resistance was 
again made in January 1881 , — Held that a com- 
plaint by the decree-holders as to the second obstruc- 
tion, made within thirty days of the second obstruction, 
was not barred by reason of aarticle 167 of schedule 
II of the Limitation Act. Ramasekab a Pillai v. 
Dhaemaeava Goundan . I. L. R., 5 Mad., 113 

art. 168 (1871, art. 161; Civil 

Procedure Code, 1859, s. 347). 

Time for appeal. — Civil 
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Procedure Code, 18B9, s. 347. — To bring an appel- 
lant within the terms of section 347 of the Code of 
Civil Procedure, 185y, so as to give the Court jurisdic- 
tion, his application for re-admission of the appeal 
dismissed for default of prosecution had to be made 
within thirty days from the date of the dismissal. 
Mitto'O Kuan v. Ruhman Khan . 8 W. B., 361 

111 such an application the Judge is hound to see 
whether the reasons set forth for re-admission are 
satisfactory or not. Shomaeu Ali Sowdaghe a. 
Eusooe Khan Chowdhey . . 15 W. B., SO 

2, Application for re-admis* 

sion of appeal . — The time allowed by section 347 of 
Act VIII of 1859 within which to apply for the re- 
admission of an appeal dismissed for default of pro- 
secution, should not, where the appellant’s pleader 
has died without his hearing of it, be counted as 
commencing until the appellant has an opportunity 
of coming in under the provision of Regulation II of 
1827, section 54, clause 2. Bx paei’e Alike an 
Umaekhan . . .4, Bom., A, C., 92 

— art. 170 (1871, art. 162). 

See . . I. L. B., 2 Mad., 230 

arts. 171, 171A, and 171B. 

See AST. 178 . I. L. B., 8 Calc., 420, 837 

[10 C. L.. B., 449 
12 O. L. B., 421 

See Abatement op Shit — Shits. 

[I. L. B., 5 Calc., 139 : 4 C. L. B., 374 

See Abatement of Suit — Appeals. 

[I. L. B., 7 AIL, 693, 784 

1 , art. 171. — Death of appellant . — 

Civil Procedure Code, 1877, ss. 363 and 587. — Appli-' 
cation for substitution of heir to allow execution to 
proceed . — A suit was instituted and a decree obtained 
in the Court of first instance while Act VIII of 
1859 was in force, but the second decree was made and 
the second or special appeal preferred after Act X of 
1877 became law. Pending the hearing of such 
special appeal, on the 21st April 1878, the i^lain- 
tiff, who was also axjpeUant, died, and on the 16th 
August ill the same year, or more than sixty days 
after his father’s death, his son and sole heir applied 
to the Court to be substituted as appellant in place of 
the deceased, for the purpose of prosecuting the appeal. 
Held that the application was not made under section 
365, but under section 587 of Act X of 1877, as 
incorporated with the former section, and was there- 
fore not barred by article 171, schedule II of Act XV 
of 1877. Where the language of an Act of Limita- 
tion specifies the particular cases for which a period 
of limitation is provided, the Court ought not to inter- 
pret that language so as to include cases not falling 
within the strict meaning of the words used. In 
THE MATIEE OP RAM SUNKEE BhADOOEY 

[8 C. L. E., 440 

2. Abatement of suit, — Death 

of sole plaintiff after decree . — Civil Procedure Code, 


X 
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IS??, ss, S65, 372. — A sole pkintilff having died after 
decree, an application was made more than sixty days 
after his" death hy his legal representative for an 
order that his name might be substituted on the 
record for that of the original plaintiff, and that 
a sum of money, to which the original plaintiff, 
if alive, would have been entitled might be paid 
to him, the legal representative, — Meld that section 
372 of the Civil Procedure Code did not apply to the 
case, that section contemplating a procee^ng before 
the determination of the suit ; and, further, that the 
application was barred by Act XV of 1877, schedule 
li, article 171. Meld, also, that section 232 had no 
application. Section 365 of the Civil Procedure Code 
(amended hy Act XII of 1879, section 61) does not 
apply to the ease of a sole plaintiff dying after decree, 
the right to sue being merged in the decree* Cally 
CeUEN MuELICK V. BHFaaOBUTTY Churk M.ul- 
EiCK , , , , . . 5 C. L. B.., 108 

3. Meath of plaintiff' and suh- 

stitutio7i of his representatives as party to suit. — If a 
plaintiff dies after decree, his representatives are not 
bound to apply witliin sixty days to be made imrties 
to the suit, but liave tlie same time to file an appeal 
as the plaintiff would have liad. The Civil Proce- 
dure Code, sections 363, 365, and the Limitation Act, 
schedule II, article 171, do not apply to the case of 
a plaintiff dying after decree. Ramaeaba Sastri 
V. Minatohi Ammal . I, L. E.., 3 Mad., 236 

4. Civil Procedure Code, 1877, 

ss, 363, 365. — Abatement of execution proceedings . — 
Mepresentative. — The provision of the Limitation 
Act (XV of 1877), schedule II, article I7l, which 
gives a period of sixty days to a person claiming to 
be the legal representative of a deceased plaintiff 
under section 363 or 365 of the Code of Civil Ikoce- 
diire, does not apply to the representative of a 
deceased Judgment- creditor claiming admission to 
continue execution proceedings commenced hy him. 
Such a representative may come in at any tinfe, sub- 
ject always to the same conditions as n^ould have 
applied to the plaintiff himself, Gulabbas v. 
Lakshmae jSCabhae . I. L. E^., 3 Bom., 221 

6. and art. 171B.~^c25 XII 

of 1879, ss. 60 and lOS. — Deceased defendant .' — Ay- 
plication to make legal representative defendant . — 
Subsequently to the institution of the plaintiffs’ 
suit, one of the defendants died, and Ids son, as 
his legal representative, was made a defendant in 
his stead. The new defendant objected {inter 
alia) that his father had been dead more than 
six months b(;forc the a])plication of the plain- 
tiiis to make him a, defendant, and that, there- 
fore, the suit shouhl aljiite, as provided by the last 
cbiuse of section 368 of tlie Civil Procedure Code, 
Act, X (if lb77 (introduced by the amending Act XII 
of JS79) a,n<i article 171 1> of the Limitation Act XV 
of 1877, which pres<‘riiH‘S a ])eriod of sixty (lays with- 
in nldch an apjilication should be made to Imve the 
rcprc.scnlat ive of a, deceased defendant made a de- 
fendant to a suit. W'Ik’u the amending Act XII of 
1879 was passed,-- that is, on the 29th of July 1879, — 
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— and art. 171B — continued. 

the original defendant had been dead more than six 
months; but the plaintiff made an application to have 
the representative of the deceased defendant made a 
defendant before the publication of the Act in the 
local Gazette, Meld that the provisions of article 
171B of the Limitation Act should not have retro- 
spective effect, and that the plaintiffs’ application was 
not time-barred. Ivhusalbhai v. Kabhai 

[I. L. E., 6 Bom., 26 

6. Civil Procedure Code 

{Act XIF of 1882), ss. 3, 368, 582. — Respondent, 
Death of. — Practice. — StihstiUition of parties. 
— Having regard to section 3 of Act XIV of 
1882, it is clear that the word Code ” in schedule 
II, article 171B of Act XV of 1877, applies to the 
present Code of Civil Procedure, Act XiV of 1882 ; 
and that, therefore, the word ^‘"defendant” in sec- 
tion 368 of that Code, when read with section 582, 
must be held to include ^‘respondent,” In the 
MATTER OE THE PETITION OF SOHSI BhUSAN ChANB. 
SosHi Bhbsan Chanb V. G-rish Chunbeb Taxqu- 
DAB . . . . I. L. R., ll|Calc., 694 

7. and arts. 171A, 171B.— 

Civil Procedure Code {Act XIV of 1882), s. 582 . — 
liespondent, Decease of, after appeal filed, — Defend- 
ant. — Meld, hy the Full Bench, the word “ defeniaiit” 
in article 171B of the Limitation Act does not in- 
clude a respondent. Section 582 of Act XIV of 1882 
affects only proceedings under the Code, and does not 
extend the operation of any portion of the Limita- 
tion Act. Ubit Narain Singh v. Haeogoxjei 
Peosab . . . I. L. R., 12 Calc., 590 

8. - — and art. 171B. — AppUca- 

tion to sue in forma pau])eris. — Death (f opponent. 
Substitution of heirs. — Subsequent granting of appli- 
cation. — Code of CivilProcedure, 1882, ss.48, 36S, and 
410. — Neither article 171B of schedule II of Act XV 
of 1877 nor any other section of the Law of Limita- 
tion applies to an inquiry into a claim to sue m formd 
pauperis, and there is no limitation of time within 
which a mere applicant to sue as a pauper is bound 
to apply for tlie substitution of the name of a de- 
ceased opponent’s heir in place of such opponent. 
Article 171B applies to applications made under sec- 
tion 368 of the Code of Civil Procedure, which sec- 
tion only applies to the case of the death of a party 
to a suit, presupposing therefore the institution of a 
suit ; and in the case of an application to sue in 
forma pauperis, no suit is instituted until the appli- 
cation is granted, when hy section 410 it is deemed 
the plaint in the suit. Janaeban Vithal v. An ant 
Mahabey . . . I. L. B., 7 Bom., 373 

9. — Appeal, Abatement of . — 

Application for declaraiion of insolvency. — Appeal 
from order rejecting application. — Death of decree- 
holder ■‘respondent. —Xo applicatuyn hy appellant for 
suhstitution of deeeasedts representative. — Civil Pro- 
cedure Code, ss. 350, 351, 368, — The 

decree-holder- respondent, in an a^tiiesil from an order 
refusing an application by the Judgment*debtor for 
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declaration of insolvency under section 344 of tlie 
Civil Procedure Code, died, and tlie judgment-debtor, 
appellant, took no steps to have the legal representa- 
tive of the deceased substituted as respondent in his 
place. Seld that article 171B, schedule II of the 
Limitation Act (XV of 1877) applied to the case, 
and that, as no one had been brought on the record 
to represent the deceased respondent within the 
period prescribed, the appeal must abate. 
Mahmood, J., that whatever the position of the 
parties might have been in the regular suit, in the 
insolvency proceedings the judgment-debtor occupied 
a position analogous to that of a plaintilf, and the 
decree- holder occupied the position of a defendant. 
Warain Das v. Lajja Bam, I. L. S., 7 All., 693, in 
which Mahmood, J., differed from the decision of 
the Pull Bench, distinguished. Kameshab Sing-h 

Bisheshae Singh . I. Ij. B.j 7 All., 734 

10. and art. 171B.— Per 

curiam (Keenan J., dissenting). — An application by 
an appellant to make the representative of a deceased 
respondent party to the appeal does not fall under 
article 17 IB, but under article 178 of schedule II of 
the Limitation Act, 1871. Laeshmi r. Sei Devi 

[1 Ii. B., 9 Mad., 1 

11. — Civil Procedure Code 

(XIV of 1882), s,9. 868, 582. — Decease of respond- 
ent after appeal filed.— word defendant” 
in article 171B of schedule II of the Limitation 
Act (XY of 1877) does not include “respondent.” 
Balkeishna Gopai v, Bal Joshi Sadashiv Joshi 

[I. L. B., 10 Bom., 663 

22, - — Application ty represent- 

ative of fndgment- creditor to continue exec%i.tion of 
decree. — The provision of the Limitation Act (XV of 
1877), schedule II, article 171, which gives a period 
of sixty days to a person claiming to he the legal 
representative of a deceased plaintiff* under section 
863 or 365 of the Code of Civil Procedure, does not 
apply to the representative of a deceased judgment- 
creditor claiming admission to continue execution 
proceedings commenced by him. The Code of Civil 
Procedure (Act X) of 1877 does not provide that 
applications for execution shall, like suits, abate by 
the death of the judgment-creditor; such represent- 
ative may, therefore, come in at any time, as his 
coming in is contemplated in article 179, exidanation 
I of schedule II of the Limitation Act, subject al- 
ways to the same conditions as would apply to his 
principal. Gulaehas v. Laeshman Naehae 

[I. L. B.,; 3 Bom., 221 

art. 173 (1871, art. 164). 

L Mofttssil Small Cause 

Courts Act, XI of 1865, s. 21.—Neio trial.—Beview. 
—Where the circumstances of a case in a mofussil 
Small Cause Court admit of a new trial, an applica- 
tion for such new trial is governed by section 21 of 
Act XI of 1865 wliich is still in force notwithstand- 
ing the right of review given by section 623 of the 
Civil Procedure Code. But where the circumstances 
of a case do not admit of a new trial, but do admit 
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of a review, then the time within which an applica- 
tion for review should be made is to be governed by 
article 173, schedule II of Act XV of 1877. 
Mahon Mohon Pohhab v, Pueno Chtindea 
P tTEBOT . » . I. L. B., 10 Calc., 297 

2. Amendment of decree hy 

orders in execution. — Where the first CoiirPs decree 
in favour of the plaintiff was upheld in appeal, but in 
the course of the execution proceedings the lower 
Ai)pellate Court held that its judgment did not 
mean to uphold that decree in its entirety, it was 
held that this order was in the nature of an amend- 
ment of the decree, and that the ninety days allowed 
for an application for review should count from the 
date of such order. Bulobhudhue Mahantee r, 
Mhhhoosoodxtn Pandey . . 23 W. E„ 433 

art. 176 (1871, art. im}.—AppUca- 

tion. — Filing award hy arbitrators. — Civil, Proce- 
dure Code, 1877, s. 516. — The act of an arbitrator, in 
handing in an award to the proper officer of the Court, 
for the purpose of the award being filed, cannot be 
considered as an “ application ” within the meaning of 
the Limitation Act. Robaets v. Haeeison 

[I. L. B., 7 Calc., 833 : 9 O. L. B., 209 

art. 177 and s. 12. — Application 

for leave to appeal to Privy Council. — Time reqxiisite 
for obtaining copy of judgment. — Held {per Stuaet, 
C. J., Spaneie, j., dissenting) that, in computing 
the period of limitation prescribed by article 177? 
schedule II of Act XV of 1877, for an application for 
leave to appeal to Her Majesty in Council, the time 
requisite for obtaining a copy of the judgment on 
wliich the decree against which leave to appeal is 
sought is founded, cannot be excluded under the pro- 
visions of section 12 of Act XV of 1877. Jawahib 
Lal v» Haeain Das . . I. B. B., 1 AH., 644 

art. 178. 

Applications to enforce a “summary decision” 

, were provided for in section 22 of Act XIV of 1859, 
and this was continued in article 166 of Act IX 
; of 1871, the period of limitation being one year. 
The provision was omitted in the present Act, but 
this article (178) including “applications for wliich 
no period of limitation is provided elsewhere in the 
schedule ” has been inserted. Applications formerly 
coming under section 22 of the Act of 1859 and 
article 166 of the Act of 1871, if not otherwise 
expressly provided for, would presiunabiy, therefore, 
now come under article 178. 

1. Act XIV of 1859, s. 22.— 

Summary decision, — The words “ sninmary decision/^ 
as used in section 22, Act XIV of 1859, meant a 
decision of the Civil Court not being a decree made 
in a regular suit or appeal. XJiider section 22, Act 
XIV of 1859, the period for enforcement of such 
decision was one year from the time it was passed, 
Ramhean Mandal V. Eameswae Bhattaceaejeb 
[2 B. L. B., A. 0., 235 ; 11 W. B., 117 
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2. Act XIV of 1859, s. 2‘h~~ 

Decree tinder Act XIX of 1841. — Summary order . — 
A decree passed mider Act XIX of 1841 on a claim 
to a certain share of property by right of succession 
was a summary order, and therefore subject to the 
limitation of one year provided by section 22, Act 
XIV of 1859. Mazedoonissa Beebeb v. Fuezijn 
Beebee . . « • 4 W. B., Mis., 6 

3, Summary decision under 

Deng, Reg. VII of 1799. — To a process of execution 
to enforce a summary decision of the revenue autho- 
rities under Kegulation VII of 1799, Act XIV of 
1859, is held applicable ; and no proceeding in execu- 
tion having been taken out to enforce such decision 
or to keep the same in force within one year next pre- 
ceding the application for such, execution, it was 
held barred by limitation. Lxjchmee Kant Ghose 
©. Bamuh Dass Mookeejee . 17 W. E.., 472 

4. Act XIV of 1859, s. 22.— 

Summary decision. — Semhie, — An order under sec- 
tion 246 of the Civil Procedure Code was a summary 
decision within the meaning of section 22 of the Li- 
mitation Act. MaNCHAEAM IvAIiLIANDAS V. BaTI- 
EAL .Laishaneab . . 6 Bom., A. C., 39 

5, Act XIV of 1859, s. 22.— 

Summary decismi. — An order awarding possession 
under section 15, Act XIV of 1859, was a summary 
award to which the provisions of section 22 were 
applicable. A summary decision is not a final one 
on the matter at issue between the parties. In the 
MATTER OP NUBOO KiSHEN MoOKEEJEE 

[11 W. E.., 188 

0. Act XIV of 1859, s. 22 . — 

Order for costs in execution of decree. — An order 
for costs made as a contested matter in execution of 
a decree, was not a ‘'Lsuinmary decision or award 
within section 22, Act XIV of 1859, hut an order 
under section 20. Ruresh Xarain Roy v. Dai- 
ry mple, 9 TV, R., 438, followed. Mohan Lall 
SUEHI i V, Clptttunnisa 

[5 B. Ii. E-., 164, note : 11 W. B., 98 

7. Act XIV of 1859, s. 22. 

— Order dismissing application for execution . — 
All order of a Court dismissing an application for 
execution of a decree, on the ground that it was barred 
by the Law of Limitation, iwis not a summary deci- 
sion within the meaning of section 22. It was an 
order within tlie meaning of section 20 of that Act. 
Dhieaj Mahtab Chan,d Baiiaboor v. Bachaeam 
Hazea . 5 B. L. B., 162 : IS W. K., B. B., 74 

8. ^ Act XIV of 1859, s. 22.— 

Surnmarg order. — A judgment-cnalitor having in 
('xecutioii taken possession of lauds in excess of liis 
decree, ohjcction was raised ami a case instituted in 
which ad j lull ca, lion was nuule in favoui* of the judg- 
ment-debtor, llie order for ri-storat.iou of the excess 
land lieing conllrmiul in apiieal. Held t hat this order 
was not a summary one within the meaning of sec- 
tion 22, and that an application for its execution was 
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governed by the three years^ limitation, RooP Mun- 
GUL Singh v. Chooramun Singh . 16 W. B., 182 

a Act XIV of 1838, s. 22.— 

Decree under Registration Act, 1866, s. oS.—Qucere, 
— Whether a decree passed under section 53 of the 
Registration Act was or ivas not a summary decree 
within the meaning of Act XIV of 1859, section 22, 
Huenath Chatteejeb V. Futtice: Chendbe Stt- 
MADAB , . . .18 W. S., 512 

10, Act IX of 1871, art. 166.— 

Application for execution of decree. — Registration 
Act, 1866, s. 53. — An application for the execution of 
a decree made under section 53 of Act XX of 1866 
fell within article 166, and not within article 167, 
schedule II of Act IX of 1871. Jai Shankar v. Tetley, 
I. L. R., 1 All., 586, dissented from. A proceeding 
under section 53 of Act XX of 1866, though in the 
nature of a suit, was not a regular suit, and a decree 
made in such a proceeding was a decision of a Civil 
Court other than a decree passed in a regular suit. 
On the 13th July 1872 the appellant obtained a 
decree, under section 53, Act XX of ISGG, on a bond 
specially registered nnder section 52 of that Act. 
He applied for the execution of it, — first on the 
2nd September 1872, and again on the 18th August 
1875. The Court made an order on the 15th No- 
vember 1875 dismissing the proceedings on bis second 
application for execution. The decree not being 
fully satisfied, he again applied for its execution on the 
11th September 1878. Held that the application of 
the 11th September 1878 wars barred both under sec- 
tion 22 of Act XIV of 1869 and article 166 of 
schedule II of Act IX of 1871, no proceeding hav- 
ing been taken to enforce the summary decree wdthin 
one year next preceding the said application. Bhi- 
EHAMBHAT V. Feenanbez . I. L. B., 5 EOBl., G73 


11. Act XIV of 1859, s. 22.— 

Registration Act (XX of 1866), s. oS. — “ Decree^^ 
made upon a registered obligation. — Summary deci- 
.sion. — A summary decision means a decision arrived 
at by a summary proceeding, and a decree” made 
under section 53 of Act XX of 1876 wars a summary 
decision. Section 20 of Act XIV of 1859 wars intend- 
ed to apply to decisions, whether called judgments, 
decrees, or orders, made in a regular suit ; and section 
22 of the same Act w’as intended to apply to all other 
decisions. A decree made in 1867 under section 53 
of Act XX of 1866 held to be subject, as regards 
its execution, to the law of limitation provided in Act 
XIV of 1859, s. 22. Mina Konwaei r. Jhgq-at 
Setani 

[I. L. B., 10 Calc., 196: 13 C. B. B.., 385 
B. B,., 10 I. A., 119 

Application to pass judg- 
ment in terms of an award. — Civil Rrocedure Code 
1859, s. 327 ; 1877, s. 526. — At tlic request of the 
applicants, the low’cr Court filed an award on the 
20th December 1866, but no judgment was passed in 
terms of it. Several applications for execution of 
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the award were subsequently made and granted. The 
last application was made in 1880, and was rejected 
on the gi'ound that there was no decree to execute. 
The order was confirmed by the High Court on ap- 
peal. The applicants then applied to the lower 
Court to pass judgment in terms of the award. The 
Court rejected the application as barred under the 
Limitation Act, XV of 1877, schedule II, article 178. 
The applicants appealed. Heldj hy Saug-ent, C. Jl, 
and Kemball, J., that, looking to the provisions of 
the Codes of Civil Procedure of 1859 and 1877 with 
respect to the filing of awards in Court and the pro- 
ceedings thereon, it appeared to he the duty of the 
Court, under both Codes, to proceed to pass judgment 
according to the award as soon as it was ordered to 
he filed, without waiting for any application that that 
should be done, though such application was, as a 
matter of practice, usual ; and that being so, such an 
application was one which, under the authority of Ky- 
lasa Goundan v. Ramasami Ayyan^ /. L. R., 4 Mad,, 
172; and Vithal Jamrdan v. Fitkojirav Putlajirav, 
I. L. R,f 6 Bom., 586, was not within the contempla- 
tion of the Limitation Act. Held, further, that the 
same effect should he given to the language of sec- 
tion 327 of Act VIII of 1859 and section 526 of Act 
X of 1877. The expression “ may be enforced ’’ in the 
concluding part of section 327 ought to be read as 
“ shall be enforced as far as it applies to the Court, 
although the enforcement hy execution of the decree 
must always, of course, be permissive, as regards the 
plaintiff. Ihswaedas Jagjivandas v. Dosibai 

[I. L. R., 7 Bom., 316 

13. Application for certificate 

to collect debts of deceased person. — Article 178 of 
schedule II of the Limitation Act, 1877, does not 
affect an application under Act XXVII of 1860 
for a certificate to collect debts due to the estate of 
a deceased person. Janaki v. Kesavalu 

[I. L. R., 8 Mad., 207 

14. — Application for certificate 

of sale. — Civil Procedure Code, 1859, s. 259. — The 
provisions of the Limitation Act relating to applica- 
tions do not extend to an application by a purchaser 
of land at a Court sale under a decree to obtain a cer- 
tificate. Kylasa Gtoukdan V. Ramasami Atyan 

[I. L. R., 4 Mad., 172 

15. Certificate of sale, appli- 

cation for.— kviicle 178, schedule II of the Limitation 
Act XV of 1877, is not applicable to applications for 
certificates of sale- The provisions of the Limitation 
Act (No. XV of 1877) do not apply to applications to 
a Court to do what it no has discretion to refuse, nor 
to applications for the exercise of functions of a minis- 
terial character. V ithab J anard an r. V itho jie a v 
Putlajieat . . . I. Ii. R., 6 Bom., 586 

De VIDAS JaGJIVAN -y. PoRJADA BeOAM 

[I.Ii.R.,8 Bom., 377 

3 ^ 0 , Certificate of sale, Appli-‘ 

/on--- Where an application for a certificate 
of sale wa.s made five years and a half after the con- 
iiriiiaiion of the sale, — Held that it was barred by 
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article 178 of schedule II of Act XV of 1877. Titka- 
EAM V . Satvaji Keandaji . I. L. R., 5 Bom., 206 

17. Application for a certi- 

ficate of sale. — Accrzial of cause of action, — The 
applicant purchased certain land at a Court sale on 
the I7th February 1876. The sale was confirmed 
on the 20th March of the same year. The purchaser 
did not apply for a certificate of sale until the 10 th 
March 1880. Held that the application was barred 
by the Limitation Act, XV of 1877, schedule II, arti- 
cle 178. Held, also, that the purchaser's right to a 
certificate of sale accrued to him under sections 256, 
257, and 259 of the Civil Procedure Code, Act VIII 
of 1859, on the 20th March 1876, when the sale was 
confirmed. In he Khaja Patthanji 

[I. L. R., 5 Bom., 202 

18. — — Insolvent judgmsnt-deht or. 

— A'ppUeation hy creditor to prove claim. — In July 
1878 a person was declared an insolvent under the 
provisions of Chapter XX of the Civil Procedure 
Code. Only one creditor then proved his debt, and no 
schedule was framed. This creditor having applied 
for the sale of property belonging to the insolvent, 
another creditor, in May 1883, ■ apxilied to xnove his 
debt and to have his name inserted in the schedule 
which the Court then ordered to he framed. Meld 
that the application was governed by article 178 of 
the Limitation Act, 1877 1 and that the right to 
ajiply, having accrued at the date of the declaration 
of insolvency, the application was beyond time. 
Pabshadi Lal V . Chunni Lab 

[I. L. B., 6 AIL, 142 

19. — Application to amend 

decree.— Act X of 1877 (Civil Procedure Code), s, 
206. — An application to amend a decree, which is 
found to be at variance with the judgment, in accord- 
ance with the provisions of section 206 of the Civil 
Procedure Code, is an application of the kind men- 
tioned in article 178 of schedule II of Act XV of 
1877, and as such subject to the limitation of three 
years. In the mattee op the petition op Gaya 
Prasad v. Sikbi Prasad , I. L. R., 4 AIL, 23 

20. and art. YIB —Applica- 

tion for recovery of ivhole amount of decree under 
agreement . — Civil Procedure Code, s. 257 A. — On the 
27th August 1878 the holder of a decree for money 
and the judgment-debtor agreed that the amount of 
the decree should be payable by instalments, and 
that, if default were made in payment of any one in- 
stalment, the whole decree should he executed. The 
Court executing the decree sanctioned this agreement. 
On the 28th November 1881, default having been 
made, the decree-holder applied for recovery of the 
whole amount of the decree. Meld that the applica- 
tion was not one to which article 179, schedule II of 
the Limitation Act, 1877, was apxfficable, but article 
178, and the period of limitation began to run from the 
date of default. The principal recognised in Mag- 
huhans Gir v. Sheosaran Gir, I. L. R., 5 All., 243 j 
and Kalyanhhai Dipchand v. Ghanashamlal Jadu- 
natJiji, L L. R., 5 Bom., 29, ajiplied. Sham Karan 
V. PiARi .... I. L. B., 5 AH,, 596 
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21, Decree proMhiting 

execution till the expiration of a certain period. 
" — A decree, wMcli was passed on the 8th Deceinher 

1881, in a suit on a simxde mortgage-bond contained 
the following provision: ‘^If the judgment-debt is 
not paid within four months, the decree-holder shall 
have the po%ver to recover it by a sale of the mort- 
gaged property."’ On the 17th February 1885 the 
decree-holder applied for execution of the decree. 
Held that, inasmuch as the decree provided expressly 
that the decree-holder might not apply for its execu- 
tion till after the expiry of four months from its date, 
the limitation of article 178, schedule II of the Li- 
mitation Act, and not of article 179, should be applied 
to the case ; and the application for execution having 
been made within three years from the 8th April 

1882, wdien the right to ask for execution accrued, 

was not barred by limitation. ‘Thakab Das v. 
Shajdi Lal . . . I. Ii. B., 8 All., 56 

22, ^ Application for execution 

of decree. — An application for execution of a decree, 
made on the 29th May 1874, having been rejected, an 
appeal was preferred to the High Court, wdiich 
reversed the order of the lower Court. The property 
of the judgment-debtor had been attached previously 
to the application for execution, and part of it was 
afterwards sold on the 6th September 1875. A sub- 
sequent application to liave a further portion of the 
attached property sold was rejected on the 17tli Sep- 
tember 1875, on the ground that not only part of the 
property but the whole of it might have been sold on 
the 6th September. There being nothing to show 
that the attaelimeiit had ever been withdrawn, on 
the 31st Deceinher 1877 the judgment-creditor ap- 
plied that the property of his debtor might be sold in 
execution of the decree. Held that nothing had been 
done by the judgment-creditor since his application 
for execution, of the 29tli May 1874, to enforce the 
decree or kept it in force” (as defined by the Full 
Bench decision in Cliunder Coomar Roy v. Bhogoh^ 
utty Rrosunno Roy, 1 C. L. R., 23 : 8. C. I. L. R., 
3 Calc., 235) ; that the right to apply to have the 
property sold accrued upon the attachment, and 
accordingly that the present application, inasmuch as 
it had been made more than tliree years from the 
date of the attachiiient, was barred by limitation 
under article 178, schedule II of xlct|XV of 1877. 
JOOBEAJ SlNQ-H V. BUHOOEIA AL'UMEASEE KoER 

[7 C. L. B., 424 

23, Application for execution. 

— Intermediate suit . — Fresh application. — Revival 
of application. — On the 27th March 1878 the holder 
of a decree applied for execution. On the 27th May 
1878 the Court made an order directing that the ap- 
plication should he struck off, as the record of the 
forimu' executioii proceedings was in the Appellate 
Court, and that the decree-holder should make a fresh 
application when such reeonl was returned. On the 
28th May 1881 the dt'cree-holder renewed the apxjli- 
cjition ill accordance wdtli such order. Held, on the 
(question whether this application was barred by li- 
mitation, tliat it was not an application wdthin the 
meaning of article 179, schedule il of Act X V of 1877, 
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but one to which article 178 w’^ould apply | that li- 
mitation began to run when the record was returned ; 
and that, therefore (three years not having elajised 
from that time), the application in question was 
wnthin time. Kalyanhhai Dipchand v. Ghanasham- 
lal Jadunathji, 1. L. R., 5 Bom., 29 ; and Paras 
Ram V, Gardner, I. L. R., 1 All., 355, referred to. 
Bag-htibans Gie V. Sheosabak Gib 

[I. L. E., 5 AH, 243 

24, Application for revival of 

execution stayed hy injunction . — A decree was made 
against B., K., and Z. On the 13tli May 1S79 ap- 
plication was made for execution of tlie decree against 
B. and K. In August 1879 Z., who had preferred 
an appeal in the suit, applied on that ground for the 
stay of execution, and on the 22nd August 1879 the 
Court on the same ground ordered execution to be 
stayed. On the IGth December 1879 Zds appeal was 
dismissed. On the 24th June 1882 an application 
for execution of the decree against B. and K. was 
made. Held that such application might be regarded 
as one for revival of the proceedings in execution 
which had been stayed hy injunction, to which article 
178, schedule II of the Limitation Act, 1877, was 
applicable, and such application was therefore within 
time. The principle of decision in Ragliiibans Giv v. 
Sheosaram Gir, I. L. R., 5 All., 243; mid Kalyan^ 
bhai Dipchand v. Qhanashamlal Jadtinaihji, I. D. 
R., 5 Bom., 29, followed. Btjti Begam: v. Hihaii 
Chand . . . . I. II. B., 5 AIL, 459 

25, Application for execution 

of decree hy revival of proceedings after removal of 
injunction. — On the 28tli May 1878, application was 
made for execution of a decree, in pursuance of which 
certain property w^as attached and proclaimed for 
sale. On the day fixed for the sale the Court issued 
an injunction to stay the same until a suit, which 
certain persons who claimed the property had insti- 
tuted, had been decided. On the 14tli September 
1882, the suit having been finally decided on the 24tli 
January 1881, the decree-holder applied for execu- 
tion. Held that the application miglifc properly be 
considered to be for revival of the former proceedings 
after removal of the injunction, to which article 178 
of the Limitation Act, 1877, rather than article 179, 
was applicable, and was within time from the date of 
accrual of the right to apply on the final decision of 
the suit. Basaui: Lal v. Batijl Bibi 

[I. L. B., 6 All., 23 

26, Application under s. 411, 

Civil Procedure Code, 1877. — Court fees payable to 
Government under decree. — Government is not en- 
titled to any exemption from tlie provisions of the 
Limitation Act, 1877, rehitmg to applications. Held, 
therefore, that an application by Government under 
section 411 of the Code of Civil Procedure to recover 
the amount of Court fees from a party ordered by 
the decree to pay the same was subject to the pro- 
visions of article 178 of the Limitation Act, 1877. 
APPAYA V. COLLECTOB OP ViZAGAFATAM 

[I. L. B., 4 Mad, 155 
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27. Application for posses- 

sion after sale in execution of decree, — Period from 
loJbiclh limitation runs , — Tlie right to apply for pos- 
session after a sale in execution of a decree accrues 
on the date the certificate of sale is issued, not on 
that on which the sale was confirmed; the period 
of liniitatiouj therefore, counts from the former date. 
Basapa r. Maeya . . I. L. B., 3 Bom., 433 

2S. Application for posses- 

sion hy piircJiaser at a Court sale, — Civil Procedure 
Code, Act XIV of 1882, s. 318 , — An application by 
a purchaser at a Court sale to be put into possession 
is barred under article 178, schedule II of the Li- 
mitation, Act XV of 1877, if made more than three 
years after flic grant of the certificate of sale. Vi- 
'that Janardan v. Vithogirav Patlagirav, J. L, B,, 6 
Bom., 586, distinguished. Hanmaktrav Pandu- 
KAIN^G- JoaLEKAB U.'SUBAJI GlSMAJI 

[I. B. B., 8 Bom., 257 

29. Application for prohate. 

— The Limitation Act is not applicable to an applica- 
tion for probate; such an application, therefore, is 
not barred by article 178 of schedule II of that Act. 
Ik the matteb of the pbtitiok of Ishan Chhn- 
BBR Boy , I. L. B., 6 Calc., 707 : 8 C. L. B., 52 

SO. Application for prohate 

or letters or certificate of administration . — Article 
178 of scliedule II of Act XV of 1877 has reference 
only to applications under the Civil Procedure Code 
(Act X of 1877), and does not apply to applications 
for probate or letters or certificates of administra- 
tion, Bai Manekbai V, Makbeji Kavasji 

[I. L. B„ 7 Bom., 213 

31. — Application for ref und of 

excess payment . — Accrual of right to apply. — The 
jndginent-dehtors against whom a decree had been 
executed applied for a refund of money which they 
alleged had been recovered in execution by the decree- 
holders in excess of what was actually due under the 
decree. Upon this application an account was taken 
by order of the Court. Seld that the limitation ap- 
plicable to the case was that provided hy article 178, 
schedule II of the Limitation Act, and that the right 
to apply for the refund of the excess amount paid in 
execution accrued at the time when the account was 
taken and stated on the application of the judgment- 
debtors in the course of the proceedings in execu- 
tion. Mhla Baj V. Debi Dihal 

[I. L. B., 7 AIL, 371 

32, — — Application to revive a 

case and restore it to the board . — After a decree 
had been made in a suit, the case was, in 1875, 
struck out of the board for want of prosecution. ]Vo 
ste[)s v/ere taken to have it restored. In 1879 both 
the plaintiff and defendant died. In the same year 
the heirs of the plaintiff instituted a suit against the 
administrator of the defendant for the purpose of 
imviug the decree in the original suit carried out. 
Tills suit was dismissed hy the Court of first instance 
inidor section 13 of the Code of Civil Procedure, but 
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the Appellate Court, holding that the original suit 
was subsisting and might be reconstituted, directed 
that the plaintiffs should he allowed to amend their 
plaint by putting it into the form of a petition under 
section 372 of the Code. On a petition hy the 
plaintiffs praying that the originaT suit might be 
revived and restored to the hoard, — Meld that the 
application was not barred under article 178 of 
schedule II to the Limitation Act of 1877. Even if 
article 178 was applicable, the application would not 
be barred, limitation running from the time when 
the suit was allowed to he reconstituted. The Legis- 
lature did not intend to include in the Limitation 
Act every application to a Court with reference to 
its own list of causes, such as applications to transfer 
a case from one hoard to another, to transfer a case 
to the bottom of the hoard, change of attorneys, and 
so forth. Govikd Chhkdee Goswami v. Rhnghk- 
MONEY . I. L. B., 6 Calc., 60 : 6 C. L. B., 345 

33 . and arts. 171 and 171A. 

— Application to revive suit. — Right to apply . — 
Pending suit. — The right to apply in a pending suit, 
— i.e., a suit in which no final order has been made, 

i — is a right which accrues from day to day, and 
therefore the periods of limitation provided in articles 
171, 171A, and 178 do not apply in an application to 
' revive such a suit. Eedabkath Dutt v. Haka 
Chakd Dutt . . I. L. B., 8 Cale., 420 

34. Revival, AppUcaiionfor . — • 

Civil Procedure Code, 1877, s. 871 . — An application 
hy the legal representative of the plaintiff to revive 
a suit which has abated on the death of the plaintiff 
may be granted if made within three years from the 
time when the right to apply accrued, if the appli- 
cant can show that he was prevented from sufficient 
cause from continuing the suit. Bhoyeub Doss 
JOHUSEY V. DoMAN ThaKOOE 

[I. L. B., 6 Calc., 139 : 4 C. L. R„ 374 

35. and art. 17Q.— Injunction 

restraining execution. — Revival of proceedings hy re- 
presentative of decree-holder. — Substitution of name 
of representative on the record. — J. obtained a de- 
cree against the firm of M. R. in 1863, and on the 
16th September 1869 applied for execution by at- 
tachment and sale of certain immoveable property. 
The property was attached, but the sale was delayed 
by various causes until the 5th February 1876, when 
it was ordered to take place on the 18th March 
1877. Meanwhile P. brought a suit against J., and 
on 14th March 1876 he obtained an injunction re- 
straining J. from proceeding, life, to the sale 

of the attached property. J. appealed against the 
order granting the injunction, which, however, was 
confirmed on the 26th June 1878. Meanwhile, on 
the 22 lid January 1877, <1. had died, and thereupon 
the proceedings in the matter of the injunction as 
well as in P7s suit were carried on by Q-. as his re- 
presentative. On the 19th January 1880, P.'s suit 
was dismissed, and with it the injunction of the 14th 
March 1876 fell to the ground. On the 5th Febru- 
ary 1880 C. applied to have his name substituted 
for that of J , in the application for execution of fche 
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16tli September 1869, and to proceed with the case ; 
and on the 19th February 1880 this application was 
granted, and an order made that execution should be 
proceeded with on J/s: application of September 
1869. X, as representing the hrin of M. i2., appeal- 
ed. Meld that &. was entitled to execution. Where 
an application for execution has been made and 
granted, but the right to execute has been subse- 
quently suspended by an injunction or other obstacle, 
the decree -holder may apply for a revival of the 
proceedings within three years from the date on 
which the right to apply accrues, — viz., the date on 
which the injunction or other obstacle is removed 
(article 178 of schedule II of Act XV of 1877). 
Where a decree-holder, whose right of execution has 
been thus temporarily suspended, dies, his rei)resenta- 
tive has the same riglits as he had himself to apply 
for and obtain a revival of tlie proceedings. It wais 
contended in the above case tliat G-. had no right to 
apply for a revival of proceedings, unless his name 
was substituted on the record as Ms representative ; 
that as his right to apply for such substitution ac- 
crued immediately upon J/s death, which had Imp- 
pened more than three years previously, so much of 
his application of 3rd February 1880 as related to 
the substitution of names was barred by article 178 
of schedule II of Act XV of 1877 ; arid that, conse- 
quently, the other portion of his application which 
related to execution was necessarily inadmissible, iii- 
asinnch as it depended upon the substitution of G/s 
name, whicli it was too late to effect. Meld that, 
under the circumstances of the case, G/s right to 
apply for the entry of his name in the place of that 
of J. could not he regarded as having accrued im- 
mediately upon Ms death. At that time, Ms ap- 
plication for execution, being suspended by the in- 
junction, was to all intents and purposes non-existent. 
It could not be revived until the injunction was 
removed. During the continuance of the injunction, 
an application by G, for the entry of his name could 
not have been entertained by the Court, inasmuch as 
Ms application for execution was in abeyance and 
would never be revived at all in the event of P. suc- 
ceeding in his suit ; and even if P. failed, it might 
also happen that Ms application would not be re- 
vived in favour of G., for, even if he were Ms re- 
presentative at the date of his application, he might 
be dead before the decision of F/s suit. Kalyak- 
BHAI Dipchand V . Ghaixashamlal 

[I. L. R., 5 Bom., 29 
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Death of sole defendant. 
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order directing the suit to abate, but this application 
w’as also rejected on the 20th of September 1881. 
On appeal to the High Court , — Meld that the appli- 
cation which was rejected on the 22nd of November 
1880 w^as ail application under section 372, and not 
under section 368, of the Code of Civil Procedure ; 
and that the applicant was entitled to make the 
application within three years, as allow’ed by Act XV 
of 1877, schedule II, article 178. Gocool Chunder 
Gossamee v. Administrator General of Bengal, I, 
L. R,, 3 Calc., 726, referred to. Benode Mohini 
CHOWDHKA iif V, SHxVeat Chukdee Dey Chowbhey 
[I. li. B., 8 Gale., 837 : 10 C. L. B., 449 
12 C. L. R., 421 


37. 


Application for fresh 


summons. — Filing of plaint . — A plaint ivas tiled on 
12tli March 1875, and the siiminous to the defendant 
to appear and answer issued on 13th March 1875. 
Witli the exception of an application for substituted 
service made on 20th Marcli 1875, and which was re- 
fused, no furtlier steps were taken in the matter until 
21st March 1878, when the plaintiff applied for a 
fresh summons to issue, the time for the return of 
the first summons having long since expired. Meld, 
that the mere filing of a plaint, or the naked fact that 
a plaint is on the file, will not of itself prevent the 
operation of the law of limitation, and that as no 
steps had been taken to renew the summons for three 
years, and as no sufficient case to excuse the delay had 
been made out, the application was out of time, and 
should be refused. Bamkissen Doss v. Lijcket- 
NAEAiN . . . • I. li. R., 3 Calc., 312 


38. 


Application for summons 


— Legal representative. — Civil Frocedure Code, 
(Act X of 1877), ss. S6S, 372 . — In a suit for the 
recovery of land against a sole defendant, the latter 
died hi lore tlie lieariug. Sixty-three days after the 
death ot the defendant, the plaintiff applied to the 
Court to entt;r on the r(!cord tlie legal representative 
of tla.‘ deci.'ased defendant. On the 22nd of Novem- 
ber 1880, tlui CSxirt rejected the application under 
the pr(.>vi,sioiis (j1“ Act X.V of 1877, schedule II, article 
171^, and ordered the suit to aliate. On the same 
day the plaintiff applied to the Court to set aside the 


after period of limitation had expired. — Rides of 
High Court {4th December 1875), 1, 2, 5 . — In a suit 
upon a promissory note, dated the 4tli June 1873, 
payable three months after date, the plaint was filed 
on the 22nd November 1873, but no summons to 
appear was issneff until the 13th September 1878, 
when a Judge^s order for the issue of a summons 
was obtained ex parte. Meld that tlie suit was not 
barred by limitation. Geeendee Coomae Dutt v. 
JuGG-ABUMBA Dabee . I. L. B., 5 Calc., 128 


39. 


Fer curiam Keenan, J. 


dissenting). — An application by an appellant to make 
the representative of a deceased respondent party to 
the appeal does not fall under article 171 B, but under 
article 178 of schedule II of the Limitation Act^ 
1871. Lakshmi V. Sei Devi 

[I. L. B., 9 Mad., I 
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i. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION. 

Application for execution 

of decree on specially registered bond under Regis- 
tration Act, 1866, ss. 52, 53. — ECeldthsit article 167, 
and not article 166, schedule II of Act IX of 1871, 
applied to an applica-tion for the execution of a decree 
made under the provisions of section 53 of Act, XX 
of 1866 upon a bond specially registered under the 
provisions of section 52 of that Act. Jai Shankar 
V. Tetley . , . I. L. R., 1. All., 586 

But see Bhikambat v. Fernandez 

[I. L, R., 5 Bom., 673 

2. Order for costs by High 

Court on appealr-^kn oi\kr_ for costs made by the 
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1. LAW APPLICABLE TO APPLICATION FOE 
EXECUTION — continued. 

High Court on appeal came within the scope of arti- 
cle 167 of the Limitation Act of 1871, schedule II, 
Hurbuns Lall V. Sheo Narain Singh 

[21 W. R., 891 

3 ^ ... Application for execution 

of decree for costs when rejecting petition to appeal 
to Privy Council. — The period of limitation within 
which application must he made for execution of an 
order for costs passed by the High Court, when re- 
jecting a pietition for leave to appeal to the Privy 
Council is that specified in schedule II, article 167 of 
Act IX of 1871. Huero Pershad Roy Chowdhey 
V. Bhupendro Narain Dutt 

[I. L. R., 6 Calc., 201 : 7 C. L. E., 79 

4. Agyplicaiion to ascertain 

how much judgment-creditor has been paid. — An 
application asking the Court to ascertain and deter- 
mine how much a judgment-creditor has been over- 
paid is not barred by the lapse of the time allowed 
for execution of a decree if the applicant has not been 
guilty of laches, and if he has come with due dili- 
gence. Muthoora Pershad Singh v. Shumboo 
Geer 22 W. E., 211 

5. Decree in force at pa.9sing 

of Act XIV of 1859. — Where a decree was in force 
at the passing of Act XIV of 1859 it would be barred 
after three years ; but if steps had been taken, and 
an application made within that period, a second ap- 
plication would fall within the rule laid down in 
section 20 of that Act. Gregory v. Joychunder 
Banerjee . . 1 Ind. Jur., N. S., 80 

6. Decree in force at passing 

of Act XIV of lS59.—lii 1845 K. and M. obtained 
a joint deci’ee for possession and mesne profits against 
N. In 1846 possession was taken, and the case was 
struck off in 1847. In 1850 K. alone applied for 
execution and was refused, he not being the sole 
decree-holder. K. disappeared in June 1851, and 
was never afterwards heard of. In February 1852 
8. S., wife of K., and R., uncle of K., applied to exe- 
cute the decree, alleging that it had been transferred 
in gift to them by AT.; but their application was 
rejected because M. had not joined; and, secondly, 
because no order could he passed in the absence of 
K. On 28th December 1861 S. S. again applied 
for execution of the whole decree, claiming her 
husband’s share as his heir, and Mis under a deed 
of gift, and her application was rejected on the 
ground that, as twelve years from the disappearance 
of her husband had not expired, and she had not 
performed the ceremony of kooshaputra, she could 
not claim as his representative. An appeal from this 
order was rejected on 6th December 1862. In 1863 
S. S. applied for a certificate, under Act XXVIl of 
1860, to collect the debts due to her husband, ■which was 
granted in July 1864. The present application was 
made by 8. S. and M. on the 23rd August 1864, 
S. S. having performed kooshaputra on 18th June 
1863. The Court found that the various attempts 
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1. LAW APPLICABLE TO APPLICATION FOE 
EXECUTION-co«^m«et2. 

to execute were made bond fide. Heidi first, that 
the decree was in force at the time of the passing of 
Act XIV of 1859 ; secondly, that the present applica- 
tion, having been made within three years of the 
proceedings in 1861, was in time, under section 20 of 
that Act. PoGOSE V. Boistitb Lale 

[2 Ind. Jur., IN. S. 1 ; 6 W. E., Mis., 104 

7, Af plication for execution 

of decree.— 'Application for execution of a decree 
passed on 13tli May 1869, and for which the period 
of limitation was three years, was made on 13th May 
1872. Heldj the execution was barred by article 167, 
schedule II of Act IX of 1871, notwithstanding the 
suit had been instituted before 13th April 1873. 
N'cjndo Coomab Mookeejbe V. Issue Chunder 
Bhuttaohaeji . . . 12 B. Ii. E., Ap., 9 

• Period from which limita- 

iion runs. — Pa^yments since that dcc/ie.— Limitation 
Act, No. IX of 1871, governs applications to execute 
decrees made before the Act, and, in computing the 
period of limitation, the Act directs the date of the 
prior application to be taken, and that date cannot 
be altered because intermediate payments may have 
been made on account of maintenance. Naeanappa 
Aiyan V. Nama Ammal alias Paevathy Ammal 

[8 Mad., 97 

See Keishna Chetty d, Eami Chetty 

[8 Mad., 99 

Mahaeakshmi Ammai d. Lakshmi Ammal 

[8 Mad., 105 

COLLBCTOB OP SOUTH AECOT V. ThATACHAEEY 

[8 Mad., 40 

9^ Application for execution 

of decree. — General Clauses Consolidation Act y 1868 ^ 
s, 6 . — An application for execution of a decree being 
made on the 27tli September 1871, — Held not to be a 
suit within the meaning of section 1 clause (a) of Act 
IX of 1871, and, therefore, barred under schedule II, 
article 167 of that Act, as having been made more than 
three years after the date of the last preceding ap- 
plication. The application of the 27th September 1871 
could not be regarded as a mere continuation of a pro- 
ceeding pending — viz.y of a former application of 
the 7tli January 1868 — within the meaning of Act I 
of . 1868, section 6, at the time when the new Limita- 
tion Act came into operation, though the order on the 
latter application, having been made on the 31st March 
1870, would possibly have been a sufficient proceeding 
within the 20th section of Act XIV of 1859 to con- 
stitute a fresh terminus whence time might run 
under that Act. Govind Lakshuman r. Naeayan 
Maeeshvae . . . . ■ . 11 Bom., Ill 

Balkeishna V. Ganesh . 11 Bom., 116, note 

10, Act IX of 1871i s. i,— 

JExeeutlon of decree in suit instituted before 1st 
April 187S, — An application for execution of a de- 
cree is an application in the suit in which that decree 
has been obtained. From this, and from the enact- 
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1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION — cordinued. 

ment in section 1 of Act IX of 1871, that nothing 
contained in section 2, or in Part II of that Act, shall 
apply to suits instituted before the 1st April 1873, it 
follows that nothing contained in schedule II of that 
Act extended to an application for execution of a de- 
cree in a suit instituted before that date. No such 
application was barred by section 20 of Act XIV of 
1859, if made within three years from the date of a 
proceeding within the meaning of that section. Al- 
though the execution of a decree may have been actu- 
ally barred by time at the date of an application made 
for its execution, yet, if an order for such execution 
has been regularly made by a competent Court, having 
Jurisdiction to try whether it was barred by time or 
not, such order, although erroneous, must, if iinre- 
versed, be treated as valid. Muitgue Peeshae 
Bichit u. Geija .Kant Lahiei 

[I, !». E., 8 Calc., 51 : 11 C. B. E., 113 
B. K., 8 I. A., 123 

Reversing, on appeal, Mungul Peeshad Dichit 
V. Shama Kant Lahiei Chowdw’ey 

[I. L. E., 4 Calc., 708 

11, Applications for exeou- 

tion, — Act IX of 1871, s. 1, — The time prescribed by 
the Limitation Act (IX of 1871) within wdiidi appli- 
cations for execution may be made, governs all such 
applications made during the time that Act was in 
force. Unnod a Pees ad Roy v, Kooepan Ali 

[I, L. B., 3 Calc., 518 ; 1 O. B. E., 408 

12. Application for execu- 

tion. — Laic in force at time of application. — The law 
of limitation applicable to proceedings in execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application for 
execution, in absence of a legislative provision to the 
contrary (such as that contained in section 1 of Act 
IX of 1871). Gueupadapa Basapa «?. Viebhad- 
EAPA Iesangapa . . I. B. E„ 7 Bom., 459 

13 Hxecuiion of decree. — Li- 

mitation applicable to execution of a decree passed 
previous to the 1st October 1877. — Limitation Act, 
XV of 1877, art. 179. — General Clauses Consoli- 
dation Act (J of 1868), s. 6, Effect of. — In execution 
of a decree, dated the 17tli January 1877, the judg- 
ment-creditor applied on the 13th May 1878 to have 
the property of his judgment- debtor sold on the 16th 
Septenibex*, 1878. Subsequently, on the 2nd June 
1881, he made a further application to have the decree 
executed. Meld that the case was governed by the 
provisions of article 167 of Act IX of 1871, and not 
by those of article 179 of Act XV of 1877 ; and that, 
as tlie application had not been made within any one 
of the periods given in tlie tliird column of article 
167, it was barred by limitation. Held, also, follow- 
ing Mungul Per shad Bichit v. Grija Kant Laliiri, 
L L. 1{., 8 Calc., 61, that although there is no cor- 
responding provision in Act XV of 1877 to that con- 
tained in section 1 of Act IX of 1871, all applications 
for execution of a decree are applications in the suit 
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IiIMITATIOH ACT, 1877, art 179— ooMii- 

nued, 

1. LAW APPLICABLE TO APPLICATION FOR 
EXECUTION — continued, 

wliicli resulted in that decree. Behaey Lall 
GOBEfiDHtTF LALL 

[I. L. 9 Calc., 446 : 12 C. Xi. B., 431 

14, 'Execution of decree^ Ap- 

plication for. — Step in aid of execution. — Mepeal, 
Effect of — On tlie 28th September 1877 an applica- 
tion was made for execution of a decree. On the 8th 
July 1878 the decree-holder deposited R2 as nilamee 
fees,— that is to say, costs for bringing- certain pro- 
perty to sale in execution of the decree. On the 2Sth 
March 1881 a further application for execution of the 
decree was made. Meld that the deposit of 112 as 
nilamee foes on the 8th July 1878 was a step in aid of 
execution of the decree, and that the application of the 
28th March 1881, being within three years from the 
date of the deposit, was not barred by limitation. 
QucBre^ — Whether, inasmuch as Act IX of 1871 is 
repealed by Act XV of 1877, and the later Act con- 
tains no provision similar to that contained in section 
1 of Act IX of 1871, Act XIV of 1859 can be said to 
have been repealed in respect of suits instituted be- 
fore the 1st of April 1873. Rabha Peosab Sinq-h 
V. SuNDUs Lall . . I. Ij. B., 9 Calc., 644 

15 , Act IX of 1871 s. 1.— 

Application for execiitimi of decree passed before 
Act of 1877 came into force. — Application to keep 
alive decree. — The plaintilf obtained a decree against 
the defendant in 1872. He first applied for its exe- 
cution in 1874, and bis application was disposed of 
on the groniid that the requisite Court fee had not 
been paid. His next application was in 1876, and it 
was disposed of because no property could be found 
to satisfy the decree. His third application, made on 
the 10th of March 1879, w^as one asking merely that 
the decree might be kept alive. He now applied for 
the fourth time on the 26th of November 1881, and 
souglit execution of the decree. Meld that the law 
of limitation applicable to proceedings in execution is 
not the law under which the suit was instituted, but 
the law in force at the date of the application for exe- 
cution, ill absence of a legislative provision to the 
contrary (such as that contained in section 1 of Act 
IX of 1871). The law of limitation, therefore, to be 
applied to the application of the 10th March 1879, 
was Act XV of 1877; and inasmuch as that applica- 
tion did not ask for any step to be taken towards exe- 
cuting the decree, it was not in accordance with arti- 
cle 179, schedule II of Act XV of 1877, and did not 
save tlie present application from being barred. 
Mnnqul Fershad BieJhit v. Qrija Kant lahirij I. 
L, Ii.,8 Calc., 51, explained. Gueitpabapa Basa- 
PA t;. Viebuadeapa Ieasanoapa 

[I. Ii. B., 7 Bom., 459 

16, Proceeding to enforce judg- 

ment. — Act XV of 1877 operates from the date on 
which it came into force as regards all applications 
made under it. Beliary Lall v. Goherdhun Lall^ 1. 
L. E.y 9 Calc., 446, dissented from. An application 
foi* execution was made on the 2nd of March 1872. 
In the execution proctedmgs certain properties were 


LIMITATION ACT, 1877, art. 179 — Gontim 

nued. 

1. LAW APPLICABLE TO APPLICATION FOR 

EXECUTION— 

attached and a sale proclamation was issued. A 
claim to a portion of the properties was then prefer- 
red by third parties, and allo-wed on the 17th of June 
1872. The decree-holder failed to take necessary 
measures to bring the remainder of the property to 
sale, and the case "was struck off on the 4th of July 
1872. A subsequent application for execution -was 
made on the 14th of June 1875. Meld that the sub- 
sequent application was not barred by the provisions 
of section 20, Act XIV of 1859. Bechaeam Dutta 
■V. Abbbl Wahed . . I. Ii. B., 11 Calc,, 55 

2. PERIOD FROM WHICH LIMITATION 

RUNS. 

{a) Continuous Peocebbing-s. 

Order refusing execution 

operating as stay of process. — A decree-holder applied 
for the sale of certain property then under attach- 
ment in the suit. The Court refused to issue process 
for the sale, on the ground that the property could 
not he sold, as certain claims and suits respecting it 
wBre still pending. The claims and suits having been 
determined, the application was renewed. More than 
three years had elapsed between the date of the order 
on the iirst application and the date of the renewed 
application. Meld that the second application W’-as 
not barred, the order on the first application operating 
simply as a temporary stay of process for the sale of 
the property, and there being a 23ending proceeding to 
enforce the decree during the stay. Ragaya Pishaebi 
V. Ayumanjiei Mankal Thupan alias Vllia 
Thambeakle o . . , 4 Mad.j 261 

13 ^ Continuing attachment . — 

Ei^ocess to enforce decree, — An attachment of ] 3 ro- 
perty in execution of a decree operates de die in 
diem as process of execution upon a decree. Where, 
therefore, the late Sudder Court, by an order, dated 
25tli July 1855, directed that the judgment-debtor 
should be allowed to remain in the enjoyment of pro- 
perty then under attachment, that an order for the 
sale of the property should be stayed, but that the 
attachment should continue in force until the fur- 
ther order of the Court ; and on 10th May 1868 the 
High Court made on order setting aside the order of 
the Sudder Court, and stated that the assignee of the 
execution- creditor should be left at liberty to apply 
for execution of the decree, — Meld, on an application 
made reversing the decision of the Court below, that 
the right to enforce payment of the amount due 
under the decree was not barred. Beooks v. Pat- 
TAMMAEi Nan JAPP A Naiok . .4 Mad., 316 

But see Rabhika Chowbhbain v, Lukheb 
Chunbbe Ghose , . 18 W, B., 513 

19^ Continued proceeding , — 

Application struck off, — The effect of an order strik- 
ing off execution proceedings in consequence of an 
adverse decision against the decree-holder under Act 
VIII of 1859, section 246, is not to dispose finally of 
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IiIMITATIOH ACT, 1877, art. llB-conti-^ 

med. 

2, PERIOD PROM WHICH LIMITATION 
RUN S — continued, 

{a) CoNTmuous Peoceedikq-s— 

tlie application for attacliment and sale : and if the 
result of a regular suit prosecuted with due diligence 
is a final decree in his favour, and he makes an applica- 
tion for the execution of this decree, such application, 
whatever its form, is in substance one for the con- 
tinuation of the former proceedings, and is therefore 
not an application to execute the decree within the 
meaning of Act IX of 1871, schedule II, article 
167. Pyaeoo Tuhovildaeiisee v, Nazie Hossein 

[23 W. R., 183 

20. Beereediolder, Ref und 

of money paid to satisfy decree, — Revival of orU 
ginal decree, — Application to execute . — A decree 
having been satisfied by the decree-holder obtain- 
ing an order for the payment to him of a certain 
sum of money whicli was deposited in Court in 
Ms judgment- debtor’s name, the decree-holder, owing 
to subsetpieiit proceedings of the son of the judg- 
ment-debtor, had to refund the money which he 
had received. He then applied again for execution, 
but, many years having elapsed since the last proceed- 
ings, was met with the objection that his decree was 
harried by limitation. Held that, on a proceeding 
such as this, the old decree, which had been satisfied, 
could not revive. Abdool Juleel x. Kanchijn 
Dossee . . . . .24 W. R„ 143 


lilMITATIOF ACT, 1877, art. 179 — contU 


21 . 


Separaie decrees . — Coyiti- 


nued application . — Where a plaintilf obtained se- 
parate decrees against several persons in respect of 
several duties wliieli they were to perform separately, 
and the plaiiitift’ chose to proceed in the first instance 
against some, and not against others, in taking out 
execution , — Held that the proceedings in taking at 
difi'erent times were not continuous proceedings in 
execution, and that limitation would run separately 
from the date of the latest action in each case. 
Chowbhey Hubeehxje Singh v. Heidoy Naeain 

[25 W. B., 310 

22, ■ — — Application for execution 

of decree. — Decree barred by lapse of time .- — In a 
decree for possession passed on 19tli December 1874, 
the inquiry into the mesne profits was reserved for the 
execution stage. Possession having been taken, exe- 
cution was taken out for costs, but owing to dis- 
putes among the judgment- creditors the amount 
deposited in Court was not paid out till 7th February 
1868. After this, on 1st June 1870, application for 
further execution was made by assessment of mesne 
profits, upon which, attachment was effected. Held 
that, as the application of 1st ,Iiine 1870 was not for 
a contimiation of tlie original suit, but for execution 
of the decree, the judgnunit-(*.reditor was bound by 
the rules relating to exoviition ; but that, even if 
treated as an application fur adjustment of tlie wa- 
silat, it was rightly rejectud by reason of the great 
and needless delay. Wodoy Taea Chowbheani -y. 
Abdool Jubbue Cho wdhey . 24 W. B., 339 


2. PERIOD PROM WHICH LIMITATION 
RUNS — continued. 

(a) Continuous Peoceedings — continued. 
'which is pending must be looked upon as a conti- 
nuous proceeding until it is disposed of. ShueUT 
Chunbee Sen v. Abbool Khye Mahomeb Mobu- 
TESUB Billah . . . .23 W. B,, 327 


24. 


Continued app Uoatiofi.- 


Proceeding to enforce dec^'ce . — It was the object of 
the Legislature in Act XIV of 1859, section 14, with 
regard to the limitation for the cominencement of a 
suit, to exclude the time during which a party to the 
suit may have been litigating, bond fide and with 
due diligence, before a Judge whom he has supposed 
to have had jurisdiction, hut who yet may not Iiave 
had it. The same principle prevails in the construc- 
tion of section 20 with regard to executions. Held, 
accordingly, that a proceeding, taken bona, fide and 
with due diligence, before a judge whom the judg- 
ment-creditor believed, bo7idfide, though erroneously, 
to have jurisdiction, — in this case the Judge himself, 
also, having believed that he had jurisdiction, and 
having acted accordingly, — was a proceeding to en- 
force the decree within the meaning of section 20. 
Hiea Lal y. Babei Das . I. L. B., 2 All., 792 


25. 


• Application for execution 


23. 


Apjjlicationfor execution 


of decree , — Contirmed appUcation . — An application 


of decree , — On the 26th June 1867 a decree- holder 
applied for execution of his decree. A notice was 
thereupon issued to the judgment- debtor to show 
cause, on the 13th of July 1867, why the decree 
should not he executed against him. The judgment- 
debtor not appearing to show cause on the 13th 
July 1867, tlie Suhordinate Judge of Surat ordered 
a warrant to be issued. Subsequently, on the same 
day (13th July 1867), the decree-holder applied to 
the Court to stop all further proceedings in the case, 
on the ground that the judgment- debtor had pro- 
mised to satisfy the decree. The decree, however, 
remaining unsatisfied, the judgment-creditor, on tlie 
12th July 1870, presented a second application for 
execution. The Subordinate Judge rejected it as 
barred under section 20 of Act XIV of 1859, as it 
was beyond three years from the 26tli June 1867, the 
date of the previous application. On appeal the Dis- 
trict Judge confinned the order. On special appeal 
the High Court reversed tlie orders of both the lower 
Courts and held the proceedings to have commenced 
on the 26th June 1867, and continued till the 13tli 
July 1867, on which day the judgment- debtor was to 
show cause, and up to which day, therefore, the 
judgment-creditor must he considered as going on 
with one and the same proceeding, as the first Court 
actually made au order for a wasrant to issue on that 
day. Damobhae Lakhmidas v. Gulabbas Lal- 
CHAi 9 Bom., 254 

Decree remaining tinder 


attachment . — The period during which a decree 
remains under attachment should not be deducted 
from the time within winch proeoedlngs must be 
taken for the execution of the decree. Chandi 
Prosad Nandi v. Raghunath Dhar, 3 JB. L. -K., Ajp., 
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LIMITATION ACT, 1877, art llB-conti- 

mied. * 

2. PEEIOD PROM WHICH LIMITATION 
RUNS — continued. 

{ a ) CoNTlN-uotrs Peocebdik-gs— 

52, dissented from. Azmudbin ». Mathueadas 
Govaedhandas Gulabdas . 11 Bom., 206 

27. Application for execu- 

tion of decree. — Continuing proceedings. — A decree- 
holder applied for execution on the lObh of October 

1871. On the 24th of February 1872 he made an 
application to the Court executing the decree, that 
the case sliould be taken off the file for the present, 
but that the attachment which had been issued 
should be kept in force. The application was grant- 
ed, but the formal order, as drawn up, though it 
recited the application, was merely to take the case 
off the file. On the 6 th of February 1875 the decree- 
holder applied for further execution. It was objected 
that execution of the decree was barred by limitation, 
but it was held that limitation did not apply, as the 
petition was for the continuance of the suspended 
proceedings and not for fresh execution. Golami 
SAHTJ V, ClItFTTEE BhOOJ PaTUCK 

[3 C. L. R., 281 

28. Application for execution of 

decree. — Reversal of sale in execution. — A. obtained 
a decree against i?. on tlie 21st of June 1871, and 
applied for execution on the 10th of July following. 
On tlie 2 ik 1 of October of the same year property at- 
tached under such execution was sold, and, the sale- 
proceeds being paid over to A , the execution proceed- 
ings were struck off the file on the 28th of July 

1872. On the 14th of May 1873 R. obtained an 
order setting aside the sale and for refund of the 
sale-i)roceeds. A. thereupon, on the 22nd of December 
1874/, again applied to execute his decree. Held that 
such application was in substance one simply to con- 
tinue the proceedings already set on foot by the first 
application for execution, and, therefore, the right to 
execute the decree was not barred by the law. of li- 
mitation. IsstniEEE Dasseb V. Abbool Khalak 

[I. L. R., 4 Calc., 415 ; 3 C. L. B., 46 

29. Execution of decree . — 

Proceedings to enforce dec ree. — Held by a Full Bench 
(Peaeson, J., dissenting) that an application to exe- 
cute a decree against a judgment- debtor’s property, 
made more than three years after the last application 
for execution, was not barred by limitation under 
.article 167, schedule 11, Act IX of 1871, when the 
last application was interrupted by a successful 
objector against whom the decree-holder had to bring 
a regular suit and succeeded in obtaining a decree; and 
that the rene\ved application to execute within three 
years from tlie date of the decree in the said suit was 
not a fresh application for execution against the judg- 
inent-dehtor, but a continuance or revival of the 
previous appUeation interrupted by the objector. 

Feaesoh, J., contra, that under article 167, 
schedule II, Act IX of 1871, execution of decreewas 
barred. Paeas Ram v, Gaebneb 

[I* L. R„ 1 All, 365 


LIMITATION ACT, 1877, art, 179 — conti- 
nued. 

2. PERIOD FROM WHICH LIMITATION 
RUNS— cowfmejecf. 

{a) CoNTiNUOCTS Peoceedings — continued. 

30 - Application for execution 

of decree. — Revival. — Dehlcan Agriculturists^ Re- 
lief Act, 1879 and 1881, s. 4S,— On 20th July 1871 
the plaintiffs obtained a decree against the defend- 
ants for the sum of R4,083 and for the sale of their 
mortgaged property. On the i6th July 1877 tlie 
plaintiffs applied for execution. The application 
was granted, the property was attached, and the sale 
was fixed for the 30th November 1878. On the 18th 
November 1878 one of the defendants applied for a 
postponement of the sale until harvest time, when he 
said he would pay the amount of the decree. The 
sale was accordingly, wdtli the plaintiffs’ consent, 
jiostponed to the 31st May 1879. On the 13th 
June 1879 the plaintiffs informed the Court that 
negotiations were proceeding between themselves and 
the defendants for the settlement of the decree, and 
prayed that their application of the 16th July 1877 
might be struck off ; adding that, if the negotiations 
failed, they would present a fresh application. The 
negotiations for settlement proved abortive, and the 
case being one to which the Dekkan Agriculturists* 
Relief Act (XVII of 1879) applied, the plaintiffs 
took steps to obtain a conciliator’s certificate. These 
proceedings occupied the period from 3rd July 1880 
to the 19th January 1881. The certificate was 
granted on tlie 1st December 1881. On the 13th 
December 1881, more than three years after the 
date of the previous application, — viz., 16tli July 
1877, — the plaintiffs made the present application for 
execution. The defendants contended that it was 
barred by limitation. Held that the application 
was not barred. As it was understood between the 
parties when the application of the 16th July 1877 
was struck off on the 13th June 1879, that, if nego- 
tiations failed, a fresh application should be present- 
ed, the application of the 13th December 1881 was 
to be regarded as an application for the revival of 
the old execution proceedings. But, in any case, the 
application by the defendant, of the 18th November 
1877, for a postponement of the sale of his property 
when he promised to pay the amount of the decree, 
was an admission of the plaintiff’s right to execute 
the decree within the contemplation of section 19 of 
the Limitation Act (XV of 1877), and created a new 
period of limitation, which would ordinarily have 
expired on the 18th November 1881. As, however, 
by the provisions of the Dekkan Agriculturists’ 
Relief Act the period during which the conciliator 
was endeavouring to effect an amicable settlement — 
viz., from 8th July 1880 to 1st December 1881— 
would have to he deducted, the present application 
was within time. Vekeateav Bapb v. Bijesing 
V lTHALSING . . . I. L. R., 10 B03I1.S 108 

31, Civil Procedure Code, 5 . 

583, — JExecution of decree, — Decree enforcing the 
right of pre-emption. — Non-payment of purchase- 
money decreed hy Appellate Court. — Restitution of 
purchase-money paid under lower Courfs decree . — 
Application for restitution. — Revival of appUca- 
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LIMITATIOIT ACT, 1877, art. 179 — QQtltU I 

nued. 

2. PEUIOD FROM WHICH LIMITATION 
RUNS — continued, 

(a) CoifTiNUOUS Pkoceebings— 

Uon.--A decree for pre-emption was passed condi- 
tionally upon payment by the decree-holder of 
■Bl,139, and in July 1880 the plaintiff paid this 
amount into Court, and it was drawn out by the de- 
fendant in August 1881. Meanwhile, in July 1881, 
the High Court in second appeal raised the amount 
to be paid by the plaintiff to ii2,400, but the xffaintiff 
allowed the time limited for payment of the excess 
difference to elapse without paying it, and the decree 
for pre-emption thereupon became dead. In May 
1883 the plaintiff’ applied in the execution depart- 
ment for the refund of the deposit which had been 
drawn and retained by the defendant. This apxdica- 
tion was granted, and the defendant ordered to re- 
fund, and this order was confirmed on appeal in 
January 1885, and by the High Court in second ap- 
peal in May 1885. Meanwhile tlie first Court liad 
suspended execution of the order pending the result 
of the ax^peal, and in December 188-1 removed the 
a];>X)lication temporarily from the x>eiiding list. In 
February 1885 the plaintiff* applied for restitution 
of the amount deposited, asking for attachment and 
sale of property beioiigiiig to the defendant. This 
aiiplication was dismissed as barred by limitation. 
Jleld that this application was only a revival of the 
ax)plieation of May 1883 which was within time. 
iieldi also, that the plaintiff; was, in the sense of sec- 
tion 583 of the Civil Procedure Code, a party en- 
titled to a benefit by way of restitution under the 
decree of the High Court of July 1881; that it 
was a necessary incident of that decree that he was 
entitled to restitution of the sum which be bad paid 
as the sufficient price under the decree of the lower 
Appellate Court ; that he w^as competent under section 
583 to move the local Court to execute the apx)ellate 
decree in tins respect in liis favour according to the 
rules prescribed for the execution of decree in suits ; 
that he did this in May 1883 by an application 
made according to law in the proper Court in the 
sense of article 179 of the Limitation Act ; and that 
his jircsent application to the same effect, being 
within three years from that application, was within 
time. Nand Ram v. Sita Ram 

[1 L. R., 8 AIL, 545 

32, Application for execution 

of decree. — Step in aid of execution. — G. sued K., as 
the legal representative of lier deceased Imsband, 8’., 
on a bond executed by S. in bis favour, and obtained 
a decree. Subsequently be sued K. on a bond which 
she had personally executed in his favour, and obtain- 
ed a decree. On the 7th September 1875 be applied 
for execution of both these decrees, and S.^s landed 
esta-te, which stood recorded in K’s name, was at- 
tached. This estate was sold on the 20th February 
1877, being ])iit up for sale in one lot, in satisfaction 
of both decrees, in accordance with an ax^xffication 
made by G. on thc3 ICth February, and was imr- 
chased by Q. for tlie amount of the decrees. This 
sale was subsequently confirmed, and on tlie 10th 
December 1877, satisfaction of the decrees was entered 


IiIMITATIOIS* ACT, 1877, art. 

nued. 

2. PERIOD FROM WHICH LIMITATION 
RUNS — continued. 

(a) Continuous Proceedings — continued. 

up, and the execution proceedings struck off the file. 
Subsequently three of the heirs of S. in one case, 
and two in another, instituted suits against Q. claim- 
ing to recover from him such jiortion of the proceeds 
of the sale of SJ's property as had been ajiiiropriated 
to the discharge of G/s decree against aS., and such 
heirs obtained decrees for certain sums, which G. 
was obliged to pay. O. thereupon, on the 16th May 
1879, applied for execution of his decree against S. 
Held that such application was not one in contiima- 
tion of that made on the 7tli Se|)tember 1875, but 
w'as a fresh application, and the appli<‘ation made by 
G. on the IGtii February 1877 was not one for a 
step in aid of execution, within the meaning of article 
179, schedule II of Act XV of 1877, from which 
limitation could he computed, and tlie application of 
the IGtli May 1879 was harred by limitation. 
aroo Tuhohildarinee v. 'Nazir Hosseini 2B W. JK., 
183 ; Paras Ram v. Gardner, I. X. R., 1 All., So5 ; 
and Issurree Hassee v. Ahdool Khalalc, I. L. R., 4 
Calc., 415, distinguished hy Stkaight, J. Khair- 
UN-NissA V. G-auri Shankar . I. L. E., 3 AH., 484 

33. Futile attachment of pro- 

perty. — Subsequent application for arrest. — In 1874 
the appellant attached certain immoveable property 
of his judgment-debtor, the respondent. The at- 
tachment was disputed, and ultimately, on the 16th 
July 1875, was raised. In the same year the appel- 
lant brought a suit for a declaration that the projier- 
ty in question was liable to attachment, which was 
finally rejected on the Stli July 1880. On the 30th 
November following, the appellant applied for the 
arrest of the res];)ondent. The lower Court rejected 
the application as not being made within three years 
of the decree, as provided hy Act XV of 1877, sche- 
dule II, article 179. On appeal to the High Court, 
— Held that the execution process last applied for 
wnrs distinct in its nature from, and in no w^ay a con- 
tinuance or revival of, the previous proceedings in 
execution, and was, therefore, made too late, more 
than three years having elapsed since the jiassing of 
the decree. Krishna ji Raghunath r. Anandrav 
Ballal Kolhalkab . I. L. R., 7 Bom., 293 

34 ^ Application for execution 

I of decree. — On the ICtli September 1879, A., in exe- 
cution of a decree against V., applied for attacbment 
and sale of certain land, and on the 8th of January 

1880 the sale was confirmed. The purchaser, having 
learnt that V. had no title to the land, brought 
a suit and obtained a decree cancelling the sale on 
the 2nd April 1881, and on the 2iid of November 

1881 obtained an order for restitution of the pur- 
chase-money, which was tliereui)on paid to him by 
A. On the 2nd March 1883 A. applied for execution 
of the decree by arrest of V. Held that this ap- 
plication was harred by limitation. Khair-un~nissa 
V. Gauri Shankar, I. L. R., 3 All., 484, followed. 
Paras Ram v. Gardner, I. L. R,, 1 AIL, 355, dis- 
tinguished. ViRASAMI t?. AtHI 

[I, B. R., 7 Mad., 595 
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LIMITATION ACT, 1877, art. VlQ-conti- 

nued. 

2, PERIOD FROM WHICH LIMITATION 
RUNS — continued, 

(a) Continuous Peoceeding-s — continued, 

35, — -- — Application for execution 

of decree, — Decree for possession upon payment of 
mortgage amount and xalue of improvements^, — Final 
decree on ascertaining value of improvements . — In 
a decree for redemption of a Malabar kanam (mort- 
gage), it was ordered on tlie 12th December 1879 
that the defendants should put the plaintiff in pos- 
session of the land upon payment by plaintiff to 
defendant No. 1 of the mortgage amount, and of the 
value of improvements, to be determined in execu- 
tion, to such of the defendants as should be found 
entitled. On the 12th August 1880 the plaintiff ap- 
plied for execution, and on the 23rd September 1881 
an order was passed that execution should issue on 
payment into Court by the plaintiff of the mortgage 
amount and the value of improvements which had then 
been ascertained. The plaintiff having failed to deposit 
the said amount, the application for execution was 
struck oft' the file on the 10th November 1881. On 
the 8tli December 1883 the plaintiff applied again 
for execution, and objection was taken that the ap- 
plication was barred by limitation. Meld that the 
application was not barred by limitation. Dildar 
Mossein v. 3£ujeediinnissa^ L L. jK., 4 Calc., 629, 
approved. Keishnan v. Nil.\1vAndan 

[1. L. B., 8 Mad., 137 

(h) Wheeb theeb has been an ApPEAIi. 

30^ cl. 2. — Period from which 

limitation runs.— The words judgment, decree, or 
order in section 20 meant a judgment, decree, or 
order which could be enforced by execution. Bipro 
D oss Gossain V. Chunder Sikur Bhuttachaejee 
[B. I*. E., Sup., Vol., 718 ; 2 Ind. Jur., 
IsT. S., 248 : 7 W. K., 521 

The three years’ limitation prescribed by section 
20, Act XIV of 1859, counted from the date of the 
final decree of the Appellate Court, in a case in 
which the judgment-debtor had appealed against the 
original decree. Hueee Bungsho Banekjee v. 
Ramessue Baneejee . . 6 W. R., Mis., 38 

Shami Mahomed v. Mahomed Ali Khan 

[2 B. B. B., Ap., 22: 11 W. B., 67 

Geish Chundee Baneejee v. Bhanoo Motee 
Chowdheain , . .11 W. E., 329 

Mahomed Busseeboollah v. Ram Kant Chow- 

DHRY 16 W. B., 266 

Buldeo V. Guj Singh 

[1 3N. W., Ed. 1873, 240 

Provided (as was held under Act XIV of 1859) the 
decree-holder had o])posed the appeal. Eukeonath 
Chuceeebutty V. Nilmonee Singh Deo 

[18 W. R., 7 

Ram Ruttun Baneejee 4). Ameeboolmodk Bun- 
WAEEE Gobind , , 6 W. R., Mis., 95 

Where the appeal was dismissed for default, it was 
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held the order was not a new decree from which 
limitation began again to run. Vieasamy Mudali 
V. Manommanyammal . . 4 Mad., 32 

Bipeo Doss Gossain v. Chunder Sikub Bhutta- 
chaejee 

[B. L. R., Sup. Vol, 718 : 2 lud. Jur., 
IN. S., 248 : 7 W. B., 521 

Under the present Act it expressly counts from 
the date of the order made on appeal, which is in ac- 
cordance with the cases of Aruna Chella Thuda- 
YAN V. Veludayan ... 5 Mad., 215 

and Bapurav Krishna v, Madhaveav Rameav 

[5 Bom., A. C., 214 

37 . 

Period from tohich 

limitation runs. — Where a contest is raised be- 
tween a decree-holder and a judgment-debtor as to 
service of notice, execution proceedings cannot be 
carried on further till the question is decided, and 
limitation in respect to future proceedings must run 
from the date of such decision. Sueoop Chundee 
Roy V. Goluck Chundee Dhur . 14 W. R., 477 

38. Final decision of 

Court where, proceedings are contested . — So long as 
an actual contest is going on between a decree-liolder 
and judgment-debtor as to the judgment, limitation 
must he computed from the final decision of the 
Court. Dhiraj Mahtab Chund Bahadur v. Bui- 
eam Singh Baboo 

[5 B. L. 611 : 14 W. B., P. C., 21 
13 Moore’s I. A., 479 

Chotay Lal V, Ram Dyal . 2 NT. W., 482 

Modhoosoodun Mookeejee V. Kietee Chundee 
Ghose . . . . 18 W. R., 7 

39. ]jate of final decree, 

— A suit was dismissed with costs in a Court 
of Small Causes, after wdiicli an application for 
a new trial was rejected, and subsequently another 
application was made for a new trial and referred by 
the Judge to the High Court, the result being the 
rejection of the application. After this defendant 
applied for execution for the costs. Held that the 
decree became final and conclusive wdien the Judge 
rejected the last application in accordance with the 
decision of the High Court, limitation beginning to 
run from the date of such rejection. Pean Kisto 
Baneejee v. Nuzimooddeen . 9 W. R,, 397 

40 . J)ecree of Small 

Cause Where a Court of Small Causes 

delivered final judgment and decree on the whole 
matter in dispute, and more than a year, but less 
than three years, had elapsed from the date of the 
decree without any proceeding having been taken 
upon \i,--~Held that section 20, Act XIV of 1859, 
applied and not section 22, and that the plaintiff’s 
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application for a warrant in execution of tlie decree 
was not barred by lapse of time. PirNCHANAi)A 
Chetti «). Raman Chetti . . 1 Mad., 446 


41. 


Application for exe- 


cution recognising decree on appeal . — An applica- 
tion for execution of the decree in the original suit 
and proceedings thereon, which, without formally 
and expressly asking for execution of the decrees in 
regular and sx)ecial appeal, recognised those decrees, 
and sought relief consistent with the final decree, can 
be judicially recognised as a proceeding for the pur- 
pose of executing the final decree. Azmtjddin n. 
Mathheadas Govabbhandas Gulabbas 

[11 Bom., 206 


42. 


App licati on for exe- 


cution of decree . — A decree was passed in June 
1851. Application was made for execution on the 
21st July 1861, and from that date ax>plications were 
made, at various intervals, eacli less than three years, 
up to 1868. Upon different grounds all the applica- 
tions were I'ejected, hut the last order was reversed 
on appeal by tlie Civil Judge. Held that the last 
application was not barred by the Limitation Act. 
Kaeubbanan D. M'UTHENNAN Seetey 

[5 Mad., 105 


,43. 


^Execution of decree. 


— The w’'ords “ where there has been an appeal 
in clause 2, article 167 of schedule II of Act IX of 
1871, contemplate and mean an iippeal from the de- 
cree, and do not include an appeal from an order 
dismissing an application to set aside a decree under 
section 119 of Act VIII of 1859. Sheo Prasab v. 
Anehbh Singh . . . I. L. B., 2 All., 273 


44. ■ 


Application for exe- 


cution of decree for refund of costs. — Proceedings 
to determine loliether exemption f rom costs teas per- 
sonal or in representative character . — On an appli- 
cation for refund of money deposited as costs, which 
was alleged to be barred by limitation , — Held that, 
as litigation was protracted between the parties for 
many years, and the question of liability for costs 
remained unsettled all that time, limitation would 
run, not from the date of the original order entitling 
applicant to a refund, hut from the date of the con- 
clusion of the proceedings in the final appeal. Mfl- 
BICH MAMOMEB YaEOOB V. ClIOWDHRY SHAIKH 

ZiTHOOEUX Httq . , .25 W. E., 309 


45. 


Hate of final decree. 


- — A. obtained a joint and scv(‘ral money-decrees 
against four d<‘fond:ints on the 12tli November 1872. 
One of the ticfeiiilants ])rei‘erre,(i an appeal, and the 
d<H-re‘e, as against him, was set aside by the High 
Court on the 19th IV'la-uary 1875, Subsequently, 
on the 1st of August 1876, A. sued out execution 
against tlie tlrree defendants wlio had not appealed. 
Held that Bl.^v suit was not barred by liniitatiou, as 
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the final decree in the original suit within the mean- 
ing of article 167 of Act IX of 1871 was the decree 
as amended by the High Court on the 19th of Febru- 
ary 1875. Gungamoybb Dassee v. Shib Stjnkub 
Bhuttachaejeb - . . 3 C. L. E., 430 


46. 


Execution of decree. 


■Final decree of Appellate Court . — The Munsif 
gave the plaintiffs in a suit for possession of land 
and for mesne profits a decree for iiossessioii, but dis- 
missed the claim for mesne profits. An appeal was 
preferred to tlie Judge, who affirmed the decree for 
possession and remanded the case to the Munsif, un- 
der section 351 of Act VIII of 1859, to determine the 
mesne profits due to the plaintiffs. The Munsif gave 
the plaintiffs a decree for certain mesne profits. 
Subsequently a special appeal was preferred to the 
High Court against the Judge’s decree. While this 
was pending, an appeal was preferred to the Judge 
against the decree of the Munsif for iiiesne profits, 
and on the 7th June 1873 the plaintiff again ob- 
tained a decree for mesne profits. Finally, on the 6tli 
March 1874, the High Court modified the Judge’s 
decree for possession, hut did not interfere with the 
order of remand. Held, on the plaintiffs applying 
for execution of the Judge’s decree, dated 7tli June 
1873, that the limitation for the execution of such 
decree ran, not from the date of such decree, but from 
tlie date of the High Court’s decree, which was the 
“ final decree of the Appellate Court,” and the only 
^‘■filial decree,” within the meaning of article 167, 
schedule II of Act IX of 1871. Imam Ali y. Da- 
SAUNBHi Ram . . . I. L. E., 1 AIL, 508 

47 Execution of decree. 

— Where there has been an appeali ^ — The words 
“where there has been an appeal” in clause 2, 
article 179 of schedule II of Act XV of 1877, do not 
contemplate and mean only an appeal from the decree 
of which execution is sought, hut include, where 
there has been a review of the judgment on which 
such decree is based, and an appeal from the decree 
passed on such review, such appeal. Held, therefore, 
where there had been a review of judgment, and an 
appeal from the decree passed on review, and such 
decree having been set aside by tlie Appellate Court, 
application was made for execution of the original 
decree, that time began to run, not from the date of 
that decree, hut from the date of the decree of the 
Appellate Coui't. Sheo Prasad v. Anrudh Singh, I. 
L. R., 2 All., 273, distinguished. Naesingh Sewak 
Singh Madho Das . I, L. E., 4 AIL, 274 


48. 


Execution of joint 


decree against two or more defendants . — In a suit 
for possession of land brought liy A. against B., C. 
and I)., a decree was passed on tlie l4th of April 
1874 for possession and costs against B., C., and D. 
jointly. Tliis decree wais afterwards reversed on an 
appeal by B., who alone claimed the property. A. 
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then preferred a special appeal to the High Court, 
and on the 29fcli June 1877 the decision of the Judge 
was reversed, and the decree of the Court of first 
instance restored. On the 30th December 1878 A, 
applied to the Court of first instance for execution to 
issue against C, and D. for the costs specified in the 
decree passed on the 14th April 1874. C, and D. 
successfully objected in the Court of first instance 
and the lower Appellate Court that more than three 
years having elapsed since the date of the decree, the 
decree for costs could not be executed, the application 
for execution being barred by ai'ticle 179 of sche- 
dule II of Act XV of 1877. Held, on appeal to the 
High Court, that, inasmuch as B.^s appeal had 
related to the whole case, and the decree obtained by 
him dismissing the suit would, if not reversed, have 
deprived A, of his right to any costs at all. A,, upon 
succeeding in getting the original decree restored 
upon special appeal to the High Court, was entitled 
to execute such restored decree at any time within 
three years of the order of the High Court. Mtjl- 
LiCH Ahmed Ztjmma alias Tetue ». Mahomed 
Sybd . I. L. B., 6 Calc., 194 : 6 C. L, B., 573 

49 ^ “ Appellate Court . — 

Execution of decree. — The meaning of paragraph 2 to 
article 179 of the second schedule of Act XV of 1877 
is, that wliere there has been an appeal, the period of 
limitation is to run from the date when the Court to 
which that appeal has been preferred passes an order 
disposing of the appeal. The words “Appellate 
Court signify the Court or Courts to winch the ap- 
peal, mentioned in the article, has been preferred. 
WaZIB MAHTON V . LiJLIT SiNGhH 

[I. li. B., 9 Calc., 100 

50. Execution of decree. 

— Bejection of appeal as not being properly 
stamped . — “ "Where there has been an appeal/^ — 
Wliere an application for appeal was presented to 
the High Court, hut rejected owing to the memo- 
randum of appeal being insufficiently stamped, — Held 
that, under such circumstances, there had not been 
an appeal or a final decree or order of an Appellate 
Court within the meaning of article 179 (2) of the 
Limitation Act, so as to give a period from which 
limitation for execution of the decree appealed from 
could run. Dianat-ullah Bm Wajid Ali Shah 
[I. L, B., 6 All., 438 

53 ^^ Application for exe- 

cution of decree. —B., the mortgagee of certain pro- 
perty, sued JV, the mortgagor, and to whom a 
part of the mortgaged property had been transferred 
by sale, for tlie mortgage-money, and tbe sale of the 
mortgaged property. On the 24th September he 
obtained a decree, which directed JV. to pay the 
money, and that it might he realised by the sale of 
the mortgaged property. T. appealed, contending 
that as the instrument of mortgage was not regis- 
tered, it was not receivable as evidence of the mort- 
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gage, and therefore the sale of the property had been 
improperly ordered. N. did not appeal. The Court 
of first appeal allowed this contention and set aside 
the order for the sale of the property. The mort- 
gagee preferred a second appeal, and on the 15th 
January 1880 the Court of last appeal modified the 
decree of the lower Court, directing that a part of 
the mortgage-money might he recovered by the sale 
of the mortgaged proxDerty. On the 14th September 
1882 B. applied for execution of the decree against 
N. Seld that the period of limitation for the ap- 
plication was governed by article 179 of the Limita- 
tion Act, and such period would run from the final 
decree of the Appellate Court, Basant Lal -u. Naj- 
MHNNISSA Bibi . . I. Ii. E., 6 All., 14 

52. Bate from which 

limitation runs, — Application to take money out of 
Court, — Plaintiff obtained a decree against defend- 
ant on the 24th November 1875, and on the 14th 
October 1876 he got execution and sold some lands 
of the defendant. On 9th February 1877 he applied 
to the Court for payment thereout of moneys lodged 
by the purchaser, and on that day got the money. 
In the meantime an appeal was presented by the 
defendant and dismissed on the 28th March 1877. 
The present application for execution was made on 
the 7th February 1880. Held that article 179, 
clause 2 of tbe Limitation Act of 1877, wliicli fixes 
tbe date of tbe order of tlie Appellate Court, when 
there is an appeal, as the point from which the three 
years is to count, applied and that the plaintiff was 
therefore in time. When there is no appeal, the date 
of the decree or of application is the point from 
which limitation counts, hut not when there is an 
appeal. Held, further, that the application by plain- 
tiff to the Court (9tli February 1877) for tbe money 
paid in by the purchaser was a step taken to aid in 
the execution of the decree. Venkatabayalu v, 
Narasimha . . , I. L. E., 2 Mad., 174 

53. Decree of High 

Court confirmed by Briny Council^ Application 
for execution of. — Where a judgment-debtor who 
has appealed to the Privy Council obtains a rule 
nisi from the High Court suspending execution until 
security is given, and this rule is subsequently made 
absolute, it does not operate against the decree- 
holder in the matter of time : limitation not funning 
against him until the result of the appeal is known, 
or the rule otherwise falls to the ground. Gunesh 
Dtjtt Singh Mugneebam Chowdhby 

[19 W. B., 186 

54. Application for exe- 

cution of decree. — Order of Brivy Council.— Meld 
that the words “appeal and “Appellate CourV^ 
article 179 (2), schedule II of Act XV of 1877, 
include an appeal to Her Majesty in Council, Meld, 
therefore, where an appeal had been preferred to 
Her Majesty in Council from a decree of the High 
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Court; dated the 18th August 1871, and the High 
CourPs decree was affirmed by an order of Her Majesty 
in Council dated the 12th August 1876, and applica- 
tion for execution of the High Court’s decree was 
made on the 15th July 1879, that, under article 179 
(2), schedule II of Act XV of 1877, the limitation of 
such application must be computed from the date of 
the order of Her Majesty in Council. Narsingh 
Das Harain Das . . I. L. R., 2 All., 763 

55. Appeal/^ — Appel- 

late Court. ---Order of iPrivp Council. — Applica- 
iion for execution of decree. — The term “appeal” 
in article 167 of schedule II of the Limitation 
Act (IX of 1871) includes an appeal to the Privy 
Council ; and the term Appellate Court ” in the 
same article includes the Judicial Committee of the 
Privy Council sitting for the purpose of hearing 
appeals from orders passed by British Courts in 
India. Where an appeal had been preferred to Her 
Majesty in Council from a decree of the High Court 
rev*ersmg the decree of the Court of first instance, 
and the High Court’s decree was affirmed by an 
order of Her Majesty in Council dated the loth 
Pebruary 1873, and an application for execution for 
the High Court’s decree was made on the 17th No- 
vember 1875, more than three years after the date of 
tlie decree, but within that period of the order of 
Her Majesty in Coimcil, — Eeld that, under article 
167 of schedule II, Act IX of 1871, the liinitatiou for 
such application must be computed from the date of 
tlie order of Her Majesty in Council, and conse- 
quently that the application for execution was not 
barred. Gobal Sahu Deo v. Joyiiam Tewart 

[I. L. R„ 7 Calc., 620 : 9 C. L. R., 402 

56. — — Appeal hy one of 

several defendants. — Execution of decree. — Appli- 
cation for execution against defendant who has not 
appealed.— Oi\ tlie lltli July 1877 a decree was 
made against B. and J"., the defendants in a suit, 
against which J. alone appealed, such appeal not pro- 
ceeding on a ground common to him and B. The 
Appellate Court affirmed such decree on the 20th 
November 1877. On the 23rd September 1880 the 
holder of such decree applied for execution against B. 
Meld that, so far as B. was concerned, limitation 
should be computed from the date of such decree, and 
not from the date of the decree of the Appellate 
Court, and such application -was tlierefore barred by 
limitation. Sangram Singh v. Bujhabat Singh 

[I. L. B., 4 AIL, 36 

57 ^ Appeal hg some only 

and not all of the dufendamts. — Amendment of 
decree. — Review of judgment. — On the 7tli July 
1864 a District Court gave the ))laiuti{f in a suit a 
decree agaiust all the thdeiulauts, including B. All 
the defeudiuits appcjile<l to the Sudder Court from 
such decree, exco})fc B. 'Fhe Sudder Court, on the 6th 
March 1865, set aside such decree and dismissed the 
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suit. The plaintiff appealed to Her Majesty in 
Council from the Sudder Court’s decree, all the de- 
fendants except B. being respondents to this appeal. 
Her Majesty, in Council, on the 17th March 1869, 
made a decree reversing the Sudder Court’s decree 
and restoring that of the District Court. On the 9th 
October 1869 the plaintiff applied for execution of 
the District Court’s decree, and such decree was 
under execution up to July 1872. On the 9th Octo- 
ber 1874 the plaintiff applied for amendment of such 
decree in certain respects, it being incapable of exe- 
cution in those respects. B. was a party to this pro- 

ceeding. On the 16th August 1876 such decree was 
amended; and* the j)laintiff subsequently applied for 
its execution as amended against all the defendants. 
Held that the application of the 9tli October 1869 
was witliiii time, computing from the date of the de- 
cree of Her Majesty in Council — Chedoo Lai v. 
Band Coomar Lai, 6 W. R., Mis., 60. Also that the 
application to amend such decree, being substantially 
one for review of judgmeiifc, gave, under article 167, 
schedule II of Act IX of 1871, a period from which 
limitation would run in respect of tlie subsequent 
application for execution, which was tlierefore within 
time. IxisHEN Sahai Collector of Allahabai) 
[I. L. R., 4 AIL, 137 

53 ^ Application for pos- 

session and mesne projits after execution of de- 
cree is barred. — A., as purchaser of a decree against 
B., applied for execution thereof, and having caused 
five fields of B. to be sold in execution, purchased 
four of them at the Court sale, and one from an exe- 
cution-purchaser. Oil lOtli July 1871, however, the 
High Court, in an appeal hy B„ held AM application 
for execution to have been time-barred, and reversed 
the orders of the two lower Courts. A. having been 
put in possession of the fields under the orders of 
lower Courts, B., on a reversal of those orders by the 
High Court, applied on 9tli July 1874 to have the 
fields restored to him, together with the mesne pro- 
fits accruing during the time of his dispossession. 
The first Court awarded the fields to B. with mesne 
profits ; but the District Judge on appeal held BM 
application barred under Act IX of 1871, schedule II, 
clause 166. Meld by the High Court that the excep- 
tion in clause 166 of scliediile II of the Limitation 
Act, IX of 187 1, was not restricted to any particu- 
lar species of a|)peal; that application fell within 
clause 167, and not witldn clause 166; and, there- 
fore, was not barred. Umiashankar Lakhmibam 
m Chotalal Vajeram . I, L. R., I Bom., 19 

59. — Application for exe- 

cution of decree. — A., the judgment- debtor, opposed 
an application made by B,, the judgment- creditor, 
for execntion under a decree. Idiis objection was 
overruled on the l7tb January 1876. The appeal by 
A. from this order ( /i. being represented and opposing 
A!s appeal at the hearing) was dismissed on the2ncl 
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October 1877. On a second application for execu- 
tion made by B. on tlie 18tli March 1879, — Seld 
that such application was barred under article l79j 
schedule II, Act XV of 1877. Kbisto Coomab Nag- 
D. Mahabat Khan . . I. L. B., 5 Calc., 595 

Appellate order hi 

execution. — The holder of a decree for possession 
and partition of a share of certain immoveable pro- 
perty, dated the 19th January 1878, applied for 
execution on the 2iid February 1878. An order was 
made by the Court of first instance, from which the 
decree-holder appealed. The Appellate Court, on the 
18 th September 1878, reversed the order of the first 
Court and directed that the partition of the property 
should be eft'ected by lots, and remanded the case for 
tliat purpose. The first Court proceeded to carry out 
the order of the Appellate Court, hut eventually j 
struck off the case, on the 15th February 1879, as i 
the decree- holder failed to appear personally when | 
ordered to do so. On the IStli September 1881 the j 
legal representative of the deceased decree-holdei’, 
who had meantime died, applied, with reference to 
the order of the Appellate Court dated the ISth Sep- 
teniber 1878, to liave lots drauii in accordance with 
that order. Held, on the question whether tliis appli- 
cation was barred by limitation, that, if it were 
regarded as nothing more than an application for 
execution of the original decree, it might he barred, 
inasmuch as it had been made more than three years 
after the date of tlie last application, and it was 
doubtful whether the 2nd clause in the 3rd column 
of article 179, schedule IT of Act XV of 1877, would 
apply, since the appeal there referred to is probably 
an appeal from the decree or order of which execu- 
tion is being taken, referred to in the first clause of 
that article, and not an appeal in course of execution 
of that decree or order ; that, hoAvever, the order of 
the Appellate Court dated the ISth September 1 878 
was itself of the nature of a decree and capable of 
execution, and for the execution of which an applica- 
tion could he made to wdiieh that article would apply ; 
that tlie application in question should be regarded 
as one for execution of that order ; and that there- 
fore, so regarding it, it was within time. Hblasi v. 
Maikh . . . I. L. E., 5 All., 236 

61. Decree.” — Order 

rejecting oneniorandim of appeal for deficiency of 
Court /fee.— An appeal from a decree, dated the 
18th July 1879, was rejected by the High Court on 
the lltli June 1880, in consequence of the failure of 
the appellants to pay additional Court fees declared 
by the Court to be leviable. On the 23rd .December 
1882 an application was filed by the decree- holder 
for execution of tlie decree. Held, with reference to 
Act XV of 1877 (Limitation Act), schedule II, article 
179 (2), that the order of the 11th June 1880, re- 
jecting the ajipeal on the ground of deficient pay- 
ment of Court fee, was equivalent to a decree, and 
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therefore the application, being made not more than 
three years from the date of that order, was not 
barred by limitation. RuP Sing-h r. Mitkhraj 
S iNaH .... I. L. B., 7 All., 887 

62. Application fo'^ exe- 

cution of decree. — Order staying execution. — The 
plaintiff obtained an ex parte decree on 7th of Feb- 
ruary 1876, of which he applied for execution on the 
31st of May 1876. Thereupon the defendant applied 
to set aside the decree, on the ground that he had had 
no notice of the suit, and an order was made staying 
the execution of the decree. The defendants appli- 
cation was rejected on the 15th of November 1876, 
and an appeal by the defendant, pending which the 
stay of execution was continued, was dismissed on 
the 19th of December 1877. Previously, — viz., on the 
21st of February 1877, — the execution case had been 
struck off the file. Held that, notwithstanding the 
application 'was made more than three years after 
the decree, and the plaintiff was not entitled to any 
deduction of the time during which the execution 
was stayed by order of Court, an application for exe- 
cution made on the 10th of December 1880 was, 
under article 179 of Act XV of 1877, not barred, the 
decree not being final until the order dismissing the 
appeal on the 19th of December 1877. Lift.ful 
HhQ V, SUMBIItJDIN PaTTXJCK 

[I. L. B., 8 Calc., 248 : 10 C. L. B., 143 

03 ^ HxeottUon of decree* 

— Article 179, clause (2), of the Limitation Act 
(XV of 1877), must be construed as intended to ap- 
ply without any exceptions to decrees from which an 
appeal has been lodged by any of the parties to the 
original proceedings, and should certainly he applied 
to cases where the whole decree was imperilled by the 
appeal. A suit for pre-emption was decreed against 
the vendors, the purchaser, and another set of pre- 
emptors, in March 1882. The last-mentioned de- 
fendants alone appealed, and their appeal was dis- 
missed in May 1882. In May 1885 the decree- holders 
applied for execution of the decree. The application 
was objected to by the purchaser as barred by limit- 
ation, having been filed more than three years from 
the passing of the decree, and it was contended that 
article 179, clause (2), did not apply to the case, 
inasmuch as the purchaser did not appeal from the 
original decree. Held that article 179, clause (2) of 
the Limitation Act, was applicable, and that the 
application, being nnide within three years from the 
Appellate Court’s decree, was not barred by limit- 
ation. Hur Hrasad Boy v. Mnayat Hossein, 2 C. L. 
It, 471 J and Sangram Singh v. Bujharat Singh, I. 
L. 11., 4 AIL, 86, distinguished. Miillick Ahmed 
Zamnia v. Mahomed Syed, I. L. B., 6 Calc,, 194; 
and Ram Lai v. Jagannath, Weeldy No tes, All., 1884, 
p. 138, relied on. Nur-hl-Hasan v. Muhammad 
Hasan ... . I. L. E., 8 All., 573 
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LIMITATIOK* ACT, 1877, art 179, el 2 LIMITATION ACT, 1877, art. 179, el. 4 

— continued, -^-continued. 


2. PERIOD FROM WHICH LIMITATION 
RUNS — continued, 

(5) Wheee theee has beeit ak Appeal— 
continued, 

64:, Adjudication thd 

eution is barred by limUation, — Finality of order , — 
€iml Procedure Codec's, 206. — Ametidment of decree, 
— An application to execute a decree passed in April 
1880 was made on tlie 19th February 1884, and 
rejected on the 26th March 1884 as being beyond 
time. This order was upheld on appeal in Alarch 
1885. While the appeal was pending, the decree- 
holder in May 18S4 applied to the Court of first in- 
stance to amend the decree under section 206 of the 
Civil Procedure Code, and in December 1884 the ap- 
plication was granted. In April 1885 an application 
was made for execution of the amended decree, the 
decree-holder contending that limitation should he 
calculated from tlie date of the amendment, and that 
article 178, of the Limitation Act (XV of 1877) 
applied to the case. Held that article 179, and not 
article 178, was applicable ,• that the order rejecting the 
application of the 19th February 1SS4 became final 
on being upheld on appeal j that the amendment 
could not revive the decree or furnish a fresh start- 
ing-point of limitation ; and that the application was 
therefore time -barred. Mungtd Per sad Dichit v. 
Grija Kant Laliirf I, L, P., 8 Calc., dt ; and Pam 
ICiryal v. Pup Kuari, 1. L, 5., 6 AIL, 269, referred 
to. Ta'esi Ham v. 'Man Singh 

[I. L. E., 8 AIL, 492 

(c) Where there has been a Heyiew. 

Ql^ 3^ — Yhe provisions of the 

article where there has been a review is opposed to 
the decisions of Chowdhby Junmenjoy Mhllice: 

Bissambhae Panjah . 5 W, B., Mis., 45 

Goitb Mohhn Shaha v, Gofr Mohfn Gitose 

[5 W. B., Mis., 11 

but in accordance with most of the decisions. 


( d ) Where reeviohs application has been 

MADE. 

65. — cl. 4, — Decree not liahle to 

be enforced . — Section 20, x\ct XIV of 1859, was not 
ax>plieahle to a decree until the liability under it lias 
become eiiforceab'le by process of execution. Gopala 
Setty 'ZJ. Damodara Setty , . 4 Mad., 173 

00 , — Application for exe- 

cution of decree.— SuitP — Per Garth, C. J., and 
IMaekby and Ainslib, JJ . (Kemp and Mac- 
PHERSON, JJ., dissenting). — The XHU'iods of limitation 
prescribed in selu‘duii- ll of Act IX of 1871 are to he 
computed subject to the ])rovisions contained in the 
body of the Act. Per curiam., — The word “ suit 
as used in the xAct does not include “ applications.” 
Dhonesshe Kooee V , Roy Gooder Sahoy 

[I, L. B., 2 Calc., 336 


2. PERIOD FROM WHICH LIMITATION 
RUN S — continued. 

{d) Where peeyiohs application HxIS been 
made — CO ntinued. 

07, Application to execute 

decree. — Where an application was made and proceed- 
ings taken to enforce or keep in force a decree, limita- 
tion runs from the date of such application, not from 
the date of the proceedings. Faez Buksh Choyv- 
BHEY V. Sadft Ali Khan . 23 W. B.j 282 

The contrary w'as held under Act XIV of 1859, 
section 20. 

See Ramanuja Aitangae v. Venkata Chaeey 

[4 Mad., 260 

■» 

03, — Application by Gov- 

ernment for execution of decree, — Under Act IX of 
1871 Government is bound to make an application 
for execution witbln the same time as any other per- 
son. Collector op Beeebhoom v. Sepehurry 
Chuckerbftty . . .22 W. B., 512 

00, — Application for exe- 

cution of decree. — Presentation of ap}pUcation to 
enforce decree. — Held by the Pull Bench that the 
date on which an application for the execution of a 
decree is presented, and not any date on whicli such 
application may he pending, is “ the date of applying” 
within the meaning of article 167, schedule II of Act 
IX of 1871. Fakir Muhammad v, Ghitlam 
Husain . . . . I. L. B., 1 AIL, 580 

7Q^ Application for exe- 

cution of decree.—li a decree has once been allowed 
to expire, no subsequent application, although made 
bond fide, can revive it. Mungol Peashad Diohit 
V. Shama Kanto Lahoey Chowdhby 

[I. L. B., 4 Calc., 70S 

S. C. ISHANA Daeia V. Geija Kant Lahiey 
Chowdhby . . . 3 C. L. E,., 572 

But held, by the Privy Council in appeal, that 
although the execution of a decree may have been 
actually barred by lapse of time at the date of an ap- 
plication made for its execution, yet if an order for 
such execution has been regularly made by a com- 
petent Court having jurisdiction to try whether it 
was barred by time or not, such order, though erro- 
neous, must, if uiireversed, he treated as valid. 
Mungul Peesad Dichit v. Grija Kant Lahiei 
[I. Ii. B., 8 Calc., 61 
L. E., 8 I. A., 123 : 11 C. L. B., 113 

71^ Apxfiicatioii for exe- 

cution of a decree must he made within tlirec yearai: 
of a previous application as required by Act IX of 
1871, schedule 11, article 167- Um.ia.Jian]car Lahli- 
miram v. Chotialal Vajeram, I. L, P., 1 Bom., 19, 
held not to apply. Giri Diiaeee Singh v. Ram 
Kishoee Narain Singh . . 1 C. L. B., 252 


Abdul Hekim v. Asseeutoollah 


[25 W. B.,,94 
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LIMITATION ACT, 1877 , art. 179 , cl. 4 

— coniinued. 

2. FEEIOD FE-OM WHICH LIMITATION 
RUNS — contimed. 

(d) Wheee previous application has been 

^ ' MADE — continued, 

KlMOHEY SlHSH DEO I). E^MJBEBTO SUEKKE 

[_8 C, Xj. K., ooO 

WODOY Taea Chowbheain ■». 

Chowbhey . . . 24 W. E., 


— Civil Procedure 


€ode\Aet XIV of 1882\ s. 

raarv 1872 tbe plaintiif obtained against the detend- 
‘int a decree for possession upon bis mortgage, and 
in attemnting to take possession was obstructed by 

A a* of tbe defendant, wberenpon 

tlie nlaiutiff applied for removal of tbe obstiuc- 
tion, but bis axiplication was rejected on tbe S^'ounc 
that X. was in possession as mortgagee, and that 
tlie nlaintit was not entitled to possession until 
was redeemed The P ^ 
not apnlv for execution any fnrtbev. In 
defcndU paid off N.’s mortgage, and on 27th 
Aiio'ust 1885 the plaintiff presented an apphcatio 
Fo “execution of his decree of 1872. On 
the High Convt, -Seld that the execution of the 
dma« was harred, no application for_ e.vccation 
havin'-' heaii made since 1873. The previous appli- 
cation for execution not having 

tion 230 of the Civil Procedure Code (Act \iV ot 
1882 ), the general law of limitation, as laid down iii 
■vrticlo 179 of Act XV of 1877, governed the case. 
kuNAJl Apa« r. llAMJi 3^3 

Application for exe- 


eulion made loitUn time of a premoue harred appli- 
cation in «Uch execution was allowed.--Ku applica- 
tion for the execution of a decree, though made 
within throe years from the date of;^a previoiis^^a^i- 
cation, was harred, under section ..0 of Act XIV of 
1859 if tbe previous ap|)lieation were barred, even 
tlioii’-li execution was allowed to issue on such appli- 
eatiou. Gopal Goyind u. 97 


74. 


— Application for 


LIMITATION ACT, 1877, art. 179, el. 4 

— continued, 

2. PEEXOD FROM WHICH LIMITATION 

'R'UXS— continued. 

(d) Where previous application has been 

MADE — contiMued. 

further application until July 1882. Seld that 
this apxilieation was barred by limitation.^ Semble,-^ 
Tbe decree being a declaratory decree, a suit to enforce 
tbe annual right to maintenance would lie. Sabha- 
NATHA DiESHATAE t. SUBHA LaKSHMI AMMAL 

[I. L. B., 7 Mad., 80 

— ^ Application within 

^'iw^."~”'W^bere a Judge buds tbat an application for 
execution is within time, and there is no appeal from 
bis finding, bis successor is not justified in going be- 
hind bis order. Dheebaj Mahtab Chund v. Moor- 
LEEDHUR Ghose ... 15 W. B., 67 

— — Suit on decree. — Steps 

to enforce dcc?*ee.— Tbe plaiiitift* sued to recover ar- 
rears of rent at an enhanced rate, basing the claim 
on a decree obtained by him in 1866 declaring bis 
rio’bt to such rent. Seld that Hie right was not 
eSingnisbed because tbe xdaintifi thought fit not to 
take any steps to enforce it for some four years 
subsequent to tbe date of tbe decree. 

Behari . . • • • 7lM. w., 1// 


clarinq right to maintenanoe.’— Annual payment - 
A dccvco-iiobler having obtained in 1874 a decree en- 
t.itruig her to a certain sum to be paid annually 
bv the iudgment-del)tor, applied for execution of the 
decree 'on.' tbe litU of March 1875, hut made no 


■ Application for i 


euUon of decree already 

(IX oflS71), sell. If art 167 s {XV of lb7/), ss. 
2 pj -iNo process can legally issue upon an applica- 
tion for tbe execution of a decree already barred by 
limitation, nor can an application made under such 
circmmstaiicGS be a valid apifiication, or one which 
niidcr tbe Act would give tbe execution- creditor 
a fresh period of limitation. Shuivohunath Shaha 
#4?, Guruchubn Lahiri . £30 LB 437 

- JExecution of decree de- 


78. ' . j.*' ij 

cution of decree. — Application for execution or a 
decree obtained in 1858 under tbe old law as to 
limitation was made in January and disposed ot 
in February 1864, and a subsequent ap|)lication was 
made in Novemher 18G7. Seld that the first appU- 
cation was in time, hut the second application was 
ban-ed by section 20, Act XIV of 18S9. VieabhabeA 
Ratj ®. R.amaiya alias Baepattitila . 4 Mad., 148 

IJ 0 Obligation to show 

application is icithin time. — A decree-holder a^fifiy* 
ing on December 24tli, 1864, to execute bis decree 
passed on December 7th, 1861, was bound, undei 
section 20 , to show tbat be bad taken some proceed- 
iiio" within three years next before the aj>xJl^Rf 
keep alive the decree. Bhaeut Singh v. Sadut 
All .... . 6 W. B., Mis., 20 

IvooL Chunder Chdceerbutty V, Kumul 
Chundee Roy . . 6 W. B., Mis., 17 

' Application within 

ilfiie . — An apx>lication made on the 8 tli January 1875 
to execute a decree, tbe last preceding jipplication 
having been made on tbe 8 tb January 1872, was held 
to be within tbe time allowed by article 167, schedule 
II of Act IX of 1871. Dhonessue Kooer Roy 
Goodee Sahoy . . I. L. B., 2 Calc., 336 


3. NATURE OF APPLICATION. 

{a) Generally. 

■ Proeeedifig ” under 


81. ... „ . 

Act XI V of 1859, s, 20 .— The word “ proceeding m 
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LIMITATION- ACT, 1877, art. 179, el. 4 

— contimied. 

3. ISTATUKE OF APPLICATION— 

(a) Generally — coniimied. 

section 20, Act XIV of 1859, meant a proceeding 
not barred by tlie law of limitation, and under wbicli 
process of execution migbt lawfully have issued if the 
proceeding had been opposed. Bissesstje Mijllick 
'G, Dhieaj Mahatab Chand 

[B. L. B,, Sup. Vol., 967 : 10 W. E., P. B., 8 

Radhoo Chowdheain V. Heet Lall Roy 

[11 W. B., 209 

82, — — Af plication to Iceep 

decree in foo'ce. — Intention to enforce it. — In order 
to keep a decree alive, it was, under section 20, Act 
XIV of 1859, not necessary that the application for 
execution should be made with the intention of enforc- 
ing the decree at that time. All that the section 
required was that some proceeding should have heeii 
taken to enforce the decree or to keep it in force 
within three years. Kondarajtj Venkata Subbaiya 
«. Rama Keishnamaia alim Urijpkeistnaiya 

[4 Mad., 75 

IvTJLLYAN Singh r. Bahadite Stngk 

[Agra, P. B., 163 : Ed. 1874, 122 

The proceeding need not he successful. Kalee 
Kishoee Bose v. Peosono Ciitjndee Roy 

[10 -W. B., 248 

Akbae Gazee V. Nupeezhn . 8 W. B., 99 

Eshan ChundeeBose v. Jhg-gobundhoo Ghose 

[8 W. B., 98 

But see Lalla Bishen Dyal Singh Raai 
S iTNKUE Tewaeee . 6 W. B., Mis., 38 

And JuNAEDHN Doss Mittee v. Rajah Rooknee 
Bullhb . . .6 W. B., Mis., 48 

The proceedings could be withdrawn when they 
appeared to be useless, and it wais not necessary to 
prosecute them to a termination. Kullyan Singh 
V. Bahadur Singh 

[Agra,, E. B., 163 : Ed. 1874, 122 

33 ^ Civil Procedure Code 

{Act X of 1877^ s. 374 . — The rule laid down in section 
374 of the Code of Civil Procedure (Act X of 1877), 
that wdiere a suit is witlidrawn with leave to bring a 
fresh suit, the plaintiff shall lie bound by the law of 
limitation in tlie same manner as if the first suit had 
not been brought, applies to applications for execu- 
tion ; and, therefore, in counting the time of three 
years prescribed by the Limitation Act XV of 1877, 
schedule II, article 179, clause 4, an application al- 
io wH^d to be wntlidrawn mnst be discarded as if it had 
.never been presented. Pie jade v. Piejade 

[I. L. B., 6 Bom., 681 

84. E.Teciition of decree . — 

Applieatio7i tvif/idraivn hif decree-holder. — Limit- 
ation . — Civil Procedure Code, s.v. 374, 647. — Tlie 
hol(h‘r of a dccrei! for money, dated the 7th June 
1879, ap])lied cm the 2Uth July 1880 for execution 
thereof, but it apjicared that in certain particulars 
the decree required correction, and it was tliercfore 


LIMITATION ACT, 1877, art. 179, cl. 4 

— rontimied. 

3. NATURE OF, APPLICATION— cowitmzicjd. 

(a) Generally — continued. 

ordered, at the request of the pleader for the decree- 
holder, that the application should be dismissed and 
the decree returned to him for amendment. The 
next application for execution of the decree was made 
by the decree-holder on the 19th February 1883. 
Held that the application of the 20tli July 1880 
having been put in and afterwards taken back by tlie 
decree-holder, the proceeding became to all intents 
and purposes as though no application had been 
made ; that, therefore, it could have no effect as an 
application made in accordance w^ith law for execu- 
tion wdthin the meaning of article 179, schedule II 
of the Limitation Act j that, applying tin? rule con- 
tained in section 374 of the Civil Procednre Code, in 
accordance with section 647, to the ii]i})lic:ition for 
execution of tlie 19th February 1883, the que.>tiou of 
limitation must be rlctermined as if the llrsl npcjlica- 
tion liad never been filed; and that the apj)lic:itioii 
now' ill question wais consequently barred liy limitation. 
Mamanandan Chetti v. P&riatamhi Shervaf, I, L. P., 
6 3Iad., 250, dissented from. Pirjadey. Pirjade, I. 
L. E.,6 Bom., 6‘Si, referred to, Ivifatat Ali i;. Ram 
Singh . . . . I. L. B., 7 All,, 359 

85. Application to ex€« 

cute decree. — Ahandommnt of former application . — 
A decree-holder liaving first asked the Coni’t to attach 
certain immoveable propei’ties, applied subsequently 
for the issue of a w'arrant of arrest, and ffnally prayed 
the Court not to proceed w'itb tbosc two ap|)li cations, 
but to allow' liim to attacb certain other properties ; 
and this prayer w'as allow'ed. Held ttiat tliis wms 
virtually an aliandonment of tlie tw'o oi’igiiial appli» 
cations wdiicli w'ere virtually struck off, and that tlie 
last application Avas the one wdiicli came Avithiii the 
meaning of the Limitation Act, 1871, article 167. 
Lala iluREE Shneue Sahoy V. Krishna Kant 
Dutt 25 W. E-., 106 

86. Application for exe- 

cution . — JElthdra iml of app lication, — Siihsepuenf 
application for execution more than three years after 
date of last proceeding . — Ciiril Procedure Code (Act 
XIV of 1882), s. 374. — The plamtiff obtained a de- 
cree in 1874, and applied for its execution, first on 

tlie 4th of August 1875, then on the 6tli of July 

1878, and again on the 23rd of July 1880. The third 
application was witlidrawn Avitli permission to apply 
again. On the 30th November 1882, tlie plaintiff 
made bis present application. Held that the present 
application Avas not time- barred- The rule laid doAvn 
in section 374 of the Civil Procedure Code (Act XIV 
of 1882)— that wdiere a suit is AvithdraAvn Avith leave 
to bring a fresh suit, the plaintiff* shall he bound by 
the law of limitation in tlie same manner as if tbo 
first suit bad not been brought — does not apply to ap- 
plications for exeention. Flrjade v. Pirjade, 1. L. 
R., 6 horn., 681, dissented from. Tarachand Meg- 
raj V. Kashinath Trimbak 

[I, L. B,., 10 Bom., 62 

87. An a.p|li,catioii for 

execution cannot be tliroAAUi out summarily as bjii'red 
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lilMITATION ACT, 1877, art. 179, el. 4 

— eontimied, 

3. nature of A?PLlCATION-coM^tee(?. 

(a) Generally— 

tv limitation, because the decree-holder has failed to 
find anv of his iudgment-dehtor’s property, or been 
baffled in his endeavours to satisfy his decr^. Dhee- 
tu Mahiab Chahd MooaiEEDffUE^HO^E 

gg Ohligations of Court 

and crediior to issue execuUon.--'ihxmgh it is the 
duty of the Court to issue process after application 
his been made for execution, yet the law tiilly in- 
tends that when the decree-holder sees that the Court 
has taken no steps to issue any process, he shall he 
diligent and move the Court from time to time, as le- 
quired, to keep him within the penod of limitation. 
GOOEOO Dass Dtiit V. WooMA Chton^oy 

-Question of bonafides. 


—Art XIV of 1839, s. 20.— Under ActXIV of 
no proceeding was cfiectiial unless it yioB bond fide. 
‘uAt Sakai SiKa Skeo Sahai him 

[B. L.E., Sup. Vol., 493: 1 Iud.Jur. 

Tabbue Singh r. Moieb Sing^h 

s. C. on review . • • ^ 

GOLAH Asgab n. Lakhmani Debi 

GUN&A NaRATAN ClTOWDIIRY PHUL MoHAM- 
MED SlEKAR . . 2 B. Xi. Tt.j Ap.j 46 

Btiarotea Dbbea y. Kurronamoyee Dossia 

[10 W. R., 229 

Kalee Kishobe Bose u. Pbosono Chunder 
KOY . . . • w. R., 248 

It was doubted whether the question of bona fides 
was one of law or of fact. Tabbxje Sin&h ti. Mo- 
tee SusKi-H . • • .9 "W". R.j 443 

The Court generally presumed that proceedings in a 
suit were bo na fide, and it lay on the party who im- 
pin'med them to show or suggest something from 
which the Court could infer that they were not bond 
Ude Tabbur Sibq-h n. Motee Singh 

[9 W. R., 443 

Dheraj Mahtab Chbnd y. Modhoo soodun 
Bonnerjee . • . 16W. R., 162 

Loot? Ali v. Aboo Bibee . 16 W. R., 203 

Ameerkn Bibee v, Shibpeeshad Thakoor 

[8 W , R., 199 

Seith Kishen Chand v. Kohr Askxjnder Gir 

[1 IN. 96 : Ed. 1873, 145 

And then of course the decree-holder had an op- 
portunity <d‘ explaining fully and clearly all his acts. 
SEETANATll MUNBLE a. AnUNB ChUNBER ROY 

[15 W. R., 6 

UbboytoIChurn Sahoo V . Ram Bhitn Roy 

[16W.R.,296 


limitation act, 1877, art. 179, eL 4 

— continued, 

3. NATURE OF APPLICATION— 

{a) Generally— 

As to what was evidence of bonafides or the con- 
trary : — 

IvBiPA Moyeb Dossbe 'q. Pooeun Chtjndee Roy 

[11 W. B., 403 

Titooram Bose u. Taeinbechlbn Ghose 

[15 W. B., 127 

Ram Soondar u. Ram Canto . II W. B., 8 

And Ram Dhun Goor v. Gooeoobossee Dossee 

[13W. B., 40 

Bharotea Debea V. Kxtreona Moyeb Bassia 

[10 W. B., 229 

TAEtrcK Chtjnber Chtjceeebijtty 7). Httro 
CSUNDER ClITJCEBRBUTTY . 16 W. B., 473 

Raj Coomar Baboo v, Judoo Bungsheb 

[14 W. B., 112 

Ameer Ali v. Sahib Singh . 15 W. B., 530 

In the matter op Kaleebass Ghose 

[15 W. B., 356 

Kisto Kant Bubal v, Nistarinbe Debia 

[8 W. B., 268 

In judging of the bonafides of proceedings to ob- 
tain execution of a decree, the whole course of those 
proceedings was to be regarded. The fact that un- 
explained delays have occurred during the proceedings 
in execution of the decree, or that some of the pro- 
ceedings were ineffectual, is not necessarily evidence 
of a want of bona fides. Bbnodeeam Sen v* Bro- 
JENDEO NaEAIN ROY 

[13 B. L. B., P. C., 169 : 21 W. B., 97 

s. C. ill lower Court, Brojendeo Narain Roy v, 
Binobe Ram Sein . . 11 W. B., 269 

Under the present Act no question of bona fides 
arises. 

QQ^ Suficiency or other- 

wise of mere applications. — Act XIV of 1859, s.20. 
—Under Act XIV of 1859 there were contrary deci- 
sions as to whether a mere application for execution 
was a proceeding to enforce the decree. Cases which 
held it insufficient were — 

Chundbr Coomar Roy v. Shurut Soondery 
Debia . • • • ^ 37 

Gossain Gopal Dutt v. Court op Wards 

[SI W , B,j 418 

Idoo v. Besharoolla . 2 W. B,, Mis., 10 

Raj Bullob Buye v. Taeanath Roy 
[3 W. 

Sheo Peetab Lal w. Issue Roy 

[5 W. B., Mis., 23 

See also Abdool Hehim ». Aseentoollah 

[25 W. B., 94 

Contra, GOUR MoHAN BanDOPADHYA TaEA 

Chand Bandopadhya 

[3 B. L. B., Ap., 17 : 11 W. E., 587 
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■IiIMITATIOM- ACT, 1877, art. 179, el. 4 

— continued. 

X KATUEE OF APPLICATION- eo?a^iw?«ec?. 

(a) Generally — continued. 

Vaeada Chetty «. Vaiyapeey Mudali 

[4 Mad., 151 

Luchmttn Sing-h y. Narain . 2 3N. W., 185 

Chttmijn Bhuq-tjt V, Mxjdxjn Mohan 

[2 IN. W., 186 

Hue Sahoy Sinoh y. Gobind Sahoy 

[21 W. E., 244 

See also Tabbue Singh v. Motee Singh 

[9 W, R., 443 

Mahomed Bakbe Khan v. Sham Det Koer 

[12 W. R., 2 

Rajebb Loohun Saha Cho'wdhry v. Maseyk 

[18 W. R., 193 

An application for execution of a decree followed 
by issue of notice was held to be a proceeding to 
keep alive the decree. Luckee Narain CiiTrcKER- 
BUTTY V. Ram Chand Sircar . 6 W, R., Mis., 63 

Shoo Chand Chunder v. Grant . 7 W. R., 10 

An application by a decree-liolder for issue of notice 
and for enforcement of the decree by possession was 
held to he a proceeding to keep the decree in force. 
Mookta Kashee Dabee v. Gunga Dass Roy 

[14 W. B., 4S3 

Also an application for execution, and order to de- 
posit tiilliibaiia followed by siicli deposit, and service 
of notice, was sufficient. Trilochfn Chatterjee 
V. Eadhamoni .Dossee . . 6 W. R., Mis,, 74 


91. ' 


■ and s. 19. — Execu- 


tion of decree y Application for . — The mere payment 
of a Court fee in connection with execufcion pro- 
ceedings, with a view to obtain leave to bid for 
property then up for sale in execution of a decree, 
does not constitute the taking of some step in aid 
of execution within the meaning of article 179, 
schedule II of the Limitation Act (Act XV of 1877), 
so as to prevent the execution of the decree being 
barred within three years from the date of such pay- 
ment. Toeee Mahomed v. Mahomed Mabood 
Bux . I. L. R., 9 Cade., 730 : 13 C. L. R., 91 


92. 


-Application made to 
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application to execute the decree within the meaning 
of the Procedure Code. Ramdhhn Roy v. Abdool 
Ghnee . . . . .9 W. R., 390 


94. 


Application for 


Jceep in force decree. — A judgment-creditor, on find- 
ing that his judgment-dehtor has no property on 
which he can lay hands for the purposes of execution, 
can always file an application simply to keep in force 
his decree. Nilmoney Singh Deo v. Nilcomul 
Tuffadab . . . . 25 W. R., 546 

{h) Irreg-hlar or Defective Applications. 

93^ Ir regular application 

for restoration of execution case . — -Where certain 
execution proceedings had hetui struck off the tile, 
and the decree-holder ap])Iie(l that they might be 
restored, his petition contaiiiing not one of the parti- 
culars set forth in section 207 of the Code of Civil 
Procedure, it was held that his application was not an 


execution of decree irregularly made. — Where an 
application for execution of a decree w'as defective in 
regard to many particulars required by the terms of 
section 212, Act YIII of 1859, and asked also for 
execution of a share only of the decree, it was held 
not to he a proceeding within the meaning of section 
20, Act XIV of 1859, Where an application for 
execution by a party represeiitiiig himself to be the 
purchaser of a decree was rejected on account of the 
ap])licant’s failure to produce evidence, as' he was 
directed to do, in support of his claim, it was lield not 
to bo a proceeding properly taken to enforce a decree. 
OODOYCHAND LUSKIJR V. NOBOCOOM AR PoRAMANICK 

[10 W. R., 428 

• Civil Procedure Code, 


95. 

lSo9, s. 212 . — Application to execute decree. — Under 
Act IX of 1871, schedule II, article 167, an application 
for executing a decree is not a proper one unless it is 
in accordance with the Code of Civil Procedure, sec- 
tion 212. QiKxre , — What is tlie effect of that Act 
upon the High Courtis decision as to the dona fides 
of proceedings to keep a decree in force ? Goheeb 
SUNKUR Tribedee V. Aman Ali Chowdhey 

21 W. R., 309 


96. ' 


Application for exe- 


cution of decree. — Proceeding to enforce decree.- 
The “application’’ spoken of in article 167, clause 4 
of schedule II to Act IX of 1871, is not merely sncli 
an application as is contemplated by section 212 of 
Act VIII of 1859, but includes an application to keep 
in force a decree or order. The language of article 
167, clause 4 of schedule II to Act IX of 1871, is wnde 
enough to include any application to enforce or keep 
ill force decrees or orders, and, consequently, an 
application to enforce or keep in force a decree by tbe 
attachment of a portion of the property of the defend- 
ant, will keep the decree alive against the residue 
of his property or his person. An order for attach- 
ment of a pension in satisfaction of a decree, obtained 
on the 10th December 1863, was made on 16th April 
1869. After the passing of the Pensions Act (XXII 
of 1871), the Deputy Collector refused to continue 
paying the pension to the decree-holder, and returned 
to the Court the warrant of execution issued under 
the order of 16th April 1869; and an order, finally 
disposing of the application for attachment, was made 
on 14th June. 1872. On 19th June 1872 the decree- 
holder presented a fresh application, praying that the 
attachment of the pension might he continued, and 
a letter be written to the Collector, directing him to 
continue to pay the pension to the decree-holder, as 
directed by the order of 16th April 1869. SeldCoxJo 
such last-mentioned application came with clause 4 of 
article 167 of schedule II to Act IX of 1871, and 
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tliat, consequently, an application, on 24th Jaly 1874s 
for execution of the decree of 10th December 1863, 
was not barred. Meld, also, that the decree might 
properly be enforced against property of the defend- 
ant, mentioned in the application of 1874, other than 
the property mentioned in the applications of 18G9 
and 1872. Jamna Das v. Laltteam 

[I. L. E., 2 Bom., 294 

97. — Applying to enforce 

the decree.” — Application to keep the decree in 
force.”-Act VIII of 1859; s. 212.~-The words 
“ applying to enforce the decree in Act IX of 1871, 
schedule II, article 167, mean the application (under 
section 212, Act VIII of 1859, or otherwise) by which 
proceedings in execution are eornmencecl, and not 
applications of an incidental kind made during the 
pendency of such proceedings. In cases governed hy 
Act IX of 1871, a decree-holder who has applied to 
the Court nimplkiter to keep the decree in force,’’ 
may, within three years from the date of such last- 
named application, obtain execution of his decree. 
Chtjnlee Coomae Roy BiioaoBtrTTY Peosonno 
Roy . I. li. R., 3 Calc., 235 : 1 0. L. B., 23 

PEABHACAEAEOW V. Pot ANN AH 

[I. I,. R., 2 Mad., 1 

98. Application for exe- 

cution of decree. — Non-compliance with provision of 
Civil procedure Code, 1877, s. 235. — An application 
for execution of a decree which does not comply in 
every particular with the r3quiroinents of section 235 
of the Code of Civil Procedure, and which, having 
been returned to the judgment-creditor for amend- 
ment, has not been proceeded with, may still suffice, 
under clause 4, article 179 of schedule II of the 
Limitation Act, to keep the decree alive. Rama- 
NANBAN CHETTI V. PeeIATAMBI ShERYAI 

[I. L. E., 6 Mad., 250 

99. Proceedings to keep 

alive decree, — Irregularities. — Proceedings in execu- 
tion originating in illegality, and which have been 
the subject of contests by the judgment-debtor, and 
are still under consideration in appeal, cannot be re- 
garded as bond fide proceedings to keep alive the 
decree. Tiihck Chendee Gooho v. Gouemonee 
Debee . . . . 0 W. B., Mis., 91 

But see Goitemonee Debee v. Neel Madhttb 
Gooho . . . . 5 W. R., Mis., 3 

100. — Application for exe- 

* cuHon of decree. — An application for execution of a 

decree was made in February 1868, and proceedings 
sntBcieut to bar limitation under Act XIV of 1859 
were going on till 30th September 1871. The next 
appUcation for execution of the decree, made in Octo- 
ber 1872, was held to he barred under Act IX of 
1871, as more than three years had elapsed on that 
day from the date of the application in February 
1868. Held, following Goi>>ee Bunker v. Arman 
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AU, 21 W. E., S09, that an informal application, 
made on 30th September 1871, in the nature of 
a petition to the Subordinate Judge to give effect to 
the application of February 1868 hy ovemiliug cer- 
tain objections of the Collector and enforcing execu- 
tion of the decree, was not an application for the exe- 
cution of a decree such as could bar limitation under 
Act IX of 1871. JiBHAi Mahiepati Paebhit 
Baptj . . . . I. Ij. B .5 1 Bom., 59 

101. — Application for exe- 

cution. — A bond fide application for execution held 
to be a proceeding within the meaning of section 20, 
Act XIV of 1859, even though it had to he amended 
hy order, of Court. Mahomed Samee Bhooya v. 
Alahee Buksh Chowdhey . 10 W, B., 346 

102. Proceedings to keep 

decree in force. — Application for execution and 
notice. — An ax)plication for execution was made hy a 
inooktear, and admitted hy the Judge, who ordei’ed 
a notice to issue to the judgment-debtor. Held 
that such application could not afterwards he set aside 
for irregularity, and that it was sufficient to keep the 
decree alive. I)kanPx\t Sing v. Lilanand Sing 

[2'B. L. R., Ap., 18 : 11 W. R., 28 

103. — Application for exe- 

cution insufficiently stamped. — An insufficiently- 
stamped application for execution of a decree may, 
under section 179 of schedule II of the Limitation 
Act, 1877, suffice to keep the decree alive. Rama- 
SAMI Ayyan V . Seshaytangae 

[I. li. R., 6 Mad., 181 

104. Failure to produce 

certificate. — The Civil Judge rejected an application 
for execution of a decree, on the ground that it was 
barred hy the Law of Limitation (section 20, Act 
XIV of 1859). A prior application was made in 
1864, and less than three years before the present 
application, hut the Civil Judge treated the former 
application as nugatory, because it was not accom- 
panied by a certificate wliicli the applicant had been 
directed to produce hy an order of Court made upon 
the petitioner’s application for execution in 1862. 
Held hy the Higli Court that the applicant’s right 
to have process of execution issued was not barred. 
Kenbiga Madi Chetti v. Soobbamma 

[5 Mad., 453 

See Laeshamma r. Venkataeagava Chaeiab 

■ [4Mad.,89' 

105. Application for exe- 

cution of decree. — An application for execution hav- 
ing been made within three years from the date 
of confirmation of a decree, and notice served, the 
case was struck off on account of the decree-holder’s 
default to pay the necessary fees. A second applica- 
tion made within three years of the first application 
was also struck off, because the judgment- creditor did 


i#%‘ *i **»■ t>F I(*> Ifd to 
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not send a person to point out the iudginent-clehtor. 
A third application was then made within three years 
of the second. Seld that the third application was 
in time, and that no question of hona jides arose in 
the case. Maeacho Kooee Chutooebhooj 
Sahoy . . . . . 24 W. R., 459 


106. 


Application under 


s. 232, Civil Procedure Code, 1877. — Where an ap- 
plication for execution of a decree made under section 
of the Civil Procedure Code was disallowed, on 
the ground that the applicants had not shown, as they 
alleged, that they were the persons heneheially in- 
terested in a transfer of the decree taken' in the 
henami name of a third person, and within three 
years from the date of such application a subsequent 
application was made hy them, in which their allega- 
tion was proved to be correct, — Held that the former 
application had been a proper application within the 
meaning of the section, and that the latter was^ there- 
fore, under article 179, schedule II of the Limita- 
tion Act- (XV of 1877), within time. Abdul Kureek 
«?. Chukhun , . . . 5 O. li. B., 258 


107. 


Application for exe- 


cution of decree. — Omission to specify mode of exe- 
cution. — Application to lorong Court. — A bai’e re- 
quest in an application for the execution of a decree 
that the amount of the decree might he recovered, 
without any specification of the mode in which the 
Court was desired to aid in its recovery, is not an 
application for the execution of, or a proceeding to 
enforce, or keep in force, the decree, and the defect is 
not cured hy the circumstance that the application 
asked or suggested that a notice should he issued to the 
ludgment-dehtor. Feanes v. Nuneh Mal 

[7 N. W., 79 


108. ^ 


- Informal application 


for execution of decree. — An application for execution 
of a decree having been made on the 26th September 
1879 within time, hut not in the form prescribed by 
the Civil Procedure Code, the Court allowed it to 
remain on the file until it should have been amended, 
and it was accordingly amended on the 21st April 1881, 
more than three years after the date of tlie decree. 
Held that the former application could not be treat- 
ed as a nullity, but must, though informal, be taken 
as a step in execution, Mahomed v. Abedoollah 

[12 C. Ii. K., 279 


109. 


App licati 0 n in ac- 


cordance with law. — In execution of a decree, dated 
7th May 1877, an application was made under a 
general power of attorney from A. and B., the decree- 
i'lolders, on the 19th February 1878. B. died on 
the 12tl:i February, hut tliis fact w^as unknown to tlie 
pleaders who made the application. Tlie next ap- 
plication was made on the 28t'h July 1880. On an 
objection taken tlra-t tlie latter application was barred 
by limitation, on tbe ground that tlie former applica- 
tion was a void application, — Held that tiic applica- 
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tion of the 19tli February 1878 was an application in 
accordance with law within the meaning of clause 4, 
article 179, schedule II of the Limitation Act, XV of 
1877. Amieunnissa Chowdheani v. Ahsanullah 
Chowdhei . , . . 13 C. Ii, B.., 18 


110 . 


“Execution of decree 


— Amendment of revenue record. — Application for 
execution not “ in accordance ivith law7^ — The holders 
of a decree made by a Civil Court, which directed, 
inter alia, that they should be raamtained in posses- 
sion of a share of a village, by caiicelment of tlie 
order of the settlement officer directing the entry of 
the jiidgment-dehtor'’s name in the revenue registers 
ill respect of sucli shai'e, apiilied for execution of such 
deci'ee, improperly asking the Court executing the 
decree to order the Collector to amend such entry by 
tbe siibstitntion of their names for tliat of the judg- 
ment-debtor in res])eet of such share, instead of 
asking it to send such officer a copy of such decree 
for his information, with a view to siieli amendment. 
Held that sucli application, not being one in accord- 
ance with law, wltliin the meaning of article 179, sche- 
dule II of Act XV of 1877, was not one which would 
keep such decree in force. Muhammad 'Umak v. 
Kamila Bibi , . . I. L. E., 4 All,, 34 


111 . 


Informal application 


for execution . — Aii{ application for execution of a 
decree having been made on the 19tli .January 1882 
within time, but not in the form prescribed by the 
Civil Procedure Code, inasmuch as it did not contain 
the right miniber of the suit in ivhich the decree was 
passed, an order was made on the 19th January 
directing the petitioner to amend the application 
witliin four days by giving the correct mimher. 
That order was not complied with, and the petition 
was left on the file of the Court without being dis- 
posed of in any way till the 21st September 1882, 
on which date, more than three years Itaving then 
elapsed since the date of the decree, it was returned 
to the va'keel of the petitioner for amendiiient within, 
eight days. The required amendment was made, and 
the application again placed on the file of the Court 
on the 22iid Septemher. On an objection being 
taken that the decree was barred, and the execution 
could not issue,-— iTeW, following the principles laid 
down in the case of Mahomed v- Abedoollah, 12 C. A. 
B„ 279, — viz., that it was the duty of the Court to 
dismiss the application when it found that it was in- 
formal, and thus to give the applicant an oppor- 
tunity of putting ill a proper application, and that the 
decree-holder should not he made to suffer for such, 
omission on the part of the Court, — that the former 
application could not, thoiigli informal, be treated as 
a nullity ; and that the application on the 22iid Sep- 
tember must be taken as having been presented with 
tbe object of amending the original informal applica- 
tion and that it was in continuation of the execution 
proceeding commenced, liowever infonnally, on the 
19th January 1882 ; and tliat consequently the decree 
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was not barred. Seld^ also, that the fact of the 
application having been returned to the vakeel for 
amendment instead of being amended while on the 
file of the Court, made no difference to the applica- 
tion of the above principle. Pitzloor E.ithman' u. 
Altar floss en . . I. L. E., 10 Calc., 541 

112. DelcTcan Agriculfur- 

isU^ Relief Act, XV JI of t879, s. 22. — Conciliatioti 
ogreemeni.— Civil Rrooediire Code (Act XIV of 
1882), s. 261, — Application for attacliment of an 
agriculturist's property. — A conciliation agreement, 
dated the 2nd October 1880, between the decree- 
holder and the judgment-debtor, stipulating that 
tlie former slioiild allow a remission of ElO and 
the latter should execute a document for the remain- 
ing sum of B90, to be paid in 1882, was filed in 
Court on 20tli November 1880. In 1883 the decree- 
holder presented two apjplications for satisfaction of 
the agreed debt of R.90 by attachment of the debtor'’ s 
property, which applications were granted, but were 
not proceeded with through some default of the 
decree-holder. On 4th June 1885 the decree-holder 
made tlie present application, praying that under 
sections 2(31 and 262 of the Civil Procedure Code (Act 
XIV of 1882) an order directing the judgment- 
debtor to execute a bond in terms of tbe conciliation 
agreement might be made, or tliat tbe Court might 
execute one on his bcluilf. On reference by the 
Subordinate Judge under section 617 of the Civil Pro- 
cedure Code (Act XIV of 1882) to the High Court,-— 
Seld that the applications in 1883 for attachment of 
the dehtoPs property were nob “ in accordance with 
law/’ being forbidden by tbe Dekkaii Agriculturists’ 
Relief Act, XVII of 1879, section 22 ; and that the 
present application under section 261 of the Civil 
Procedure Code (Act XIV of 1882) was, therefore, too 
late under clause 4, article 179 of schedule II of the 
Limitation Act, XV of 1877. Chatur Khtjshal- 

CHANI> V. MaHALU BHAQ-AJI 

[I. L. B., 10 Bom., 91 

113. — — Application by 

pleader for execution after decree-holdeVs death . — 
Where a decree-holder died without taking out exe- 
cution of his decree, and two days after his death 
his pleader made an application for execution on his 
behalf, this being the first application of the kind, — 
Meld that, inasmuch as the authority of a pleader 
ceases at the moment of his client’s death, the appli- 
cation was invalid, and was not such an application 
or step in aid of execution of the decree as could 
save a subsequent application for execution by the 
decree-holder’s heirs f I’om being barred by limitation. 
Kaluj V. Muhammad Abdul Ghani 

[1. L. B., 7 AIL, 564 

114. Decree in favour of 

firm in name of agent. — Ap}pUcationfor execution 
by another agent. — A decree was passed in favour of 
a firm in the name of an agent of the firm. The 
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second and subsequent applications for execution 
were made by an agent of tbe firm other than the 
agent named in the decree. Certain persons, alleg- 
ing that they were the proprietors of the firm, ap- 
plied for execution of the decree. The application 
was refused, on the ground that the proceedings in 
execution taken by tbe last-mentioned agent were 
invalid, and execution of tbe decree was therefore 
barred by limitation. Meld that such proceedings, 
however irregular, were not invalid. Lachman 
Bibi V. Patni Ram , . I. L. B,, I AIL, 510 

115. Legal representative 

applying for execution loithout her name being on 
the record. — A. obtained a decree against R. in June 
1879, and in execution thereof some time in 1879 
attached certain moneys in Court which belonged to 
his judgment-debtor, and obtained an order for j^ay- 
ment out to him. Before receiving payment A. died, 
and the execution proceedings were struck off on the 
31st January 1880. On the 14th June 1880, and on 
the 22nd June 1881, the widow of A., who had taken 
out probate, applied to withdraw this money from 
Court, and on the 1st of April 1882 apjAied for a 
copy of the decree obtained by A. for the purposes of 
execution. At the time of these three applications 
the widow had not applied for substitution of her 
name on the record in the place of her deceased 
husband. (3n the 5th January 1884 the widow ap- 
plied to have her name substituted on the record, 
and for execution. Meld that the application was 
barred, as the previous applications were not, under 
the circumstances, steps in aid of execution. Gtjng a 
I’ershad Bhoomick V. Debi Sundari Dabea 

[I. L. B., 11 Calc., 227 

4. STEP IN AID OP EXECUTION. 

(a) Generally. 

116. — proceeding to en- 

force decree by interested party. — In order to enforce, 
or to keep in force, a decree, it was not necessary that 
the proceeding alluded to in section 20, Act XIV of 
1859, should have been taken by the particular party 
seeking to execute : it was sufficient if any one in- 
terested had taken any proceeding. Narain Roy v. 
Sreekath Mitter . . .9 W. R„ 485 

3_X7. Right to enforce de- 

cree. — In order to keep a decree alive, section 20 of 
Act XIV of 1859 does not require more than that 
some actual proceeding should be taken, which, if 
successful, would result in the discharge or partial 
discharge of the judgment-debt. The proceeding 
need not he by a person legally and rightfully en- 
titled to the decree. Nadir Hossein v, Pearoo 
Thovildarinee 

[14 B. L. R., 425, note : 19 W B., 255 

118. Application not by 

decree-holder n the record. — Application to execute 
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decree. — An application not made by tbe decree- 
bolder at the time on the record, cannot be consider- 
ed to be an application to execute the decree. Dr- 
EiAO Eoy V. Doolla Eoy . . 24 W. E., 10 


119. 


Proceedings to Tceep 


decree in force . — A decree was obtained on 6th 
June 1861, and in February 1864 a pretended pur- 
chaser of it sought execution. On 15tli March 1864 
the original decree- holder herself applied for execu- 
tion of the same decree against certain of the judg- 
ment-debtors -vvithout inentioiiiiig the appellant, who 
was one of them. Subsequent proceedings at differ- 
ent times were taken between her and the alleged 
purchaser in order to ascertain which of them was 
really entitled to execution of the decree, and on the 
6th March 1867 her representatives got a decree 
setting aside the alleged purchase, and declaring tliat 
they might execute the decree of 6th June 1861. 
Accordingly, on 31st August 1868, an a];)plication was 
made by her representatives for that purpose. Be- 
tween the 15th March 1864 and 31st August 1868, 
no proceedings had been taken in execution. Held 
that the application was not barred by limitation j 
that no execution could be given till it was ascer- 
tained who were the actual decree-holders ; and that 
the intermediate proceedings for that purpose were 
hondfide proceedings wdtliin section 20, Act XIV of 
1859, for the xmrpose of keeping the decree in force. 
Abdul Gunny v. Pog-ose 

[4 B. li. B., A. C., 1 ; 12 W. R., 486 


120 . 


■ AppUeation for exe- 


cution of decree by henamidat'. — An application for 
execution of a decree by a mere benamidar is not an 
application in accordance tcith law within the mean- 
ing of article 179, clause 4 of schedule II of the 
Limitation Act (XV of 1877), such as to afford a 
fresh starting-point for limitation. Denonath 
Chuckeebutty V. Lallit Coomae Gangopadhya 
[I. L. B., 9 Calc., 633; 12 C. L. R., 146 


121 .- 


- Proceeding to enforce 


decree. — Steps taken towards placing the assignee 
of a decree in the position of the original decree- 
holder did not constitute proceedings to enforce, or 
to keep in force, the decree within the meaning of 
section 20, Act XIV of 1859. Beojo Ball Puea- 
MANiCK V. Ram Taeun Gossain . 10 W. B., 127 


122 . 


Decree. — Applica- 


tion to enforce decree. — Application hy heir of 
deceased decree-holder to suhstitute his name on the 
record. — G. obtained a decree against tbe defendant 
on tbe 29th November 1867, and applied for execution 
of it on the 23rd July 1870. After G.'s death, his 
son made an application, on the 10th March 1871, 
praying for substitution of his name in the place 
of his deceased father, and that the money due 
under the decree should be recovered and paid to him 
as heir of the original plaintiff. On the 3rd January 
1874, and several times subsequently, the son applied 
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(a) (jB'^iB.-&AJjJjY~-contLmied. 
for execution of the decree, bis last application being 
in 1878. Both the lower Courts held that the appli- 
cation of the 10th March 1871 was not an application 
“ to enforce or keep in force the decree ,* that 
the application of the 3rd January 1874 was, there- 
fore, barred by limitation, having been made more 
than three years after the first application of the 
23rd July 1870, and that, consequently, the subsequent 
applications were barred. On appeal to the High 
Court, — Reid that the application of the 10th Alarch 
1871 was an application ^‘’to enforce the decree,^'* 
and fell within article 167 of schedule II of Act IX 
of 1871. The High Court accordingly reversed the 
orders of the Courts below, and directed that the 
decree should be executed, as jn’aycd by the appli- 
cation of the 3rd January 1874. Govind Shanbhog 
V. Appaya . . . I, L. E.., 5 Bom., 246 

123. Dispute hettoee7i pur- 

chaser of decree and. third party. — A dispute between 
the purchaser of a decree and a third party, and tlie 
proceedings connected therewith, cannot be taken to 
be proceedings within tbe purview of section 20, Act 
XIV of 1859. Narain Acharjee Chowdhey r, 
Mohamoya Dabee Chowdhrain . 10 W. R., 240 

See Beijonauth Chowdhey r. Ball Meeah 
Munneepooeee . . .14 W. E.., 391 

The proceeding must he one against the judgment- 
debtor. Jado Ball v. Radha Kissen Mittee 

[17 W. E,., 99 

(5) Striking Case opf the File, Epfeot op — 


■ Striking case off the 


124. ^ ...... .... 

file. — Proceeding to enforce decree, — Striking a case 
off the file is not an effectual proceeding to keep a 
decree in force under the Law of Limitation. Mudun 
Bhukut V. Dooae Bhaeatee . 8 W. B., 320 


125. 


Striking case off the 


file . — The mere pendency of an execution case struck 
off the file for want of pi’oseciition, or the striking 
such case off the file, is not a proceeding within the 
meaning of section 20, Act XIV of 1859. Ram 
Sahai Sing v. Sheo Sahai Sing. Gueudas 
Akhuli V. Gobin Naik 

[B. L. R., Sup. VoB, 492 
1 Ind. Jiir., N. S., 421 ; 6 W. R., Mis., 98 

126. 


Consent to striking 
case off the file. — Consent of the decree-holder to the 
striking off of an attachment is not a proceeding to 
enforce a decree but a relinquishment. Tetley r. 
Feet Singh . . Agra, F. B., Ed. 1874, 117 

127. 


Striking off execu- 
tion proceedings . — A District Judge having held that 
an application to execute a decree did not prevent the 
operation of section 20 of Act XIV of 1859, it having 
been struck off, because the applicant did not pay 
batta; the High Court reversed the order, and direct- 
ed the Judge to determine whether the formei* 
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4. STEP IN' AID EXECUTION — continued. 

(h) Steieing Case ofe the File, Eepect op 
— conthiued. 

application to execute the decree was bond fide, not- 
withstanding hatta was not paid. Dalyi v. Lak- 
SHTJMAN Haei Patil . . 4 Bom., A. C., 86 

. 128- Strihing ojf execution 

proceedings. — A decree was passed in 1850, and w'as 
in force in 1859, when Act XIV of that year was 
passed. Between August 1850 and 25th April 1864, 
nothing effective was done in furtherance of execu- 
tion. Petitions for execution were filed in May 1861 
and August 1862, and the usual orders passed on 
them, hut they were struck off in default. On 25tli 
April 1864 another petition was filed, and notice wois 
served on the debtor. Meld that at that time the 
petition for execution was baiwed hy limitation. The 
decree was not kept alive by the petitions of May 
1861 and August 1862, 'which were struck off in 
default, Satyasaeae Ghosal u. Bhairab Chan- 
BEA BeAHMO 

[2 B. L. B., A. C., 196 : 11 W. B., 80 

Affirming the decision of the High Court in Sijtto 
Churn Ghosal u. Bhyeub Chunder Brotoio 

[9 W. B., 565 

129. StrlMng off ejrecu- 

iion proceedings. — JBond fide proceedings to keep 
decree in force, — A decree was olitained on 16tli 
April, 1859 and execution was applied for on 28th 
December 1861, wlien the applicant was ordered 1)y 
the Court to produce a certificate of beirsliip. On 
liis failing to do so, the case was struck off. He 
next applied for execution on 13th August 1864, 
Meld that the proceedings taken in 1861 were not 
bond fide proceedings on the part of the Court such 
as would keep the decree alive, and that the applica- 
tion was barred. Lachmipat Singh Roy v. IVahtb 
Ali . .2 B. L. B., A . C., 194 : 11 W. R., 70 

ISO. Striking off execu- 

tion proceedings. — Bona fides, — Where the repre- 
sentfitives of a deceased decree-holder applied for 
ext'cution of his decree, and were directed to furnish 
jn’oof that they were the representatives of the 
deceased, and did so, and then their execution case 
was struck off the file, — Held' that the steps taken hy 
them were bond fide steps taken to keep the decree 
alive. Abina Bibi v. Sububunnissa Bibi 

[3 B. L. B., Ap., 142 

131 ^ Striking off execu- 

tion proceedings. — ^Proceeding to enforce decree . — 
Ap])licatiou for the execution of a decree was made 
on the 21st Deceinher 1864, and in pursuance of such 
application the notice required hy law was issued to 
the judgment-debtor. On the 7th February 1865 the 
(kmrt executing the decree called on the decree-liolder 
to produce proof of the service of such notice within 
four days. On the 23i‘d February 1865, in consequence 
of thc‘ deeree-holder having failed to produce such 
pnvif , ihe Court dismissed the application. There was 
no proceediug either of the decree-holder or of the 
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4. STEP IN AID OF EXECUTION— 

(5) Striking Case off the File, Effect of 
— continued. 

Court between the 7th and the 23rd February 1865. 
On the 18th February 1868 application was again made 
for the execution of the decree. Held that the pro- 
ceeding of the Court of the 23rd February 1865, 
striking off the former application for default of 
prosecution, was not a proceeding to keep the decree 
alive, and the latter application was therefore beyond 
time. Raghu Ram v. Dannu Lal 

[I. Ii. R., 2 AIL, 285 

132. — Striking ' off exe- 

cution proceedings- — Application for execution of 
decree. — On the 16th January 1875 a decree-holder 
applied for execution of his decree, and the 3rd of 
March 1875 w'as fixed for the sale of. the judgment- 
debtor’s property. On the last-mentioned date the 
debtor applied for two raoiitlis’ time, and the decree- 
holder assented to ])Osfcponement for that length of 
time only. The application was granted, and the Court 
thereupon struck the case off the file. Nothing fur- 
ther was done until the 25th February 1878, wdieii 
the decree-holder again applied for execution. Held 
that the application of 3rd March 1875 was in fact 
a step taken in aid of execution of the decree, and 
that the application of 25th February 1878 was, 
therefore, under Act XV of 1877, schedule II, article 
179, clause 4, within time. Rajlukhy Dassee v. 
Rash Munjuey Chowbeain . 5 C. L. B., 515 

(c) Resistance to Legal Proceedings. 

IBS, Proceedings io en- 

force decree. — Resistance to legal proceedings taken 
by another person counted as a proceeding for the 
purposes of section 20, Act XIV of 1859. Kalee 
Kishore Bose v. Prosono Chunder Roy 

[10 W. B., 248 

134. — Continuance of con- 

test hetxoeen parties.Soloiig as an actual h<mdfide 
contest 'vvas going on in Court between a decree- 
liolder and tlic judgment-debtor as to the judgment, 
there was a pentling proceeding ” within section 20, 
Act XIV of 1859, anti the period of limitation was 
to he computed from the Court’s decision. The de- 
cision in the case of Baon Sakai Sing v. Skeo Sakai 
Singk, B. />. B., Sup. Vol., 4.92, commented on and 
approved of. Dhibaj Mahtab Chund v. Bulram 
Singh Baboo 

[5 B. L. B., 611 : 14 W. R., P. C., 21 
13 Moore’s I. A., 479 
CnoTAY Lal n. Ram Dyal . 2 W., 402 

Modhoo Soodun Mookbrjee V. Kirtee Chun- 
der Ghose ... 18 W. B., 7 

135. Resisting claim to 

attach property. — Bond fide proceedings in resist- 
ance of a claim to attfich properties were proceedings 
to enforce a decree 'wuthin the meaning of section 20 
of Act XIV of 1859. Becharam Dutta xk Abdul 
Wahed . . , . X L. B., II Calc., 55 
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(c) Resistance to Legal Peocebdings— co»- 
timied. 

3^30^ ^ Resisting appeal 

against decree. — Resisting an appeal against a decree 
(wliieli appeal was eventually compromised) was a 
proceeding, within tlie meaning of section 20, Act 
XIV of 1859, taken to enforce or keep alive the 
decree. Stud Khan v. Jumal Bibee 

[5 W, B., Mis., 10 

See Bhkeonath Chuckeebetty v. Nilmoneb 
Singh Deo .... 18 W. R., 7 

Ram Rtttttjn Baneejee o. Ameeeoolmolk 
Benwaeee Gobind , 6 W. B., Mis., 95 

137^ — Opposing appUm- 

t ion for leave to appeal.’-^ ki\ appeal prosecuted to a 
decree was a proceeding to enforce a decree within the 
meaning of sectioii 20 of Act XIV of 1859. Also 
lield there was sucli a proceeding where, on the 
jiidgment-dehtor seeking to obtain leave from the 
'High Court to appeal to the Privy Council, the exe- 
cution-creditor intervened. Kisto Kinkee Ghose j 
Roy V. Btjeboda Caitnt Singh Hoy 

[10 B. L. B., 101 : 17 W. B., 292 
14 Moore’s I. A., 405 

S. C. ill Court below, Kishen Kisiioee Ghose 
'D. Bueoda Kant Roy , . 8 W, B., 470 

133^ Appeals against 

orders. — Appeals against orders of the Court charged 
with the execution of a decree, having the effect of 
restraining execution or stopping further proceed- 
ings, were proceedings coming within the terms of 
section 20, Act XIV of 1859. ' Nitty ANUND Koon- 
1)00 V. Nugendeo Chuneee Ghose 

[16 W. B., 299 

3_39^ Appeal from order 

setting aside attachment. — So also was an appeal 
from an order setting aside an attachment. Kaxly- 
rEESA'UD Singh Jankee Deo Naeain 

[7 W. E., 9 

Opposing applica- 
tion for review or petition of appeal. — If, after a 
decree upon an application for review of Judgment 
nv petition <jf appeal, the person in whose favour the 
original decree was given appears in person (whether 
voluntarily or ujjon service of notice) to oppose the 
a] (plication, and tiles a vakaliitnaiiia, or does anything 
for the purpose of preventing the Appellate Court or 
the Court of Review from setting the Judgment 
aside, such an act being an act of the person in 
wliose favour tlie Judgment has been given for the 
pnr])Ose of preventing its being set aside, is an act 
done for the ])urpose of keeping the Judgment in 
force, Bjlebaneswaei Deei r. Mahendeanath 
CiiuWDiiEV . . . 3 B. L. E., Ap., S 3 

Kalla Chand IbiUL i;. Dhiiiaj Mabatab Chand 

[18 W. B ., 190 
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(c) Resistance to Legal PEOCEEDINGS”~eo^^- 
iiniied. 

the original suit is pending in appeal, the decree- 
holder is not obliged to execute his decree for costs 
until the proceedings are set at rest by the Appellate 
Court ; and if application is made for a review of the 
order made in appeal, an attempt made to support 
the original order must be regarded as a proceeding 
to keep it alive. Mahomed Bitsseeeoolxah v. 
Ram Kant Chowdey , . 16 W. B,, 266 

142. Opposing applica- 

tion for remew.— The words “Judgment, decree, or 
order in section 20, Act XIV of 1859, mean a Judg- 
ment, decree, or order which can be enforced by exe- 
cution. An application for a review, or a petition of 
appeal by the person against wliom the Judgment was 
given, is not a proceeding by the decree-holder to 
keep the decree in force. Bipeo Doss Gossain v. 
Chundee Siege Bhgttachaejee 

[B. L. E,., Sup. Vol., 718 
2 Ind. Jiir., N. S., 248 
7 W. B,, 521 

Luteeegn V. Rajeoop Singh 

[10 B. L. B., 361 : 19 W. B., 185 

143 ^ Opposing applica- 

tion for revieio . — But there is such a proceeding if he 
appear to oppose tlie application, or does any act to 
prevent the decree being set aside. Bipeo Doss 
Gossain v. Chundee Sikue Bhuttachaejee 
[B. L. B., Sup. Vol .5 718 ; 2 Ind. Jur., 248 

7 W. R., 521 

144. Appearance as re- 

spondent in appeal . — The appearance of the person in 
whose favour a Judgment was given as respondent on 
an apiieal, was notan act done for the purpose of keep- 
ing the Judgment in force within the meaning of 
section 20, Act XIV of 1859. Vieasamy Mudali v. 
Mannommany Ammal . . ,4 Mad., 32 

145 ^ Decree for moveable 

and immoveable property. — Appeal iii respect of 
the moveable propei'tg. — Application for execution 
as regards immoveable propertg. — 8. JL, on 24th 
April 1866, obtained a decree against B . M. for pos- 
session of certain land, and also for certain moveable 
property. B. M. then appealed to the High Court 
against the decree so far only as it related to the 
moveable property. M. ajipeared as respondent. 
The High Court modified the decree in respect of the 
moveable property only on the Gth Marcli 1869. On 
the 26th April 1869 the decree-holder applied to the 
Court wdiich gave the original decree for execution 
in respect of the land only. He was refused execu- 
tion as barred by Ihnltation under section 20, Act XIV 
of 1859. Meld, the app(Mrance of 8. M., the decree- 
holder, as respondent in the ajipeal |)refevretl by B. M. 
to tlie Higli Court (which was in respect of the move- 
able property only), was no procecjdiiig to t*.nforce the 
decree in respect of the hind or to keep it. in force. The 
; execution of the decree in respect of the land was 


141, — Opposing appllca- 

i ion for appeal or revieiu.-- Decree for costs . — Where 
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tinued; 

"baiTed. Seinath Mazuitdae i\ Bbajaktath ATa- 
ZUMDAE . 4 B. L, B., Ap., 99 : 13 W. B., 309 

3^40^ Afpearmg as re- 

spondent in appea l. — In this case certain proceedings 
of the Beerbhooin Courts in 1866 appealed to, and 
hnally decided hy, the High Court in 1868, were held 
to he the proceedings that Avoukl, while they were 
being carried on, have prevented the decree-holder 
(respondent) from executing his decree, and therefore 
proceedings that prevented the bar of limitation from 
applying to the execution of that decree. Seee- 
UAEAIN AIittee r. Dheeaj AIahtab Chtteb 

[17 W. B., 72 

247 ^ Proceedings to enforce 

decree . — Opposing right of third party to attached 
property.— L decree-holder having sold certain pro- 
perty in execution and purchased it himself, a balance 
reinaiiied due to him under the decree. Some time 
after, a third party brought a suit to establish his 
right to the property, the decree-holder and judg- 
ment-dehtor both being made parties. JBield that it 
was right, and, under the circumstances, perfectly 
equitable, to count the time spent hy the decree- 
holder in tliat litigation as spent in hond fide carry- 
ing on execution. Eomaeath Jha r. Luchmiput 
SiKGH 19 W. B., 418 

148. ■ — Defence to suit . — 

A party (Jf.) having borrowed money on the security 
of land, obtained a decree against the borrower for 
principal and interest, execution being stayed for six 
months, and plaintifE^s lien on the land maintained. 
A year after the decree-holder applied for execution, 
and the estate was attached wuth a view to sale. 
Thereupon one K. claimed the estate as Ins property, 
and, the claim being disallowed, commenced a suit in 
a Civil Court to establish his title, paying in shortly 
after, nnder protest, the sum wdiich had accrued 
under the decree, and that money was taken out with 
the leave of the Court hy the decree- holder (Af.), and 
satisfaction entered upon the decree. Subsequently 
K. obtained a decree in virtue of wEich M. was 
ordered to refund the money. Seld that the defence 
to K.^s suit hy the decree-holder Jf. Avould not he a 
proceeding taken by him within the meaning of sec- 
tion 20, Act XIV of 1859, to keep his decree alive. 
Peosueno Chundee Eoy Mookoond Peeshad 
Koy 11 W. B., 210 

3 ^ 49 ^ Application for exe- 

cution of decree. — Step in aid of execution. — An appli- 
cation hy a decree-holder praying that the objections 
taken hy the judgment-debtor to the sale of property 
belonging to him in execution of the decree should be 
disallow’ed, and the sale be confirmed, is an application 
from the date of which the period of limitation for a 
subsequent application for execution of the decree 
may be computed. Kewal Kam r . Khadim Htj- 
BAiN . . . .1. L. B., 5 AIL, 576 
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4. STEP IN AID OP EXECUTION— 

(e) Eesistabce to Legal Peoceedifgs— 
tinued. 

150. “ Step in aid of exe- 

cution of decree.” — It.^ in a suit against S. and other 
persons, obtained a decree on the 24th December 
1878, N. being exempted from the decree, and being 
aw'arded costs against the plaintiff. In executing his 
decree, i^., on the 16th June 1880, sought to set 
off the costs awarrded to N. against the amoniit due to 
himself. On the 6th August 1880 S. preferred ob- 
jections to this course. On the 19tli July 1883 S. ap- 
|)lied for execution of his decree for costs. Seld 
that the application was barred by limitation, inas- 
much as article 179 (4) of the Limitation Act re- 
quires that the decree-holder should make a direct 
and independent application for execution on his own 
account, and it was not sufficient to satisfy the re- 
quirements of the law" to offer objections under the 
circumstances nncler which they w'ere offered in the 
jiresent case. Shib Lae v. Eadha KiSHEif 

[I. L. B., 7 All, 898 

(d) Suits and othee Peoceedings by Deceee- 

EOEDEE. 

151. Proceedings to Jceep 

decree in force, — Where a decree-holder is referred 
to a civil suit hy the Court to which he applies 
for execution, and he accordingly carries on proceed- 
ings in order to get full relief under his decree, such 
proceedings must be held to he in furtherance of 
execution, and as keeping the decree alive. Eadha 
Gobind Shaba v. Beojendeo Coomae Chowdhey 

[15 W. B„ 207 

152. Suit to set aside 

order tinder s. 246, Civil Procedure Code, 1859 . — 
A suit by a decree-holder to set aside orders passed 
under section 246, Act VIII of 1859, and to declare his 
right to sell a certain estate as the property of 
his judgment- debtor in execution of his decree, was 
a proceeding within the meaning of section 20, Act 
XIV of 1859, to enforce such decree. Eam Coomae 
Chowdhey V. Beojessueee Cb;owdbeain 

[6 W. B., Mis., 14 

Tvashee Peeshad Eoy v. Shib Chundee Deb 

[2 W. E., Mis., 3 

153. Execution of decree 

obtained before the passing of Act XI F of 1859 . — 
Suit by decree-holder to declare property liable to 
attachment. — Process of execution of a decree obtain- 
ed before the passing of Act XIV of 1859 might be 
issued wdthin the time mentioned in section 21 of that 
Act without any prior proceeding having been taken | 
hut wdien it w’as sought to execute such decree after 
three years from the time of the passing of the Act, 
process of execution should not he issued unless some 
proceeding within the meaning of section 20 had 
been taken to enforce the decree or keep it in force 
within three years next preceding the application for 
execution. A regular suit hy a decree-holder for a 
declaration that property released from attachment, 
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{d) Suits anb other Pboceebihos by Deceee- 

HOLBEli — continued. 

under section 246 of Act YIII of 1859, is liable 
to attacbiiient in execution of liis decree, was a pro- 
ceeding to keep a decree in force witliin the meaning 
of sectioii 20, Act XIV of 1859. Kangelee Churn 
G-hosal m. Bonomalee Mullicz. Mahabeer Pae- 
SAB V. Pranputty Kobe 

[B. L. B., Sup. Vol., 709 : 7 W. B., 515 

Deegenbur Narain Ghosb V, Hukkishoee 
Butt . . . . 8 W, E.., 88 

154 ^ ^uit under s. 246, 

Act VIII of 1859. — Froceeding to enforce decree . — 
Witliin three years of liis first application in execu- 
tion of a rent-decree, A., the judgment-creditor, 
made a second application to sell certain lands, 
the alleged property of B., the judgment-debtor. 
Third parties intervened who established tlieir claim 
to the land. A. thereupon brought a regular suit, 
and succeeded in obtaining a decree declaring tlie 
lands in suit to be the property of B. Within a year 
of the date of this decree, but more than three years 
after his first application for exeention, A. filed a 
third application for attachment of other lands helong- 
ing to B. HeU, tlie ap|)licfition was barred by limit- 
ation. " Bamsoonbee Sanbyal a. Gopessue Mos- 
TOPEi . I. L. B., 3 Calc., 716 : 2 C. L. B., 220 

155. Froceeding to enforce 

decree. — A suit for a declaration of plaintiff’s right 
to assess certain lands as nial having been decreed, 
some of the defendants applied under section 119, Act 
VIII of 1359, and prayed the Court to set aside the 
decree . The r em ain in g defen dants were in adc parti es, 
and the decree was materially modihed. Held that, 
as the decree-holder was taking ste|)s for the purpose 
of preserving the original judgment intact, he was 
taking a proceeding to keep the decree alive. Pooe- 
NANUZB Suez H EL V. Hueo Soonbeeee Debia 

[13 W. B., 208 

250,. Frocurlng attach- 

ment and advertising for sale.— Where a decree- 
holder expended money in proeiiring attachment of 
his debtor’s property, and advertising the same for 
sale, the proceeding was presumed, nothing to the 
contrary being shown, to lie a bond fide j)roceeding 
within tlie meaning of section 20, Act XIV of 1859. 
Juttabhaeee Singh v. Wuzeee Singh 

[12 W. E., 357 

157. Application to ar- 

rest j-udgment-debor. — An application to arrest, which 
is not carried liut, is a bond fida proceeding, taken 
with the iutentiuu of kc‘e])iiig the decree alive, only 
when the jiulgmiuit-cnalitor (tan show that certain 
circumstaiu'es lia.pptnu.‘d that rendered it unnecessary 
for him to uroeei'd further against the judgment- 
debtor in {OOHaitioii of tliat process. JOYZISHEN 
ShAIIA V. Bis HUE A Mo ye is CliOWl)R.ATN 

[17W. E.,365 
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{d) Suits anb other Peoceebings by Beceeb- 

HOLDE E — contiMued. 

158. Unsuccessf ul suit to 

have property made liable under decree . — An unsuc- 
cessful suit by a decree -holder for the purpose of hav- 
ing specified property made liable under. liis decree, is 
a proceeding to keep the decree in force. Akbae 
Gazee V. Nueeezun ... 8 W. E., 99 

Eshan Chunbee Bose v. Juggobundhoo G-hose 

[8 W. E., 98 

Contra, Junaebun Boss Mittee v. IIajah Kook- 
nee Bullvb . . 6 W*. B., Mis., 48 

259. ZTnsuccessfiil appli- 

cation to substitute names as heirs of decree-holder. 
— The petitioners applied for tlie suhstitution of their 
names as heirs of a deceased decree-holder, but failed 
to satisfy the Judge that they were the lieirs of the 
original decree-holder. Held tliat sncli an infrnc- 
tuous application was not a process to enforce or keep 
in force a decree witliin the meaning of section 20. 
Lalla Bishen Byal Singh v. Kam Sunkfb 
Tewaeee .... 6 W. R., Mis., 38 

160. Talcing out proceeds 

of previous sale in execut ion, — The act of taking out 
the proceeds of a previous sale in execution of a de- 
cree was held not to be a proceeding to keep the de- 
cree in force, Kishen Mohun .Jush v. Chunber 
Kant Chuckeebutty . . 6 W. R-., Mis., 49 

161* Taking out money 

deposited in Court. — The taking out by a decree- 
holder of money deposited in Court by liis judgment- 
debtor was an effectual proceeding under section 20, 
Act XIV of 1859, to keep tlie decree in force. 
JOGESH PeOZASH GANGOOLY 'V. Kalee Coomab 
lioY . . . , . 8 W. E., 274 

162. Conduct of sale and 

remission of proceeds to the Collector by Nazir . — 
The I’ule approved by the Privy Council, that any act 
done by a Court or an officer thereof, or bond fide by 
the applicant, for enforcing or keeping in force a de- 
cree, satisfies the term “some proceeding” in sec- 
tion 20, Act XIV of 1859, was held to apply to the 
act of a Nazir in conducting a sale and remitting the 
proceeds to the Collector, and to the act of the decree- 
holder in applying for and drawing out a portion of 
these proceeds. Eajeshueee Bebia v. Kaj Coo- 
AIAEEE Bossee . . . ,15 W. B., 182 

163. Application to take 

money out of Court. — Bona Jides.—Aii execution sale 
was stayed by consent for two niontlis, and the execu- 
tion suit was struck oft' the file. During such period 
the execution creditor applied to the Court to restore 
his execution suit, and to pay to him certain moneys 
in deposit in Court to the credit of the judgment- 
debtor in another suit, alleging that lie (the execution 
creditor) had attached them ; but it turned out tlmt 
he had attached tlieiu in another suit. Held, the 
a’pplication being bond fide, the period of limitation 
began to run from the date of the disposal of the ap- 
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{d) Suits and otheb Pboceidings by Decbee- 
iiQ-LiyisSi-- continued. 

plication by tlie Court. Dhitnbut Singh Roy c. 
Mddhomottee Debia 

[11 B. B. R., P. C., 23 : 18 W. R., 76 

Reversing Modhoomutty Debia v, Dhunput 
Singh . . . .13 W. B., 164 

164. ‘‘ Step in aid of exe- 

cution,^’ — Application for sale-proceeds. — An appli- 
cation by a decree- bolder to be paid the proceeds of a 
sale of property in execution of tbe decree, is a “ step 
in aid of execution of tbe decree, witliin tbe mean- 
ing of article 179 (4), scbedule II of Act XV of 1877 
(Limitation Act). Paean Singh v. Jawahie Singh 
[I. B. B., 6 All., 366 

Application to take 

money out of Court. — An application made by a judg- 
ment-eredibor to tabe out of Comb certain moneys 
there deposited by bis judgment-debtor, cannot be 
considered to be an application to the Court to take a 
step “ in aid of execution,’^ and is not, therefore, 
witliin tbe meaning of clause 4 of article 179, scbe- 
dule II of Act XV" of 1877. Bimsee Singh v. Nuzuf 
All Beg, 22 IV. li., 32S, distiuguisbed. Heml Chun- 
dee Chowdhry V. Beojo SooNDuity Debee 

[I. B. E.., 8 Calc., 89 1 10 C. B. B., 272 

166. Obtaining money 

from Court. — Held that obtaining tbe money from 
the Court after tbe execution proceedings were imt an 
end to, was not an execution proceeding at all. Wo- 
DOY Taea Chowdheain V. Abdool Jubbue Chow- 
DHEX . . . . 24W. E., 839 

107. Application to take 

out money deposited in Court. — An application made 
by a judgment-creditor to take out of Court certain 
moneys, tbe sale-proceeds realised by tbe sales of 
certain properties of bis judgment-debtor in a pre- 
vious execution, cannot be considered to be an applica- 
tion to the Court to taken “step in aid of execution,^’ 
and is not, therefore, within tbe meaning of clause 4, 
article 179, scbedule 11 of Act XV of 1877. Hem 
■ Chunder Chowdhry v. Brojo Soondury Debee, I. L, 
M., 8 Calc., 89; Venkatarayalu v. Narasinha, I. 
L. E., 2 Mad., 174, dissented from. Fazab Iman v. 
Metta Singh . . I. B. B., 10 Calc., 549 

3^03^ Steps taken to get 

money out of Court after refusal of application . — 
Where, by declining to pay to tlie decree-holder tbe 
proceeds of an execution sale which lias been con- 
firmed, a Court obliges him to take steps to satisfy the 
Court that there is no other claimant, such steps 
must bo considered as a proceeding to enforce the 
decree and obtain satisfaction thereof. Mahohed 
iiosiSEiN Khan u, Loote Ali Khan 

[18W.B.,463 

109^ — — Proceedings in exe- 

cution as to mesne, profits^ — Decree for costs, — Pro- 
ceedings in execution of a decree as to mesne profits 
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were held to be an effectual proceeding within the 
meaning of section 20, Act XIV of 1859, to enforce the 
same decree as to costs, Oopbndue Mohun Musta- 
EEE V. Teipp . , .5 W, B., Mis., 40 

170. Decree for posses- 

sion and mesne profits. — Separate applications for 
execution. — The holder of a decree for possession and 
wasilat is not obliged to apply for execution of both 
within three years from the jiassiiig of the decree. 
He may first apply for execution as to possession and 
costs, and then, within three years from the date of 
such application, seek to enforce the decree as to 
wasilat. Bueobakant Roy v. Ram Kishore Dutt 

'[8 W. B., 99 

JoGESH Peokash Gangooly V, Kalee Coomae 
Roy 8W.R.,274 

171. ; Application in aid 

of execution. — Possession . — Wasilat. — Where a de- 
cree is one for possession, with wasilat from the 
date of dispossession to the date of suit, an applica- 
tion for wasilat, if not made within three years from 
the first application in execution, is barred. Hem 
Chundee Oho wb hey v. Bbojo Soonduey Debee 

[I. B. B., 8 Calc., 80 
10 C, B. B., 272 

172. A 2 )pUcation for exe- 

cution of decree. — Application for execution of 
portion of decree. — Where a decree-holder, in the 
execution of a decree for the possession of land, mesne 
profits, and costs, applied for and obtained possession 
of the land, and costs, and afterwards, within three 
years, applied in execution of the decree for mesne 
profits, the execution of the decree for mesne profits 
was not barred by limitation by reason of more than 
three years having elapsed from the date of the 
decree. Ram Baesh Singh d. Mad at Am 

[7 IN. W., 95 

173. Proceedings to assess 

mesne profits. — Act XIV of 1859, section 20, applied 
only to such decretal orders as were complete in them- 
selves and ready to be enforced, and not to so inucli 
of a decretal order as directed proceedings to be taken 
in order to assess the amount of wasilat to be recovered 
by the judgment- creditor, which were merely a pro- 
longation of the trial, and not proceedings to enforce 
the decree. Fuzeelun v. Keeamut Hossein 

[21 W. B., 212' 

Bunsee Singh v, Nuzue Ali Beg 

[22 W. B., 328 

174. Decree for posses- 

sion and mesne profits. — Applicaiionfor execution for 
mesne proJits, lohich had been omitted in execution of 
decree. — Chil Procedure Code, 1877, s. 230. — Where 
a party obtains a decree for possession and mesne 
profits, under which he obtains possession but fails to 
prosecute his suit for mesne profits and the execution 
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(d) Suits and othee PEOCEEDiKas by Beceee- 
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case is struck off for default, — Seld that it is very 
doubtful if, in any case, the effect of such an order 
would be to prevent the decree-holder again applying 
for execution of that portion of the decree relating to 
mesne profits, as long as he keeps within the provi- 
sions of the Limitation Act. It is otherwise under 
section 230, Act X of 1877. Suedhaeee Lall v. 
Gieindue Chundee Ghosb . 1 C. Xi. B., 475 

. — ^proceedings to exe- 

cute decree for costs. — Having obtedned possession 
of property in satisfaction of a decree, the decree- 
holder had to meet proceedings initiated by a third 
party under Act VIII of 1859, section 230, and 
delayed to execute his decree as far as it related to 
costs. Meld that tlie proceedings in question could 
not be taken to keep alive the decree or save limit- 
ation in respect to the costs. Baboonath Jha v. 
Khugbut Doss . . , 19 W. B., 226 

176, Transmission hg 

Court of decree for execution. — Tlie transmission by 
the Court of one district to the Court of another of 
a co|)y of its decree, and a certificate under the pro- 
visions of sections 285 and 286 of Act YIII of 1859, 
with a view to execution in that other district, was a 
« proceeding within the moaning of section 20, 
Act XIV of 1859. Lease v. Daniel 

[10 W. B., 837 

177 ^ Application under 

Civil Procedure Code, 1859, s. 285. — Meld that an 
application under section 285 of Act VIII of 1859, 
being a necessary and decided step towards the exe- 
cution of the decree, was an application to enforce 
or keep in force the decree, within the meaning of 
article 167, schedule II of Act IX of 1871. Husain 
Bakhsh V. Madge . I. L. E-., 1 All., 525 

17S. - Application for exe- 

eution where transfer is only effectual mode . — Civil 
procedure Code, 1859, s. 285. — An application for 
the execution of a decree to the Court by which it 
was passed, where the decree could only have been 
efl-ectiially executed in manner i>rovkled by sec- 
tion 285, Act VIII of 1859, was not an application 
which would save limitation. Feanes v, Nuneh 
Mal 7 3N.W.,79 

• 179. — Application for 

transfer of decree. — Meld tliat an ai>plicatioii to the 
Court which passed a decree, that it may Ixj sent for 
execution to another Court, is an application to keep 
such decree in force within the meaning of the 
Limitation Act. Collins v. Maula Baehsh 

[I. L. E., 2 AIL, 284 

180. — Application for 

transfer of decree under s. 223 of Civil Procedure 
Code, 1877. — An ap|)lieiitiou for tla^ tnuisfer of a 
decree under tlic provisions of section 223 and the 
following section of Act X of 1877, is a step in aid 
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of the execution of the decree within the meaning of 
danse 4, article 179, schedule II of Act XV 5f 1877. 
Latchman Pundeh V. Maddan Mohun Shye 

[I. Ii. E., 6 Calc., 513 : 7 O. L. E., 521 

181. Application to re- 

transfer decree for execution . — Civil Procedure 
Code, 1877, s. 223 . — Where a decree lias been trans- 
ferred by the Court which passed it to another Court 
for execution, an application to the latter Court to 
return the decree to the Court which passed it for 
further execution is a step in aid of execution within 
the meaning of clause 4, article 179, schedule II of 
the Limitation Act, 1877. Krishnayyab i\ Ven- 
KAYYAE . . . I. L. K., 6 Mad., 81 

182. Transmission of de- 

cree for exeetdion. — Application for execution of 
attached decree . — Civil Procedure Code, ss. 223^ 
228, 273. — A decree was passed on the 20bh Feb- 
ruary 1878 by the hliiiisif of M. In November 
1878 it was, in accordance with the provisions of 
section 223 of the Civil Procedure Code, transferred 
to the Muiisif of J. On the 21st January 1879 an 
application for execution of the decree was made to 
the Munsif of J., who thereupon issued an order for 
the attachment of some immoveable property belong- 
ing to the judgment-debtor, and also for the attach- 
ment of three decrees standing in his Court in favour 
of the judgment-debtor against other persons. On 
the 18th March 1882 the decree-holder applied to 
the Munsif of .1. to execute one of these decrees in 
his behalf, and he further asked tliat whatever 
might be realised in such execution should go to the 
account of the decree which had been transferred, 
and winch was being executed. Meld that an appli- 
cation of the 18th March 1882 was perfectly legal,, 
and such a proceeding as could keep alive tlie decree 
of the 20th February 1878; and that a subsequent 
ajiplication for execution, dated the 12th April 1883,. 
was therefore not barred by limitation. An applica- 
tion to execute an attached decree is a step in aid 
of execution’^ of the original decree, within the 
meaning of article 179, schedule II of the Limitation 
Act, inasmuch as its object is to obtain money in 
order to pay off the judgment-debtor. Lachman v. 
Thondi Ram . I. L. E., 7 All., 382 

183. Appylication for 

transmission of decree. — V71iere a decree-holder ap- 
plied to the Court to transmit the decree to another 
Court for execution, and on a subsequent date paid 
into Court postage stamps for tlie tmnsniission of the 
records, — Meld that, if when the p(.i,stage stamps 
were paid into Court an application ^va,s made to taka 
some step in aid of exeeutiou, such a pplication would 
he sufiicieiit to give a new period of limitation. 
Vellaya V. Jagakatha . I. It. B.., 7 Maci, 307 

184 . — — Proceedmgs iO' g&h 

Privy Council decree sent do to 7i for execution . — 
Act XdiV of 1852, s. 2. — ^jlh'oceecUngs had in the 

5 u 
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I'ligli Court for the purpose of getting a Privy Coun- 
cil order sent down to the lower Court for execution, 
whether strictly legitimate or not with reference to 
Act XXV of 1862, section 2, if hand fide efforts made 
by the judgment-creditor to carry into effect that 
order, must he taken to he proceedings keeping the 
decree alive. Lethbeidge n, Peohead Sen 

[19 W. B., 301 

185. — Attempt to settle ac- 

counts , — An attempt at settlement of accounts in 
Court is sulhcieiit to keep a decree alive. PuzuL- 
UTOONissA Chuttee Dhaeee Singh 

[6 W. B., Mis., 43 

186. — Application for exe- 

cution after decision of case on solelinamah , — Where 
parties to a suit which had been decreed entered 
after remand into a compromise, and filed a solehna- 
inah, in accordance with which the case was decided, 
— Held that an application to execute the solehnamah 
-was not a proceeding taken on the basis of the decree, 
and being, tlierefore, illegal, could not keep the de- 
cree alive. Peeo Madhub Siecae v. Bissumbhue 
SiKCAE 15 W. E., 514 

187. tProceedivgs in exe- 

cution to enforce barred decree . — Compromise of 
decree, Payments under , — Where a decree-holder en- 
tered into a compromise with the judgment-debtor, 
agreeing to accept payment by instalments, which 
uas ratified by the Court executing the decree, the 
case being struck off the execution hie on the basis 
of the compromise, and, more than three years after 
the date of the CourPs order sanctioning the compro- 
mise, subsequent proceedings were taken by the de- 
creediolder to enforce the original decree, — Held that 
such subsequent proceedings, when execution of the 
original decree had been already barred by limitation, 
could not avail to keep the decree alive. Stowell 
V. Billings . . . I. L. B., 1 All,, 350 

188. — — Application for exe- 

mitiou of decree. — Partial satisfaction under ar^ 
ramgement made through Court, — A,, a judgment- 
debtor, being arrested in execution of a decree, ap- 
plied in the year 1873, under section 273 of Act VIII 
of 1859, for his discharge. The Court refused to 
entertain the application except on condition that A, 
should pay into Court a certain fixed sum of money 
per month on behalf of the judgment-creditor. A., 
accepting these terms, was thereupon discharged, 
and the execution proceedings struck off the file. A., 
in compliance with the directions of the Court, made 
regular payments into Court until October 1876, 
when he discontinued payment. Held, on an appli- 
cation made in June 1877 by the judgment- creditor 
for a wnrra,nt of further arrest against A., that inas- 
much as the decree-holder was not seeking to enforce 
by means of execution the arrangement made by the 
Court in 1873, but w'as rather attempting to execute 
the original decrc(q such application was barred, more 
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than three years having elapsed since the date of the 
last application for execution of such decree, Hueeo- 
NATH Bhunjo V. Chunni Lall Ghose 

[I. L. B., 4 Calc., 877 : 3 C. L. B., 161 

189. — Application to en* 

force arrangement made through the Court. — Where 
the decree-holder sought to enforce the arrangement 
made by the Court for satisfaction of the decree, 
limitation was held not to apply. Badha Kissoee 
Bose x, Aetah Chandea Mahatab 

[I. L. B., 7 Calc., 61 

3^90^ .. I . - ' I ■ Kisthafidi. — Hxien- 

sion of time for limitation Ig agreement of parties, 
— A. obtained a decree against H. on the 17th Sep- 
tember 1853. The decree was kept in force by sun- 
dry proceedings, the last of wdiich wars taken on the 
30th December 1864. On the 6th February 1865, 
the parties filed a kisthandi, whereby they agreed 
that the amount due under the decree sliouid ho 
payable by instalments, the first instalment to fall 
due on 14th July 1865 ; at the same time an existing 
attachment was given up. On 14th July 1868, A, 
applied for execution of the decree in respect of six 
instalments due under the kisthandi. Held (Mit- 
TEE, J., dissenting), the Court could not recognise 
any arrangement hetw-een the parties enlarging the 
period of limitation allowed by law for the execution 
of decrees, or which alters the terms of the decree. 
The filing of the kisthandi and reliiiquislnnent of the 
attachment were not a proceeding to enforce the de- 
cree or keep it in force. Execution of the decree 
■was barred by limitation, Keishna Kamal Sing 
V. Hieu Siedae . , 4 B. L, B., F, B., 101 

S. C. Keisto Komal Singh v. Hueee Siedae 

[13 W. R., F, B., 44 

191. — - ^Receipt of instal- 

ment under compromise out of Court. — The receipt 
of instalments by a decree-holder out of Court in pur- 
suance of a compromise made between him and his 
judgment-debtor is not a proceeding to enforce or 
keep in force a decree. Nor can the condition in a 
compromise that on default being made in a certain 
number of instalments the decree should he executed 
in full, prevent limitation from running. Aboo Imam 
V. Benee Bam . . . 5 3N. W., 100 

192. Application report- 

ing adjustment hg parties. — An application by a 
judgment-debtor stating that the proceedings in 
execution had been adjusted and he had paid the de- 
cree-holder RIO and would pay him the balance of 
the decretal amount subsequently, and praying that 
the execution case might he struck off, is an appli- 
cation to ‘^keep in force the decree,^^ within the 
meaning of article 167, schedule II of Act IX of 1871, 
and a ‘'step in aid of execution of the decree,” 
within the meaning of article 179, schedule II of Act 
XV of 1877. Ghansham v. Mueha 

[I. L, B., 8 All, 320 
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193. Agreement to sus- 

pend execution. — An agreement to suspend execution 
for a specified time was not a proceeding ” within 
the meaning of section 20, Act XIV of 1859. Mehee- 
ooNissA V. Roushan Jehan . 17 W. R., 396 

j^pplication to stag 

execution. — Seld that an application by the decree- 
holder for the stay of execution proceedings is not an 
application to enforce or keep in force the decree, 
within the meaning of article 167, Act IX of 1871. 
Fakib Muhammad v* Ghulam Husain 

[I. L. E,., 1 AIL, 580 

-195. ■ — — Application to con- 
tinue attachment hut to stag Under the Civil 

Procedure Code (Act VXIl' of 1859) an application 
to the Court to continue the attach inent of im move- 
able property, but to stay tlie sale of it , — Beld to be 
a proceeding to keep in force tbe decree. Xukanna 
t). Ramasami . . I. L. B., 2 Mad., 218 

196. Application hg de- 

cree-holder for postponement of sale. — Application 
to tahe some step in aid of execution of decree. — An 
application by a decree-liolder for the ^postponement 
of a sale in execution of tbe decree, on tlie ground 
that he had allowed the judgment-debtor time, is not 
an application according to law to the proper 
Court for execution, or to take some step in aid of 
execution, of the decree,’'^ within the meaning of arti- 
cle 179, schedule II, Act XV of 1877, and limitation 
cannot l;)e computed from the date of such an appli- 
cation. Mainath Kuaei V. Debi Bakhsh Rai ' 

[I. L. R., 3 AIL, 757 

107, — Application to post- 

pone sale. — Certain lands liaving been attached in 
execution of a decree, the judgment-dehtor ai>])lied 
to tlie Court to postpone the sale of some of the 
lands until others had first been sold. Tlie vakil for 
the 'decree-holder consented in part to this applica- 
tion, but insisted that certain other land should also 
l)e sold in the 'tii'st instance. Held that this act of 
the vakil wa.s a suilicient application to the Court to 
take a step in aid of execution within the meaning 
of article 179 of schedule II of the Limitation Act, 
1879. Dhaeanamma Subba 

[I. L. B.., 7 Mad., 306 
See Vellaya v. Jaganatha 

[I. L. E,., 7 Mad., 307 

198. Application to post- 

pone sale on consent of parties. — Application for 
execution of a decree was made on the 22nd No- 
vember 1875, and in ’pursuance of sneb ap]>lieatlon 
certain pvu])erty belonging to the judgmeut-debtor 
wa.s advertist'd for sale tm the 27th March 1876. On 
the la, iter date’ the jjartieH to such decree made a 
joiiit applieatiem in writing to the Com-t, wherein it 
Avas stated that the jiidgineut- debtor had made a 

HI 
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certain payment on account of such decree, and the 
decree-holders had agreed to give liiin four months® 
time to pay the balance thereof, and it vvas prayed 
that such sale might be postponed and such time 
might be granted. The Court on the same day made 
an order on such application i^ostponing such sale. 
The next apprication for execution of siicli decree 
was made on the 17th January 1879. The lower 
Appellate Court held, with reference to the question 
whether such application had been made Avitbiii tbe 
time limited by law, tliat it had been so made, as 
under article 179 (G), schedule II of Act XV of 1877, 
such time began to run from the date of the expi- 
ration of the period of grace allowed to the judg- 
ment-debtor under the a|>plieation of the 27th 
March 1S7G. Held that article 179 (6) had not any 
relevancy to the present case; but inasmuch as the 
proceedings of the 27tli March 1876 might be consi- 
dered as properly constituting a step in aid of 
execution,’® Avltldii the meaning of article 179 (4), the 
application of the I7th January 1879 was within 
time. SiTLA Din v. Sheo Prasad 

[I. L. R., 4 AIL, 60 

199. Oral ap)plicatio7i for 

prockmiation of sale. — An or;il application, on a 
sale of immoveable property in. the execution of a 
decree having’ been adjourned for the fixing of a 
L-esli date for the sale, is an application to enforce 
the decree, within the meaning of article 167, sche- 
dule 11 of Act IX of 1871. An application to en- 
force tlie decree made within three years from the 
date of such an oral application Avill therefore be 
within time. Amae Sing-h v. Tika 

[I. L. R., 3 AIL, 130 

See Ambioa Pershad Singh r. Surdhaei Ladd 

[I. L. R., 10 Gale., 85i 

200. Applicatioyi for 

proclamation of sale. — Step m aid of execution.-—- 
An application to a Court to issue a proclamation of 
sale in respect of property already attached in exe- 
cution of a decree, is an application, within the 
meaning of clause 4 of article 179, schedule II of 
Act XV of 1877, ‘Ho take some step in aid of execu- 
tion of the decree.®’ Chimder Cootnar liog v. Bho- 
gohuttg Frosonno Hog, I. L. iL, S Calo.y 235 : 1 C* 
L. R., 28, explained, Ambica Pershad Singh v, 
SuEDHAEi Lad , I. L. R., 10 Calc., 851 

(e) Coneiemation or Sale. 

201. ^ — ' — ’ — ’ Date from which 

limitation runs. — Until the order is passed confirm- 
ing a sale in execution , the deeree-li older must be con- 
sidered to ho executing Ins decree;, and limitation be- 
gins to run against him only from the date of gucli 
order. Broj'UNGona .Dassee v. Shona Mookhbe 
Dassee 15 W. B., 15 

202. — — Proceeding to Jceep 

decree in force, — Where there is a sale in execution, 

5 u 2 
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the latest act of the decree*holder to keep his decree 
in force is the sale which took place at his instance, 
not the confirmation of the sale. Mahabajah of 
Bubdwan u. LircKHEE Monee Debee 

[8 W. B., 359 

JuGOUT Mohinee Bibee «j. Ram Chend Ghosb 

[9 W. B., 100 

Shib Ram Dey v. Banee Madhab Mitteb 

[11 W. B., 117 

203. — — - — Froceding to keep 

decree in force. — a coiifi,nnation of a sale in exe- 
cution by the Court was a proceeding under section 
20, Act XIV of 1859, and sufficient to keep a decree 
in force which had been obtained by the purchaser. 
Chowdhry Sheikh Wahid Ali v. Mhllick 
Eitayet Hossein Ali 

[12 B. L. B., 500 : 20 W. B., 81 

GOBIKD CHTTNDEB CHOWDHEY V, JOHHRULHISSA 

Bibbe . . . , .18 W. B., 156 

204. Froceeding to heep 

decree in force. — Queer e, — Whether a mere confirma- 
tion of a sale is a proceeding sufficient to keep the de- 
cree in force. Where it \vas confirmed after objec- 
tion by the judgment-debtor, and the sale-proceeds 
received by the creditor, it was held that tliat was a 
proceeding sufficient to keep the decree alive. Gitnga 
Bishen Chhnd V. Dhieaj Mahtab Chand Baha- 
DHE . 12 B. L. B., 506, note : 10 W. B., 224 

205. Froceeding to Jceep 

decree in force. — Whore the decree-holder takes 
no step whatever to cause an execution sale to be con- 
firmed, the confirmation of the sale by the Court can- 
not he regarded as a proceeding on his part towards 
enforcing the decree. Melliok Enaet Ali v. 
Wahed Ali . . . .13 W. B., 815 

206. - Froceeding to Jceep 

decree in force. — Confirmation of a sale in execution 
of a decree by the Court of its own motion, and draw- 
ing out the proceeds of sale by the execution- creditor, 
were not proceedings to enforce such decree, or to keep 
the same in force, within the meaning of section 20, 
Act XIV of 1859. Dhibaj Mahtab Chhkd Baha- 

DXJS V. PvAM BeAHMA MhLLICK 

[4 B. L. B., A. C., 115 : 13 W. B., 38 

207. Application to exe- 

etiie decree. — Order confirming sale. — The mere act 
of the Court confirming a sale in execution, which 
act is not shown to have been peiTormed at the in- 
stance of the decree-holder upon petition or applica- 
tion, is not an application to the Court to take some 
step in aid of execution within the meaning of clause 
4, article 179, schedule II of Act XV of 1877. Mo- 
TiJfDBO Chandea Ghose V. Mohendro Nath 
Ghose . . . . 10 C. L. B., 330 

208. — Froceeding to en- 

force decree.-- Application for copy of decree. — On 
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the 19th of March 1880 a decree for money was 
passed, and on the 19th of Pebrnary 1881 certain 
property belonging to the judgment-debtor was sold 
in execution thereof. On the 22nd of April 1881 the 
Court passed an order confirming the sale. On the 
10th of January 1882 the decree-holder applied to the 
Court for a copy of the decree, in order that he 
might make a fresh application for execution. On 
the 28th of March 1884 he applied for execution. 
The judgment -debtor appeared and pleaded that exe- 
cution was barred by limitation. The Court of first 
instance held that execution was not barred on 
the ground that the passing of the order of the 22nd 
of April 1881 was sufficient, under the provisions of 
article 179, clause 4 of the Limitation Act of 1877, 
to keep the decree alive. The lower Appellate Court 
also held that execution was not barred by limitation, 
but solely on tbe ground that the application of the 
10th of January 1882 w^as sufficient to keep the 
decree alive. It did not appear that the order of the 
19th of Pebi’uary 1881 was passed in consequence of 
any application by the decree-holder, and neither the 
application of the 10th of January 1882 nor any 
copy thereof was put in evidence on the present ap- 
plication. Meld^ on appeal to the High Court, that 
the execution of the decree was barred by limit- 
ation. Rajktimar Bakerji -y. Rajlaehi Dabi 
[I. L. E.., 12 Calc., 441 

if) Miscellaneous Acts of Deobee-holdbe, 

209. — Application to re- 

cord certificate of payment hy judgment- debtor in 
part satisfaction. — An application by a judgment- 
creditor to bring an execution proceeding on the file, 
and to record his certificate of the payment of 
a sum of money by the judgment- debtor, is an appli- 
cation to take some step in aid of execution of 
the decree within the meaning of clause 4, article 179 
of schedule II of the Limitation Act. Tarini Das 
Bandyophadya V. Bishtoo Lal Mukhopadaya 

[I. L. B., 12 Calc., 608 

210. Precept to Collector 

under Bang. Reg, XLVIII of 1793 , s. 24, cl. 2. — 
A precept to the Collector under clause 2, section 24, 
Regulation XLVIII of 1793, for mutation of names 
in the terms of a decree, was a process to enforce the 
decree, and could not, under section 20, Act XIV 
of 1859, be issued after a lapse of three years 
from the passing of the decree. Nanerbi Kunwab 
m Kasturi Kunwar . 4 B. L.,B., A. O., 581 

S. C. Naunhee Koonwab v. Kustooeee Koon- 
wab .... . 13W.E.,141 

211. Confiscation of de- 

cree. — Correspondence relating to right of Govern- 
ment. — Where a decree had awarded a sum as costs 
to one who turned a rebel, — JSeld that correspondence 
relating to the asserted right of Government to get the 
sum to be realised by the execution of decree, did not 
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4 STEP m AID OP EXWVnO'N’-continued, 

(/) Miscellaneous Acts of Decree-holder 
— continued, 

amount to a proceeding to save limitation, Ameen- 
ooDDEEN Khan n, Moozueebr Hossein Khan 

[3 Agra, Mis., 5 

212. Application for cer- 

tificate of administration. — The petitioners, as 
widow and adopted son of a decree- holder, applied by 
petition to the District Munsif for execution of the 
decree on the I'Jth June 1864. The District Munsif 
made an order stating that execution would not 
be granted unless the petitioners obtained a certificate 
from the District Court under Act XXVII of i860. 
In August 1864 an application was made for a cer- 
tificate to the Civil Court, and an order w'as made 
refusing the application, and the order was affirmed 
on appeal. A second application was made for exe- 
cution in July 1867. Held tliat the right of the pe- 
titioners to obtain execution was barred by section 
20, Act XIV of 1869, Qumre, — Whether a suit on 
the decree could be niaintamed. Laeshamma v. 
VENKATARAaATA Chariar . . 4 Mad., 89 

213, Application in execu- 

tion proceedings to have loltnesses summoned . — 
An application by a decree-holder in the course of an 
investigation into an objection to the attachment of 
property to have his.wdtnesses summoned, is an appli- 
cation within the meaning of clause, 4, article 179, 
schedule II of the Limitation Act, 1877. Ali 
Muhammad Khan v. Gur Prasad 

[I. L. E., 5 AIL, 344 

214. Application for certi- 

ficate shotuing necessity of copy of revenue regis- 
ter in order to obtain copy . — Civil Procedure Code, 
1877, s. 230. — An application by a judgment- creditor 
to the Court which passed the decree for a certificate 
that a copy of a revenue register of the land is 
necessary to enable him to obtain such copy from 
the Collectors office, and thereupon to execute the 
decree by attaching the land, is a step in aid of exe- 
cution within the meaning of clause 4, article 179 
of schedule 11 of the Limitation Act, 1877. Per 
Innes, J. — The riglit to execute decrees having been 
curtailed by section 230 of the Code of Civil Proce- 
dure, 1877, the provisions of the Limitation Act 
should be construed as far as possible so as to prevent 
the defeat of hona fide endeavours to secure the fruits 
of a decree once obtained. Kunhi v. Seshag-iri 

[I. L. K., 5 Mad., 141 

215 , pfoUce not to pay 

amount decreed. — Deduction of time decreets under 
attachment. — A notice or order to a judgment- 
debtor, A., not to pay the amount decreed to his judg- 
ment-creditor, B., will not in any case serve to keep 
the decree alive in favour of C., a judgment-creditor 
of B., at whose instance the notice or order is issued, 
much less in favour of otlier judgment- creditors of 
B, with whom A. had nothing to do. Azmuddin v, 
Mathuradas Goyaedhandas Gulabdas 

[11 Bom., 206 


LIMITATION ACT, 1877, art. lld--eo%h- 

nued. 

5. NOTICE OP EXECUTION. 

216, cl. 5. — Issue of notice 

under s.216. Civil Procedure Code, 1859. — The wmi’d 

proceeding in section 20 of Act XIV of 1859 in- 
cluded any bond fide application, or the last act done 
by the party, by the Court, or by the officer of the 
Court, in furtherance of such application ; hence it 
included the issue by the Court of a notice under 
section 216 of the Civil Procedure Code, and the 
service of it by the officer of the Court. Ram Sahai 
S iNHH V. Sheo Sahai SiNan. Gubudas Akhuli 
V. Gobin Naik 

[B. L. E., Sup. VoL, 492 : 1 lud. Jur., 
N. a, 421 : 6 W. E., Mis., 98 

Tabbue Sinhh t\ Motee Sinhh . 9 W. E., 443 

Rajeeb Lochun Saha Chowdhey v. Masseyk 

[18 W. E., 193 

Mahomed Baser Khan v. Sham Dey Koer 

[12 W, E., 2 

SuBHAN Ali v. Suedae Ali . 24 W. E., 227 

Contra, Tabbue Sinuh v, Motee Sing-h 

[8 W. E., 306 

Sham Chand Bysack v. Lucas 

[5 W. E., Mis., 5 

Girjanund Oopadhya r. Chundee Binode Oo- 
PADHYA ... 5 W. E., Mis., 5 

Kisto Kant Bubal v, Nistaeinee Debia 

[8 W. E., 268 

hlAZEDOONISSA BEEBEE V. PUEZEN BeEBEB 

[4 W. R., Mis., 6 

217, Civil Procedure 

Code, s. 216, Notice under. — Bonafides . — The service 
of a notice under section 216 of Act VIII of 1859, if 
made bond fide with a view” to take further proceed- 
ings, w^as sufficient to keep a decree alive. Dhiraj 
Mahtab Chand Bahadur v. Lakhi Bibi 

[6 B. L. B., Ap., 146 

Bhugobutty V. Motee Chand Puteedundo 

[6 W. B., Mis., 97 

Obhoy Churn Dutt v. Modhoo Soodun Chow- 

DHRY .... 9 W, R,., 330 

CHILICANY BaSKAEAYENINGAEU V. PiLLAET SeT- 
TY Rajavulu Naidu . 5 Mad., 100 

Makoondonath Bhadoory V. Shib Chundee 
Bhadooey . . . 19 W. B., 102 

218, — Issue of notice 

under s, 216, Civil Procedure Code, 1859 . — A notice 
issued within time under Act VIII of 1859, section 
216, and actually served upon the judgment -debtor, 
constituted a starting-point for the comniencement 
of a new period of limitation under Act IX of 1871, 
schedule II, article 167, any question as to its bona 
fules notwithstanding. KooNJ Behaeee Lall v, 
Girdharee Lall . . . 22W. B., 484 


SiiEo Sahoy Singh v, Biej Behary Singh 

[23 W. B., 195 
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5. NOTICE OP ET^QVTJO'^-~-conUmted, 

2X9^ Isme of notice 

under s. 216, Civil Procedure Code, 1S59. — Adecree- 
liolder applying for tlie execution of Ms decree was 
entitled, under the provisions of Act IX of 1871, to 
have such execution, upon his showung that his appli- 
cation was made within three years from the date of a 
previous application to the Court to enforce the same 
decree, or from the date of issuing notice under sec- 
tion 216 of the Code of Civil Procedure in the same 
matter. Eshan Chukder Bose v . Prannath Nao- 
[14 B. Ii. K.., P. B., 143 : 22 W. B., 512 

KOHTNI NiTNDUN MiTTER V, BHOaOBAN Chunber 
Eoy 

[14 B. Ii. B., 144, note i 22 W. B., 154 

Shurtjt CiiiTisTDER Sek v , AbdooTj Khte Maho- 
med Mohutessur Billah , 23 W. B., 327 

220. Issue of notice of exe- 

cution. ■-■■Execution partly had under Act XIV of 
lSo9. — In an execution case, in which the notice was 
served before, hut the a]>pUcation for execution was 
made after, the passing of tlie present law of limita- 
tion, — Eeld that the period within which proceeding 
should he taken must he reckoned from the date of 
the notice, and not from the date of application. 
BeM'UL Doss v. Ikbal Narain . 25 W. B.., 249 

EuaHOONATH Das v . Shiromonee Pat Moha- 
DEBEE ... .24 W, B., 20 

221. Is.me of notice of 

execution. — Wlien proceedings have been taken sub- 
sequent to an application to execute a decree, and to the 
issue of notice, limitation does not rini from the date 
of such suhsequent proceedings, hut from the date of 
the first application to execute the decree, or from 
the date of the notice, as the case may he. NlE- 
MONET Singh Deo v . Nilcomue Tuppadar 

[25 W. B., 546 

222. ^ Notice to judgment- 

debtor of execution of decree . — Ciml Procedure Code, 
1839, 8s. 212, 216. — On the 3rd March 1875, an appli- 
cation was made by a decree-holder to the Court execiit- 
iiig the decree, which did not, as required by section 212 
of Act VIII of 1859, state the mode in which the 
assistance of the Court was required, whether by the 
arrest and imprisomnent of the judgment-debtor or 
attachment of his property, but prayed that the 
Court would, under section 216 of that Act, issue a 
■notice to tlie judgment-debtor to show cause why the 
decree should not be executed against him. Under 
this application notice was issued to the judgment- 
debtor on the 28th March 1875. On the 27th April 
1875 tlie execution case was struck off the file on the 
ground tliat the decree-holder did not desire further 
proctH'ditigs to he takoii. Held, per Pearson and 
OLDPiELn, JJ., that for the purposes of article 167, 
seliedulc .11 of Act IX of 1871, the application was 
One to e;ifor<*e or keep in force the decree; and, fur- 
ther, tluit limitation should he computed from the 
date the notice to the judgment-debtor was issued. 
Pranks v. Nunelt Mai, 7 N. TV., 79, impugned. Per 
SpANKifi, J., contra. Bekaki Lad v . Salik EAir 

[I, L. B., 1 All., 676 


LIMITATION ACT, 1877, art 179, cl. 5 

-^■continued. 

5. NOTICE OP EXECUTION— 

223. — Service of notice of 

exeetdion . — Application for execution of a decree 
was made on the 10th November 1869, and on the 
27th November 1869 notice issued under section 216 
of the Civil Procedure Code, 1859. Again, on the 4th 
February 1873, application was made for execution, 
and notice was issued on the 19th February 1873 
under section 216. A subsequent application for 
execution was made on the 31st August 1874, and 
the order for notice to issue, under section 216, was 
made on the same day. The question raised in 
appeal against the order to issue execution was whe- 
ther the plaintiff^ s right to execution was barred, 
and had been so when the aqiplication, dated 31st 
August 1874, for execution was made. Meld on 
appieal by the High Court (Kebnan and Kin.ders- 
LEY, JJ.) that as the application for execution on 
'the 4th February 1873, being more than three years 
after the date of issuing the last prior notice under 
section 216, — viz., 27th November 1869, — was late, 
under article 167, paragraph 5, Act IX of 1871, 
execution was barred by limitation at and before the 
date of that application, and that this bar was not 
removed by the circumstance tliat the judgment- 
debtor had allowed the service of the notice on him 
in February 1873 to pass unchallenged. Chili cany 
V. Pajamdu Naidu, 5 Mad., 100, distinguished. 
Prabhacaea How v , Potannah 

[I. L. B., 2 Mad., 1 

224. Service of notice of 

execution. — Civil Procedure Code, 1859, s. 216 . — 
On the presentation of the last of a series of applica- 
tions made for the execution of a decree, the Court 
is competent to consider the question whether, on 
the date of making a prior application for execution, 
the decree sought to be enforced was barred by limit- 
ation, and that notwithstanding the fact that notice 
of such prior application had been served on the 
judgment-debtor under section 216 of Act VIII of 
1859. Unnoda Persad Roy v . Koorean Ally 

[I. L. R., 3 Calc., 518: 1 C, L. B., 408 


6. ORDER FOR PAYMENT AT SPECIFIED 
DATE. 

225. cl, 6, — Civil Procedure 

Code, s. 230 (b). — JExecidion of decree. — Annual 
payments. — Certain datel ^ — A decree which directs 
payment to he made annually to the decree-holder is 
not a decree which directs payment of money to he 
made at a certain date within the meaning of section 
230 of the Code of Civil Procedure, or clause 6 of 
article 179 of schedule II of the Limitation Act, 
1877. Where a decree directed annual payments to 
be made, and the decree-holder applied for and ob- 
tained payment of the money due for 1877 and 1878 
in Marcli 1879 by execution, and then applied in 
July 1882 for the sums due for 1880 and 1881, — 
Meld that this application was barred by limitation. 
Yusuf Khan v. Sirdar Khan 

[I. L. E., 7 Mad., 83 
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6. ORDER FOR PAYMENT AT SPECIFIED 
DATE — continued. 


226. 


Cixuil Procedure 


Code, 1882, s. 210. — Time granted to debtor. — 
Pecree not altered.— 'On the 26tli of June 1878 a 
Judgment-debtor applied, under section 210 of the 
Code of Civil Procedure, for two years’ time to pay 
the amount of the decree, which was dated 12th 
March 1878. Notice having been given to the judg- 
ment-creditor, an ex parte order was made allowing 
the Judgment-debtor two years’ time to pay, hut the 
decree itself was not altered in accordance with this 
order. On the 9th of July 18S2 the decree-holder 
applied for execution of the decree. Keld that the 
application was not barred by limitation. Tata 
Chaelu V, Konadala Ramachandea Reddi 

[I. L. B., 7 Mad,, 152 


227. 


Civil Procedure 


Code, Act XIV of 1882, s. 210. — Petition of Judg- 
ment-debtor amomiting to fresh decree. — Ou tlie 
23rd February 1878, an application was made for 
execution of a decree, dated the 3rd December 1877, 
in which the decree-liolder stated that the judgment- 
debtor had agreed to ]‘)ay the balance then due on tlie 
13tli August 1878. The application was then struck 
off on the 26th June 1878. On the 30th June 1881 
the decree-holder again applied for execution, and on 
the lltli July 1881 the judguient-dehtor, with the 
coiiseut of the decree-holder, applied for time to pay 
the balance due till the Stli September 1881, and 
tliat application wars also struck off. On the 1st 
March 1883 the decree- holder again api^iied for exe- 
cution. Held that the application wnxs not barred 
by limitation upon the ground that the application 
by the judgment- debtor, made on the 11th July 1881, 
alleging that he had come to an arrangement with 
the decree- holder for the payment of the amount duo 
by instalments, having resulted in its being register- 
ed and the proceedings struck off, amounted to a 
direction that the decretal amount be paid by instal- 
ments as' stipulated in the petitions, and that this 
being so, there was a decree passed on that date under 
the provisions of the second paragraph of section 210 
of the Code of Civil Procedure, of wiiich the decree- 
holder was entitled to have execution. Jhoti SAhtt 
V. BHuauN Gib . . I. L. R., 11 Gale., 143 


228. 


Order for payment 


of decree by instalnients . — The provision of section 
20, Act XI. Y of 1859, applied where there was a present 
right to execute the decree, and not to cases of an 
instalment made payable at a future date ; in the 
latter case, application might he made within three 
years from the date of each instalment becoming due, 
without being barred by limitation provided in the 
said section. Uutae Am Kuan v. Ram Ball 

[Agra-, F. B., S3 : Ed. 1874, 63 


229. 


Pecree awarding 


payment by instalments. — When a decree awards 
payment by instalments, to be made at particular 
s])eeiru‘d dates, tlie date wlien each instalment be- 
comes due is to be deemed the date of the decree in 
respect of that instalmeut for the purpose of calculat- 


LIMITATIOH ACT, 1877, art. 179, el. 6 

— continued. 

a ORDER FOR PAYMENT AT SPECIFIED 
DATE — CO ntin ued. 

ing the time within which execution may be issued 
to enforce payment of it. Uttameam Manieeam 
V. Giedhaelal Motieam . 6 Bom., A. C., 45 

Ram Sedoy Ghose v. Rajbullijbh Saha 

[15 "W, B., 547 

Tincoweie Dosseb r. Dmbika Chfen Roy 
Chowbhey . . . ,23 W. B., 41 

Sheo Jalhn V . Gunesh . . 2 Agra, 237 

Panamchand talad Stjeajmal V. Bhiveaj 
TALAD Dasheat . . 6 Bom., A. O., 38 


230. 


Execution of decree 


for maintenance payable by instalments. — Process 
of execution cannot always be issued for three years’ 
arrears under a decree directing annual payment of 
money for a series of years. The petitioner, who had 
obtained a decree for an aiiiiual sum for nmiubcuance 
during her life, alleged satisfaction of the decree up 
to a period less than three years from the date of the 
application for execution of tlie decree. The Judge 
was not satisfied of the alleged satisfaction, and dis- 
missed the application for execution. Meld that the 
petitioner was entitled to execution of the decree at 
any time from the date at which the first instalment 
became due, but that she was not entitled to liave 
process of execution issued witliin three years from 
the date at which the second instalment or sulise- 
queiit instalments became due. Laksiimi Ammal 
V, Sashadey Aiyang-ab . . .4 Mad., 275 

See Sinteayee v. Thanaeapedayen 

[4 Mad., 183 


231. 


Execution of decree 


payable by instalments., — The decree provided that the 
amount should be paid in three instalments, and in 
default of payment of one instalment the decree- 
holder was empowered to execute his decree for the 
whole amount. When the iiistalment for December 
1865 fell duo, the judgment- debtor paid a portion 
and obtained an extension of time up to December 
1866. On application on 21st September 1869 for 
execution of the decree for the instalments of 1866 
and 1867, — Meld that the instalment for 1866 was 
not barred by lapse of time. Keishna Chandba 
Shah A r. Omed Ahi . . 6 B. L. R., Ap., 31 

S. C. Keisto Ch under Shah a v. Oomed Am 

[14 W. B., 414 


232. 


Pond payable by 


instalments. — Upon an application for execution be- 
ing made, the judgmeiit-chbtor executed hi Court an 
instalment bond, by wliicb he bound himself to pay his 
debt by half-yearly instalments in the months of 
Magh (January and February) and Biiadra (August 
and September) of each year, and it was stipulated 
that, on failure to iiay a single instalmeut, the wdiole 
of the bond might be realised by execution. A deci- 
sion was given accordingly, and the instalment bond 
was hied. The Judgment-debtor did not pay the 
instalment due in August and Septemher 1864 till a 
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few days after the expiry of that month. He did not 
pay the instalment of January and February 1865 at 
alb but subsequent payments were made and accepted. 
In December 1867 and January 1868 the decree- 
holder applied to execute the decree and realise the 
whole amount of the bond. The lower Appellate 
Court, holding that time ran from the first default in 
August and September 1864, dismissed the application. 
Eetd by the High Court on appeal that the applica- 
tion was not barred by section 20, Act XIV of 1859, and 
that the time ran from January and February 1865. 
Dpendea Mohak Tag-oee v. Takalia Bepaei 

[2 B. L. E., A. C., 845 

S. C. WooPENDEO Mohun Tagoee V, Takalia 
Bepaeee , . . .11 W. E„ 570 

233, Decree ay able by in- 

stalmenU, — Limitation Act^ 187 L 75. — A decree 

payable by instalments, with a proviso that, in de- 
fault of payment of any one instalment, the whole 
amount of the decree shall become payable at once, is 
barred, if application for execution be not made with- 
in three years from the date on which any one instal- 
ment fell due, and was not paid. The payment of 
instalments subsequent to default in payment of tlie 
first iiiftalment at the date speeilied, does not give the 
judgment-creditor a fresh starting-point. Dulsooe 
Kattachand V. Chug-ok Naerun 

[I. L. K., 2 Bom., 356 

See Gitmna Dameeeshet v. Bhikxt Haeiba 

[I. L. B„ 1 Bom., 125 

284. Decree for money 

payable by instalmefits, — Adjustment of decree , — 
Oicil Froeedure Code, ISSB, s. 206. — A decree for the 
payment of money by instalments directed that, if 
the judgment-debtor failed to pay two instalments in 
succession, the decree-holder should be entitled to 
enforce payment of the vhole amount due under the 
decree. The decree-holder, alleging that a portion of 
the ninth instalment was payable, and that the whole 
of the tcntli (the last) instalment was due, applied to 
enforce payment of the moneys due under the decree. 
Meldi per PEAiiso^f J"., that w^hether former instal- 
ments hiicl been paid or not was immaterial, and the 
application, being within three years from the dates 
on which tlic ninth and tenth instalments became 
due, was, with reference to article 167, schedule II of 
Act IX of 1871, within time. Spankie, refused 
to interfere in second appeal, inasmuch as the low'er 
Appellate Court had found as a fact that there had 
been no such default in tlie payment of the former in- 
stalments as was contemplated by the decree. Kan- 
CHAN Singh d. Sheo Pbasad 

[I. L. E., 2 AU., 291 

235. Decree payable by 

iiisfalmenfs. — Defmdt . — Where a decree was passed 
by consent in 1872 for payment to plaintiff through 
the Court of H300 by fifteen annual instalments on 
February 20 in each year, and in default of payment 
of any iustulinent the whole amount became recover- 


LIMITATION ACT, 1877, art 179, cL 6 

— continued. 

6. ORDER FOR PAYMENT AT SPECIFIED 
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able, and four years^ instalments were paid out of 
Court and default made on February 20, 1877, and 
plaintift’ ap^died to recover the instalment of 1877 by 
execution on November 17, 1879, and March 1, 1880, 
— Held that the application of November 1879 wms 
not barred under clause 6, article 179, schedule II of 
the Limitation Act of 1877, inasmuch as when the 
Limitation Act, 1877, came into force (October 1, 
1877), the application was not barred under clause 6, 
article 167, schedule II of the Limitation Act, 1871. 
Held, also, that the provision as to the whole amount 
becoming recoverable at once if default was made, did 
not alfect the admissibility of the application for exe- 
cution, because that provision had not been enforced, 
and the obligation to pay by instalments was still 
subsisting. Kaeakavalasa Appayya v , Kaeanam 
Papayya . . . I. L. E., 3 Mad,, 256 

230. Decree for money 

payable by instalments. — Dxectttion of decree . — 
JSeld^ ill the case of a decree for money payable by 
instalments, with a proviso that in the event of 
default the decree should be executed for the whole 
amount, that the decree-holder was strictly bound by 
the terms of the decree, and not having applied for 
execution within three years from the date of the 
first default, the decree was barred. Shib Dat.u. 
Kalka Peasae . . I, L. E., 2 Ail., 443 

237 . and art. 75. — De- 

cree directing payment to he made at a certain date, 
— L. obtained a decree against 1/., dated the 24th Sep- 
tember 1867, for possession of a certain estate, sub- 
ject to this xirovision, viz., tliat if Z7. paid in cash 
into the treasury of the Court, year by year, for Z7s 
maintenance, so long as she might live, an allowance 
of R15 per mensem, in three instalments of R60 
each, the decree for possession should not be executed, 
but if default were made in payment of three such 
instalments, i. should be entitled to delivery of pos- 
session of such estate. The first default w’^as made 
on the ISth January 1874, but Z. waived the benefit 
of the proviso. A fresh default wiis made, and on 
the 23rd January 1880 L. applied for possession of 
such estate. Seld that the provisions of column 3, 
article 75, schedule II of Act XV of 1877, were not 
applicable to this case, but article 179 (6) of that 
schedule contained the law^ wdiicli must govern it ; 
and, the date upon wliich such decree became capable 
of execution for possession being the IStli January 
1874, the date of the first complete default, the ap- 
plication of the 23rd January 1880 was barred by 
limitation. Ugeah Nath v. Laganmali 

[I. L. E., 4 All., 83 

238. Decree payable by 

instalments. — ^Execution oftchole decree, — Payments 
out of Court. — Act X of 1877 (Civil Froeedure 
Code), s. 258. — A decree payable by instalments pro- 
vided tliat, in default in payment of two instalments, 
the whole decree should be executed. The decree- 
holder applied for execution of the whole decree on the 
ground that default had been made in payment of 
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the third and fourth instalments. The judgment- 
debtor objected that the application was barred by 
limitation, as he had made default in payment of the 
first and second instalments, and three years had 
elapsed from the date of such default. The decree- 
holder offered to prove that those instalments had been 
paid out of Court. Reid that he was entitled to give 
such proof, in order to defeat the judgment- debtor’s 
plea of limitation, notwithstanding such payments had 
not been certified. FaJcir Chand Bose v. Idadan 
Mohan Ghose, 4 B, L, jS., F, B„ ISO, followed. 
Sham Lal v, Kanahia Lal . I. Ii. R., 4 All., S16 

Decree payable by 


— Waiver, — Fstoppel. — Ap 
plication for execution as provided for in case of 
default, — Application to recover instalments, — A. 
decree for the payment of money directed that an 
amount less than the amount sued for should be paid 
by instalments, and that if default were made in pay- 
ment of one instalment, the amount sued for should 
be payable. Default baving been made, tbe decree- 
holder, on the 7th May 1877, applied for execution 
of the decree for the larger amount. It appeared 
that at this time, although tlie instalments had 
not been paid regularly, the decree-holder had re- 
ceived in full all the instalments which had fallen 
due excepting the instalment falling due in the pre- 
vious September, — that is, September 1876, — of vvhicli 
he had received only a part. The application of the 
7th May 1877 was struck off the file. The decree- 
holder siibseciuently accepted the remaining instal- 
ments, which were paid on due dates. On the 28th 
August 1878 the decree- holder applied for payment 
of an instalment which had been paid into Court. 
On the 8th September 1881 the decree-holder applied 
for execution of the decree for the larger amount 
payable thereunder in case of default, with reference 
to the default in respect of the instalment for Sep- 
tember 1876. The Court refused to allow execution 
to issue for such amount, hut allowed it to issue for 
the balance of the instalment for September 1876. 
Per Straight, J. — That, having by bis application of 
the 7th May 18v7, sought to execute the decree for 
the larger amount XJ^yJible thereunder in case of 
default in payment of the instalments of the smaller 
amount, the decree- holder was not competent after- 
■wards to seek to execute the decree in respect of such 
instalments ; that, therefore, his ajsplication of the 
28th August 1878 vras not a step in aid of execution 
of the decree in the shape in which he had previously 
sought execution, from the date of which limitation 
could he comxmted ; and that consequently his appli- 
cation of the 8th Sex)teniher 1881 was barred hy 
limitation. Per curiam . — That the decree-holder 
was not entitled to recover the balance of the instal- 
ment for Septemher 1876, regard being had to the 
limitation prescribed hy No. 179 (6), schedule II of 
the Limitation Act, 1877. Radha }?’rasad Singh v, 
Bhagwan Rai . . I. Ii. B., 5 All., 289 

240. — Decree payable by 
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tion of decree, — Payments out of Court, — Civil Pro- 
cedure Code, $, 258 . — A decree x>assed against the 
defendant in a suit, dated the 13th March 1877, 
directed “that the plaintiff should recover the de- 
cree-money by instalments, agreeably to the terms of 
the deed of compromise, and he, in case of default, 
should recover in a lump sum.” The compromise 
mentioned in the decree provided that the amount in 
dispute should be paid in ten instalments, from 1284 to 
1294 Fasli, the first to be paid on the 27th May 1877 
(1284 Fasli), and the remaining nine instalments on 
Jaith Puranmashi of each succeeding Fasli year. On 
the 1st September 1883 tbe decree -holders applied for 
execution of the decree, alleging that the first four 
instalments had been paid, but not any of tbe suc- 
ceeding instalments, and they claimed to recover, 
under the terms of the decree, the fifth and all the 
remaining instalments in a lump sum. The judg- 
ment-debtors contended that the aj)X)Ucatiou was 
barred by limitation, as they had not paid a single 
instalment, and more than three years had elax)sed 
from the date of the first default ; and that, even if 
the first four instalinents had been paid, such j)ay- 
ments could not be recognised by tbe Court as they 
had not been certified. Meld, reversing the decision 
of the lower Ax>pellate Court, that if the four annual 
instalments had not been paid under tbe decree, tbe 
execution of the decree was barred hy limitation. 
Meld, also, that recognition of such instalments "was 
not barred by the terms of section 258 of the Civil 
Procedure Code. Sham Lal v. Kanahia Lal, I. L, 
B., 4 All., 816; and Fakir Chand Bose v. Madan 
Mohan Ghose, 4 B. L. B., F. B., 180, followed. 
Zahtje Khan v, Bakhta wab 

[I. L. B,., 7 AIL, 327 


instalments. — Fxecut ion of whole decree , — Construe- 


241. Debt on decree pay- 

able by instalments. — Failure to pay . — Waiver of 
default . — The terms of compromise in a suit for 
money provided tlnit the debt should be x)aid hy 
monthly instalments, and that, on the failure to pay 
any three successive instalments, the eiitire^toount 
should he recoverable by application to execute the 
full decree. The decree was dated the 12th June 
1875, the first instalment was due in July 1875, and 
the last in October 1877. Default was made in jiay- 
ment of the first three instalments, hut the decree- 
holder did not apjily for execution, and accepted 
subsequent payments. On tbe 13tli December 1879 
he applied for execution for the amount then remain- 
ing due. Held that the period of limitation prescribed 
by article 179, schedule II of Act XV of 1877, began 
to run on the third default taking place, and that no 
subsequent payment could stop limitation once 
begun. Asmutxjlkah Dahal v. Rally Churn 
Mittee , . , . I. L. B., 7 Calc., 56 

242. Decree payable by 

instalments . — On an application, dated 10th Aughraii 
1288, for execution of a decree whicli provided, on the 
basis of a kistbundi, that tlie amount decreed should 
be paid in four instalments annually, extending over 
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tlie years 1284, 1285, 12SG, 1287, and that, it there 
shonld bo default in payment of any instalment, and 
that instalment should remain unpaid for six months, 
the whole of the decree shonld at once become due, it 
was ohiocted that the application was barred on the 
srrouud that tlie instalments for 1284 not having been 
paid the whole amount of decree had become jpayable 
within six months for the first default. The applica- 
tion was to recover the instalments due foi 128o, 
128G, and 1287. Held that the application was not 
barred, except as to the instalment of 1285, which fell 
due in.l!iith,as it was optional with the decree-holdei 
to realise the whole decree at once upon default being 
made, or to waive his right to do so and seek to realise 
instalments as they became due. AshnutidlaJi 
Dahl! V. KaMij CJitmi 2UUtcr, I. L. M., 7 Calc., 56> 
followed. CnuNUEU Komal Dass a. BissASUHii^i; 
Dassia . • 0 . 13 C, Xi, B.s ^43 


243. 


Decree pa^ahle ly 


— — *, 

instalments. — Option to execute. — Jraiver.,^ Lon- 
str licit Oil of decree . — Where a decree is made pay- 
able by instalments, and contains a provision that, on 
failure of any one instalment, the whole is to become 
due, the question whether tlie decree-holder may ■waive 
the benefit of the provision or must execute his decree 
within three years from the due date of the first 
instalinent of which default is made in payment, is a 
question nurely of construction to he decided on the 
terms of tim whole decree in each case. On an appli- 
cation for execution of a decree made payable by 
instalments,— tliat the application vvas barred 
by limitation, on the ground that the iudgment- 
creditor should have applied for execution ^within 
three years from the date of the first default in pay- 
ment. JuDHiSTia Pateo V. Nobin Chandka 
Kheba * . . ‘ I. L. B., 13 Calc., 73 

7. JOINT DECREES. 

(a) Joint Deceee-holdebs. 

The following are the cases decided as to the pro- 
ceedings ill joint decrees under the Acts of 18o9 and 
1871 


244. 


expl. 1 .- — Application 


hy one of several decree-holders.— -'Ey cry appli- 
cation made by one or more out of several decree- 
holders is an application made in the interests of all, 
and everv proceeding taken by one is a proceeding 
taken for the benefit 'of all to enforce the Judgment, 
or to keep it in force. Boy Peebonath Chow.t>hey 

Peannath Boy Chowdhey . 8 W. B., 100 

DilAXESSCEEE 2). GooDnuE Sahoy 

[11 W. B., 421 

BnooBTJNESSUEEE Debia V. Chtjndeb Monee 
Debia . . . . 21 W. B., 243 

iluEECx Boy r. Zukooeee Mull 

[22 W. B., 468 

OULH Behaet Lal n. Beaiamohan Lal 

[4 B. L. B., Ap., 41 : 13 WT, B., 128 
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JoHiEOONissA Khatooh V, Ameeeoonissa^ Kha- 
TOON . . • , ' 6 B.j NEis., 50 

Induejbet Koonwab V, Mazam Ali Khan 

[6 W. B., Mis., 76 

245 ^ ... Arrangement hg 

decree-holders amongst themselves . — In the case of 
a Joint-decree, any arrangement made by the decree- 
holders amongst them selves as to their relative shares 
in the amount of the decree "would not alter its 
character, and hond fide proceedings taken by one of 
tlie number to execute the decree would keep alive the 
rights of all the decree-holders. Induejbet Ivun- 
WAB V. Mazaai Ali Khan . 6 W. B., Mis., 76 

Beijo Coohab Mullick V, Ram Buksh Chat- 
TEEJi « . . • IW. B.,’Mis., 1 


246. 


Application after 


death of some of decree-holders.— Ciml Frocedtire 
Code, 1S59, s. 207 . — A Joint decree for damages was 
obtained by several plaintiffs in the Court of the 
Principal Sudder Ameeii of Patna in 1854, and was 
kept alive by endeavours to execute it till 1861. On 
the 15th Jiiiio 1861, the Court passed an order modi- 
fying the costs of tlie original decree, but this order 
was reversed on appeal on the 19th August 1862. 
Some of the plaintiffs having died in the meantime, 
an appilicatiou was made on the 29tli July 1863, 
and ail order was passed thereon on the ' 26th May 
1864, whereby the present decree-holders were sub- 
stituted for the deceased plaintiffs. A new Principal 
Sudder Ameen was appointed on the 10th December 
1864, and he reversed that order, and required from 
the present decree-holders a certificate of heirship, 
which they obtained on the 16th September 1865. 
On the 20th of the same month, an order for execu- 
tion was made by the Principal Sudder Ameen, but it 
was reversed by the Judge on appeal, on the ground 
that the order of the 26tli May 1864 was not a xiro- 
ceeding within the ineaning of section 20 of Act XIV 
of 1859; and, therefore, the application for execution 
was too late. Meld that execution might have been 
obtained under section 207 of Act VIII of 1859 by the 
survivors of the original decree -holders for the bene- 
fit of all parties interested in it. The order of the, 
lower Appellate Court was reversed. Teja Sing-h v. 
Rajnaeayan Singh . . 1 B. L. B., A. C,, 62 

S. C. Teja Singh v, Pozhun Singh 

[10,W. B., 95 


• Separate talcing out 


247. ^ — 

of execution. — Civil Procedure Code, 1859, s. 207 . — 
Three ^lersons obtained a Joint decree. Two of tliein 
took out execution and realised each his own share. 
The third axiplied for execution within three years 
from the time of the last proceedings taken by the 
other two, but after a lapse of three years from the 
last proceedings taken Jointly hy all three. Held 
that, under section 207, Act VIII of 1859, there was 
no severance of the decree, and therefore the pro- 
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ceediiigs taken "by tlie two kept the decree alive. 
Azizfnnissa Khatun v. Shashi Bhushah Bose 
[2 B. L. B.5 Ap., 47 : 11 W. B., 343 

24 B. : — — Separate talcing out 

of exec ution.— Ill a case in wliicli a certain sum was 
adjudged to live persons as an entire sum to whicli all 
of tliem were jointly entitled, but one moiety to three 
of them and the other moiety to the remaining two, 
— Meld that the effect of the adjudication was 
the same as if two separate and distinct decrees had 
been pronounced, and tliat no action taken by the 
decree-holders to whom one moiety liad been assigned 
could keep the decree alive for the benefit of the others. 
Chooa Sahoo V, Teipooea Dutt . 13 W, B., 244 

24 , 9 . Application hg one 

^decree-holder for e.rcc7ij5ioM.---Whcre orie of several 
joint decree-holders made, under Act YOl of 1859, 
section 207, a proper application for execution, the 
date on which the application was made was held to 
constitute a point of time from wldudi would run 
the liniitatioii of three years provided in Act IX of 
1871, schedule II, article 167. Httritck Hoy r. 
ZuHooBEE Mul . . .22 W. B., 468 

^50, Application to exe- 

cute part of decree. — An application to execute an 
aliquot part of a decree, tliough irregular and in- 
effectual for the purpose, must, if made bond fide 
under a misappreheiision of tlie law, be regarded as 
a proceeding which keeps the decree alive. Koylas 
Nath Ghose v. Nitya Shama Dassee 

[15 W. B., 449 

Shib Chundee Dass v. Ram Chfnder Pohdae 

[16 W. B.., 29 

PeahKishobe Deb t). Kishoee Chttndee Chow- 

I>HEY . . , . 16 W. B.., 267 

Doya Moybe Dabee V. Nilmonee Chfckeebutty 

[25 W. B., 70 

251. Application for par- 

tial execution of joint decree. — Costs.— An application 
for the partial execution of a joint decree by one of 
the decree-holders is not an application according to 
law, and consequently has not the effect of keeping 
the decree in force. Where a decree of the Sudder 
Court awarded costs in the lower Court to certain 
defendants separately, and to eight sets of defendants 
collectively, and costs in the Sudder Court to three 
sets, and the only applications which were made for 
execution of the decree within the period of limita- 
tion were made by one of the defendants to recover 
his costs in the lower Court and a fractional share of 
the costs in the Sudder Court jiwarded to his set of 
defendants, a suhse<{uent o,[q)Heatioii by him and the 
other dei’ei'ubuits for execution of the decree was 
held to he barred by limitation. Ram Aittab v, 
Ajudhia SiNGit . . I. B. B., 1 All., 231 

252, Application hg one 

of two joint decree-holders for part execution of joint 
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7 . JOINT DECEEBS-coMfmwed 

(a) Joint Decree-hole 

decree, — Act X of 1877 (Civil Procedure Code)^ "s. 
281, — A decree passed jointly in favour of more per- 
sons than one can only be legally executed as a whole 
for the benefit of all the decree- holders, and not par- 
tially to the extent of the interest of each individual 
decree-holder. Meld, therefore, where one of two per- 
sons, in whose favour a decree for money had been 
passed jointly, applied on the 27th April 18S0 for 
execution of a moiety of such decree, and the other of 
such persons made a similar application on the 30bh 
April 18S0, that such applications, not being made in 
accordance with law, were not sufficient to keep the 
decree in force. Also that the illegality of such 
applications could not he cured by a subsequent 
amended application for the execution of the decree 
as a wliole, preferred after the period of limitsition 
liad expired. Collector op SiiAiUAHANPiiK v. 
StJEJAN Singe , . I. L. B., 4 All., 72 

253. : — Application Ig two of 

three joint decree-holders for jyart. execution of joint 
decree. — Acquiescence hg judgment- debtor in part 
execution. — A decree for money was passed in 1871 
in favour of two persons jointly. In 1883 the decree- 
holders applied for execution thereof. By previous 
application for execution made in 1875, 1877, and 
1880, tlie dccree-liolders liad sought to recover tw^o 
thirds of the amount of decree, held that inasiniieh 
as the previous executions of tlie decree by some 
shavers for their shares, whether strictly allowable or 
not, were allowed, and no objections at the time were 
taken, they Avere good for tlie purpose of keeping the 
decree alive, and that the judgment-debtor could not 
now take exception to them as not being axiplicatioiis 
to enforce the decree within the meaning of the 
Limitation Act. Mungul Per shad Die hit v, Grija 
Kant Lahiri, /. L. IL, 8 Calc., 51, followed. Nan DA 
Rai V . Raghunanban Singh 

[I. L. B., 7 All., 282 

254. Application for 

partial execution of joint decree. — Although the Civil 
Procedure Code does not allow one of several decree- 
holders to apply for the partial execution of a joint 
decree, yet an application by one of such decree- 
holders for execution of the decree in respect of so 
much of the relief granted to all as he considers 
appertains to him individually, may keep in force the 
decree as being an application according to law. 
PONAMPILATH PaRAPRAVAN KxJTHATE HaJI tJ. 
PONAMPILATH PAEAPEATAN BATOTTI HajI 

[I. X.. B., 3 Mad., 79 

255. Application for 

partition under decree, — Decree for partition , — 
A consent decree for partition made between three 
parties contained a provision tliat if the plaintiffs 
should not ha.ve tlie property partitioned witlnii two 
months from the date tlioreof, any one of the other 
parties to the suit might obtain partition by execut- 
ing the decree. One of the parties sued out execution 
and obtained partition and possession of his own share. 


(ai) Joint Decree-holders— 
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More than tliree years after tlie date of the decree, 
but less than three years from the date of the appli- 
cation just mentioned, another of the parties applied 
for partition under the decree. JSeld that the ap- 
plication was not barred by limitation under the pro- 
visions of the Limitation Act, Act XV of 1877, sche- 
dule II, article 179, explanation 1. Mohun Chitn- 
BEB Kubmokae n. Mohesh Chttndbb Kfemokar 
[I. L. E., 9 Calo., 568 

256. Decree for fariiiioti, 

Apj)lication for execution of. — Cosharers. — Jf., on 
the 29th June 1871, obtained a decree for partition 
against J5., his co- shareholder, and, on the 2Sth No- 
vember 1876 applied to have the execution proceedings 
struck off the file. The application was refused, and 
the partition was ordered to be completed at M.*s 
expense. Meld that, as the execution proceedings 
taken either by one shareholder or the other were 
taken on behalf of both, limitation did not apply. 
Khooeshed Hossek u. NtJEBEE Patima 

[I. L. R., 3 Calc., 551 : 2 C. L. B., 187 

257. — Application for exe- 

oution of decree. — Power of mooJctear to make appli- 
cation . — Civil procedure Code, 1859 ^ s. 207. — Waiver 
of irregidarity hy Court. — An application for execution 
of a decree on behalf of all the judgment-creditors w^as 
presented in Court hy a mooktear. The mooktear 
bad himself a])pended to such application the names 
of all of them but one wdio had signed his owm name. 
Meldy reversing the decision of the Court below, that 
although exception might fairly have been taken to 
the form of the application at the time it was pre- 
sented, yet, having once been accepted by the Court, 
it was substantially an application on behalf of all the 
judgment- creditors sufficient to prevent the operation 
of the Law of Limitation.^ Aijtoo Miseee v. Bibhoo- 
MOOKHEE Daeee , • I. L. R., 4 Calc., 605 

{h) Joint Judgment-beetoes. 

258. — Decree declaring 

separate liahility, — Proceeding to keep decree alive . — 
Where a decree has passed against several defendants, 
each of whom is declared to have a separate liability 
in respect of a definite amount, execution against one 
or more of such judgment-debtors keeps the decree 
in force against all simultaneously. Mohesh Chun- 
I)EB Chowbhby V. Mohen Labb Sieoae 

[8 W. R., 80 

259. — ^ Proceedmg against 

some only of judgment -debtors , — A proceeding 
against certain of a number of joint Judgment- 
debtors, in which, in the presence of certain of them, 
some are released from execution and some declared 
liable, is a proceeding within the meaning of section 
20, Act XIV of 1859, Mohesh Chunbee Biswas 
V. Taeamoneb Basses . . .9 W. R., 240 

260. Proceedings against 

some only of judgment-debtors , — The law makes no 
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(5) Joint Judg-ment-bebtoes — continued, 

distinction between the different defendants liable 
under a decree ; the decree is kept wholly in force 
if any effectual proceeding is taken under it within 
the prescribed time to keep it alive. But where a 
decree, though nominally in one document, really 
contains separate decrees against separate individuals, 
the Law of Limitation may be put into force in 
execution against the different defendants as if there 
were separate decrees. Stephenson v. Unnoba 
Bosses . . . .6 W. B.j Mis., 18 

261. Decree against two 

pers07is speoifyhig period for which each was liable, 
— Execution agamst ofie. — Where a decree was given 
for arrears of rent against two persons, and one of 
them was afterwards declared on appeal to be liable 
for the rents for a certain period only, and execution 
was taken out against him only,— Meld that the 
decree must he taken as a separate decree agamst 
each defendant for the portion for which each was 
declared to be liable, and consequently that execution 
proceedings against one w’onld not prevent the Law of 
Limitation applying to bar execution against the 
other. Wise v. Rajnaeain CHUCKEBBirTTY 

[1 B. L. B., F. B., 258 : 10 W, R., 30 

Khema Bebea V. Kamobahant Bukshi 

[10 B. L. B., 259, note : 10 W. R., 10 

202. Surety. — Separate 

liability. — Proceedings to keep alive decree. — In 
execution of decree, tlie debtors arranged to pay the 
debt by instalments, and the petitioner entered into 
a surety-bond by which he agreed, on failure of the 
debtors to pay the debt, or any one of the instal- 
ments, to he liable for the debt, or to have execution 
at once taken out against him. Held that the 
siirety^s was a separate liability; that proceedings 
against one or others of the joint debtors wdiich 
would keep the decree alive against all of them would 
not affect him; and that, if he could be proceeded 
against in execution of the original decree, execution 
should have been taken against him from the date 
wffien his liability commenced, and that the decree 
should have been kept alive as against him hy pro- 
ceedings irrespective of those taken against the judg- 
ment-debtors. Htjekoo Singh v. Ram Kishen 
[6. W. B., Mis., 44 

263. Application for 

execution of decree against legal representatives 
of deceased judgment-debtor. — An application for 
execution of a decree against one of the several legal 
representatives of the deceased judgment- debtor 
takes effect, for the purposes of limitation, against 
them all. Ramanhj Sewak Singh v. Hingh Lab 

[I. L. B.,3 AIL, 157 

8. MEANING OE PROPER COURT. 

264, expl. II (1871, axt, 

167).--‘‘ Court f Meaning of — Application' to exe- 
cute decree. — The term Court in Act IX of 1871, 
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IiIMITATIOH ACT, 1877, art 179, expl 
II — continued. 

8, MEANING OF PROPER COURT— 

schedule II, article 167> means the Court whose busi- 
ness it isj either hy transfer or otherwise, to execute 
the decree. Pbokash Chtjndeb Lahoey ». Pooeno 
Chundeb Roy , ,■ . .21 W, E., 410 

285. ^ “Cowt”— 

tor. — A conciliator appointed under the Dekkan 
Agriculturists^ Relief Act (XVII of 1879) is not a 
Court. The presentation, therefore, to a conciliator 
of an application for execution of a decree within the , 
period of limitation does not save the limitation, if 
the application to the proper Court he time-barred : 
Act XV of 1877, section 14, paragraph 3 ^ schedule 
II, article 179. Manohab o. Gebiapa 

[I. li. E., 6 Bom., 31 

art. 180 (1871, art. 169; 1859, 

s. 19). 

1, — Decree of Siidder Courts 

Calcutta. — The twelve years^ limitation was held not 
to apply to a decree of the late Sudder Court, which 
was not a Court established hy Royal Charter. 
THAKOOii Doss Gossain 13. Kashee Nath Mundtjl I 

[12 W. R., 73 

Hueo Pebshad Roy Chowdhey v. Mahick 
Litshktie . . . .12 W. R., S4S 

2, - Judgment of Judges of 

Supreme Court sitting as Small Cause Court Judges. 
— The Judgments of the Judges of the late Supreme 
Court sitting under Act IX of 1850 (the Small 
Causes Courts Act) were held to be judgments of a 
Court established by Royal Charter, and were there- 
fore not affected by Act XIV of 1859, section 20, hut 
were governed by section 19. Coulteofp v. Smith 

[1 Mad., 204 

3, - Decrees of Sigh Court . — 

It was formerly held that the execution of decrees of 
the High Court was governed as to limitation by sec- 
tion 19, and not section 20 or 22, of Act XIV of 
1859. Mahatab Chanb v. Taeucenath Mookeb- 
jeb . . . • .6 "W. R., Mis., 94 

ISHAH ChUNDEB ChOWDHEY V. Ju&ODISHUBEE 

[8 W. R., 267 

BAPUEAY KEISHNA 13. Madhatbay Rambay 

[5 Bom., A, C„ 214 
Later rulings, however, are to the contrary, — see 
infra., 

4, — — — Decrees of Privy Council . — 

Section 19, Act XIV of 1859, applies only to Courts 
ill this country established by Royal Charter, and 
not to the Privy Council, the execution of whose 
decrees was subject to tlie limitation prescribed by sec- 
tion 20 of that Act. Wise r. Jugobundhoo Baboo 

[4 W. B., Mis., 10 

5^ Execution of decree of 

Drivy Council . — Court estaMished or not established 
hy Royal Charter. — Act XX V of 1852 ^ s. 1. — Per 
Peacock, C. J., Teevoe and L. S. Jackson, JJ. — 
A decree of Her Majesty in Council is neither a 
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decree of a Court established hy Royal Charter with- 
in section 19, nor a decree of a Court not established 
by ivoyal Charter within section 20 of Act XIV of 
1859. Therefore that Act does not apply to such 
decrees. Section 1 of Act XXV of 1852 only pre- 
scribes the procedure for executing such decrees, and 
does not apply any law of limitation to them. Anan- 
damayi Dasi V. PiJBNO Chanbea Roy 
[B. Xi. R., Sup. Voi., 506 : 6 W. R., Mis., 69 

0 Alteration of decree on ap’ 

peal.— Decree of lower Court altered hy Sigh Court. 
— Where a decree of the lower Court is materi- 
ally altered on appeal by the High Court, — e.g.^ 
where the amount of mesne profits allowed by the 
lower Court is cut down hy the High Court, — the 
decree becomes a decree of the High Court, and the 
period within which a proceeding must have been 
taken to enforce the same, so tliat it may not he 
barred liy the la\v of limitation, is twelve years 
under section 19 of Act XIV of 1859. Chowbhey 
Wahid Ali v. Mullick Inayet xVli 

[6 B. L. E., 52 : 14 W. R., 288 

7. Execution of decree of 

High Court on appeal from mofussil . — A decree of 
the High Court on appeal from the mofussil must he 
executed within three years under section 20, Act 
XIV of 1859. Such decree is not a decree of a Court 
established by Royal Charter within tlie meaning of 
section 19. Ramchaban Bisak v. Lakhikant 
Bannik 

[7 B. L. R., F. B., 704 : 16 W. R„ F. B., 1 
See Aeunachella Thudayan v. Veludayak 

[5 Mad., 215 

3 ^ — — Execution of decree of 

Sigh Court on appeal from mof ussil. — Portion of 
decree relating to costs . — The portion of a decree of 
the High Court on appeal from the mofussil which 
relates to costs comes within section 19, Act XIV of 
1859. Taftjzzal Hossein Khan v. Bahadue Singh 
[7 B. li. R., 706, note : 11 W. B., 205 

9, — Emhodiment in final decree 

of portion affirmed . — Where the High Court passes 
a decree on appeal from a mofussil Court, the Court 
which has to execute the decree of the High Court 
is governed hy the rules which govern the execution 
of its own decrees. The ruling in Choicdhry Wahid 
Ali V. MullicJc liiayet Ali, 6 B. L, R., 52, — that, 
whether the decree of the lower Court is reversed or 
modified or affirmed, the decree passed by the Appel- 
late Court is the final decree in the suit, and as such, 
the only decree which is capable of being enforced by 
execution, — not dissented from, except that it was 
suggested that in all cases it may be expedient ex- 
pressly to embody in a decree of affirmance so much 
of the decree below as it is intended to affirm, and 
thus avoid tlie necessity of a reference to the super- 
seded decree. Qiicere , — Can the ruling in Ananda^ 
mayi Dasi v. Purno Chandra Roy, B. L. R., Sup. 
VoL, 506, be supported ? Kistok inker Ghose Roy 
V. Buebodacaunt Singh Roy . 10 B. L. R., 101 
[17 W. R., 292 ; 14 Moore’s I. A., 465 
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IiIMITATION ACT, 1877, art. 180— cow^i- 
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S. C. ID lower Court, KiSHEN Kinker Ghose v. 
Bueoda Kaist Roy . . 8 W, R., 470 

Joy iS^AEAiN Gieee v, Goeuck Chunbee Mytee 

[22 W. R., 102 

20 , Execution of an order 

of Priry Council — Order in Council confirming a 
rifefree.A-Altliougli au order of Her Majesty in 
Council may contirm a decree of the Court below, 
that order is the paramount decision in the suit ; and 
any application to enforce it is, in point of law, an 
application to execute the order and not the decree 
which it confirmed. Such an application is govern- 
ed by article 180, schedule II of Act XV of 1877. 
LtrcEMUis' Peesab Singh n. Kishun Peesab Singh 
[I. L. R., 8 Calc., 218 : 10 C. X.. R., 426 

Bhooboona Albmbabi Kobe v. Jobraj Singh 

[11 C. li. B., 277 

11 . - Application for execution 

of decree, — Revivor . — Order for execution after 
notice . — Writ of scire facias. — The plaintiff obtain- 
ed a decree in 1864. The first application for exe- 
cution was made in September 1869 under section 216 
of tlie Civil Procedure Code (Act ITIII of 1859) ; and 
after notice to the defendant as provided thereby, an 
order was made under that section for execution to 
issue. In September 1880 au application for exe- 
cution was made under section 230 of the Civil Pro- 
cedure Code of 1877, which repealed Act VIII of 
1859. Held that the order after notice had the 
efi’oet of rovi\'ing the decree within the meaning of 
article 180, schedule 11, Act XV of 1877, and there- 
fore the decree was not barred by the Law of Limita- 
tion. An order for execution under the Code made 
after notice to show cause lias, on the Original Side 
of the Court, the same eifect as an award of execu- 
tion in pursuance of a writ of scire facias had under 
the procedure of the Supreme Court,— it creates 
a revivor of the decree. Ashootosh Dutt v. Dooe- 
GA Chijen Chatteejeb 

[I. li. R., 6 Calc., 504 : 8 C. L. R., 23 

12, Application for execution 

of decree. — Decree of High Court . — Civil Proce- 
dure Code {Act X of 1877), s. 230. — The plaintiffs 
obtained a decree of the High Court of Bombay 
against the defendant on 22nd February 1867. The 
defendant, after the passing of the decree against 
him, resided in Ahmedahad. In July plaintiff as- 
signed his decree to L., who in 1876 assigned it to 
M. Prom time to time M. obtained orders for the 
execution of the said decree, but was always unable 
to proceed to execution. The last order for execu- 
tion made by the High Court was on the 4th Feb- 
ruary 1879. In April 1879 the decree was trans- 
mitted to the Court at Ahmedahad for execution, and 
that Court in September 1879 issued a warrant of 
arrest against the defendant, against the order for 
which the defendant appealed. The said order was 
eoniinned by the Higli Court on 10th February 
1880, In April 1881 the defendant was in Bombay, 
and M., tbe decree-holder, obtained a summons call- 
ing on defendant to show cause why the decree 


LIMITATIOB’ ACT, 1877, art ISO — 

nued. 

should not he executed against him. On 3rd May 
the summons was made absolute. The defendant 
appealed and contended that the application for exe- 
cution was barred by limitation under section 230 of 
the Civil Procedure Code (Act X of 1877), which was 
to be read with clause 180 of schedule II of the Limi- 
tation Act, XV of 1877, Held that the application 
was not barred. Clause 180 of the second schedule 
of the Limitation Act, XV of 1877, was intended to 
he independent of section 230 of the Civil Procedure 
Code, and not to be in any way controlled by it. 
Section 230 does not apply to decrees made by the 
High Court. Mayabhai Peembhai v. Tribhbvan- 
BAs Jagjivanbas . . I. Ii. B,, 6 Bom,, 258 

Ganabatthi V. Balasunbaea 

[I. L. B., 7 Mad., 540 

LIQUIDATED DAMAGES, 

See Cases unber Damages— Measure 
ANB Assessment oe Damages— Breach 
or Contract . , 11 W. R., 568 

[17 W, B., 94 
5 W. R., S. C. C. Ref., 10 

See Cases under Interest — Stipulations 

AMOUNTING TO PENALTIES OR OTHER- 
WISE. 

LIQUIDATORS, POWER OP— 

See Cases under Company— Winding up 
— Powers op Liquidators, 

LIQUOR, SALE OP— 

See Excise Act, 1871. 

[I, L. S., 1 AU., 630, 635, 638 

LIS PENDENS. 

See Mahomed AN Law— Debts. 

[I. L. R., 4 Cale., 402 
See Parties — Parties to Suits— Pur- 
chasers . , . 7 W. R., 225 

1 . Application of doctrine in 

India. — The doctrine of Us pendens is applicable to 
natives of this country, and lias a wider operation 
here than in England. The distinction between an 
equitable lien created pendente Ube and an absolute 
sale is that in the latter case, though not in the for- 
mer, it is necessary to institute a fresh suit. KasSIM 
Shaw v. Unnodapershad Ghatteejee 

[1 Hyde, 160 

2 ^ ^ ^ rpijg doctrine of Us 

pendens is in force in British India. Lakshmanbas 
Sarupchand V. Dasrat . I. L. R., 6 Bom., 168 

Gulabchand Manickchand V. Dhanbi valab 
Bhau , , , . ,11 Bom., 64 

3 , — Principle of ddv- 

trine. — Registered and unregistered conveyances,— 
The doctrine of lis pendens rests, as stated by Turner, 
A. J,i in Bellamy v. Sabine, not upon the principle of 
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LIB PEHDEWS. — Application of doctrine 
in liidm>-~contimtecL 

constructive notice, but upon the fact tliat it wonicl 
be plainly impossible that any action or suit could be 
brouglit to a successful termination if alienations 
pendente life were permitted to prevail. This reason 
for refusing recognition to alienations pendente lite 
made by a party to a suit is as fully applicable in the 
case of a registered as of an unregistered conveyance 
LaKSHMANDAS SASUPCHA 2 ?n -r. Dassat 

[I. L. B., 6 Bom., 168 


4. 


Mnfflis7i laio. Ap- 


plicability ofi in mof ussil, — Suit to set aside aliena^ 
tions by widow . — The widow’ of a legatee of one half 
of the residue and tlie bulk of considerable estate 
sued to set aside alienations made by the widow’ of one 
of three executors acting as managers ; her husband, 
the deceased executor, being legatee of one sixth. Tlie 
alienations were made pending a suit by the same 
plaintiff in the Supreme Court to adiniiiister tlie entire 
estate, and to expose defalcations and frauds of the 
managers and executors also, after an injunction issued 
in that suit prohibiting alienation ; and the aliena- 
tions w’ere set aside by the Court. Qncere , — Whether 
the English doctrine of lis pendens is applicable in 
the mofussil. Es paste Nilmadhub Mundttl 

[2 Ind. Jur., N. S., 169 

5. The doctrine of lis 

pendens applies only to alienations wdiich are incon- 
sistent with the rights wdiieli may be establislied by 
the' decree in the 'suit. Munisami v. Dakshana- 
iiuaTHi , , . I, Ij, K., '5 Mad., S71 


6. 


Assignment of 


mortgages. — Suit for possession. — N. being mort- 
gagee in possession of Eve eigbtlis of a pangu (share) 
of certain land — security for a debt of it 400 — hypo- 
thecated his rights to M. in 1876. In 1878 K. 
bought two eighths of the said Eve eigliths from the 
mortgagor, in 1879 X. sued N. claiming possession 
of Ills two eightlis on payment of R.400, ami obtained 
a decree and possession thereof. Pending this suit, 
JV. assigned his mortgage to M. M. w’as aware of 
the suit, and K. w'as awaire of the assignment when 
he paid B400 into Court for M In 1883 X. bought 
the remaining three eighths from tlie mortgagor, and 
sued X. and M. to recover possession thereof. AL 
pleaded tliat lie laid a valid mortgage over three 
eighths. Reld^ by Muttusami Ayyab, that if 
the assignment of tlie mortgage by X. to M. was a 
real transaction, this plea wars good. Xer M’uttij- 
SAMi Aytae, J . — Tbe doctrine of lis pendens can 
only be relied on as a protection of tbe plaintiff^s 
right to property actually souglit to be recovered in 
the suit. Bbahak:n^ayaki v. Krishna 

[I. L. E.., 9 Mad., 92 


7 . 


The effect of a lis 


8 . 


LIS FEISTDEI^S.-— Applieation of doetrine 

in IndiSi —continued. 

against him in respect of that property, iniist be 
taken to be the possession of the defendant liimself 
for the purposes of the suit. Ram Kishen r. 
Dooeee Chand ... 22 W. R., 547 


9.- 


- Afaxim., 'Pende7ite 


lite nihil innovetur.^’ — The rule ^Rendejite lite 7iihil 
innovetur” is in force in British India. Where the 
ow’ner of a house, during the pendency of a suit by 
an unregistered mortgagee for foreclosure and sale, 
mortgaged the same house by a registered mortgage 
to another person, it w’as held that the last-mentioned 
mortgagee had no title as against the purchaser under 
a decree for sale in the suit, although siicli purchaser 
W’as the plaintiff in the suit. A grantee or vendee of 
the defendant, becoming such during the pendency 
of the suit, need not be made a party to the suit ; 
and, inasmueh as the above-mentioned rule does not 
rest upon the eqnitahle doctrine as to notice, it is a 
matter of indifference whether or not, at the time of 
his becoming grantee or vendee, lie had actual notice 
of the existence of the suit. Gulabchand Manick- 
cuAND V. Dhonbi TAiiAi) Bhah . 11 Boin., 64 


10 . 


Possession under 


a subsequent moi'igage created during the pendency of 
a suit by a pr ior mortgagee . — A sale or inortgagepcw- 
deiite lite is invalid as against the plaintiff, and the 
vendor or mortgagor is under a disability to give any 
valid possession, as against tlio plaintiff in the pending 
suit, to tlie party who becomes a purchaser or mort- 
gagee during the pendency of the suit, wdietlier or not 
the purchaser or mortgagee pe?idente lite has know- 
ledge of the prior sale or mortgage as to which the 
litigation is pending, or of the litigation itself, 
Xasuti Shaw v. Uno lapersad Chatie^'jee, 1 Hyde, 
160; and Manual Frttval y. Sanagapalli LatohmU 
devamina, 7 Alad.y 104, followed. Balaji Ganesh 
V. Khusalji . . . .11 Bom., 24 


11 .- 


• Sale pendente lite. 


pendens in India considered. Keishnappa talad 
Mahadappa V . Bahirh Yadayeav 

[8 Bom., A. C., 55 

Sam V . Appundi Ibeahim, Saib . 6 Mad., 75 


Possession of pro- 


perty obtained, pending suit . — Possession of property 
obtained from a defendant while a suit is pending 


— Right of purchaser. — Moi'tgage . — On the 31st 
August 1863 A. mortgaged Iiis house to B., who 
brought a foreclosure suit, and on 7th July 1866 
obtained a decree against A. for the sale of the house 
if the mortgage-debt was not paid on or before the 
24th March 1868. The debt not having been paid, the 
house W’as sold at a Court sale on the 15th July 1870 
and purchased by C. In an action brought by tlie 
plaintiff to recover ])ossession of the house, on the 
ground that he had purchased it on the 2 ikI August 
1868 at an execution sale under a common money- 
decree against A ., — Sehl that, even if there had been 
no decree in the mortgage suit, the fact that that 
suit had been instituted in 1866, and wms pending in 
186S, w'ould have been sutlicient to defeat the plain- 
tiff-’s suit I his purchase in 1868 having been made 
pendente lite:, was completely subject to any decree 
wdiieh might be made in the mortgage suit. llAOJI 
Raeayan^®. Keishnaji Lakshmax 

[11 Bom., 139 


12. — — Sale in execution 

of decree. — Purchaser, Right of . — Tlie purchase of 
property in the mofussil at a sale in execution of 
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decree is valid, iiotwitlistaading a decree for sale of 
the property in a suit for foreclosure pending, in the 
High Court at the time of sale, to which the purchaser 
was not a party. Anaitdamayi Dasi v, Dhabeh- 
DEA ChANDEA MOOKEBJEB 

[S 14 Moore’s I. A., 181 

16 W. R., P, O., 19 

Affirming the decision of the High Court in An- 
FUND Moyeb Dosses aj. Dhuettnero Chxtndee 
Mookebjee , . . .1 W, R., 103 


13. - 


• Suit for partition. 


— Might of purchaser. — Three brothers, L. M. B.^ P. 
AT. P., and Q. JD. JB., being jointly entitled in equal 
shares to an undivided one-third share in certain pro- 
perty, mortgaged their shares by three deeds bearing 
different dates to one M. JSF. Between the dates of the 
two last mortgages the brothers instituted a suit for 
partition of the property, and for certain other 
objects; and on the 2nd February 1864 a decree was 
made in the suit, declaring the brothers entitled to a 
one-third share of the property, and ordering a parti- 
tion and the taking of accounts, and reserving the 
question of costs. M. N* was not made a party to this 
suit. On 6th September 1864 the brothers covenant- 
ed to mortgage certain property to the plaintiff, in- 
cluding that previously mortgaged to M. N. On 8th 
and 9tli December the agreement was performed by 
conveyances, in which M. iV. joined, and which recited 
that he had been paid off; and on 2Sth November 
1866 and 27th March 1867 the three brothers con- 
veyed their equities of redemption to the plaintiff. 
On 15th June 1868 an order was made in the j)arti- 
tioii suit for the sale of a sufficient portion of the 
property to pay the costs of the parties to the suit, 
and under this order the property which the plaintiff 
sought to recover in the present suit was sold on 1st 
May 1869, and purchased by the defendant, who at 
the time had full notice of the plaintiff’s claim. 
Meld, the doctrine of Us pendens did not apply, and 
the plaintiff was entitled to recover possession. Kai- 
las CHA2fDBA GHOSB 0 . FULCHAND JaHUEBI 

[8 B. L. B., 474 


14. 


Suit for account 


against' executor. — Sale hg Sheriff^ in execution of de- 
cree. — Right of purchaser at Sheriff's sale against 
furchaser at sale hg mortgagee . — In 1855 a decree 
for an account was passed, in the Supreme Court at 
Calcutta, against A., an executor. A. died in 1856, 
and the suit, which was revived against his represent- 
atives, came on for consideration on further directions 
on the 29th of August 1866. It was then found 
that A.^s estate was liable for HI, 32,406-11-8, and 
his representatives were ordered to pay this money 
into Court. The representatives having made default 
in payment, a writ of fieri facias was issued, under 
which certain property was sold by the Sheriff of Cal- 
cutta and conveyed by him to B. on the 1st of April 
1867. Previously to this the representatives of A. had, 
on the 11th of Jsiuuary 1865, mortgaged the same pro- 
perty, together with otlier lands, for the purpose of 
paying the Government revenue of certain taluqs 
bclongiug to ^1., deceased and the mortgagee having 
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obtained a decree on his mortgage, the property was 
sold to 0. in execution of the mortgage decree on the 
30th of March 1867. In a suit for possession by 0, 
against B., the latter pleaded lis pendens. Seld that 
the nature of the suit, in which the decree of 1855 and 
the subsequent order of 1866 were passed, was not 
such as to warrant the application of the doctrine of 
lis pendens to the mortgage of the 11th of January 
1855. Kailas Chandra Qhose v. Kulcliand Jahurri^ 
8 B. L. M.y 474, followed. KASiMnFifisSA Bibbe «j. 
Nilbatka Bose 

[1. L. B., 8 Calc., 79 : 9 O. L. B., 173 : 

10 C. L. E., 113 


15. 

Ute. — Might of purchaser against mortgagee of pro- 
perty . — Plaintiff purchased, at a sale by the District 
Munsif’s Court of Guntur, held on the 22nd of De- 
cember 1868, the interest of one F. G. in a cotton 
screw at Guntur. Previous to this, on the 31st July 
1867, the husband of the 1st defendant in the pre- 
sent suit filed a plaint, No. 16 of 1867, in the Civil 
Court of Guntur against the representatives of F, 
G. (who was then dead), praying to be declared en- 
titled to he treated as mortgagee of -the shares of 
F. G. in that and another screw for El, 696-9-0, 
and that the amount might he raised by sale of 
those shares. Issues were settled, the 4th of wliicli 
was — “ Was there a tangible mortgage of real pi*o- 
perty or shares in real property? ” — and the decree 
made on 30th September 1869 found this issue in 
the affirmative, and declared that the amount sued 
for should he paid from the aforesaid shares hypo- 
thecated to the plaintiff in that suit. At a sale in 
execution of this decree, the share of F, G. in the 
screw at Guntur was purchased by 2nd defendant 
(in the present suit) on the ISfcli of February 1870. 
The present plaintiff objected to the sale and was 
referred to a regular suit. Accordingly he brought 
the present suit to set aside the decree in No. 16 of 
1867 as regards the share of F. G. in the screw at 
Guntur, to cancel the attachment and sale to 2nd 
defendant, and for possession of the share. First de- 
fendant pleaded that plaintiff at the date of his pur- 
chase had notice of the pending of the suit No. 16 
of 1867 and of the mortgage claim. The plaintiff 
denied the fact of the mortgage and its regularity,, 
and issues were framed, the 1st of which was — 
** whether plaintiff knew that the suit No. 16 of 
1867 was under hearing when he bought the one-third 
share, and that there might be declared a hypothe- 
cation to' the late husband of the first defendant in 
this suit.” The Civil Court, treating the claim of 
the plaintiff in No. 16 of 1867 as a mortgage, held 
that, as it was prior in point of time to the sale 
under the Muusif’s decree, it should prevail against 
plaintiff’s claim, even though plaintiff had not no- 
tice. The Court also found that plaintiff had notice.. 
Upon appeal , — Keld that, as the purchase made by 
the plaintiff was made while the suit No. 16 of 
1867 was pending, in which a mortgage was alleged 
and payment was prayed out of the property, the 
plaintiff was bound by the decree made therein,, 
whether he had or had not notice, nor could he in 
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any way question that decree. Manual Feuval v. 
Sanagapalli Latchmideyamma . 7 Mad., 104 

1@, Notice, — Right of 

purchaser pendente lite as against person whose lien 
has been declared in suit to roliich the purchaser was 
no party. — Notice. — Suit to recover possession of a 
inutali from which plaintiff had, been ejected by an or- 
der of Court, passed in execution of the decree in a suit 
to which lie was no party. Plaintiff claimed under a 
deed of sale from A. (a purchaser from C. and 2>.), 
dated 11th November 1860, and aUeg'ed that he pur- 
chased for valuable consideration and without notice 
of any other claim. Defendant asserted that plain- 
tiff purchased fraudulently with notice of her late 
husband’s right of purchase. It appeared that de- 
fendant’s husband liad sued C, D. and others to en- 
force a lien upon the mutah, and obtained a judg- 
ment of the Privy Council upholding his lien and de- 
claring its priority over the purchase of C. and i>. 
This suit was pending before the Privy Council at 
date of plaintiff’s purcliase. In 1862 defendant’s 
husband sued 0. and D. for specific performance of 
an alleged agreement for sale, dated October 1851, 
without adduteing any evidence as to the existence of 
the agreement, and got a decree in his favour, because 
the Principal Sadder Ameen had said in the original 
case tliat 0, and D. had agreed to sell the miituli. The 
present plaintiff* was turned out of possession under 
this decree, to the proceedings in which he had in vain 
soiiglit to get made a party, on the ground that he 
was aff'ected by notice of the former proceedings. 
He sought relief under section 230, Act Vlllof 1859, 
hut his application wnis dismissed, and he then com- 
menced this suit. The Civil Judge decided in favour 
of plaintiff. Neld, confirming the decree of the 
lower Court, that this was a case of a vendee of pro- 
perty, perhaps subject to a lien, turned out upon a 
decree against other people declaring the holder of 
the lien the owner of the property, and that the eject- 
ment was wrongful and procured by a gross misuse 
of the Court’s process. The effect of notice of Us 
pendens considered. Sam v. Aptunbi Ibeahim 
Saib 6 Mad., 75 

17 , Riir chase pe7idente 

lite. — Right of suit. — T., having obtained a decree 
against the heirs of -ST., attached certain property in 
execution, P., one of the heirs, objected that the de- 
cree was made against the defendants in their repre- 
sentative capacity, and that the property attached had 
descended to her, not from but from her husband. 
The objection was overruled and the property sold. 
P. appealed to the High Court, which passed a judg- 
ment in her favour, -fft^/c^that the sale of the proper- 
ty was one pendente lite, and, as sucli, subject to the 
final result of the suit between the parties ; and that 
P. had a right to come into Court as against the juir- 
chaser and establish lier title to the pro])erty. In- 
BERJEET KoOEE V. POOTEE BeQUM . 19 W, M., 197 

13„ Purchaser under 

execution sale. — In a suit for rent by the auetion-pur- 
cliaser of property wliieh had been sold in execution 
of a money-decree, the defendant admitted being in 
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possession, but denied the alleged relationship of 
landlord and tenant, contending that the jjroperty had 
been purchased by himself at a sale in execution of a 
decree which he had obtained upon a mortgage-bond, 
i.e,, a money -bond with a clause creating a charge 
upon the property. The suit on this mortgage was 
commenced after the attachment upon which the pro- 
perty was sold to the plaintiff, but was pending when 
the plaintiff purchased. Held that the mortgagors 
were bound by the proceedings in the suit including 
the attachment and sale, and the defendant had a 
good title against the plaintiff in the same manner 
as against the mortgagors whose interest the plain- 
tiff’ purchased, even if the certificate of sale was not 
registered. A purchaser under an execution is bound 
by" a Us pendens^ for it would be impossible tliat any 
action or suit could be brought to a succes.sfiil termi- 
nation if alienating pende^ite lite were permitted to 
lirevail. Raj Kisken Mookeejee v. Rabha Ma- 
BHUB Holdae . . .21 W. K., 349 

19. Puttiilease grant- 

ed pendente lite. — A putni lease of lands granted by 
a Hindu widow in possession upheld thougli made 
pending an equity suit hrought by her against her 
husband’s executors. Bissonath Chunber v. Ra- 
bha Keisto Munbul , . 11 W. R., 554 

20. Purchase of pro- 

perty on which there is a decree in suit 07i a mort- 
gage-hond. — ISiiit for possession against purchaser 
from mortgagor. — The plaintiff in 1877 obtained a 
decree on a mortgage-bond in execution of which 
jiroperty belonging to his debtor was put up for sale 
and purchased by tbe plaintiff on 5th May 1878, 
The defendants had, in execution of a subsequent 
money-decree against tbe same debtor, purchased the 
same property on the 1st April 1878. In a suit by 
the plaintiff for possession and mesne profits, — Seld„ 
following the case of Raj Kishen Moolcerjee v . Ea- 
dha Madkuh Soldar, 21 ‘iF. R., S49> that the defend- 
ants were purchasers pendente lUe^ and were con- 
sequently bound by the proceedings in the plaintiff:’ s. 
suit on the mortgage-bond. Jhaeoo r. Raj Chun- 
BEE Dass , . 1. 1*. E .9 12 Calc., 299 

21. Sale in execution 

of decree. — Auction-purchaser,. — Res jfudicata. — A.^ 
the auction-purchaser of certain immoveable property 
at a sale in execution of a decree, purchased with 
notice that a suit by H. and M. against the judg- 
ment-debtor and the decree-holder for a share- in such 
property was pending, but did not intervene in such, 
suit. Before the sale to A. was made absolute, if. . 
and M. obtained a decree in the suit for a moiety of 
the share claimed by them. A. took no steps to get 
such decree set aside, but sued them to establish his 
right to such moiety in virtue of his auction-pur- 
chase. It appeared tliat the Court which passed the 
decree in favour of II. and M. did so without juris- 
diction. Meld that, inasmuch as the suit hi which 
such decree wais made was tried and determined hy a 
Court having no jurisdiction, it could not he held 

I that A. was bound by such decree, and that it could 
1 not be said that A. was bound to take steps to get 

5 X 
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US PE^TDEWS.— Applieation of doctrine 
in India — oontimied. 

sucli decree set aside by means of appeal, or that be- 
cause he had omitted to do so, it had become binding 
on him and his suit was precluded. QucBre, — Whe- 
ther the doctrine of Us pendens api^lies in the case of 
a -purchase in execution of decree. Ali Shah v, 
Husain Baehsh , . I. Xi. B.5 1 All., 588 | 

It was held it does not. Nuefue Meedea zj. 
PvAM Lall Abhicaey , 15 W. K., 308 

22. — execu- 

tion of decree. — FttrcJiaserf Mights of.-- Decree hy 
mortgagee. — hicumbranae. — Where a creditor obtains 
a decree against his debtor, and in execution puts up 
for sale, and himself becomes the purchaser of, 
certain property of his debtor, which is already under 
mortgage to another, and such otlier has, previous to 
the decree and sale, commenced a suit on his mort- 
gage-bond (althougli such suit has not proceeded to 
a decree), such judgment- creditor purchasing pen- 
dente lite only obtains the right and interest of the 
mortgagor in such property, — viz.t the equity of re- 
demption, — and does not acquire the property free 
from the incumhrance created by the debtor. Laua 
Kali Peosad v. Buli Singh 

[I. li. B., 4: Gale., 789 : 3 C. E. B.., 396 

23. Applicahility of 

the doctrine to a Court sale in execnition of a decree. 
— Code of Civil JProeedure (1850), ss. 240, 270, 
271 . — "Effect of a decree obtained by an attaching 
creditor in a suit against successful inter venors or 
claimants. — In 1872 the plaintiff ohtahied a money- 
decree against two brothers, P. and K. In execution 
of that decree he attached their one-half share in 
certain fields in 1874. The attachment was removed 
at the instance of two claimants, S. and M. In 1875 
the plaintiff sued the claimants, and obtained a de- 
cree in his favour in 1878. Meanwhile in December 

1874, after the plaintifl'^s attachment had been re- 
moved, one V. obtained a decree against one of the 
brothers, P. In 1876, while the p)laintiff’s suit 
against S. and B, was pending, B/s riglit, title, and 
interest in the onedialf share of the fields belonging 
to liimself and AT. was sold in execution of V.^s de- 
cree, and purchased by the defendant. In 1881 the 
plaintiff again attached the one-half share belonging 
to the two brothers under his decree of 1872. There- 
upon the defendant, relying on his purchase of 1876, 
applied for the removal of the attachment. It ^vas 
removed from B.’s one-fourth share, and maintained 
on K.’s share, which was in due course sold. The 
plaintiff now sued to establish his riglit to sell Fds 
one-fourtli share under his decree of 1872. Held 
that the doctrine of Us pendens did not apply to this 
case ; that the defendant, though he purchased Bds 
share during the pendency of the plaintiff^s suit of 

1875, was not bound by the decree made in that suit 
— fir.st, because, as an auction-purchaser at a Court 
sale in execution of a decree, he derived title, not 
from P., hut by operation of law ; secondly, because 
P. was not the person against whom the decree was 
made in the suit of 1875 ; and, thirdly, because P. 
was not represented in that suit by tlie plaintiff 
.simply because the })laiiitiff sought to estahlisli his 


LIS PEISTBENS.—Application of doctrine 

in India — continued, 

right to attach and sell the property as F.’s proper- 
ty. Ali Shah v. Husain Bahhsh, I. L. M., 1 All., 
0889 followed. Laiu Mulji Thakab v. Kashibai 
[I. L. E;., 10 Bom., 400 

24. Bresentation in 

Coicrt of atoard. — Assignment pending such pro- 
ceedings. — P. and his partners mortgaged certain 
immoveable ]iroperty to plaintiff on the 11th October 
1869. They had then no title to the property, but 
they subsequently acquired one by purchase on the 
29th June 1871. On plaintiff’ demanding that P. and 
his partners should make good the contract of mort- 
gage and of the interest they had acquired, the matter 
was referred to arbitrators, who, on the 26tli Decem- 
ber 1873, made an award empowering plaintiff to sell 
the mortgaged property in satisfaction of his debt. 
The award was presented in Court by plaintiff: on the 
23rd January 1874, and was filed by the Court on 
the 23rd February 1874. Meanwhile, on the 14th 
February 1874, the property was attached in execution 
of a money- decree obtained by a creditor of P. and 
his partners against them. On the 15th April 1874 
it was sold by auction and purchased by defendant. 
In a suit brought by plaintiff to recover possession 
of the property, both the lower Courts rejected his 
claim, on the ground that P. and his partners had no 
right to the property when they mortgaged it to 
plaintiff’. Held that the presentation in Court of 
the award obtained by plaintiff was equivalent to 
the j)resentation of a plaint for the specific per- 
formance of the contract of mortgage, and the 
proceedings consequent thereon constituted a lis 
pendens, during which a mere money-decree-holder 
could not, by any proceedings which he might take, 
defeat the object of plaintiff^ s application to the 
Court to file his award. Peanjiyan Goyaediian- 
DAS V. Baju , . , I. L. B., 4 Bom., 34 

25. Mortgage by exe- 

cutors. — Suit on mortgage. — A dm/ini$t ration suit . — 
Writ of fi-fa. — Sheriff'^ s sale. — Sale in execution 
of decree. — In a suit by the representatives of P. D. 

, against his brother A. D., and after A. D.\s death 
against his executors, it was found that there was 
over 111,32,400 due to the plaintiff from the estate 
of the deceased; and on the 29th of August 1866 
the executors were ordered to pay this sum into 
Court. The executors disobeyed, and on the 24th of 
December 1866 a writ oi fi-fa was issuedfrom the High 
Court, in execution of which certain property belong- 
ing to the estate of A. D, was sold to the defendants 
on the IStli of July 1867. Previously, however, on the 
12th of October 1866, the executors had mortgaged 
the same j)roperty to the plaintiff’, wlio brought a suit 
on his mortgage on the 10th of June 1867. On the 
28th of August 1867 the present defendants were 
made parties to that suit, and in their written state- 
ment they alleged that they had been improperly 
made iiarties, and claimed a title superior to that 
of the plaintiff. That suit was dismissed with costs 
as against the present defendants, on the ground 
that they were improperly added; but a decree for 
sale was given against the executors, in execution of 
which the mortgaged property was sold to the plain- 
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tiff. Ill a subsequent suit brought by the plaintiff 
for possession, — Reid that the defendants were en- 
titled to redeem, and were not affected by the suit of 
1867 as a its pendens, Ghtjnbeb, Nath Mtjlmck: 

'o. Nitakant Banekjbe . I. li. K .5 S Gale., 690 

26. — - Sale in execution 

of decree, — Prior attachment, — On the 29th June 
1876 the plaintiff obtained a money-decree by consent 
against M., the father-in-law of the defendant. On 
the 24th of July 1876 the plaintiff attached a house 
apparently belonging to R, On the 12th October 
1876 the defendant sued M. for maintenance, and 
alleged that the house in question was the property 
of her deceased husband and R,, and she claimed the 
right to continue to live in it. On the lOth of 
November 1876, and during the pendency of the 
defendantbs suit against the house was sold 
under the plaintiff’s decree against J2., and the 
plaintiff himself became the purchaser. On tlie 20th 
of June 1877 the defendant obtained a decree against 
R, in terms of the prayer of her plaint. On the 
27th of August 1879 the plaintiff brought the pre- 
sent suit to eject the defendant from the house. Ileld 
that what tlie plaintiff bought from iJ. was liis 
right, title, and interest in tlie house, wliich being 
subject to the decree in the defendant’s pending suit, 
the plaintiff’s purchase was likewise subject to the 
same, and the circumstance that tlie plaintiff had 
placed a prior attachment on the house made no dif- 
ference. The plaintiff, therefore, could not eject tlie 
defendant during her lifetime. Parvati ??. Kisa-n"- 
siNa . . . . I. Ii. E .5 6 Bom., 567 

27. — — Sale pending ap- 

peal. — Decree reversed, — Righ t of judgment-dehtor, 
— S., having obtained a decree against 31. and another, 
brought to sale and purchased Ji . ’5 projierty pending 
appeal. The decree liaving lieen reversed, — Meld 
that 31. was entitled to the restoration of Ins property, 
and not merely to the proceeds of the sale thereof. 
Sadasiva V. Mutth Saba'Pathi Chetti 

[I. L, R., 5 Mad., 106 
. See Lati KoeB' v. Sobadba Kobe 

[I, L. R., 3 Calc., 724 

28. Perpetunl lease. 

— Cultivation of waste land . — A decree-holder, who 
has obtained possession of land in suit pending an 
appeal, cannot grant a perpetual lease thereof which 
will be binding on his opponent in the event of the 
decree being reversed. G-ajapati Raditika Patta 
MAHADEYI GiTRTJ U. GaJAPATI RADItAMAM MaHA- 

DEVi Guru . . .XL. B., 7 Mad., 96 

29. Former decree for 

partition . — No return to commission, — 3Portgage of 
share . — 'Purchase hg a. stranger of portion of the 
lands included in the decree. — tSuii hg him. for parti- 
tion. — IDs judivaia. — A. and B. were the joint owners 
11 eijual shares of ecvtaiu property. In 1869 B, 
mortgaged his share to A. uiuler a mortgage-deed 
ilrann up in the Englisli form. Trater ou, in 18<)9, 
A. hrcniglifc a suit against 'B. for partition, and in 
1870 obtained a decree appointing a commissioner of 


BIS PEMDEHS.— Application of doctrine 
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partition and directing the partition. No return was 
made to this comiiiissioii, and no actual partition 
come to. Ill 1873 A, obtained a decree for an ac- 
count and for payment, or in default for sale of tlie 
property. In 1878 B.D share was put up for sale 
.and purchased by C., and G. was put into possession. 
In 1881 C. brought a suit against A. for partition, 
Reid that the decree obtained by A, in 1873 put an 
end to Bhs right te redeem, unless he paid the 
amount found due against him, and therefore, at the 
time of the sale to C., Bhs right to redeem had ceased 
to exist, and the property was no longer subject to 
partition under the decree of 1870, and therefore 
the partition asked for under the suit of 1881 could 
be granted. Kirty Chhkder Matter v. Abath 
Nath Dey 

[I. li. B., 10 Calc., 97 : 13 C. B. E., 249 
LOAN ON SECURITY OP BANB. 


______ Small Ceruse Court ^ 

3IqfussiL — Civil Procedure Code, ss. o, 360, ch. 
XX. — Insolvencg jurisdiction , — Under section 360 
of the Code of Civil Procedure, the Local Government 
cannot invest a Mofussil Small Cause Court with the 
insolvency jurisdiction eoiiforred on .District Courts 
by chapter' XX of the said Code, inasmuch as, by 
reason of section 5, cha])ter XX docs not extend to 
such Courts of Small Causes. Sethu v. Venkata- 
rama .... I. B. K.., 9 Mad., 112 

2 . — * Notification of 

Government of Bomhag extending Act, "EJfect of . — 
Scheduled Districts Act, X.Il' of 1874, .ss. 5, 6 . — ■ 
Under section 5 of the Schetlulcd Districts Act, XIV 
of 1874, the Local Government cannot, by extending 
an Act wliich is of necessarily restricted application, 

5x2 


See Bank of Bengal . 7 B. B. B., 653 

BOCAB GOVERNMENT. 

Order of, effect of-— 

See Magistrate, jTJ.TiisraoTiON of — 
Powers , of Magistrates. 

[16 W, R-, Cr., 79 

Power of— 

See Bombay Act I op 1865, ss. 35, 48, 

[I. B. R., 1 Bom., 352 
See Goy'eenoe of Bombay in Council. 

[8 Bom., A. O., 195 
I. B. E-., 8 Bom., 264 
. See Governor of Madras in Council. 

[2 Mad., 439 
S‘e J-IiGH Court, Jurisdiction of— 
High Court, Madras — Criminal. 

[5 Mad., 277 

See Magistrate., Jurisdiction of — 
Po'WERS OF Magistrates. 

[I. B. B., 9 Mad., 431 

Suit against— 

See North-Western Provinces and 
O uDH Municipal Act, s. 28. 

[I. B. B., 1 All., 269 
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continued. 

nialce its provisions applicable to an entirely new 
subject- matter, — mz.i the litigation of a new local 
area. Accordingly, where the Government of Bombay 
issued the following notification. No. 823 of 1886, — 
In exercise of the powers conferred by section 5 
of the Schednled Districts Act, XIV of 1874, the 
Governor of Bombay in Council is pleased, with the 
previous sanction of the President in Council, to 
extend to tlie Island of Pcrhn the whole of Act II of 
1864 of the Go-\^ernor General in Council, with the 
exception of sections 2, 17, and 23. The Governor in 
Council is further pleased, in exercise of the i^owers 
conferred by section 6 of the Scheduled Districts Act, 
XIV of 1874, and by any other enactment, to direct 
tliat the Eesldent at Aden shall be Sessions Judge 
and Court of Session for the Island of Periin, and 
shall exercise the same jurisdiction and powders in 
respect of the administration of civil and criminal 
justice in the said ishmd, and in respect of tbe trial 
of persons comioitted for trial by tbe Conrt of Ses- 
sion for offences committed in the said island as are 
vested in him in Aden hy the said Act,’’ — Keld that 
tlie provisions of the Aden Act II of 1864, which (as 
appears from the preamble) deals with the litigation 
of Aden alone, could not he extended to Perim, with- 
out enlarging the subject-matter of tbe Act. Meld^ 
also, that the appointment of the Political Resident 
fit Aden as a Sessions Judge and Court of Session for 
tlie Island of Perim made under clause (a) of section 
6 of the Sclieduled Districts Act, XIV of 1874, was 
valid and effcctiml with reference only to the provi- 
sions of tlie Criminal Procedure Code, and tliat that 
portion of the notification which regulates tbe 
exercise by tlie llesident of his powers with reference 
to Act II of 1864 sliould be treated as surplusage. 
Queen-IXupeess V. Mang-al Tekchanp 

[I. L. B., 10 Bom.j 274 

LOCAL 

See Deouee— C ois^STRFCTioN OF Decree— 
Mesee Pboeits, 

[I. L. B., 8 Calc., 178 

Criminal. 

See Cases toder Possession, Order of 
Criminal Court as to — Local In- 
quiry. 

LOCAL INVESTIGATION. 

See Cases under Aaieen. 

See Ar2EAL — Orders . 7 W. R., 425 

[W. B., 1864, B6S 
Marsli., 469 : 2 Hay, 591 
See Appellate Court — Exercise of 
Powers in various Cases— Special 
Cases . . , 6 B. L. B., 677 

[15 W. B., 423 
18 W. B., 452 
See CiRTR Lands . 6 B. L. B., 677 

— Omission to direct — 

See Cases under Special Appeal — Other 
Errors of Law or Procebuee— Local 
Investigations. 


LOCAL INVESTIGATION — continued, 

1. Object of local investiga- 

tions. — JSvidence not obtainable in Court.— JjocAi 
investigations are bad recourse to not so much for the 
purpose of collecting evidence w^hich can he taken in 
Conrt, as to obtain evidence which from its peculiar 
nature can only he obtained on the spot. Bhowanee 
Dutt Singh v. Beer Singh . 2 N. W., 196 

2. Application for inspection 

or local investigation.— Frocedure Code^ 
1859, s. 180. — An application under section 180, Act 
VIII of 1859, should he made at the hearing of the 
suit, and not previously. Mackinnon, Mackenzie, 
& Co., V. Bhugram Doss . Bourke, O. C., 243 

3. Discretion of Court. — Local 

inqiury. — It is within the discretion of a Judge to 
order or refuse a local incj[uiry. Bash Behabee 
Singh n. Saheb Roy . . .12 W. E., 76 

Graham n. Lopez . . ,1 W. B., 141 

4. iPotoer of Court to direct, ivJien 

parties do not aslc for it. — Itemand order for local 
incestiyation. — In a suit for land, where the tpiestion 
was as to whether the land lay within the hoiindaries 
of the plaintiffs’ or the defendants’ land, the Court 
of first instance suggested to the parties that the 
XU'oper mode of determining the case was in the first 
instance to hold a local investigation, and that such 
local investigation should he applied for by one or 
other of the parties. Both parties resolutely refused 
to make such application, and the Court thereupon 
dealt with the case upon the materials before it and 
passed a decree. Upon appeal, the lower Appellate 
Court remanded tlie case for the purpose of a local 
investigation being liekl at the cost of the plaintiff in 
the first instance. Held that inasmucli as neither 
of tbe parties desired to liave a local investigation, 
the Court was wrong in remanding the case, and that 
it ivas bound to decide it upon the evidence before it. 
Jatinga Valley Tea Company v. Chera Tea 
Company . . . I. L. B., 12 Calc., 45 

5. Notice of local investigation" 

— Ciml Procedure Code, 1859, s.lSO. — Though there 
was no express direction to that effect in section 180, 
Act VIII of 1 859, yet it was necessary to give notice to 
parties of the time when a local investigation ordered 
by the Court was to be held. Kistomonee Deri a 
V, Eglinton . . . .12 W. E.s 139 

0, Offfeer to hold local inquiry, 

— Civil Procedure Code, 1859, s, ISO. — Section 180, 
Act VIII of 1859, made it imperative on a Court to 
employ in the first instance the regular officer of the 
Court to hold a local inquiry. Bam Doss Koondoo 
V. Nil Kanto Dhue . . _ . 8 W. B., 6 

Byjnath Singh v. Indue jeet Koer 

[8 W. E., 331 

Bahadooe Ally v. Doomnun Singh 

[7 W. B., 27 

Instances of improper appointments are given in 

Doorga Doss Chattebjee r. Gooroo Churn 
Misteee , , . 6 W, B., Act X, 81 
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I.OOAI. IlSrVESTIGATIOH.— Officer to 

hold local inquivj---co7itiimech 

And Teeluckdhaeee Boy y. Mooealeebite Eoy 

[13 W. B., 285 

7 . Question of disputed bound- 

ary. — Fossesdon before date of suit, — Reid tliat 
a local inquiry ouglit not to have been ordered in this 
casGj where the question to he decided was one of 
disputed boundary, which turned chiefly on posses- 
sion before the date of suit,' and that the Subordinate 
Judge would have been justified in disregarding the 
Anieen’s report, and trying the appeal on the re- 
corded evidence. Kalee Doss Achaejee y. Khet- 
TEo Pal Singh Boy . . . 17 W, B., 472 

See IswAE Chandea Das y. Jugal Kishoee 
Chuckeebutty . 4 B. li. B., Ap., 33 
[S. C. 17 W. B., 473, note 

S, ^ Ascertainment of fact of 

marriage. — In a case where the issue is whether 
two persons bear the relation of man and wife, a 
Judge is not justified in going himself to the village 
where the parties live, in order to make inquiries 
ainong their neighbours much less in holding such 
local investigation on a Sunday, and whithout due 
notice to one of the parties. JuBiioo Sahoo v. 
JussoBA Kooee . . .17 W. B., 230 

Fotver of Judge to order local hi- 

mstigation bg Suloi'dinaie Judge. — A Judge has no 
power to order a Subordinate Judge, whose judgment 
is before him on appeal, to go and inspect the locality 
and make a report. Such a report cannot be treated 
as evidence one way or the other. If tlie Judge was 
of opinion that it was necessary to take further evi- 
dence, he ought to have proceeded as directed by 
sections 354 and 355, Act VIII of 1859, audit was 
competent to him, if necessary, to order an Ameen 
or any suitable person to make a local investigation 
under section ISO. But a Judge from whose decision 
an appeal is pending is the most nnsnitable person 
to make such investigation. Boy Sooltan Baiia- 
DOOE V . Laloo Kooee . . 17 W. B., 300 

10 , Incomplete inquiry owing 

to la dies of plaintiff. — In a suit for wasilat, 
where the Ameen’s inquiry was not completed on ac- 
count of the laches of the plaintiff, — Reid (Glovee, 
y,, dissenting) that there had been no local investiga- 
tion at all, and that the defendant had no opportu- 
nity of producing his evidence. Kales Doss Mittee 
y. Debnaeain Dee . , .13 ‘W. B., 412 

11 ^ Duty of Ameen to return 

report to Court ordering investigation. 
— An tqjpeal luiving been made from an order re- 
lating to the exiiciitiou of a decree, the High Court 
directed tint an Auu.’en should deliver over possession 
a,n<l luake a iu:ip of Ihe property so delivered over, 
Ciiid a map showing the boundaries laid down in the 
drerem d’he Ameen went to the spot and made a 
map. That map waA not transmitted to the Court j 
Ifut isi conMt‘qut‘!u-o of eortaiu procoediugs in the Snb- 
ordinat.c .ludgc’s Court, a second Ameen was sent 
e.iid a socond ma,j> made. These proceedings were 
wliully disregarded by the High Court, wliicli pro- 


liOOAIi OTVESTIGATIOBT. - Duty of 
Ameen to return report to Court order- 
ing in ves tig ation — c o n, ti u u c cl . 

ceeded upon the first Aiiieen’s map and report, 
against which no exception was filed in the High 
Court. L ALLJEE Sahoo v . Ba jenbe r Pertab Sah g b 

[14 W. B., 418 

12. Investigation by Ameen. — 

Fomer of District Judge to interfere tiritli order for. 
— Circular Orders^ 41 of 1S66 and 2d of 1870 , — 
In a suit for the possession of land, the boundaries or 
which were disputed, the Subordinate Judge ordered 
an Ameen to make a local investigation, and report- 
ed his order to the District Judge, wlio refused to 
allow the investigation to procfi-d. Held tint this 
was a case coming within Liu* p’-ovlsiuns of Circular 
Order Ko. 41, dated the 2nd O.*io].er ]s:;n, which 
authorises local investigations by AnK*cm> uium it is 
necessary to ascertain by measurenu-al (hwouiod an-as 
of land; and that the District Jmlge luifi no autlmrity 
to stay the hivestigatioii. Fer Pfn.>:sEi% J. — All that 
tlie District Judge was entitled to do under Circular 
Order No. 25, dated 25th August 1S70, was to express 
his opinion as to the propriety or otlierwise of tlie 
Subordinate Judge’s order. Kieod Kiushno Boy 
V. WOOMANATII MoOKERJEE 

[I. D. E., 4 Gale., 718 : 3 C. D. B., 234 

13. Hoii-atteiidance at local in- 

vestigation. — Frocedure order selHng aside a 
judgment bg default . — Sections 114 and 180 arc to be 
read togetber. The words and pi>rs(nis not uUend- 
ing upon tlie requisition of the co!nmis!j'ioner in, 
section ISO are general and apply to ])arlies making 
default, wlietlier required to give evidi*nce tn* not. 
The words ‘‘ like disadvantages’'’ ivFerred to in strctioii 
180 mean that in the case of the iion-el.leiulanee of 
a defendant, the local investigation is to he proeec.led 
with ex varte ; and in the case of the non-attendance 
of a plaintiff, the suit is to be di':inis»t‘d witli costs,. 
In case of judgment by default for nou-ap]iearance 
before a commissioner appointed under section ISO, 
the proper course is to apply to tlie Judge for an 
order to set aside the jiulgraeut, and if that applica- 
tion he refused, to appeal against the order of refusal. 
The Judge’s order should coritaiii a distinct direction 
to the commissioner to proceed ex parte in the event 
of tlic non-attendance of the plaintiff. Essan 
Chunbee Chuckeebutty v. Sooilto Ball 0 os sain 

[1 Iiid. Jiir., O. S., 3 
W. E.* B. B., 1 : Marsli., 130 

14. Hon-attendanee at local in- 

vestigation.' — Failure of partg to appear on local 
‘inquiry. — In a case in wliich plaintiff sued to recover 
some land, and in which defendant tleuled tiie po^\T^^ 
of plaintiff’s vendor to sell the land claimed or a part 
of it, a local inquiry was ordered to asc'ertain the 
boundaries of the land hi dispute. Judgment of the 
High Court- — ■upholding the decision of the lower 
Court, wliieh dismisseti the suit becaii.-c piaintilf 
failed to appear or take ])ruper steps hefoia* tlie 
Ameen at the local luvestigcdioji, ami hec.'uise he 
omitted to give formal prtU)f of his deed 'd‘ pn.rehase 
— confirmed. hlAUOMED I’T^nuK (hinwoiiRV y. 

i JUBO.XATll JilA . . 16 W. E., P. C., 2S 
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LOBGING-HOITSE KEEPEE. 

8ee Inneeipbk akp Guest. 

[3 Bom., O. C., 137 

LODGINGS LET TO PBOSTITUTE, 
SUIT EOR KENT OF— 

See Landloed anp Tenant— Tenancy 
POE Immoral Purpose. 

[9B. L.E.., Ap., 37 

LOBD^S DAY ACT. 

Application of. — British Burma. 

— Ahlcari rules . — The LorcVs Bay Act (29 Car. II, 
c. 7) does not extend to criminal cases in British 
Burma. A. was convicted and fined for the breach of 
an Abkari rule. Seld that the conviction could not 
be supported, on the ground that the Abkari rule had 
not the force of law. Abraham v. Queen 

[1 B. L. B„ A. Cr., 17 ; 10 W. B., 350 

2. — Moulmein — The 

Lord’s Day Act does not apply to Moulmein. Grase- 
MANN V , Gardner , 8 W. B., Bee. Kef., 2 

Nor to Madras. 

See Anonymous Case . 4 Mad, Ap., 62 

3 ^ Application of Act to Madras 

Presidency. — Arrest of Mahomedan dehtor on 
Sunday . — A Mahomedan debtor was arrested within 
the original jurisdiction of the High Court on a Sun- 
day. Upon application made, Innes, J„ directed his 
discharge, on the ground that the arrest, having been 
made upon, a Sunday, was illegal. Upon appeal, — 
Meld by IIOLLOWAy, Ji, that the provisions of the 
Lord’s Day Act (29 Car. II, c. 7) do not apply in 
this country. That even if the substantive provisions 
of the statute '»vere applicable, it did not follow that 
section 6 would be. That if the statute dealt with 
substantive law it would be applicable to all the 
Queen’s subjects or none, and that there were ample 
reasons for saying it was impossible to apply it to all. 
By Kern AN, J., that, as between natives of India, the 
Lord’s Day Act does not apply. Param Shook Doss 
■ y. Hasheed-ood-Dowlah , . 7 Mad., 285 

4.^ Criminal 'proceedings iaTcen on Sun- 

day, Legality of . — Criminal proceedings taken by a 
Magistrate are not necessarily illegal by reason of hav- 
1 ' ing been taken on a Sunday. In THE matter of 

TEE PETITION OE SINCLAIR , . 6 N, W., 177 

And see Cases under Holiday. 

LOST GBANT, PBESUMPTION OF— 
See pRESCKiPTioN — C laim to Prescrip- 
tion . . . 15 W. B., 212 

[1 W. B., 230 
See Prescription — Easements — Light 
AND Air . 3 B. L. B., O. C., 18 

[6 B. L. K., 85 : 12 B. L. B., 406 

lottery. 

Loreiyn lottery. — Advertisement , — 

Isetospaper, — ^Publisher. — Fenat Code {XLV of 
ISSO), s. The expression “in any suck. 


LOTTERY — coniinued, 

lottery in paragraph 2 of section 294A of the 
Penal Code (XLV of 1860) means “ any lottery not 
authorised by Government,” and includes a foreign 
lottery. The word “publisher” in the above para- 
graj)!! includes both the person who sends a proposal 
as well as the proprietor of a newspaper who prints 
the proxoosal as an advertisement. The proprietor of 
a Bombay newspaper who published an advertisement 
in his paper relating to a Melbourne lottery was 
accordingly held to be punishable under section 294A 
of the Penal Code. Queen-Empress y. Mancherji 
Katasji Shapueji o I. L. R., 10 Bom*, 87' 

LOTTERY ACT (V OF 1844). 

See Promissory Hope . 9 B. L. B., 441 

LOTTERY OFFICE, CHARGE OF KBEP- 
ING- 

See Act XXVII of 1870. 

[6 B. L.„ B.,, Ap., 98 

LOTTERY TICKETS. 

See Gambling , 12 W. R., Cr., 34 

LUNACY. 

See Eyidence— Civil Cases— Hearsay 
Evidence . .. 6 B. L. B., 509 

See Cases under Hindu Law— Inherit- 
ance— Divesting OF Exclusion from,, 
AND Forfeiture of, In hebitanob— In- 
sanity. 

See Cases under Insanity. 

See Mahomedan Law— Inheritance. 

[2 B. L. B., A. C., 806 


LUNATIC. 

See Letters Patent, High Court, N.-W. 
P., CL. 12 . I, L. R., 4 All., 159 

See Registration Act, s. 35. 

[I. L. B., 1 AU., 465 

Estate of— 

See Right of Suit-Interest to support 
Right , .13 B. L. B., Ap., 14 

L — JurisdietioH.— Ac# XXXV of 

1858, s. 2 . — A lunatic had been for a number of 
years in involuntary contineinent in Bhowanipore Lu- 
natic Asylum, wit! i in tlie jurisdiction of the Court of 
the Judge of the 24'PergTiunalis, and was possessed 
of proxierty out of that jurisdiction. On an applica- 
tion to the Judge to appoint a manager of his pro- 
perty , — Held that, as the lunatic was residing within 
the jurisdiction of the Court of the 24 Pergunnahs, 
the Judge could, under Act XXXV of 1858, section 
2, inquire into the fact of his insanity, and order a 
manager to be apx)oiiited to the estate. Durant v. 
Chandbanath Chattebjee 

[2 B. L. B., A. C., 248 

S. C. Kallonas r. Collector of Backer- 
gunge .... IIW. E., 109 
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IjITK* ATI G — eo n t i mi ed„ 

2. Application under Act-- Act 

XXXV of 1S38, $s, 2 and 3 . — Applications made 
under sections of tlie Lunacy x-lct, XXXV of 1858, 
must be verified. BusEur Ally Chowditey v . 
Eshan Chundee Eoy . , 7 W. B., 267 

S, Act XXXV of 

1858f Procedure on inquiry under . — The a]:)plica- 
tion for an inquiry under tlie Lunacy Act, Act 
XXXV of 1858, sliould be verified, and proper notice 
should be given to tlie alleged lunatic or his friends 
in case of necessity. In examining him, the greatest 
care and delicacy should be observed, and everything 
likely to cause unnecessary pain or excitement to him 
avoided. If also he be ji person of rank, exempted 
from personal appearance in Court in ordinary civil 
proceedings, his personal ajipearance in Court in an 
inquiry into the state of his mind sliould be dis- 
pensed with. JlJ&ITNNATH SaHEE DeO U. BUEEA 
Lall Opendeonath Sahee Deo 

[5 W. B., Mis., 54 

4. Procedure.— Ac f! XXXV of 1838 ^ 

d, — Examination of htnatic. — Section 5, Act 
XXXV of 1858, never intended that an alleged 
Innatic should be summoned into a public Court as a 
witness, and subjected to examination as a witness 
by the vakeel of the person on whose petition the 
inquiry was instituted. In the matter of the 
PETITION OF JUGGERNATH . , 7 W. R., 246 


5. — Appearance of 

hinatie. — Act XXXV of 1838. — A person alleged to 
be a lunatic, tliougli not found so under Act XXXV 
of 1858, may appear either by vakeel or in person. 
Uma SiTNDARi Dasi ?,j, Ramji Haldar 

[I. L. R., 7 Calc., 242 : 9 C. L. R., IS 
See Bineabun Chunder Kur Chowdhry t'* 
Kali Bass Sircar ■ . W. E., 1864, 268 


Xon-appearance of 

limatio after service of summons* — Act XXXV of 
1838. — A Judge, instead of striking oS a case be- 
cause an alleged insane person does not apficar after 
service of notice, ought in sueli event to pirosoente 
the inquiry eonteni plated by Act XXXV of 1858. 
Moobut Koonwar V. Dhurm Narain Singh 

[2 W. B., Mis., 7 


7^ Act XXXV of 

1858. — • Procedure necessary hefore appointing 
guardian. — A Court cannot, under Act XXXV of 
1858, make over charge of the propierty and person 
of ail alleged lunatic to a guardian until it has ad- 
judged him to be of unsound mind and incapable of 
inanagiiig liis affairs. Bholanath Mookerjee x. 
(iRisii XIoiiiNEE Debia . . 15 W, R., 259 


8 . 


Uiisouiidness of mind. — Act 


XX A”! V of '!s5S. s, 1 , — Unsound mind.-~~T\\c term 
^Siuhnaiid mind” in section 1 of Act XXXIV of 
3858 comprCu-nds inibocllity, whetlier congenital or 
arising troin old age, as well as lunacy or mental alien- 
at.iitu I'rsnh.ing rrom, disease. In be Cowasji Be- 

KAMTi Lilauoyala , . 1. 1>, B., 7 Bom., 15 


LUlirATIC — continued, 

9 . Unsoundness of mind, Proof 

of . — Act XXXV of 1838. — Incapacity to manage 
affairs. — Ascertainment of state of mind hy medical 
examination . — Unsoundness of mind taken by itself 
is not sufficient to bring a person within the meaning 
of the term lunatic as used in Act XXXV of 
1858, unless it would incapacitate him from manag- 
ing his affiairs ; nor, on the other hand, will a person 
who is incapable of inanagiiig his affairs he a lunatic, 
unless tliat incapacity is produced by iinsouiidness 
of mind. For the purposes of this Act, the observ- 
ation of the patient by medical witnesses, between 
the date of petition and the date of actual hearing, 
would be sufficient for ascertaining his state of mind 
at the time of inquiry. SHERMAN r. Schoen 

■ ' [24W.R.,124 


10 . 


WitnesseSf Bm- 


deuce of. — The l)are assertion of witnesses, unsupport- 
ed by any details of the c'.iiises, the course, and the 
treatment of the malady, ouglit not to be acccqited as 
satisfactory proof of insanity. IvALA CllAND GltOSE 
V. SiiooLOCiiGNA Dossia . . 22 W. R., 33 

IX, InoLuiry as to faot of lunacy, 

— Po wer of judicial officer. — Bvideuce. — On an in- 
quiry as to the fact of lunacy under Act XXXV 
of 1858, any linding as to the actual time when 
the lunacy liegan is licyond the jurisdiction of the 
judicial officer making the inquiry. Where the fact 
of lunacy was admitted, and the question was the 
date at which it coimneuced, the evideiicG of a planter 
ill the iieighhourliood, as to cominoii report for years 
in the villa, ge as to the lunacy, having been admitted 
by tlie lower Court, the Judicial Committee refused 
to reject it. Bodhnaeayan Singh v . Umrao Singh. 
Ajodhya Prasad Singh 'r. Umrao Singh 

[6 B, L. Bo 509 : 15 W. R., P. 0., 1 
13 Moore’s I. A., 519 


12 . 


Act xxxr of 


1838, s. 8. — Tlie inquiry as to alleged lunacy under 
Act XXXV of 1858 niuk be made by the Judge, and 
not hy a subordinate Court, to which the Judge can 
only issue a commission under section 8 of the enact- 
ment, in cases whore the alleged iimatic resides at 
a distance more than fifty miles from the place where 
the Court is lieid. Ordinarily to such inquiries the 
memhers of the family are proper and sufficient 
parties, but other persons interested may, under spe- 
cial circumstances, lie permitted to take part. Ram 
Pergass Singh v. Aaieeb Ali . 3 Agra, Mis., 3 


la 


Act XXXiV of 


1838. — All iinpiiry into the state of mind of an alleged 
lunatic should not be instituted under Act XXXV of 
1858 witliout its being clearly sliown to tlie Court 
that tliere is gi'ound for supposing that the person 
is of unsound miml. UtlNGA Peeshad Sahoo tu 
WoOMA Iv GOWER . . . 18 W. R., 326 


14. 

1S5S.~ 

Act.— 


~ Proce d ure. — Po iv er of 
Onus prohmidl. — Before a 
aiiprication of a Collector under Act XXXV of 1858, 
order the property of an allcgeil lunatic to be placed 


Act XXXV of 
High Court under 
Judge can, on tlie 
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litTNATIO.— Inquiry as to feet of lunacy 

— continued. 

in charge of somebody else, be must observe the pro- 
cedure laid down in that Act and pronounce the al- 
ledged lunatic to be of unsound mind after institut- 
ing a proper inquiry into the point. The High Court 
can set aside an order of the Judge made under the 
Act without evidence being taken, without remanding 
the case to the Judge, there being no analogy in this 
respect between an ordinary civil suit and proceed- 
ings under this Act. The burthen of proving an alle- 
gation as to the lunacy of any person rests on the 
Collector or the person who makes the allegation. 
BtrSHAKUTOOIiliA t). COLLECTOB OF TiPPEEAH 

[8 W. B., 375 

Act XXX F of 

18o8> — Inquiry as to state of lunations mind . — 
Where a District Judge in a matter of lunacy under 
Act XXXV of 1858 stopped the case at a preliminary 
stage of the proceedings, on a report of the medical 
officer that the alleged lunatic was labouring under 
a considerable aberration of mind as a consequence of 
the habit of ganj a- smoking, which the Judge con- 
sidered to he a form of intoxication not amounting to 
lunacy,— HeW that the Judge ought to have gone 
on to hold the inquiry and satisfied himself whether 
the alleged lunatic was capable of managing his 
affiairs irrespective of the cause of such incapacity. 
Hubsahoy Lall v. Bhuttun Singh 

[20 W, E., 55 

20 . Appointment of manager. 

necessity of preliminary inquiry and adjudica- 

is only when a man has been adjudged a 
lunatic as the result of proceedings, and on inquiry 
held in due course of law, that the Court obtains 
the authority to appoint a manager of his estate. 
Gibeejabutty Kooebbee is. Monjee Lae 

[20 W. B., 477 

17. Act XXXIV of 

1858, s. 25. — Application by curator bonis appointed 
in Scotland. — A petition was presented through his 
constituted attorney by a curator bonis duly appoint- 
ed in Scotland to a doctor in the Bombay Army, 
absent from India on leave, pi-aying for an order 
authorising the petitioner’s attorney to recover and 
give valid receipts for certain moneys belonging to 
the said W., and to realise certain shares and bonds 
also belonging to the said TV., and to remit the pro- 
ceeds according to the directions of the petitioner as 
such curator bonis. The petitioner stated that the 
said TV. had been duly adjudged to be of unsound 
mind by the Court of Session in Scotland, and annex- 
ed a “Court of Session Extract’’ of the “act and 
decree” whereby the said curator bonis was appoint- 
ed 5 but there was no evidence that TFl had been 
found of unsound mind and incapable of managing 
his affairs, or that the curator had given security, or 
that funds were required for the maintenance of W. 
The Court refused the order. In be Welsh 

[I. It. E., 8 Bom., 280 

Ig. — Civil Procedure 

Code, 1832, s. 463, — Lunatic defendant , — Gttardian 
ad litem. — Act XXXV of 1858. — A guardian ad 
litem cannot be appointed under chapter XXXI of 


BUN ATIO. — Appointment of manager— 

continued. 

the Code of Civil Procedure for a lunatic defendant 
to whom Act XXXV of 1858 applies, until the de- 
fendant has been adjudged a lunatic under the provi- 
sions of the said Act. Sfbbaya v. Bethaya 

[I. Ii. B., 6 Mad., 380 

19 . Beng, Act IV of 

1870. — Sajiction to proceedings. — Court of Wards . — 
The sanction of the Commissioner of the Division is 
necessary under Bengal Act IV of 1870 before pro- 
ceedings can be taken under Act XXXV of 1858 to 
place the estate of a lunatic under the management 
of the Court of Wards. The proceedings set aside as 
null and void. In be Kow^lbas Koeb 

[8 B. I 4 . B., Ap., 50 

S. C. CHxroKtrB Subitn Nabain Singh v. Collec- 
TOB OE Sabun . . .17 W, B., 180 

20. Act XXXV of 

1858, s. 9.--Act XIX of 1873, s. 195.— Court of 
Wards, Poiver of. — Section 9 of Act XXXV of 1858 
and section 196 of Act XIX of 1873 do not render it 
imperative on the Court of Wards to take charge of 
the estate of a person adjudged by a Civil Court, 
under Act XXXV of 1858, to he of unsound mind, 
hut merely confer on that Court a power so to do. 
Until the Court of Wards exercises that power, the 
appointment by the Civil Court of a manager of the 
lunatic’s property, under section 9 of Act XXXV 
of 1858, is valid. Manohab Lae v. Gatjbi Shankab 

[I. L. E., 1 All., 470 

21. Act ^ XXXV of 

1808 . — On an application for the appointment of a 
guardian to the estate of a lunatic under Act XXXV 
of 1858, the Judge should only appoint a person to 
take charge of the estate of the lunatic, without 
specifying of what that estate consists. Nitambini 
Chowdheain V. Shashi Mukhi Chowbhrain 

[4 B. L. B., Ap., 24 : 12 W. B., 518 

22. Guar di a n . — 

Mortgage by de facto guardian . — A Hindu, who is 
lunatic, may be possessed of property, although he 
cannot take it by inheritance. All dealings wntli 
such property to he binding must he effected by a 
guardian or manager duly appointed by the supreme 
civil authority; and since the passing of Act XXXV 
of 1858, a guardian or manager can only be appointed 
in the special manner prescribed by tbat Act. A de 
facto manager can have no greater powers than one 
duly appointed. Where, therefore, the mother of a 
lunatic, who had not been so appointed, mortgaged 
his estate without the previous sanction of the Court, 
the mortgagee’s suit for foreclosure was dismissed. 
Court oe Wabds v. Kupulmun Sing 

[10 B. B. B., 364 : 19 W. E., 164 

23. Power of manager, — Person 

appointed manager of lunations affairs while he was 
of sound mind. — A person wffio was appointed man- 
ager of a lunatic’s affairs, by consent obtained while 
she was of sound mind, and who is capable of mak- 
ing a defence on her behalf, is competent to represent 
her in a suit although not appointed under the law 
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IjUM'AT'IC, — P ower of manager — continued. 

as representative o£ the lunatic. Kala Chanb 
Ghose V. Shooeochuka Dossia . 22 W. B., 33 

24. Act XXXV of 

155,9, s. 11. — Suit on behalf of minor . — Collector . — 
A Collector appointed under section 11, Act XXXV 
of 1858, to take charge of the estate of a' lunatic, 
cannot himself sue on behalf of the hinatic, but must 
appoint a manager for the purpose. Goubeenath 
V. Collector oe Mokohyr. Goitet or Wards v, 
liUGHOOEUR DYAL. ShEOPEESHAD XaBAIK V. COL- 
LECTOR OP Monohyr . . .7 W, R., 5 

25. Appeal, Eight of. — Act 

XXXV of 1858, ss. 3, 4,22. — Eight of suit to re- 
cover fropertg.—Oi\ an application made by the 
wife and son of T. H , an alleged lunatic, under the 
provisions of Act XXXV of 1S5S, section 3, the 
daughters of the alleged lunatic, who were served 
with a notice under section 4 of the same Act, appear- 
ed at the hearing of the application, and cross-ex- 
amined the witnesses examined in support of the ap- 
plication. The Judge found that 2\ H. was of un- 
sound mind, and appointed his wife, L., to he the 
guardian of his person. Tlie daughters appealed to the 
High Court. Held (on an objection being taken that 
tlie appellants had no locus standi) that the daugh- 
ters were entitled to appeal under the provisions of 
section 22, xlct XXXV of 1858. Sherman v. Schorn, 
24 W. E., 124, referred to. Quare, — Whether a 
right to sue to recover a property would he sufficient 
to confer jurisdiction under Act XXXV of 1858. 
In the matter op the petition op Mahomed 
Besheerul Hossbin. Mung-hur V. Mahomed 
Busheerul Hossein 

[I. L. B., 8 Gale., 263 : 10 C. Ii. B., 1 

26. Appointment of guardian 

of lunatic wliere lunatic is member of joint 
family. — Act XXX F of 185S. — An application 
made by the wife of a lunatic tliat she should he ap- 
pointed manager under Act XXXV of 1858 was 
opposed by the iimatic’s nephew, who ^vas a member 
%vith him of a joint family governed by Mitakshara 
law, and who claimed to be entitled himself to the 
appointment of manager. The nephew was held to be 
disqualified on the ground of misconduct, and the 
wife was appointed. On appeal by the nephew, it 
%vas objected that, under Act XXXV of 1858, no 
manager could be appointed, as tlie lunatic was a 
member of a joint family and had no separate pro- 
perty. Held that the nephew, by claiming to be 
appointed manager, could not object that the lunatic 
had no separate property. Queere, — Whether a 
manager can under any circumstances be appointed 
under Act XXXV of 1858 if the lunatic is a mem- 
ber of a joint family under the Mitakshara law and 
possessed of no separate property. Soobanse Singh 
r. JUGGESSHUR KOER . . 13 C, Xi. B., 86 

27. Act XXXV of 

1858 . — Member of joint Mitakshara fnmih /. — 
Guardian. — The husband of a lunatic’s daughter 
applied to the Court to declare his father-in-law, who 
was a member of a joint Mitakshara family, to be a 
lunatic, and appoint a manager of his property and 


LTIHATIO.— Appointment of guardian of 

luna tic wliere lunatic is member of Joint 

fa mily — c ontinued. 

guardian of his person under Act XXXV of 1858, 
The lunatic had an interest both in joint ancestral 
property and in property inherited collaterally, which 
might, but was not shown to, belong to him separate- 
ly. The lowxr Court found that the application was 
made wnth a view to taking consequent proceedings 
for partition. Held that, it appearing that he had 
remained for sixteen years in tlie same house under 
the same guardians, and there being no allegation 
of ill-treatment, no sufficient gromids were shown for 
the Court’s interference, or the appointment of 
another guardian of his person. Before any action 
can be taken under the Act in tins respect, there 
ought to he a strong case made out that the change 
of custody would be for the lunatic’s beoeiit. Held, 
also, that as Ins daughter could not iiilierit his ances- 
tral property, and as it w'as doubtful if tlie collater- 
ally-inherited property w'as the separate property of 
the lunatic, the Court waiiild not, under such circiim- 
stiuices, appoint a manager of the property ; but that 
tlie guardians of tlie lunatic, wfio wx*re managers of tlie 
joint family, should, on her request, furnish aceoimts 
to the daughter of the management of the collater- 
ally-inherited property. Seinble, -^Act XXXV of 
1858 applies to the members of a Mitakshara family. 
Queere , — Assuming the application to be made with 
a view to a partition of the property, and that the 
lunatic was declared a lunatic under the Act, wliether 
a partition could be bad. In the matter op the 
TEITTION OF BhOOPENDRA NaRAIN RoY. BhOOFEN- 

deaNarAin Roy v. Greesh Xarain Roy 

[I. L. R., 6 Calc., 539 : 8 C. R. B., 80 

2S. Incapacity of joint owners 

of property.— of, in favour of managing 
oivners. — The incapacity of joint owners confers 
powens of alienation, in certain cases of necessity, 
upon the managing owner. Sheo Pershad Narain 
15. Collector of Mongiiyr. Goureenath v. Col- 
lector OP Monghye. Court of Wards v. Ru- 
GHOOBUR Dyal . . . .7 W. B., 5 

29 . Insanity pending award. — 

Eerson becoming lunatic before aivard published . — 
If a person was in lit condition to manage his affairs 
down to the time when the proceedings before an 
arbitrator in wdiicli he was interested were substan- 
tially concluded, the award ivill not be invalidated by 
reason of the person having become insane before the 
linal publication of the award. Goureenath v. Col- 
lector OP Monghye Court op Wards v. Rughoo- 
BUR Dyal. Sheo Pershad Naeain v. Collector 
of Monghye .... 7 W. B., 5 

30 . Power to lease lands of 

proprietor disqualified from lunacy. — Act 
XXXV of 1858, s. 9. —Court of Wards in Oudh.— 
The order of a Civil Court declaring, under Act 
XXX V of 1858, a.n Oudh talookdar to be of unsound 
mind and incapable of managing his affairs, rentiers 
him a distpialilied proprietor v/itbin tlie meaning of 
section 9 of that Act, w'ith the result that tlie Court 
of Wards is authorised to take charge of his estate 
without a further order of the Civil Court appointing 
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IiUNATIC.— Power to lease lands of pro- 
prietor ^squalified from lunacy — conti- 

mied, 

tlie Court of Wards to be manager. A Civil Court 
having made an order declaring a talookdar to be of 
unsound mind and incapable of managing his affairs, 
and having at the same time appointed to be manager 
of his estate the Deputy Commissioner of the district, 
who also acted as manager of the Court of Wards, — 
Held that a lease for more than -five years made by 
the latter officer, as representing the Court of Wards, 
was not invalidated under section 14 of the above Act, 
providing that no manager, appointed hy the Civil 
Court under it, shall have power to grant a lease for 
any period exceeding live years. Sababjit Singh v. 
Chapman , , , I. Xi. B., 13 Calc., 81 

[li. B., 13 I. A., 44 

M 

MADRAS ABKARI ACT, III OF 1864. 

See Sentence— Impbisonment—ImpeisoN' 

MENT IN DeEAULP OF FiNE. 

[6 Mad., Ap., 40 

1. — s, 2. — Liquor, — Toddy. — Ferment- 

ed palm Juice. — Sweet palm juice, which by exposure 
to the 0 ])cration of natural causes ferments and be- 
comes toddy, is as much manufactured hy the person 
who exposes it as if the same result were produced by 
the process of distillation. Anonymous 

[5 Mad., Ap., 26 

2. Toddy. — Fermented palm 

juice, — Conviction 'without evidence of fermenta- 
tion. — Primd facie^ toddy is fermented palm juice. 
A conviction under section 21 of Madras Act III of 
1864, for selling toddy without a license, upheld, 
although no evidence was given as to whether fer- 
mentation had taken place. " Anonymous 

[5 Mad., Ap., 36 

This case was not intended to define toddy as a 
matter of law. Anonymous . 6 Mad., Ap., II 

3. Sale. — Farter. — Payment 

of tvages in liquor . — Payment of wages in liquor 
does not amount to a sale of liquor within the mean- 
ing of section 2 of the Ahkari Act (Madras Act III 
of 1864). Qceen-Empeess v. Appava 

[I. L, B., 9 Mad., 141 

4 ^ _ — — and S. 9. — XJnexecuted con- 
tract to mh-reni. — Suit for specife performance. — In 
a suit brought by plaintiff for the specific performance 
of an agreement entered into between the plaintiff 
and defendant, whereby the defendant, an ahkari 
contractor, undertook to snb-let to plaintiff the ab- 
kari of a talook, and also to recover damages for 
the breach of contract, — Held that section 9 of the 
Abkari Amendment Act (Madras Act III of 1864) 
did not affect the rights and liabilities of the parties 
inter se, under the terms of an unexecuted contract 
to sub-rent, although the Act would prevent the sub- 
rentor deriving any benefit under an executed con- 
tract of sub -renting from the excise or tlie manu- 
facture or sale of liquor, as defined in section 2, 
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MADRAS" AB-KAEI ACT, III OF 1864, 

s. 2 and s. 2— continued, 
until he had complied with the condition prescribed 
in section 9 of the Act. Venkata Keistnaiya v. 
Ybnkatachalaiyab . . ,, .5 Mad., 1 

s. B,— Licensed vendor^ Sale % 

agent of.— A license to sell liquor granted to N. 
under the provisions of the Abkari Act (Madras Act 
III of 1864) having been cancelled, H. put forward 
M. as a proper person to he licensed for the shop in 
which W. himself had been selling. M. was duly li- 
censed hy the Collector. Under cover of this license 
W. continued his former business, paying Jf. a cei’- 
tain sum monthly. N. was convicted of selling 
liquor without a license. Meld that the conviction 
was illegal. Queen-Empbess v. Nanjappa 

[I. L. B., 7 Mad., 432 

S. 10. — Revenue Recovery Act {Mad- 
ras Act II of 1864), ss. 1, 3, 4, 5, 37,42, 52.— 
Sale for arrears of ahkari revenue. — Prior encum- 
brance not affected, — Where land is sold under the 
provisions of section 10 of the Madras Ahkari Act, 
1864, for arrears due hy an abkari renter, the pur- 
chaser at the sale does not take the land free of all 
encumhraucos as in the case of a sale for arrears of 
land revenue under the provisions of the Revenue 
Recovery Act (Madras Act II of 1864). Rama- 
CHANDEA V , PiTCHAIKANNI 

[I. L. B., 7 Mad., 434 

s. 17. 

See s. 23 « « I. L. B., 5 Mad., 137 

s. 2L 

Bee s. 32 <> « X. D. B*, 7 M]ad*, 18^ 

^ ^ — Licensed vendor* — Posses- 

sion of arrack. — The Magistrate convicted the ac- 
cused under section 21 of Madras Act III of 1864?, 
and directed the confiscation of certain arrack found 
in his possession. Held that the accused being a 
licensed vendor, the arrack was not liable to confisca- 
tion. Anonymous . . .5 Mad., Ap., 41 

2. and s. 22. — Licensed ven- 

dors where license has expired. — The provision in sec- 
tion 21 of the Madras Ahkari Act limiting the liability 
of licensed vendors whose license has expired to the 
case in which they are found in possession of liquor 
kept for the purpose of sale must be read as an excep- 
tion to the general provision of section 22. Queen w. 
Ramayya . . . I, L. R., 5 Mad., 131 

g, 22. — 'Conveyance of liquor with- 
out valid permits. — Permits made out in names of 
third parties. — Upon a conviction under section 22 of 
(Madras) Act III of 1864, for conveying liquor with- 
out valid permits, it appearing that the defendants 
produced permits by the talook abkari reritei', cover- 
ing the amount of liquor which was being con- 
veyed, hut made out in the names of third parties who 
were not present when the liquor was seized, hut on 
whose behalf the liquor was at the time of seizure be- 
ing conveyed, — Held that the permits were valid, and 
the conviction was had. Anonymous 

[5 Mad., Ap., 29 
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MADRAS ABKARI ACT, III OD 1884, ' 

S. "^^^eontbiiieci. 

2 ^ Possession of ioddi/ hy ser- 

,'uants. — The servants of an ahkari renter of certain 
villages were convicted under section 22 of Act III of 
1864 (Madras) for conveying three measures of toddy 
without a permit from one of the said villages to the 
shop of the renter. Seld that the conviction w*as 
illegal. Queeis- v, Pattachi 

[I. L. R., 7 Mad., 161 

3 . ^ ^ and V of 1879, s. 23.— Cow- 

fiscation of boat used for carrying liijuor toithout per- 
mit, — Neither under the provisions of the Madras 
Ahkari Act nor under the provisions of the Ahkari 
Amendment Act, 1879, is an order by a Magistrate con- 
iiscating a boat used for carrying liquor without a 
valid permit, legal. The Collector alone can contis- 
cate. Queen t?.^PEiiiANNAN. Queen v. Naraina 
[I. L. B., 4 Mad., 241 

' ss. 23, 26, and s. 17. — Confiscation 

of miimaU. — Although a Magistrate may not contis- 
cate animals under section 23 (a) of the Madras Ahkari 
Act, yet the proceeds of whatever has been cotilis- 
cated by the Collector under section 17, including 
animals, would be available for distribution in the 
maimer prescribed in section 20 (&). Queen v, 
Saeiya . . . I. L. B.., 5 Mad., 137 

s. 25, and Y of 1879, s. 26 (b).— 

Not producing license, — The oifence, under Madras 
Act III of 1864, section 23, of not producing, wlien 
called upon by tlie Police, a litpior license, is not one 
for which a Magistrate may under section 

26 {h) of Madras Act V of 1879. Queen v, Vasan- 
TAPPA 0 I. D. B.j 4 Mad., 231 

Police officer , — Village police- 
man. — Moliaiad. — The term “p^dice officer^" used in 
section 26 of the Ahkari Act (Madras ikct III of 1863) 
includes a mohatad or village policeman. Queen- 
Empbess u. Sesiiaxa . I. L. B., 9 Mad., 97 

— s. 32, — Non-payment of penalty . — 

Where it appears that after distress and sale a penalty 
imposed under section 21 of the Madras Ahkari Act, 
1864, cannot be recovered, and the penalty is not 
paid, the Court may commit the offender to the civil 
jail under section 32 of the Act. Queen v. Chak- 
EASAHu , . . , I. L, B,, 7 Mad., 185 

MADRAS ACT— 1858-1. 

— Lahouring classes.-— Forced labour. 

— Persons wlio liabitually engage in manual labour, 
although they nuiy at the same time be employers of 
labour, are included in tlie term “ labouring classes 
used in section 2 of Act 1 of 1S5S (Madras), (^ueen 
V. Mx^ttu Ke:ddi . I. D. B., 6 Mad., 199 

1859— XXIV. 

Bee Madeas Police Act, 1859. 

I860— XXVIII. ' 

Bee Made AS Bound aex xVct, 1860. 


MADRAS ACT-1860-XXVIII, s. 25. 

Bee Couet Fees Act, sch. II, art. 17 
CL. 1 . , I. L. R., 4 Mad., 204 

— 1863—1. 

See Contempt op Couet— Penal Code, 
s. 174 . . 4 Mad., Ap., 51, 52 

— ■ 1863— IV. 

See Munsip, Jubisdiction op — 

[2 Mad., 82 

3 Mad., 339 

4 Mad., 149 

1864— II. 

See Landlord and Tenant -Mieast- 

DAEs . . I. D. B.., 1 Mad., 205 

See Madeas AiiKAia Act, 111 op 18G4-, 

s. 10 . . I. L. E.., 7 Mad., 434 

See Madras Hetenue IIecoteey Act, 

1864. 

1864— III. 

See Madras Abkaei Act, 

1865-III, 

See Mag-istrate, Jurisdiction op — Spe- 
cial Acts— Madras Act HI op 1865. 

[I. L. B., 1 Mad., 223 
I. D. B., 2 Mad., 161 
4 Mad., Ap., 54, 64 
7 Mad., Ap., 6 

__ — . 1865— V. 

See Fine . . 3 Mad., Ap., 9 

1865— VII (Water Cess Act). 

See Madrts Rent Recovery Act, 1,865 
[I. L. E., 7 Mad., 182 

' — — 1865— VIII. 

See Madras Rent Recoteby Act, 1865. 
See Registration Act, 1877, s. 17. 

[7 Mad., 234 

1865-X. 

See Eight op Suit— Suits against Muni- 
cipal Opficers . ' . 3 Mad., 370 

S, 108. — Slatigliter-house, Using place 

as . — Slaughtering a sheep in one’s own premises 
for one’s own private use is not an offence under sec- 
tion lUS of Madras Act X of 1865. Anonymous 

[6 Maci, Ap., 18 

S. 114. — Conti nning of offensive 

trade in premises already used . — The contimung of 
offensive trades in premises ;dre;uly us,.-d is not a.u 
offence uiidcr section 114 of Melrus Act X of 
TliC section only ap})lies to the fresh dedication of 
premises to certain olfensive trades. Anony.mous 

[5 Mad., Ap., 16 
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MADRAS ACT--1806-I., 

See Cantonment Act (Mabbas Act I 
OE 1866) . . 7 Mad., Ap., 15 

[I. L. R., 8 Mad., 428 

See Cantonment Magistkate. 

[I. L. R., 8 Mad., 350 

See High Court, Jurisdiction oe — 
High Court, Madras — Criminal. 

[3 Mad., 277 

1866~IV. 

See Right oe Suit—Oeeice or Emolu- 
ment . . I. D. R., 8 Mad., 249 

1867~IX. 

See Madras Municipal Act, 1867. 

1869-III. 

See Contempt oe Court. 

[5 Mad., Ap., 28 
6 Mad., Ap., 44 
7 Mad., Ap., 10, 11 
I. X«. R., 5 Mad., 377 
I. L. R., 7 Mad., 197 

1871— III. 

See Madras Towns Improvement Act, 
1871. 

^ 1871-IV. 

See Madras Local Funds Act, 1871. 

[1. L. R., 6 Mad., 37 

1873 -III. 

See Madras Civil Courts Act, 1873. 

1878-V. 

See Madras Municipal Act, 1878. 

1879-V. 

See Madras Aekari Act, ss. 22 and 25. 

1882—1. 

See Salt, Acts and Regulations relat- 
ing TO — Madras. 

See Madras Forest Act, 1882. 

s. 10. 

See Valuation oe Suit— Appeals. 

[I. L. R., 8 Mad., 22 

1884-1. 

See Madras Municipal Act, 1878, ss. 
103, 105 . I. Ij. R., 8 Mad., 428 

1884-IV. 

See Madras District Municipalities 
Act, 1884. 

1885-1. 

See Madras Police Act, 1859, s. 48. 

[I. L. R., 9 Mad,, 167 


MADRAS BOAT RULES. 

Aet IVof 1842,— Act IX of 1846.-- 

Jurisdiction of Magistrates . — Liahilitg of owner 
under rule 7. — Burden of proof — Under Aet IX of 
1846, the Madras Government is authorised to make 
in resjiect of ports in the presidency siieli regnlatioiis 
for the management of boats and sucli other mat i ers 
as are provided for by Act IV of 1842 iii res|)ect 
of the Madras roads, being similar in principle to the 
provisions of the said Act, but varying in tlt*{ail 
as local circnmstaiices may require. Aet IV of IS i'2, 
section 24, empowers a Justice of tlie Pea,ee ot* tlii‘ 
town of Madras to hear and determine all peeuinary 
forfeiture and penalties had or .incurred under or 
against that Act. Held that it was competent 
to the Government of Madras to provide that cases 
cognisable under the rules passed in accordance with 
Act IX of 1846 should be heard and determined by 
Magistrates not being Justices of the Peace. Under 
rule 7 of the amended rules for the better manage- 
ment of boats, &c., plying for hire at the out-ports 
of the Madras Presidency, dated 1st October 18137, 
the owner of a boat is liable to line on proof of liis al- 
lowing his boat to ply without the requisite eomple- 
ment of men. Held that, where it was proved tliat 
a boat was plying without its proper crew, tlie 
absence of proof by the prosecutor tliat the owner 
was aware of the fact was no bar to his conviction. 
In re Routhakonni . I. L, R., 9 Mad., 431 

MADRAS BOUNDARY ACT (XX-VIII 

of 1860). 

See Act XXVIII oe 1860. 

[I. L. R., I Mad., 192 
I. L. R., 7 Mad., 280 

1, 25. — Appeal. — Limitation , — 

Special extension of time for appeal. — Under section 
25 of the Boundary Act (Madras Act XX VIII of 
(1860), the decision against which an appeal is allowed 
in the form of a regular suit is the original decision 
of the settlement officer, and not that of his superior 
passed on revision ; and unless time is extended by 
the Governor in Council, the appeal must be brought 
within two calendar montlis from the date of tlie ori- 
ginal decision. The provisions of tlie exception to 
section 5 of the Limitation Act, 187i, do not apply. 
Thir Sing V. Venkataramier 

[I. L. R., 3 Mad., 92 

2 . Limitation. — Brocedurp , — 

Under section 25 of Act XXVIII of 1860 (Madras 
Boundary Act), which limits the time within whicli 
a suit may he brought to set aside the decision of a 
settlement officer to two months from the date of the 
award, time will not begin to run until the date' 
on which the decision is communicated to tlie parties. 
As the settlement officer is required to take evidence 
before coming to a decision under section 25, a deci- 
sion based upon the report of a subordinate vitiates 
the whole proceedings and is not binding on the 
parties. Annamalai Chetti v. Gloete 

[I L R., 6 Mad., 189 
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MADRAS CIVIL COURTS ACT, 1873. 

See Munsif, Jurisdiction of — 

[I. L. B., 9 Mad., 208 

See Valuation of Suit— Suits. 

[I, L. B., 4 Mad., 339 

^ s. 12. 

See Execution of Decree — Transfer of 
Decree for Execution, &c. 

[I. L. B., 7 Mad., 397 

See Valuation of Suit— Suits. 

[1. L. B.„ 5 Mad., 284 
I, I.. B., 8 Mad., 235, 384 

s. IS. 

See Valuation of Suit— Appeals. 

[7 Mad., 356 

See Valuation of Suit— Suits. 

[I. L. E., 4 Mad., 314 

s. 14. 

See Valuation of Suit— Suits. 

[I. L. B., 5 Mad., 284 

MADRAS DISTRICT MUmCIPALITIES 
ACT. 

Procedure to compel payment of tax. 

— Distress. — Under section 103 of Act IV of 3884 
(Madras), a prosecution for default of payment of tax 
cannot be instituted unless the tax cannot be recovered 
by distress and sale of inovealde property of the de- 
faulter as pr(5vi,ded in that section. Queen-Eaipress 
r. O'Shaughnessy . I. L. R., 9 Mad., 429 

MADRAS FOREST ACT. 

— ss. 2, 43. — Bides 10, 13, 23. — Logs 

permanent ly fastened to a huilding cease to he timber. 
— The accused were convicted of removing timber 
vested in the Forest Department, and the convicting 
Aragistra/e ordered it to be coiihseated. Reid that, 
having been already permanently fastened to a build- 
ing, it bad ceased to be timber witliin the meaning of 
section 2 of the Forest Act, and the order for coutis- 
cation was illegal. Queen-Empress v. Ketuiuadu 
[I. L. B., 9 Mad,, 373 

s. lO. 

See Valuation of Suit -Appeals. 

[I. L. R., 8 Mad., 22 

MADRAS LOCAL FUNDS ACT (IV of 
1871). 

Tolls toiler e leviable . — Under tile 

Local Funds Act (Madras Act IV of 1871) tolls are 
only leviable at toll-bars, and tolls are not leviable on 
carts wliicli enter a circle by a public road on which 
there is no toll-bar. Queere, — Whether toll would 
not be leviable on a cart approaching a toll-bar, and, 
to evade payment, making a detour otherwise than by 
a road available to the public. Govindarajulu v. 
Lakshuman . ■. , I. L. B.j 6 Mad,, 37 


MADRAS MUNICIPAL ACT. 

^ IX of 1867, s. 142 .— 'esident 

of Municipality , Discretion of to grant licenses . — 
The President of the Aliinicipality has a discretion to 
grant or withhold a license under Act IX of 1867, 
section 142. His exercise of that discretion does not 
render him liable to an action. AIoonee Uaimah v. 
Municipal Commissioners for Town of Madras 

[8 Mad., 151 

V of 1878, ss. 103, 105, seh. A, 

class I. — Act I of 1884, soh. A, class 1 . — Profes- 
sional tax. — Ralf-yearly payments. — Although the 
tax levied on professions iiiicler section 103 of the City 
of Aladras Alunicipal Act, 1878, is described as a yearly 
tax, a half-yearly liability is incurred in respect 
thereof by the tax-payer. W, having been assessed 
under class I, schedule A of Act V of 1878, Madras, 
to profession tax at the yearly rate of R150, paid a 
moiety thereof for the first half of the year 1881 as 
provided in section 105 of the said Act. When the 
tax for the second half-year became due, Madras Act 
I of 1884 had come into force, and W. was assessed for 
the second half of the year under class I of schedule 
A of that Act at 3x125, being a moiety of the yearly 
tax on the same class. Keld that the assessment was 
legal. Wilson v. President, Municipal Commis- 
sion, Madras . . I. L. R., 8 Mad., 429 

L S. 119. — Place of public worship, 

— Feeding Brahmms. — A huilding used in whole 
or in part for purposes other than those of public wor- 
ship is not exempt from taxation under section 119 of 
the City of Madras Municipal Act, 1878. The feed- 
ing of Erahmins is not an act of public worship with- 
in the meaning of that section. Thambu Chetti 
S uBRAYA Chetti v, Arundel 

[I. L. R., 6 Mad., 287 

% and ss. 120, 123 . — Waste 

land. — Tax. — Section 123 of tlie City of Madras 
Municipal Act, 1878, which defines the annual value 
of a house, huilding, or land, for the purpose of taxa- 
tion under the Act, has no reference to the alternative 
given to the President by section 120 to levy a fixed 
annual tax (not exceeding H4 per ground) on lands 
unappropriated to any building, or occupied by native 
huts with their api)urtenaiices. Ahmed Unnissa 
Beqam Sahiba V. Arundel . I.. L, R., 7 Mad., 63 

s. 192, Case referred under. — 

Bight of Municipal Commissioners to levy water tax, 
— Condition precedent. — Independent pmver . — Co7i- 
struction of statutes. — The Madras Municipal Act is 
not a private ” A ct. When a public body is entrusted 
by the Legislature with the duty of making public 
improvements, and powers are entrusted to it for 
such purpose, those powders will not he subject to a 
restrictive construction though they interfere with 
private rights. A statute is not to he construed like 
a contract. The power to impose a tax is not con- 
tractual and needs no correlative right. An equi- 
table construction is not permissible in a taxing 
statute where it is possible to adliere to the words of 
the statute. B. resided within the City of Madras 
and occupied premises within a division or district of 
the city in which no water had been introduced by 
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MADRAS MITNICIPAIi ACT, s, 192, 
Case referred under — continued, 

tlie Municipal Commniissloners. The Commissioners 
levied a water tax on B. in respect of liis premises. 
B. appealed under section 189 to the President and 
two Coinraissionersj who decided that he was liable to 
pay the tax. On a case stated to the Hi^h Court it 
was held by Inkes, J"., and Muttttsami Ayyar, J. 
(Kebnan, J.y dissenting), that upon the true construc- 
tion of the Act (V of 1878) the right of the Commis- 
sioners to levy the water tax was independent of the 
duty imposed upon the Commissioners to supply 
water. Brakson v. Municipal Commissioners, 
Madras . . . I. L. R., 2 Mad., 362 

g. 433. — Water rate. — Liability of 

Commissioners to a suit for compensation for not 
supplying tvater and collecting rate. — By the pro- 
visions of the City of Madras Municipal Act, 1878, if a 
water rate is levied by the Commissioners, they are 
bound to supply water for house service to every rate- 
payer who desires and provides the necessary works to 
connect his premises with the main, which ought to 
be within 150 yards of his premises, and the rate- 
payers arc bound to pay water rate whether or not 
they avail themselves of the privilege of house ser- 
vice. If the Commissioners do not perform this duty, 
the rate-payer has a remedy by action and may 
recover compensation, either under the provisions of 
section 433 (which provides that a person aggrieved 
by the failure of the Commissioners to do their 
duty may bring his action, and the Court may either 
direct the duty to be performed or make such order 
as to the Court may seem fit or under those of the 
Statute of Westminster. Semhle, — If the Court does 
not order the execution of the works under section 
433, the only other order it could make would be an 
order for reasonable compensation. The Legislature 
intended the water rate to be a payment for a benefit 
conferred, and the tax should not be levied till water 
can be supplied. If in part of the city the Commis- 
sioners are able to supply water and desire to obtain 
at once a return for their works, they should apply to 
the Government to exempt the rest of the city from 
the operation of the Act. Municipal Commis- 
sioners, Madras, v. Branson 

[L L. B., 3 Mad., 201 

MADRAS POLICE ACT, XXIV OP 1859, 
s. 10. 

See s. 44 o . ,6 Mad., Ap., 31 

s, 44. 

See Ketision “ Criminal Cases — Evi- 
dence AND Witnesses. 

[6 Mad., Ap., 45 

1. and s. 10. — Sentry going 

to sleep on duty. — Ceasing to perform duties. — Ac- 
cused, a police constable, was convicted under sec- 
tion 44 of Act XXIV of 1859 of ceasing to per- 
form the duties of his office. The evidence showed 
that he had gone to sleep while posted as a sentry 
over the jail. Held that the accused was not guilty 
of the particular species of offence of which he was 
convicted; he was, however, guilty under 


MADRAS POLICE ACT, XXIV OP 1859, 

S. 44 and S. 10 — continued, 

the section. Going to sleep while on guard is an 
offence punishable under section 10. Anonymous 

[6 Mad., Ap., 31 

2, Sentry going to sleep on 

duty . — Acctised, a police constable, was on duty at 
the outer gate of a central jail. Quitting his post 
beside the gateway and leaving the gate open, he went 
to sleep outside. For this violation of duty he was 
convicted and sentenced under section 44 of Act 
XXIV of 1859. Beld that the conviction was legal. 
Anonymous .. . .. . 7 Mad., Ap., 7 

3 , a.nd ss. 8, 10, H.— VUlage 

Jcavalgars . — Section 44 of Act XXIV of 1859 applies 
only to police officers enrolled and appointed in tlie 
manner prescribed in sections 8, 10, and 11 of the Act. 
Village kavalgars not being so appointed, are not 
punishable under section 44. Anonymous 

[7 Mad., Ap., 4 

s. 4a 

See Jurisdiction of Criminal Court— 
European British Sub.tects. 

[5 Mad., Ap., 25 

See Sentence— Imprisonment. 

[5 Mad., Ap., 35 

See Sentence — Imprisonment — Impri- 
sonment AND Fine. 

[7 Mad., Ap., 22 
3 Mad., Ap., 9 

Spreading fishing ’7ieis hy the 

side of public thoroughfare . — To spread fishing-nets 
by the side of a thoroughfare in a town is not an 
offence punishable under danse 3, section 48 of Act 
XXIV of 1859. Queen t’. Khader Moidin 

[I. L. R.., 4 Mad., 235 

2. Bower of Local Govern- 

ment to define toivn ,^^ — There is no Act of Legis- 
lature which empowers cither the District Magistrate 
or the Local Government to detine a ‘^-'towir” L)r tlic 
purpose of section 48, Act XXIV of 1859. Anony- 
mous ..... 6 Mad., Ap., 34 

3^ B.ecldess riding in streets 

— Riding 'untrained bullock. — Accused was eonvietrd 
under danse 1, section 48 of tlie Police Act, XXIV of 
1859. The facts found were tliat he rode an im- 
trained bullock, which he could not control, in the 
public street. Held that the evidence warranted tlie 
conviction. Anonymous . . 7Mad., Ap., 10 

4, Madras Act I of 18S5 . — 

Bung-heap kept in a town . — By clause 5 of section 
48 of Act XXIV of 1859 (Madras), as amended 
hy Act I of 1885 (Madras), any person who, within 
the limits of a town, throws or lays down any dirt, 
filth, rubbish, or any stones or building materials; 
or who constructs a cow- shed or stable without the 
hounds of any thoroughfare, or who causes any offen- 
sive matter to run from any dung-heap into the 
street’^ is punishable. A. was convicted and fined 
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MABDAS POBICE ACT, XXIV OF 1859, 

S. 48 — coniimied. 

for liavhig kept a maiuire-lieap in a town, but not in 
a street. Meld tliat the conviction was bad. Quebn- 
Empeess 0 . Appathoeax , I. L. B., 9 Mad., 167 

— s, 50. 

See Magisteate, Jiteisdiction of— Spe- 
cial Acts — Madeas Act ill of 1865. 

[4 Mad., Ap., 54 

MABBAS BEGULATIOK— 1802-11. 

See Cases endee Limitation — Statutes 
OF Limitation — Madkas Eegueation 
II OF 1803. 

See Limitation Act, 1877, aet. 149. 

[I. L. B., 9 Mad., 175 

s. 17. 

See English Law— Equitable Moet- 

GAGE , . 9 Moore’s I. A., 303 

III, s. 6. 

See Oath . . .4 Mad., Ap., 3 

See Oaths Act, 1873, s. 11. 

[X. L. B.., 2 Mad., 356 

^ XVII, s. 3, 

See Eegistration — Madeas Eegulation 
XVII OF 1802 . . 2 Mad., 108 

^ — — XXV. 

See CoLLECTOE . . 3 Mad., 35 

' See Geant — Consteuction of Geants. 

[I. L. B.., 9 Mad., 307 
I. L. B.,,'2 Mad., 234 

See JUEISDXCTION OF Civil Couet— Ke- 
G-isTEATioN OF Tenukes . 3 Mad., 35 

See Madeas Rent Recoteey Act, 1865. 

[I. L. B„ 8 Mad., 351 

See Tax , . I. B. E., 9 Mad., 14 

L XXV.— Beff. XXXI of 

1802, R'igUs of zemindars un der,-~ Proprietary os- 
session.— Constriietion of statute.— Preamhle.—T\\Q^ 
affirmative words of Madras Regulation XXY of 
1802, section 2, the preamble thereto forming no part 
of the enactment, did not either give to or take away 
from the former owners of lands, not permanently 
assessed, any rights which they then had. It merely 
vested in all zemindars an hereditary right at a fixed 
revenue upon the conclusion of the permanent assess- 
ment with them. The words proprietors of lands"" 
es used both in the Bengal Code of 1793 and in the 
Madras Code of 1802, have a technical signification. 
They refer to '^zemindars, independent talookdars, 
and others, who pay the revenue assessed upon their 
estates immediately to Government."" So also the 
words proprietary possession,"" in the recital of Re- 
gulation XXV of 1802, mean the possession of a 
person who is a proprietor according to the technical 
meaning of the term. According to the true con- 
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continued , 

struction of Madras Regulations XXV and XXXI of 
1802, the Legislature recognises the right of private 
property, and does not assert a right on the part of 
Government to deprive or dispossess zemindars in 
their lifetime, or their heirs after their deaths, in- 
dependently of any considerations connected with tlie 
realisation of the public revenue. It provides for the 
protection of the revenue from invalid lakhiraj 
grants, and for the mode of trying tlie validity of tlie 
titles of persons claiming to hold their lands exempt 
from the payment of I’evcniie. Oolagappa Chbttx 
t ). Aebuthnot. Collectoe of Teichinopoly y. 
Lekhamani. Pedda Amani r. Zemindae of Ma- 
bungapoeb . 14 B, B. B., 115 : 21 W. B., 358 
,[L. B.,1I. A., 268, 282 

2, Alienation by zemindar . — 

Limitation. — In a suit brought by a zemindar to re- 
cover either assessment at the rate of R5,000 per 
annum, or a pergimnah, part of the i3laiiitifi;"s zemin- 
dari, the defendant pleaded that he had held the per- 
ginmah as his own before and ever since the Per- 
manent Settlement, and that the claim was barred by 
both Regulation XXV of 1802 and Act XIV of 1859. 
The lower Court overruled both pleas : the first, be- 
cause it held that, under Regulation XXV of 1802, 
the zemindar’s title could not be questioned ; the 
second, because it considered that tlie decision in a 
former suit (that the laches of the zemindar could 
not prejudice his successor) prevented the appli- 
cation of the statute, on the ground of snbseciuent 
hostile possession, and that the plain tilf had had 
twelve years from the time he came into possession 
in which to bring the suit. Meld, first, there was no- 
thing in the Regulations relating to the Permanent 
Settlement showing an intention to aifect riglits of 
property in existence at the period of their being 
passed j secondly, that tlie decision in the previous suit 
could not he followed in the present case in which 
the claimant was the grandson of liim against whom, 
as to property of a normal character, the statute 
would have begun to run. Krishna Devu Gaeu 
V . Eamachandea Devu Mahaeajulu Garu 

[3 Mad., 153 

3. Settlement. — MistaJee in 

settlement papers . — Grant by zemhidar before 
Permanent Settlement . — Tenants are not concluded by 
a mistake in settlement papers, nor docs Regulation 
XXV of 1802 provide for forfeiture of riglits by parties 
who by carelessness or accident allow tbeir land to 
be misdescribed in settlement proceedings. It was 
doubted wlietlier grants made by a zemindar before 
the Permanent Settlement were, or Avere not, binding 
on bis successors, — their Lordships" minds inclining 
strongly to the affirmative side of tlie alternative, but 
as the question Avas not raised in the Courts beloAV, 
it Avas not considered to be open to tlie appellants in 
tlie appeal to the Privy Council. Vyeicherla Raz 
Bahadooe t). Kadminti Bagavat Sastei 

. [25 W. B., P. C., 3 

4^ Alienation of proprietary 

rights. — Hegulation XXV of 1802 strictly restrains 
tlie alienations of proprietary rights except in 
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coyitinued, 

manner tlierein provided, and invalidates a disposal 
or transfer of such riglits as against tlie Government 
and the heirs and successors of the proprietor mak- 
ing the disposal or transfer. Semble , — Such aliena- 
tion would be valid against the proprietor himself. 
A permanent lease is as much within the operation of 
Begulations XXV and XXX of 1802 as an absolute 
transfer by gift or sale. Subbaeayultt Nayak v. 
Bama Bebdi 1 Mad., 141 

1, g. 3 , — Perpetual lease, — Transfer. 

— A perpetual lease of a distinct portion of a zemin- 
dari is not a transfer within the meaning of section 
8, Begulation XXV of 1802, Madras Code. Ven- 
cataswara XTaicker 'e. Alagoomoottoo Seetaga- 
EEN . 4 W. E., P. C., 73 : 8 Moore’s I. A., 327 

2, Alienation hy zemindar . — 

Limitation , — Where a zemindar alienated a part of 
the zemindari, and the terms of the Regulation XXV 
of 1802, section 8, were complied with, — Seld 
(Holloway, J., dissentiente) that the alienation was 
invalid against the plaiiitift’, the grandson of the ze- 
mindar. Meld also by the whole Court that the de- 
fendant and his father having held the land for a 
lengthened period on a claim of right, the plamtifE'’s 
suit was barred by the Statute of Limitations. Am 
Saib v. Sanyasibaz Pedbabaliyara Simhulit 

[3 Mad., 5 

See Seta Kama Keistna Bayudapba Barga 
Bao V. Jage^tti Sitayamma Gare 

[3 Mad., 67 

3 ^ Ltiglii of grantee of pro- 

prietor against purchaser from his successor . — A 
zemindar granted part of his zemindari absolutely 
and died. His grantee was then dispossessed by a pur- 
chaser from his successor. Held that, as the condi- 
tions specified in Begulation XXV of 1802, section 
8, had not been observed by the former zemindar, 
the grant was voidable on the determination of his 
interest, and that consequently the disposition was 
legal. PiTOHARETTiCHETTI U. PONB’AMMA NaT- 

oriyar 1 Mad., 148 

4. — ^ " — Alienation not registered . — 
^Permanent lease . — A permanent lease of a village in 
a muttah by tlie miittahdar (plaintiff’s father) was 
held to be not invalidated by section 8 of Begulation 
XX V of 1802, although the lease had not been regis- 
tered as required by that section. Subarayalu Nay ah 
V. Eama EeddU 1 Mad.^ Ml, overruled. Kondabpa 
Hair v. Arramalay Chetty . 4 Mad., 396 

5 ^ Permanent lease hy zemin- 

dar . — A perpetual or permanent lease at a low fixed 
rent, made by a zemindar wdio obtained the zemin- 
dari by self-acquisition, was binding upon the zemin- 
dar’s successors, although the instrument was not re- 
gistered under Begulation XXV of 1802, section 8. 
Mette Viear Chetty ij. Kattayea Natchiyar 

[4 Mad., 463 

• S. 11, — Srotriyamdar. — Suit to dismiss 

harmm, — Under Begulation XXV of 1802, a sro- 


MADEAS EEGULATION— 1802— XXV, 

S. 11 — continued. 

triyamdar cannot sue for the dismissal of the karnain 
of his village. Thurga Bamachardra Bae r. 
Appayya . . • . I. li. E., 7 Mad., 128 

1802 -XXVn. 

See Besumptior — Epeect op Besemp- 
TioR ... 3 Mad., 59 

XXVIII. 

See Small Caese Court, Mopussil— 
Jerisdictior— Bert . 2 Mad., 22 

XXIX. — Karnam . — Incapa- 
city of next heir. — Minority. — Appointment by 
landholder of successor without proof before Zillah 
Court of incapacity of heir. — A karnam in a zemin- 
dari village having died leaving a minor son, the 
landholder appointed the brother of the late karnam 
to the office. In a suit brought hy the son, after at- 
taining majority, to establish his rig'ht to the office 
and to recover its eniolumeiits, — Held that, under the 
provisions of Regulation XXIX of 1802, he was not 
entitled to recover. Section 7 of the Regulation 
ju’ovides that in filling the office of karnam, tlie heirs 
of the preceding karnam shall be cliosen by the land- 
holders, except in cases of incapacity, on proof of 
which before the Judge of the zillah the landholders 
sliJill be free to exercise their discretion iu the nomi- 
nation of persons to fill vacancies. Held that, where 
the incapacity arose from minority about which there 
w'as no dispute, an appointment by a landholder, made 
without proof before tlie Court of the incapacity of 
the heir, was valid. Verratararayara v. Seeba- 
RAYEDE . . . I. L. B., 9 Mad., 214 

7^ — <K Heirs/* Meanmg 

of. — The word heirs ” iu section 7 of Madras Regu- 
lation XXIX of 1802 means '^‘persons who, in the 
event of death, would inherit from the preceding in- 
cumbent.” AREMUGAM PiLLAI V. ViJAYAMMAL 

[1. Ii. E., 4 Mad., 338 

2. Heirs of preceding 

harnamP — The words “ the heirs of the preceding 
karnam,” in section 7 of Regulation XXIX of 1802, 
mean his next of kin according to the order of suc- 
cession of Several grades of legal heirs, and not heirs 
ill the order of succession to undivided divisible 
ancestral property. Krishramma v. Papa 

[4 Mad., 234 

3 , TIiq office of kariiani 

in a zemindari village having been held by three 
brothers jointly in hereditary riglits, the zemindar, on 
the death of one brother, did not fill up the vacancy, 
considering that the work could be well conducted by 
the two survivors. On the death of the survivors 
their sons succeeded to the office. The zemindar 
subsequently desiring to re-appoint a third karnam, 
nominated an outsider to the joint tenancy of the 
office. Held that, as there were heirs of the last 
holders in existence, the appointment was invalid. 
Verrayya V. Sebbarayebe 

[I. L. B., 9 Mad., 283 
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iSee liANDLOED AND TENANT— LIABILITY 

mu Rent . , .1 Mad., 69 

See Lease — Construction. 

[6 Mad., 164, 175 

See Madras Regulation XXV of 1802. 

[1 Mad., 141 

1802— XXXI. 

See Madras Regulation XXV of 1802. 

[14 B. L. R., 115 

— 1802— XXXIV. 

See Hindu Law— Usury . 6 Mad., 400 
[1 Mad., 5 

1. lladarioara mortgage in 

South Canara. — Lease. — Madras Regulation XXXIV 
of 1802, which applies to usufructuary mortgages 
executed before the passing of Act XXVIII of 1855, 
does not apply in the case of an iladarwara mort- 
gage in South Canara, which, securing to the mort- 
gagee the use and occupation of the land for a long 
term, amounts to a lease of the property for the term 
agreed uj)on. Perlathail Subba Rau v. Man- 
KUDE Xaeayana , , I. L. B., 4 Mad,, 113 

2. Mortgages xohere redemp- 

tion is allowed at the end of any year. — An instru- 
ment of mortgage whereby land is made over to the 
mortgagee for cultivation, and a grain rent estimated 
at a certain quantity is to be retained yearly in lieu 
of interest, with a condition that on the expiry of any 
year the mortgage might be redeemed and possession 
recovered on payment of the principal, falls within 
the purview of Regulation XXXIV of 1802. Ferla- 
thail Subba Rau v. Manhude Narayana, I, L. jR., 
4 Mad.i IIS) distinguished. Tipfayya Holla v. 
Venkata , . .LB. B., 6 Mad., 74 

3. — — Mortgage by way of condi- 

tional sale. — Mahomedan mortgagor, — In 1832 a 
Mahomedan mortgaged certain land with posses- 
sion, on condition that, if the money lent was not 
repaid within eight years, the land should be enjoyed 
by the mortgagee after that period as if conveyed by 
sale. In 1883 a suit was brought to redeem. Meld 
that the title of the mortgagee became absolute by 
virtue of the terms of the contract on default of pay- 
ment within the time specified. The obligation cast 
by Regulation XXXIV of 1802 upon a mortgagee to 
account for profits does not prevent a mortgage by 
way of conditional sale from becoming, after the 
period for redemption has elapsed, an absolute sale 
where no account has been rendered by the mort- 
gagee. The rule laid down in Rattabhiramier's case, 
13 Moore^s I. H., ddO, aj)plies to a mortgage exe- 
cuted by a Mahomedan, Mallikarjunudu v, 
Mallikarjunudu . . I. Ii. B., 8 Mad., 185 

1803~IX, s. 55. 

See Jurisdiction of Civil Court — Re- 
venue . . I. L. B., 1 Mad., 89 

■ 1804- V. 

See District Judge, Jurisdiction of — 

[I. L. E., 6 Mad., 187 

lil 


MADRAS BEaUIiATIOW— 1804— V-ooM^z- 

nued. 

See Guardian— Appointment, &c. 

[I. L. B., 6 Mad., 187 
Bee Limitation Act, 1877, s. 10. 

[I. D. E-., 5 Mad., 91 
See Sale in Execution of Decree — 
Decrees against Representatives. 

[I. Ii. B., 5 Bom., 14 

1805-1. 

See Sentence— Imprisonment — Impris- 
onment in default of Fine. 

[I. L. B., 4 Mad., 335; & 335, note 

s. 18. 

See Salt, Acts and Regulations relat- 
ing TO—, Madras. 

[I. L. B., 3 Mad., 17 
1. L. B., 1 Mad., 278 

1808— VII. 

See Limitation Act, 1877, s. 10. 

[I. L. B., 5 Mad., 91 

1818— IV. 

See Contempt of Court— Penal Code, 

s. 174 . . I. L. B., 6 Mad., 249 

See District Judge, Jurisdiction of — 
[I. L. B., 2 Mad., 836 
I. Xj. B., 5 Mad., 222 
See Execution of Decree— Mode of 
Execution — Generally, Ac. 

[I. Ii. B., 9 Mad., 378 
See Limitation Act, 1877 s. 6. 

[I. Ii. B., 9 Mad., 118 

See Munsif, Jurisdiction of — 

[I. Ii. B., 7 Mad., 220 
I. Ii. B., 8 Mad., 500 

See Small Cause Court, Mofussil — 
J uEisDicTioN— G enerally. 

[5 Mad., 45 

See Subordinate Judge. 

[I. Ii. B., 5 Mad., 222 

Bee Transfer of Civil Case— General 
Cases . . I. L. B., 8 Mad., 500 

See Valuation of Suit — Suits. 

[6 Mad., 151 

1816 — V. — S. 17. — VaJceeVs fees 

before milage punchayats. — Seetion 17 of Regulation 
V of 1816 has not been repealed by subsequent 
enactments. Gopalu v. Venkatadoss 

[I. L. B., 7 Mad., 552 

1816— VI, s. a 

See Magistrate, Jurisdiction of — ■ 
Commitment to Sessions Court. 

[7 Mad., 182 

s. 27. 

See Oath . . .4 Mad., Ap., 3 

5 Y 
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MADRAS EEGIJI.ATI0353'— 1816— Vn. 

See Panchayat . I. L, B., 8 Mad., 569 

^ 1816— XI. 

toMAGISTEATE, JURISDICTION OR— SDE- 

ciAD Acts — Madras Regulation IV 
OE 1821 , I. L. B., 5 Mad,, 268 

s. 10. 

See Magistrate, Jurisdiction op — Spe- 
cial Acts — Madras Regulation XI 
op 1816 . . 5 Mad., Ap., 33 

Mussulman, Status 

of, — Funishment in stocks. — A Mussulman is not of 
the lower castes of the people punishable, under sec- 
tion 10 of Madras Regulation XI of 1816, by contine- 
nient in the village stocks. Queen v, Nabi Saheb. 

[I. L. B., 6 Mad., 247 

1816— XII. 

See Collector , . 4 Mad., Ap., 1 

[I. L. B., 8 Mad., 569 

See Madras Regulation V op 1822. 

[1 Mad., 230 

See Panchayat . I. D. E., 8 Mad., 569 

1816— XIII. 

See Stamp— Madras Regulation XIII 
OP 1816 . . I, D. E., 7 Mad., 440 

1816— XIV. 

See Pleader — Appointment and Ap- 
pearance . . 4 Mad., Ap., 43 

See Pleader— Remuneration. 

[1 Mad., 369 

1816— XV. — Procedure, — Pleading. 

— Allegation of division . — According to Regulation 
XV of 1816 of the Madras Code, in a suit fox- 
possession of Joint family property, in which the 
title of the plaintift depended on the fact of a divi- 
sion having taken place in the family, a distinct 
averment of division must be made in the cause, and 
a direction given by the Court for the production 
of evidence in proof of such an averment. Vijya 
Ragan adha Bodea Gooroo Swamy Perria 
Woodai Tayer V . Anga Mootoo Natchiab 

[6 W. B., P. C., 50 
3 Moore’s I. A., 278 

— — - 1817-VII. 

See Act XX op 1863 . 5 Mad., 334 

[7 Mad., 77 

See Endowment . , 7 Mad., 306 

See Hindu Raw— Endowment — Succes- 
sion in Management. 

[I. L. B„ 7 Mad., 499 
See Jurisdiction op Ciyil Court— En- 
dowment, Manager op — 

[7 Mad., 117 

See Jurisdiction op Criminal Court. 

CI.Ii.B.,lMad.,55 


MADBAB BEGDIiATIOH— 1818— VIII. ' 

See Appeal to Priyy Council— Stay op 
Execution pending Appeal. 

[6 Moore’s I. A., 309 

1821— IV. 

See Magistrate, Jurisdiction op— Spe- 
cial Acts— Mad. Reg. IV op 1821. 

[I. L. B., 5 Mad., 268 

— 1822-V. 

See Landlord and Tenant — Liability 
POR Rent . . .1 Mad., 3 

See Res judicata— Competent Court 
— Revenue Courts . 2 Mad., 22, 476 

See Small Cause Court, Mopussil— 
J urisdiction — Rent. 

[2 Mad., 22, 476 

1822 — V. — Mirasidar . — Regulation 

V of 1822 is inapplicable to land held under a mira- 

sidai* or any ordinary proprietor. Vanamandram 
Vbneaya V . Shillakuru Venkata Naraina Red- 
dy .. . 1 lad. Jur., O. B., 131 

S. C. ■ Enamandaram Venkayya V , Venkada 
Harayana Reddi . . , .1 Mad., 76 

^ — s. 8 . — Proprietor of permanently-, 

settled estates . — Regulation V of 1822, section 8, only 
aj)i)lies to zemindars and other proprietors of estates 
permanently settled under the Regulations of 1802. 
Mallatambi Pattar V , Chinna Deyvanagayam 
PiLLAi . . . . . 1 Mad., 109 

S. 18. — Disputes regarding irriga- 
tion.— Mad. Reg. XII of 1816. — Regulation V of 
1822 does not apply to disputes respecting irrigation. 
The disputes mentioned in section IS of Regulation 

V of 1822 are subjected to the procedure provided 

by Regulation XII of 1816. Ragatendra Rau r, 
Mahomed Kanitaeaganar . 1 Mad., 230 

— 1822— IX. 

See Collector . , 2 Mad., 322 

S. 5 . — Sale of land to recover fine 

imposed hy Collector. — Title of purclmser. — A sale 
of laud under the provisions of section 5 of Regu- 
lation IX of 1822 does not convey to the purehaser 
a title free from prior iiicurabraiices. Raman -y. 
Hassan , . . I. L. R., 9 Mad., 247 

SS. 29, 35. — Remedy confined to par- 
ties to suit . — The remedies provided by section 35 
of Regulation IV of 1S16 against village munsifs 
are confined to persons who are parties to suits before 
such village munsifs. Raman v. Pakrichi 

[I. I,. E., 9 Mad., 385 

1828-VII. 

See Collector . . 2 Mad., 322 

[I. L. B., 7 Mad., 420 

1831— IV. 

AS’ee Attachment— Subjects op Attach- 
ment-Annuity OR Pension. 

[4 Mad., 277 
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tinued. 

See Gsant—Construction or Geakts. . 

[12 W. B., P. a, 33 
SeeJ-^A-M: Commissioner' ' 2 Mad., 341 

1831— Vie " 

See Hereditary Oerices Reotoatiok, 
AIad. Reo. VI OR 1831 . 5 Mad., 360 

See Jurisdiction or Civil Court — Or- 
RiCES, Rig-ht to — 

[I, Ii. B., 6 Mad., 334 
See Right or Suit-— Orfioe or Emolu- 
ment . . i. Xi. B., 8 Mad., 249 

See Small Cause Court, AIorussil— 
JuBisLiCTioN— -D amages. 

[5 Mad., 383 

, 1831~X. 

See District Judge, Jurisdiction or — 
[I. B. B., 6 Mad., 187 
See Guardian — Appointment, &c. 

[I. L. B., 6 Mad., 187 | 

• 1832— XI. 

See Treasure Tbovb , 7 Mad., 150 

• 1833— III. 

See Valuation or Suit— Suits. 

[6 Mad., 151 

MADRAS BEWTT RECOVERY ACT, VIII 
, OF 1865. , , 

'See Appeal — Madras Acts. 

[4 Mad., 227, 251 
I. L. R., 4 Mad., 167 
See Cases under Jurisdiction or Rev- 
enue Court — Madras Regulations 
AND Acts. 

S' ee Lease — Construction. 

[6 Mad., 164, 175 

See Registration Act, 1877, s. 17. 

[7 Mad., 234 
See Review — Orders Subject to Re- 
, view . , ... .4 Mad., 251 

See Statutes, Construction or — 

[6 Mad., 122 

L S, 1. — Inamdar, — Mad. Reg. 

AJTF' of 1802. — Section 1 of Madras Act VIII 
of 1865 does not coniine tlie term “ inamdar to such 
inamdars as are registered. Meld, therefore, that 
the purchaser of an inam village, who had not got his 
name registered as inamdar, was not thereby debarred 
from enforcing the provisions of the Act against a 
tenant for arrears of rent. Valamaramav. Virappa, 

I. L. R., 5 Mad., 145, observed upon. Subbu v. 
Vasanthappan ... I. L. B., 8 Mad., 351 

2 . — Landholder.— Moligar of 

ifAisettled pollieni , — The dehuition of the word land- 

ill 


MADRAS BEOT RECOVERY ACT, VIII 
OP 1865, s. 1 — continued, 

holders in Madras Act VIII.. of 1865, section 1, 
includes the poligar of an unsettled polliem. Such a 
landholder is, therefore, entitled to sue under the Act 
to compel the acceptance of pottahs by his tenants. 
Chauki Gounden Vbnhataramanier 

[6 Mad., 208 

3. — and S. 2. — Inamdar. ^Quit- 

rent. — An inamdar entitled to receive a jodi or quit- 
rent from other mamdars may have recourse to the 
summary remedies provided by Act VIII of 1865 
(Madras), for the recovery of the quit- rent. Appa- 
SAMi V. Rama Subba . ' I. L. R., 7 Mad., 262 

4. Landholder . — Dis- 

traint. — V. leased certain fields to S. at a single rent. 
Of these fields some were held by V. under a ryotwari 
pottah, but the pottah for the rest stood in the names 
of y^s vendors. V. distrained for arrears of rent 
under the provisions of the Rent Recovery Act. Meld 
that V. was not a landholder within the definition in 
the said Act in respect of the latter fields, and, 
therefore, that the distraint was illegal. Subba v. 
Venkata . . , .1. D. R., 8 Mad., 9 

5. and s. 3 . — Zemindar 

delegating poivers to mortgagee. — Where a zemin- 
dar executed a usufructuary mortgage-deed of part 
of his zemindaii, and by the deed delegated all 
his powers under the Rent Act (Madras Act VIII of 
1865) to the mortgagee, — Meld that the mortgagee 
was entitled to enfore the acceptance of pottahs under 
the provisions of the Rent Act. Gunda Rbddi 
Narayana Reddi d. Keistna Doss Bala Mukunda 
Doss . . . . I. L. R., 5 Mad., 87 

0 , — ^ ^32d s. 79. — Landholders-^ 

Farmer — Assignee of landholder, — Mortgagee of 
landholder, Fosition of. — A mortgagee of a land- 
holder,’^ as defined in Madras Act VIII of 1865, sec- 
tion 1 , may exercise the powers of landholder under 
the Act — (1) as a “farmer” if it is a condition, of 
the mortgage that the mortgagee shall take posses- 
sion of the estate in whole or in part and give credit 
or account for a sum certain to the proprietor on 
account of the collection ; or ( 2 ) as an assignee of a 
landholder under section 79 if the powers conferred 
by the Act on landholders have been specially dele- 
gated to him by his mortgagor, A delegation of 
such powers should not be inferred from an instru- 
ment in the form of an ordinary mortgage. Vel- 
LAYAN ChetTI V. TlRUVAKONE 

[I. D. B., 5 Mad., 76 

7 ^ — ^Landholder. — Assignee of 

pottah. — A zemindar hypothecated certain villages 
comprised in his zemindari as security foi* a debt, at 
the same time leasing the said villages to the mort- 
gagee at an annual rent, the amount of which was to 
be, as it fell due, credited in liquidation of the debt. 
Meld that the plaintiff, who was the assignee of the 
hypothecation deed and the lease, was not a “ land- 
holder” within the meaning of Madras Act VIII of 
1865. ZiNULABDIN ROWTEN r. ViJIEN ViRAPATEEN 

[I, L. R, 1 Mad., 49 

' 5.Y 2 ; ■ 
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3 , — Landholder. — Assignee . — 

Delegation of poicers. — The interest of B. in the 
farm of a jagliir, which he had obtained on lease from 
the jaghirdar, was sold in execution of a decree and 
purchased by J*„ who assigned his interest to the 
plaintilf. In a suit under xict YIII of 1865 (Madras) 
by plaiiitijB; to compel defendant to accept a x:)ottah, 
defendant objected that plaintiff had no right to 
enforce acceptance of a pottah under the Act. Meld 
by the Full Bench (Ttjbner, G. J., Muttumsami 
Ayyab, Hutchins, and Bbandt, JJ. (Ivernan, J., 
dissenting) that plaintiff was a landholder wdthin 
the meaning of the Act and entitled to enforce 
acceptance of a pottah. Zintdabdin Iloioten v. Vijien 
Virapatren, I. L, 2?., 1 Mad., 49, dissented from. 
House Sundaea . . I. L. E., 8 Mad., 394 

9, Landholder. — Manager of 

estate and until debt is paid. — Increase rent for 
garden cultivation and second crops. — An instru- 
ment authorising a creditor to manage an estate, 
recover rent and pay certain dishursements, and re- 
tain possession until a certain debt amongst other 
debts to him was paid, does not create the creditor a 
landholder within the meaning of Act VIII of 1865. 
Vaythenatha Sasteial V. Sami Banhithee 

[I. L. E., 3 Mad., 116 

— S. 2. — Tenant. — Lessee of zemindar . — 

Limitation. — In 1869 a village in the zemiiidari of R. 
was granted by the zemindar to S. at a favourable 
rent, in consideration of S. renouncing a claim to the 
zemindari. The \dllage was not separately assessed 
and divided off from the zemindari. The rent having 
fallen into arrears, the village was sold in 1875 under 
the provisions of the Rent Recovery Act, and pur- 
chased at the sale by the agent of the Conrt of 
Wards on behalf of the defendants, minor sons of the 
deceased zemindar. In a suit brought by S. in 1883 
to recover the village, — Meld that the sale wais bind- 
ing on 8., and that the suit was barred by limitation. 
Baskaeasami V. SiVASAMi . I. L. E., 8 Mad., 196 

1, g, 3 , — Purchaser of zemindari 

milage loitliout separate assessment. — Landholder . — 
A zemindar having mortgaged one of his zemindari vil- 
lages to V., a proportionate amount of the iieshkush 
due by tlie zemindar was paid to the treasury by V. 
by agreement. Having sued the zemindar, and brought 
to sale and purchased the village at the Court sale, V. 
continued to pay the peshkush as before to the trea- 
sury, although the village was never separately as- 
sessed under section 8 of Regulation XXY of 1802. 
Meld that V. was not entitled to enforce the accept- 
ance of a pottah under the provisions of the Rent Re- 
covery Act. YalAMAEAMAYYAN V. VlEAPPA IvAN- 

DiAH . . . . I. L, E., 5 Mad., 145 

2. Purchaser of four shares 

in shrotrlyam milage. — Landholder . — Where the 
holders of shaves in a slirotriyam village have not 
received or agreed to receive the rent separately from 
the tenants according to their shares, the several 
shareholders constitute one landholder under the 
Rout Act, and one sharer is not entitled to enforce 
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acceptance of a pottah by the tenants in respect of the 
proportionate rent payable to him. Keishnamachain* 
V. Gangaeau Reddi . I. B. E., 5 Mad., 229 

3. — — — and ss. 4, B— Landlord 

and tenant. — Right to enforce acceptance of pottah . — 
The renter of a zemindari, to whom the right to col- 
lect the kattubadi or quit-rent on inam lands and the 
road cess payable to Government was delegated, sued 
to compel the inamdars to accept pottabs and exeeuto 
mucbalkas for the amounts due. Meld that the 
inamdars, not being cultivating tenants, were not 
bound, under Act YIII of 1865 (Madras), to accept a 
pottah. Ramasami v. Collector of Madura, I. L. R., 
2 Mad., 67, referred to. Rama v. Venkata- 
CHALAM , . . . I. L. B., 8 Mad., 576 

4 , and ss. 8, 9, and 11.— 

Agreements between landlords and tenants. — The 
pottahs and niucluilkas mentioned in section 3, Madras 
Act YIII of 1865, must be understood to embrace 
those written agreements only winch are mutually 
interchanged by a landlord and those of his tenants 
who are actually engaged in the cultivation of the 
lands to which they relate, since the remedies wdiieh 
the Act 23rovides in sections 8 and 9 can only be made 
available where the relation of landlord and tenant, 
or a holding of some sort, already exists upon such a 
basis that the landlord or the tenant, as the case may 
be, can come into Court and claim to have a writing 
granted to him. Semhle, — If a lease granted by a 
zemindar to an intermediate holder could be consider- 
ed a pottah within the meaning of section 3 of the 
Madras Act YIII of 1865, it would, under the proviso 
to section 11 of that Act, be liable to be set aside 
by the successor of the grantor if granted at a lower 
rate than that generally j^ayable on such lands, and 
not for the purposes mentioned in the said proviso. 
Ramasami v. Bhaskaeasami. Raaiasami v. Col- 
LECTOE OP Maduea . . I. B, E., 2 Ma,d., 67 

g, 4^ — Suit for rent. — Siimmarg 

stilt to enforce acceptance of pottah. — A suit for rent 
is maintainable where a 2)ottali in the form required 
by section 4, Madras Act YIII of 1865, and such as 
the defendant was bound to accept, has lieeii tendered 
to the defendant, although no attempt lias been made 
by a summary suit before the Collector to enforce its 
acceptance. Haeajai Ivumaea Yekkata Perumal- 
EAJ v. Kanniappah. Zeminhae op Kaetatinuq- 
UAE Kanniappah . . .4 Mad., 149 

2. Pottah for palmyra palm 

trees. — Under Madras Act UIII of 1865 a landlord 
may compel a tenant to accept a xiottah for palmyra 
trees. Muttusamy Mudaly v. Sadagopa Grama ny 

[4 Mad., 398 

3, Landlord and tenant . — 

jBxchange of 2 >oitahs, — The p>ottabs and niuchalkas 
required by Madras Act VIII of 1865 should be made 
and exchanged during the existence, but not neces- 
sarily* at the eommeiicement, of the tenancy, the terms 
of which they are meant to exp)ress. The 4th section 
of the Act requires no more than that the pottahs 
should mention the rate and proportion of the pro- 
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cluce to be given, and not the specific quantity or 
iraiiiber of measures. Seshadri Aytang-ar v. 
Sakdanah ' _ . • I. L. B., 1 Mad., 146 

4. Water tax collected for 

Goroernment by landholder . — Water Cess Act, Mad- 
ras, VII of I 860 . — Suit to enforce pottah. — A 
landlord being authorised to collect on account of 
Government the water tax imposed under Act VII 
of 1865 (Madras), sued his tenant to compel him to 
accept a pottah for such water tax under Act YIII 
of 1865 (Madras). Meld that the tenant was not 
bound to accept the pottah. Bachf Eamesam v. 
Nukala Bhakappa . I. L. B., 7 Mad., 182 

5 , _ — aj^d ss. 7 &: 87. — Form 

of pottah necessary for tender by landholder . — 
A pottah which professes to make the tenant liable to 
the person tendering it for lands not held, as well as 
for lands held, of such person, is an improper one, 
and not one which the tenant is bound to accept 
Alagieisami Naikee V, Inn-asi Udayak 

[I. L. B., 3 Mad., 127 

S. 6 . — Signing and registration 

ofpottahs and muchalJcas. — Madras Act YIII of 1865, 
section 6, imposes upon village karnams the duty of 
signing and registering pottahs and muchalkas ex- 
changed under the Act. Where such pottahs and 
muchalkas were not signed or registered by the 
karnam, — Held that a suit for rent might be main- 
tained, founded upon the muchalka, the signature 
and registration by the karnam not being intended 
to be a condition of the right to sue. Yenkata 
SuBBA Bow V. Sesha Reddy . 4 Mad., 243 

1 . - S, 7 ^ — Tenant having no saleable 

interest in the land. — Section 7 of Madras Act YIII 
of 1865 .applies to cases where the landlord is the ex- 
clusive proprietor of both the melwarum and the 
mirasiwarum, and the tenant has no saleable interest 
in the land. Ramasami Aien v. Manjeya Pillai 

[6 Mad., 61 

2 , Suit for arrears of rent , — 

Tender of pottah. — Plaiiitiif sued for certain arrears 
of rent. The snit was dismissed as to Faslis 1271, 
1272, and 1275, 011 the ground that no pottahs had 
been tendered for those Faslis. On special appeal 
it w’^as contended that no tender was necessary, be- 
cause a suit wdiicli had been brought before Fasli 
1271 for the determination of the j)roj)er rate of rent 
%vas pending during those Faslis. Held that the 
ponding of that suit did not render the tender of 
pottahs unnecessary, and that the present snit was 
rightly dismissed. Peeiyanayao-AM Pillai v. Yie- 
APPA liAiiiAY . . . .7 Mad., 51 

3 , Tender of pottah through 

the post. — Tender of a pottah through the post to a 
tenant is invalid under the provisions of Madras Act 
VIII of 1865. Yenkatachellam Chetti v. Ka- 
DUMTHUSi . . . I. Ii. B.,-4Mad., 145 

4 . Suit for rent dismissed — Suit 

for use and occupation barred. — A landlord who has 
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failed in a suit for rent under the Rent Recovery Act 
cannot bring a fresh snit for use and occupation. 
Ali Kha 2 T V. Appadij . I. L. B„ 7 Mad., 304 

Tender of pottah . — Un- 
reasonable condition . — A tenant is not bound to ac- 
cept a pottah which requires him to relinquish, at 
the close of the Fasli, land which he has been unable 
to cultivate. Vedanta Chariae v. Ayyasami 
Mttdali . . . I. L. B., 4 Mad., 322 

6 . Tender of pottah. a 

Collector in a snit brought under the provisions of 
the Rent Recovery Act has decided that a tenant is 
to accept a pottah on certain terms, the land holder is 
not bound to tender such pottah for acceptance before 
suing to enforce the terms thereof. Court op 
Wards v. Darmalinga . I. L. B., 8 Mad., 2 

7 , Tottah. — Mate of rent. — In- 

definite stipulations . — In a pottah tendered by a land- 
lord to bis tenant under section 7 of Act VIII of 
1865 (Madras), the rate of rent should be ascertained 
and declared even where the rate may vary with the 
means of cultivation or the frequency of cultivation, 
or where the quantum of rent may vary with an in- 
crease or reduction in the area of the holding. A 
landlord tendered a pottah to his. tenant which con- 
tained the following stipulations : If you cultivate, 
by the aid of Sirkar services of irrigation, wet crops 
on dry land, you must pay water rate settled accord- 
ing to the highest nanjai assessment of neighbouring 
land. If you occupy land in excess of that entered 
in this pottah, you must pay the approj)riate assess- 
ment, or if the assessment has not been fixed, then 
such assessment as our Sirkar may settle Held that 
the pottah was not one which the tenant was bound to 


accept. Vankata Ramanjulu Natudu v. Rama- 
CHANDRA Nayudu • . I. Li. B., 7 Mad., 150 

8 . — Landlord and tenant. — Ac- 


ceptance of muchalka ivithout delivery of pottah . — 
Presumption . — When a muchalka has been taken 
from a tenant under the Rent Recovery Act (Madras 
Act VIII of 1865), but no pottali granted, this is some 
evidence that the tenant dispensed with the delivery 
of a pottah, and legal proceedings ought not to be set 
aside merely because no pottah and muchalka have 
been exchanged, without inquiry as to wdiether the 
parties have .agreed to dispense with pottahs and 
muchalkas. Yarathachari v. Ball Naicken 

[I. L. B., 3 Mad., 255 

9 . — Landlord and tenant. — Fx- 

change of pottah and muchalka . — Under section 7 of 
Madras Act YIII of 1865, the agreement to dispense 
whth the exchange of pottah and muchalka need not 
he express, but it must appear that this provision of 
the law’^ w'as present to the minds of tlie contracting 
parties, and that they deliberately elected not to act 
upon it. The mere existence of a verbal lease is in- 
sufficient' to raise the presumption that the exchange 
of pottah and muchalka has been dispensed with, 
Komireddi Yaraha Narasimham V. Chevala Ra* 
MASAMi Rayudu . . I, L. B.-, 5 Mad., 136 
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— _ and ss. 3 and 13. — Suit 

for recovery of rent. — JSxcUanye of poitahs and 
muchaUcas. — Tender of potted. — Suits for the 
recovery of rent cannot he maiiitahied in the Civil 
Courts 'hy the landholders described in section 3 of 
Madras Act VIII of 1865, unless pottahs and muchal- 
kas have been exchanged between the landholder and 
the tenant as required by section 7 of the Act, or some 
one of the other conditions of the section has been 
comxdied with. So held by MouaAN, C. J., Innes, 
,7., and KiNDEEsnEYjJ". (Hollo^vat, J"., dissentiente). 
But such suit may be maintained by the landholders 
described in section 13 of the Act without complying 
with the requirements contained in section 7. So held 
by Moug-an, C. J. (Kindersley, J"., dAs sentient e). 
Seld also that in cases where pottahs must be ten. 
dered, tender must be made before the expiration of 
the fasli for which rent is sought to be recovered. 
OOPALASAWMY MEDELLY V. MUKKEE GOPALIER 

[7 Mad., 312 

Venkatas AMI Eaik v. Situpati Ambalam 

[7 Mad., 359 

s, 9 . — Jdate of rent where rate is 

disputed. — Before a dispute regarding the rate of 
rent can be decided in a suit brought under section 9 
of Madras Act VIII of 1SG6, merely on the ground 
of what appears to be just, the Court must consider 
the reasonableness of the rate according to the local 
usage, and when such usage is not ascertainable, ac- 
cording to the rates for neighbouring lands of similar 
description and quality. Kristna Eau v. Maha- 
DEYA Mubali. Kristna Rah v. Nyniappa Muda- 
Li. Kristna Bait v. Solayappa Mudali. Ksist- 
NA Bau V. Chinna Subbu Mubali. Kristna 
Bau V, Krishna Mitdali . . 6 Mad., 204 

2 , Landholder,-^ Tender of 

pottah. — Notice. — Zemindar and ryot. — Where the 
parties are hound to exchange written engagements 
in the shape of pottahs and muchalkas, the kndlord 
must, in order to maintain a suit under section 9 of 
Madras Act VIII of 1865 to enforce acceptance of a 
pottah, show that he has tendered a pottah in writing. 
A mere indefinite demand or notice, whether written 
or unwritten, is not sufficient to sustain such a suit. 
Chanba Miah Sahib v. Lakshmana Aiyang-ab 

[I. L. E., 1 Mad., 45 

3, and s. 7. — Demand of 

pottah. — The Bent Recovery Act does not require that 
a tenant demanding a pottah shall apply in writing to 
tlie landholder specifying the lands and the fasli for 
which the pottah is required. Striniyasa v. Nabay- 
ANASAMi . . . . I. Xi. B., 8 Mad., 1 

4, and s. 10 and s. 7. 

— Suit to enforce terms of tenancy. — Suit to deter- 
mine terms of tenancy. — Pottah. — Jurisdiction of 
Pevenue Court. — A suit under section 9 of Madras 
Act VIII of 1865 to enforce the acceptance of a pottah 
is not a suit to enforce the terms of a tenancy within 
the meaning of section 7 of the same Act, but a suit 
to determine those terms. Zeminbar op Beyara- 
COTA V, Vemubi Venkayta 

[I. Jj, B., 1 Mad., 389 
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X, S. 10. — Potoer of Oolleeior to en- 

force ejectment for default. — Default f Meaning 
of, — Qtifsre, — Whether a Collector can enforce 
ejectment for the default spyecified in section 10 
of the Bent Act where the ultimate judgment in the 
case has been that of an Appellate Court and not of 
his own Court. Sembley — ‘'Default^’ in section 10 of 
the Bent Act means wilful default. Yakub Sahib v, 
Japper Ali Sahib , ' I. L. B., 4 Mad., 167 

2. aad s. 69.— A landlord 

having sued his tenant under the Bent Recovery Act 
to compel him to accept a j)ottali, the Revenue Court 
directed the tenant to accept the pottah as amended by 
tlie Court. On appeal by the tenant, the District 
Court directed a further amendment of the pottali. 
Three months after the decree of the District Court, 
the landlord applied to the Revenue Court to eject the 
tenant under section 10 of the Rent Recovery Act for 
not accepting the pottah and executing a mnchalka, 
and six months after the date of tliat decree the 
Revenue Court ordered the tenant to be ejected. 
Held that section 10 of the Rent Recovery Act 
(which provides that, if within ten days from the date 
of the Collectm-’s judgment the defendant shall not 
have accepted the pottah as a|)proved or amended hy 
the Collector, and shall not have executed a muchalka 
in the terms of the said pottah, the Collector, on proof 
of such default, shall pass an order for ejecting the 
defendant), did not w^arrant the order. Yakub v. 
Karasinga . . . I. L. R.., 7 Mad., 572 

X, s, XI, els. 1, 2, 3, 4. — Improvements 

effected hy tenant. — ^Enhancement of rent. — Sanction 
of Collector. — The sanction of the Collector required 
by the proviso to clause 4, section 11 of the Rent Re- 
covery Act, as a condition precedent to the enhaiiee- 
inent of rent wiien the landlord has improved tlie land 
or has had to pay additional assessment to Govermiient, 
is not requisite wiien, improvements having been 
made by the tenant, the landlord seeks to enhance tlie 
rent. Per Muttusami Ayyar, J. — The proviso to 
clause 4 of section 11 of the Rent Recovery Act 
implies that when the tenant has improved the land 
at his owm expense the landlord is not entitled on that 
ground to enhance the rent. Senihle, — Clause 1 of sec- 
tion 11, wiiich provides that all contracts for rent, 
express or implied, shall be enforced, cannot be so ap- 
plied as to deprive a tenant of the benefit of improve- 
ments made at his owni expense. Per Hutchins, J. 
When improvements have been made by the tenant, 
the proper rate of rent has to be determined with re- 
ference to the several provisions of section 11, qiute 
irrespective of the improvements. Venkata G iEi 
Baja v. Pitchana . I. Ii. R., 0 Mad., 27 

2. — — — ■ rule 3 , — Pate of rent, 

Determination of. — Neiglihouring lands of simUar 
Icind. — The provision in Madras Act VIII of 1865, 
section 11, rule 3, — “And wffien such usage is not 
clearly ascertainable, then according to the rates 
established or paid for neighhoming lands of similar 
description and quality/^ — does not admit of rates of 
rent being determined on an average of varying rates 
paid for neighbouring lands ^ but it does not require. 
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for determination of tlie proper rate of rent for parti- 
cular lands, tlie existence of a fixed general rate 
of rent for neiglibouring lands of similar description 
and quality. Tlie words “according to the rates 
established or paid ” import clearly the power to 
determine the rate of rent in accordance with either 
the general rate at which neighbouring lands of a | 
similar kind are let, or where the rents of such lands 
vary, the rate at which rents had for any time been 
actually paid by some of the tenants of such lands. 
Maha Singavastha Ayyae V, Gopala Ayyan 

[6 Mad., 239 

3. — — Im'plied contract , — 

Wliere a landlord, having for many years accepted 
rent at “ dry rates from a tenant for certain land, 
sued the tenant to enforce acceptance of a pottah 
at “garden” rates, on the ground that the tenant had 
raised a crop with water taken from a well construct- 
ed by the tenant, — Meld that there was an implied 
contract within the meaning of section 11 of the Bent 
Recovery Act to accept rent at “ dry ” rates, and that 
plaintiff was, therefore, not entitled to enhance the 
rate of rent, the improvement having been effected at 
the expense of the tenant. Khishita v. Vbnkata- 
SAMI . . . I. Ii. K., 8 Mad., 164 

4. — ■ — Provision in pottah for 

increasing rate of assessment for garden cultivation. 
A provision in a pottah for increasing the rate of assess- 
ment if garden cultivation is carried on, or if a 
second crop is raised, is not illegal, but comes within 
the provisions of section 11 of Act YIII of 1865. 
Vaythbnatha Sastbial d. Sami Pandithee 

[I. L. R., 3 Mad., 116 

5. — rule 4 .^ — Mindu law . — 

Alienation. — Tower to make leases.-ADxQ second pro- 
viso contained in rule 4, section 11, Madras Act VIII 
of 1865, does not apply to a lease whfbh is hona fide 
and valid under the general Hindu law, and, as such, 
falls under rule 1. This proviso does not amount 
to a repeal of the Hindu law regarding ordinary 
leases, but applies only to such leases when, in the cir- 
cumstances in which they are made, they amount to 
a fraud upon the power of the grantor’s successor as 
mauager or to alienations made for the personal 
benefit of the grantee and to the prejudice of the 
successor. Ramanadan n. Seiniyasa Mueti 

[I. L. B., 2 Mad., 80 

6. Change of cultivation. 

— Sanction of Collector. — Where a landlord claimed 
to revert to nanjai rates (assessed on irrigated land) 
of rent on the ground that he had repaired a tank, 
which for years had been unrepaired, — Held that 
the sanction of the Collector was not required by 
section 11 of the Rent Recovery Act. Laeshmanait 
ChETTI V, KOIiAKDAIVBI-TT KXJDTJMBAlSr 

[I. L. B., 6 Mad., 311 

7. Sanction of Collector . — 

Suit for increased assessment on ground of improve- 
ments. — In a suit before the Collector under Madras 
Act VIII of 1865, brought by a zemindar to compel 
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his tenants, the defendants, to accept a pottah at en- 
hanced rates of assessment, on the ground that he 
had at his own expense repaired a tank and rendered 
the land formerly cultivated as dry land capable of 
being cultivated as wetland, — Meldth'sut the plaintiff 
could not maintain the suit, inasmuch as hie had not 
obtained the sanction of the Collector to raise the 
rent, and such a condition was a condition precedent 
to such a suit. Semble, — That the right of the plain- 
tiff to recover was dependent on the further condition 
that an additional revenue was levied on him conse- 
quent upon the improvement made. Kattasawmy 
V . Sandama Haie ... 5 Mad., 294 

8. Suit to assess proper 

rate of rent. — Determination of rate of rent. — In a 
suit by the plaintiffs as inamclars to compel the de- 
fendants, occupiers of plaintiffs’ land, to accept pot- 
tahs under Madras Act VIII of 1865, the defendants 
objected to the rates of rent claimed liy the plaintiffs. 
There was no contract between the parties as to the 
rent to be paid, nor was there any assessment made 
under a survey made previous to the 1st .Tanuary 
1859. Meld that the proper rent to be paid by the 
defendants was to be determined according* to the 
rates established or fixed for neighbouring lands of a 
similar kind. Mahasing-avastha Aiya y. Gopali- 
YAN. GOPALIYAN^'y. MAHASINGAYASTHA AiYA 

[5 Mad., 425 

9. Contract to pay a 

certain rent implied from payment in past years . — 
Section 11 of the Rent Recovery Act provides that 
in the decision of suits involving disputes regard- 
ing rates of rent which may he brought before 
Collectors under sections 8, 9, and 10, all contracts 
for rent, express or implied, shall be enforced. Meld 
that payment of rent in a particular form at a cer- 
tain rate for a number of years is not only presump- 
tive evidence of the existence of a contract to pay 
rent in that form or at that rate for those years, but 
is also presumptive evidence that the parties have 
agreed that it is obligatory on the one party to pay 
and the other to receive rent in that form and at 
that rate, so long as the relation of landlord , and 
tenant may continue, V enkatagopai v . Raijtgappa 

[I. li. B., 7 Mad., 365 

10. Assignee of revenue, 

— Suit to enforce acceptance of pottah hij ryot . — 
Terms of pottah. — An iiiamdar, who was assignee of 
the revenue of land, sued to compiel a ryot to accept 
a pottah for the land at varam rates under the provi- 
sions of section 11 of the Rent Recovery Act. Meld 
that the only piottah which the defendant was bound 
to accept was a pottah prescribing payment of the 
revenue charged on the land. Palaniappa v. Raya 

[I. li. R., 7 Mad., 325 

S.12. 

See JUEISDICTION OP REVElSiXTE CoiTRT — 
MaOEAS REaULATIONS AND ACTS. 

. - [7 Mad., 53 
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— « Tenants^ — Term not re- 

strict ed to agricultural tenant, — Section 12 of the 
Bent Recovery Act provides that tenants ejected 
without due authority by landholders may bring a 
summary suit before the Collector to obtain reinstate- 
ment mth damages. Seld that the word tenants 
is not restricted to agricultural tenants only, but in- 
cludes the permanent lessee of a mitta. Subbaeaya 
tj. Seinitasa . . I. L. R., 7 Mad., 580 

See Baskaeasami v. Si v as ami 

[I. L. R., 8 Mad., 196 

SS, 15, 17. — Where a landlord has 

distrained for rent, and the distraint has been set 
aside under the provisions of the Rent Recovery Act, 
the landlord is debarred by section 17 from taking 
further proceedings under the Act in respect of the 
arrears for which the distraint was made. Rama v, 
Chengalvaeaya , . I, Ij. R., 7 Mad., 429 

1. s. 17 and ss. 18 & 4:9,—StiU 

to recover produce illegally distrained for rent . — 
Wrongful distraint, — The defendants, the landlords, 
distrained certain produce, the property of plaintiff, 
their lessee, in view to selling it for alleged claims 
for rent. The Sub- Collector, finding that the for- 
malities required by the Act had not been observed, 
removed the attachment and directed the restoration 
of the property. The defendants having refused to 
restore the property, the plaintiff brought this suit 
under Madras Act VIII of 1865 to recover the value 
of the produce. Held that such wrongful withhold- 
ing of the property, being an act in direct disregard 
and defiance of the Act, did not constitute a cause of 
action triable by a summary suit under that Act. 
Seinivasa V . Empeeumanae Pillai 

[I. B. R., 2 Mad., 42 

2, . . II ■ I...... and s. 20. — Summary suit 

for wrongful distraint. — Limitation . — Cause of ac- 
tion. — A refusal to restore property improperly dis- 
trained under the Rent Recovery Act (Madras Act 
VIII of 1865) after the attachment has been set aside 
and the property ordered to be restored under section 
17 of the Act, is not a cause of action upon which a 
summary suit can be brought under section 20. The 
cause of action in such a case is the illegal distraint, 
and the continued detention of, and refusal to re- 
store, the property are only aggravations of that 
wrong. Semble, — A summary suit under section 17 
would lie under such circumstances for loss or dam- 
age sustained when the distress has been declared ille- 
gal, and the right to bring a summary suit is not limited 
to the loss sustained prior to the order declaring the 
distress illegal as suggested in Srinivasa v. Empet'u- 
manar Pillai, I. L. M., 2 Mad., 42. The period of 
limitation for a suit under section 17 must be com- 
puted, if not from the date of the distress, at any 
rate from the date the distress was declared illegal. 
Bhagxeathi Paitda V . Pabala Gopaiudij 

[I. L. R., 3 Mad., 121 

— s. 27. 

See SmalIi Cause Coxtet, Mofussil — 
JUEISDIGTION — WeONGEFL BiSTEAINT. 

[4 Mad., 401 I 


MADRAS RBHT RECOVERY ACT, VIII 
OF continued, 

s. 33. 

See Sale foe Aeeeaes of Rent— Setting 
ASIDE Sale— Other grounds. 

[I. L. R., 8 Mad., 6 

s. 35. 

See Stamp Act, 1869, s. 3. 

[8 Mad., 112 

and S. ^B»~Sale of ienanfs 

interest . — Refusal of Collector to give eertifwate , — 
A sale of the tenants’ interest in certain land having 
taken place under sections 39 and 40 of the Rent Re- 
covery Act, the Deputy Collector refused to issue a sale 
certificate to the purchaser, on tlie ground that the sale 
had been irregularly conducted. Held tbat, under 
section 35 of the Rent Recovery Act, the purelmser 
was entitled to a sale certificate. Velli Peeita 
Miea V. Moidin Padsha . I. L. B,, 9 Mad., 332 

! s. 38. 

See Attachment — Alienation during 
Attachment . I. L. B., 8 Mad., 513 

See Sale foe Aeeeaes of Rent — Madeas 
Act VIII OF 1865. 

[I, Ii. R., 6 Mad., 428 
I. L B., 7 Mad., 428 
I. L. B., 8 Mad., 573 

- S. 39. — Sale of immoveaMe property 

under. — Irregularity in sale, Effect of — A suit lies to 
set aside a sale of immoveable property irregularly 
conducted under the provisions of Act VIII of 1865. 
If notice of sale is not served in the w'ay prescribed 
by section 39, the sale must be set aside, ISTattu 
Achalai Ayyangae V, Paethasaeadi Pill.ai. 

[I. L. R., 3 Mad., 114 

— — . s.'^'40. 

See Stamp Act, 1869, s. 3 . 8 Mad., 112 

s. 41. 

See Jueisdiction of Citil Court- 
Rent AND Revenue Suits, Madras. 

[5 Mad., 289 

S. 44 . — Delivery of possession. — Ap- 
peal.— Limiiation. — A. obtained a warrant ejecting 
B. for arrears of rent under section 41 of tlie Rent Re- 
covery Act. B. appealed within fifteen days, but A. 
was put into possession on 13th May 1882. B,\s appeal 
came on for hearing and was dismissed on 30tli Jiiiie 
1883. B. instituted this suit to recover possession of 
the land on 28th .Inly 1883. Meld that B.^s suit 
w^as not time-barred under section 44 of the Bent 
Recovery Act. Padsha v. Tiruvembala 

[I. B. E,., 9 Mad., 479 

1, S, 50, — Petition sent hy post . — 

Presentation of plaint.— K petition sent by post is 
not a substitute for the presentation of a plaint as 
required by section 50 of Madras Act VIII of 1865. 
MOPAETI PiTCHI HAIDXJ V. VUPPALA Kondamma 

[6 Mad., 136 
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MABBAS BEHT RECOVEBY ACT, VIII 

OP 1865, S. 50 — continued, 

2. and s. BQ,-^Plaint , — 

Amendment. — Irregular procedure. — Joint petition. 

• — Order to file separate plaints. — Jimitation. — A 
landlord liaving tendered pottahs to bis ryots wbicb 
were not accepted by them, distrained, for rent due 
under tbe pottabs tendered, on tbe lOtb of March 
1882. On tbe 13tb of March thirteen ryots pre- 
sented a joint petition to tbe bead Assistant Collec- 
tor complaining of tbe landlord's acts. This petition 
was referred to tbe Tebsildar for report and not 
treated as a plaint under Act VIII of 1865 (Madras) ; 
but subsequently, liaving been brought before tbe 
Deputy Collector for orders, it was treated as a joint 
plaint under tbe said Act, and tbe petitioners were 
directed by that officer each to file a separate plaint. 
Thirteen plaints were accordingly filed on tbe 27tb 
of May, Held that, under section 50 of tbe Act, 
wbicb allows irregular plaints to be amended at the 
discretion of the Collector, the petition of tbe 13tb 
March, wbicb contained all the necessary allegations, 
could be treated as a plaint capable of amendment ; 
and that tbe order of tbe Deputy Collector directing 
tbe petitioners to file separate suits was an amend- 
ment within tbe meaning of that section. Held, 
also, that by tbe provisions of section 69, wbicb pro- 
vides that substantial justice shall not be defeated by 
want of form or irregularity in procedure, tbe said 
order, even if irregular, having done substantial 
justice, ought not to be set aside. Attipaktjla Mu- 
ITAPPA Dasinaki Chenchu Nayudu 

[I. Ii. B., 7 Mad., 138 

— S, 51. — Presentation of plaint. — Ac- 
ceptance hg Court of plaint sent hy post. — K. sent a 
plaint by post to a revenue officer, who was on tour, 
and, in obedience to an order issued by such officer 
to pay batta within a certain date, presented himself 
and paid tbe amount demanded within thirty days 
from tbe date of tbe cause of action. Held that tbe 
suit was instituted within tbe time prescribed by 
section 51 of tbe Kent Eecovery Act. Moparti 
Pitehi Naidu v. Vuppala Kondamma, 6 Mad., 136, 
approved and distinguished. Sankaeanaeayana v. 
Kujnjappa . . . I. L. R., 8 Ma.d,, 411 

SS, 57, 66. — Ux parte decision . — 

Semhle, — Tbe terms of section 57 of Act VIII of 
1865 are wide enough to justify a Collector in treat- 
ing as ex parte a defendant not appearing on tbe 
day to which tbe hearing of tbe suit may have been 
adjourned under section 66 of tbe Act. Subbeama- 
NiYA PiLLAY V . Peeumal Chetty . 4 Mad,, 251 

S. 69. — Appeal, — Computation of 

time for. — Time required to file copy of decision . — 
An appeal under Madras Act VIII of 1865 must be 
presented within thirty days from tbe date of tbe deci- 
sion appealed against. Tbe appellant is not required 
to file a copy of such decision with bis appeal. In 
THE MATTEE OP THE PETITION OP MoHIDIN HxTS- 

SEN Saheb , . , . .8 Mad., 44 

S. 79. 

See s. 1 . . I. L. B., 5 Mad., 76 

See s. 9 o . I, Ij. B„ 8 Mad., 394 


MADRAS REYElSriJE RECOVERY ACT, 
II OF 1864. 


SS. 1, 2, 3, 38, '39. — Landholder . — ■ 

l)efaulter.'“~-Pottah allowed to stand in name of an- 
other. — JEstoppel. — No lice. -—Sale . — Where a land- 
holder allows tbe registry of land to stand in the 
name of another and tbe revenue falls into arrears, a 
sale of tbe land under tbe provisions of tbe Reve- 
nue Recovery Act (Madras Act II of 1864), effected 
after tbe service of notice npon tbe person in whose 
name tbe pottab stands, wiU pass tbe landholder's in- 
terest to tbe purchaser at tbe revenue sale. Zamo- 
EiN OP Calicut v. Sitaeama 

[I. L. B., 7 Mad., 405 

SS. 2, 25, 37. — Sale for arrears of 

revenue. — Liahility of all fields included in pottah . — 
By accepting a ryotwari pottab, the landholder 
pledges each and every field included therein as secu- 
rity for tbe whole assessment. Several fields separ- 
ately assessed to revenue were held under one pottab 
by K. Default having been made by K. in payment 
of revenue, one of such fields, of which N. was tbe 
owner, was attached under tbe Revenue Recovery 
Act. N. claimed to have it released from attachment 
on payment of tbe assessment due upon it. Tbe 
claim was rejected and tbe field sold. Held, in a suit 
by N. to set aside tbe sale, that tbe sale was valid. 
Seoeetaey op State poe India v. Raeayanan. 
Sitaeama v. Naeayanan . I. L. B., 8 Mad., 130 

S. 36. — Extension of time hy G-overn- 

ment for payment of balance of purchase-money . — 
Section 36 of Madras Act II of 1864 does not make 
it compulsory for Government to forfeit tbe money 
deposited by a bidder at a sale of land for arrears 
of revenue when tbe balance of tbe purchase- money 
is not paid within thirty days and to re-sell the land. 
SONAYA PiLLAI V . KaLAMEGAM 

[I. L, R., 5 Mad., 130 

SS. 38, 39.— to set aside alleged 

fraudulent sale. — Limitation.. — Non-compliance by 
tbe Collector with tbe directions of sections 38 and 
39 of the Revenue Recovery Act (Madras Act II of 
1864) does not invalidate the title of tbe purchaser of 
land sold for arrears of revenue. Kaeuppa v. Va- 
SUDEVA Sastei , . I. L. R., 6 Mad., 148 

MADRAS TOWNS IMPROVEMENT 

ACT, III OF 1871. 

See Estoppel — Estoppel by Conduct. 

[I. L. R., 2 Mad., 104 

Limitation Act, 1877, aet. 120 (1871, 
AET. 118) . I. D. R., 3 Mad., 124 

S. 1. — Washerman. — Artizan . — A 

washerman is not an artizan within the meaning of 
Madras Act III of 1871. Ex paete Poonen 

[I. L. B„ 1 Mad., 174 

S, 9. — Power of Governor in Council 

to dismiss elected Municipal Commissioner.— 
tion 9 of tbe Towns Improvement Act (Madras Act 


See Madeas Abkaei Act, III op 1864, 
s. 10 . , I. L. B., 7 Mad., 434 
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MADRAS TOWNS " IMPROVEMENT 

ACTs III OP 1871, s. 2— continued, 

III of 1871) provides that the Governor in Connell 
may remove an elected Municipal Commissioner for 
misconduct. In a suit for damages hr ought against 
the Secretary of State by a Municipal Commissioner 
for wrongful removal from office, — Held that the 
defendant not having proved misconduct, the plain- 
tiff was entitled to damages. Vijaya Eagaya v. 
Secbetaey of State for Inbia 

[I. L. R., 7 MadL, 466 

^ s, 27, 

See ss. 61, 62 . I. Jj, R., 7 Mad., 65 

S, 38. — Tax due before approml of 

Qovernment to Act. — Illegal levg of tax . — Omission 
to give notice , — Plaint ift sued the Municipal Com- 
missioners for the town of Bellary for a certain sum, 
alleged to have been illegally levied by them from 
him as his trade and profession tax. The sanction 
of the Governor in Council, under section 38 of 
Madras Act III of 1871, was obtained on the 4th 
July 1871, with authority to levy the tax from 1st 
May 1871. Plaintiff alleged that no notice under 
section 61 of the Act had been served upon him, that 
the levying the tax was illegal, as the approval of 
Government was obtained three months after the 
commencement of the official year, and that the Act 
could not have retrospective effect. Held, on a 
reference, that the levy from the plaintiffi was illegal. 
Bates v. Municipal Commissioners for the 
Town of Bellaby « . . 7 Mad., 249 

s. 57, 

See s. 85 . » I. D. R., 1 Mad., 158 

— s. 58. 

See s. 85 . . I. D. R., 1 Mad., 158 

'Liability for carriage and 

horse tax. — Temporary residence. — Fayment of tax 
where person resides permanently . — The defendant, a 
Judge of the Small Cause Court at Mudura, visited 
Bindigal once a year and remained there for more than 
thirty days each year. The defendant took Avith 
him to Bindigal his horses and carriages which he 
used there, and in respect of AAdiich he paid the taxes 
imposed by law to the Municipality of Madura, Avhere 
he resided. In a suit hy the Municipality of Dindi- 
gal to recover the tax payable in resi)ect of the same 
horses, and carriages, — Held that the defendant Avas 
not liable. Snaith v, McQuhae . 7 Mad., 332 

ss. 58-62. — Liahility to profes- 
sional tax. — Fiscal statutes . — Construction of sta- 
tutes . — In construing enactments creating fiscal obli- 
gations, provisions declaring the liability to the 
tax are to he distinguished from those providing for 
its imposition. The machinery for the imposition of 
the tax may he independent of the obligation of the 
tax-payer. The duty of paying profession tax under 
section 58, Madras Act III of 1871, is independent 
of the obligations of registration and taking out 
a certificate AAdiich precede it in the same section. 
Fer Hutchins, J. — Section 61 is not to be con- 
strued so as to prevent the Commissioners from add- 


MADRA8 ■■ TOWNS -IMPROVEMENT 

ACT, III OE 1871,' ^ss. . 58-62 — continued. 
ing to the list new names, or persons not in the 
town at the beginning of the year. Vice-Pbesi- 
BENT OF THE MUNICIPAL COMMISSION, ClTBBALOBE, 

1 ?.. Nelson ■ . . . . . I, L. E., 3;lCad., 129 

ss. 61, Maxim Qmd fieri. non 

debet factum valet/’ — The Vice-President of a Muni- 
cipal Commission, purporting to act under the provi- 
sions of section 61 of the Towns Imjjrovement Act, 
1871, Avhich empowers the Commissioners to prepare 
and revise the list of tax-payers, and to issue notices 
of assessment to persons liable to the profession tax, 
issued a notice of assessment to D., although no case 
of emergency existed, Avithin the meaning of section 
27 of the Act, enabling the President, or, in his ab- 
sence, the Vice-President, to exercise the pow-ers 
vested by the xlct in the Commissioners. Held that 
the insufficiency of the notice of assessment Avas no 
answer to a charge under section 62 of the Act 
against 2). for exercising his profession without pay- 
ing tax. Municipal Commissioners of Manga- 
lore V . Davies . . . I, D. R., 7 Mad., 65 

^ g, 32, — « Person. ’’-^Joini trade , — 

Tax. — In section 62 of the Madras Towns Improve- 
ment Act, 1871, the word persoir^'’ must be con- 
strued to include any company or association or body 
of persons, Avhether incorporated or not, Avhere such 
construction is not repugnant to the context. Where, 
therefore, two undivided Hindu brothers carried on a 
joint trade in one shop and tax had been iiaicl by one 
brother, — Held that no tax AA'as payable by the other 
brother. Municipal Commissioners of Neg-apa- 
TAM V . Sabaya . . . I. L. B., 7 Mad., 74 

2, a.nd s. 169. — Profession 

tax, non-payment of . — Offence, Nature of,— Fro- 
secution. — Limitation. — A complaint having been 
laid (on the 2Gth March 1885), under section 62 of 
Act III of 1871 (Madras), against 0. for haAung exer- 
cised his profession for more than two months in the 
official year 1884-85 in a inniiicipality Avithout paying 
the tax in respect thereof, the Magistrate dismissed 
the complaint, on the ground that the prosecution 
AA^as barred hy section 169 of the Act, inasmuch as 
five months had elapsed since the last payment in 
respect of the tax became due. Held that the 
complaint if laid witliin three montlis from the close 
of the official year, or, if O. ceased to exercise his 
profession before the close of the official year, Avithiii 
three months from such date, was not barred by sec- 
tion 169 of the Act. Ootacamunb Municipality 
V , O’Shaughnessy . , I. Is. R., 9 Mad., 38 

ss. 84, 72. — Tax on animals. — Li- 
cense, Fxtent and limit of. — N. having taken out a 
license under the provisions of the Towns Improve- 
ment Act, 1871, for a bullock, the bullock died and 
N. bought another bullock, hut did not take out a 
second license. N. Avas comdeted for keeping this 
bullock without a license. Meld (by Turner, ^C. J., 
and Hutchins, Branbt, J., diskmting) that the 
conviction AA^as right. Municipal Commissioners 
OF Mannaegudi V . Nallapa 

[I. Ii. R., 8 Mad., 327 
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MADEAS TOWHS IMFROVEMEHT 
AOTj III OE 1871 — continued. 

— : s. to recover money ille- 
gally levied as tax on Section 85 of 

Madras Act III of 1871 is not a bar to a suit to re- 
cover money wrongfully levied as a tax because such 
so-called tax bad no legal existence. There is no 
provision in that Act for levying any tax described 
in section 57 of the Act at all otherwise than by the 
prescribing of the machinery for its levy in sections 
58-61. If that machinery is not applied, no liabi- 
lity to pay such tax can arise. Where the Municipal 
Commissioners of a town had not determined on the 
imposition of a tax of that description till 22nd April 
of the official year for which such tax was imposed, 
and the list of persons to be taxed for that year was 
not completed till 14th July of the same year, and 
notice to A. of his assessment under such tax was not 
given him till 8th October in that year, — Held that 
the tax had no legal existence, and that A. was enti- 
tled to recover from the Commissioners money which 
they had collected from him as and for such so-called 
tax. Bates v. Municipal Commissioners for the 
Toim of JBellary^ 7 Mad., 249, followed. Leman v. 
Damodaeata . . . I. E. B., 1 Mad., 158 

— 138, 139. — Street . — 'Encroach- 
ment. — Possession. — Private property . — Onus pro- 
handi.—H. owned a house in the towm of A., to which 
the Towns Improvement Act, 1871, was extended in 
1879. In 1882 the Municipal Commissioners, pro- 
fessing to act under section 139 of the said Act, re- 
moved a pial which projected beyond the main walls 
of His house and abutted on a lane which was used 
by the public. H, proved that the pial had existed 
for fifty years. Held that the action of the Muni- 
cipal Commissioners was illegal. Hanumayya v. 
Eoxtpell . . . . I. L. B., 8 Mad., 64 

: s. 154. — Omission to tahe out 

licenses. — Criminal Procedure Code, 1869, ss. 43, 66. 
— Section 154 of Madras Act III of 1871 was not 
intended to apply to omissions to take out licenses. 
It applies to breaches of the Act which, in a police- 
man^s view, are offences, and regarding which, if 
committed wnthin his view, one of two courses is 
open to him, — viz., to arrest wdthout warrant, or to 
lay an information before a Magistrate, and apply 
for a summons or warrant. If he adopts the latter 
course, then sections 43 and 66 of the Criminal Pro- 
cedure Code require that the iiiforiBatioii should he 
reduced to wTiting, and given on oath or solemn 
affirmation, before any process is issued thereon. 
Section 68 of the Code is limited to cases in which 
no complaint has been made, and the Magistrate, 
proprio motu, institutes a prosecution. Anonymous 

[6 Mad., Ap., 50 

— — S. 165. — Penal clause sanctioned 

"by Government with respect to other bye-laws, not 
with respect to that to which it is attached . — The 
mere publication of a bye-law wdth a penal clause at 
the end which had not been passed by the Munici- 
pal Commissioners or approved by the Government 
as applicable to the hye-law in question, though it 
was so passed and approved in reference to other 
bye-laws, cannot avail to legalise the infliction of 


MADEAS TOWNS IMPEOYEMENT 

ACT, III OE 1871, s. 165 — continued, 

the penalty. Bye-laws requiring licenses in cases in 
which Madras Act III of 1871, by specifying the 
cases in which they shall be required, has impliedly 
declared they shall not he required, are in violation 
of the Act. Anonymous . 8 Mad., Ap., 3 

S. 168. — Suit on a contract against 

Municipal Commissioners. — Notice. — A suit was 
brought to recover from tlie Municipal Commissioners 
of Madura the balance of a sum of money due for 
timber supj)lied under a contract duly made with 
them. Held that the plaintiff was entitled to sue on 
the breach of contract without giving notice, such a 
suit not falling under the provisions of section 168 
of tbe Towns Improvement Act (III of 1871, Mad- 
ras). Mayandi V. McQuhae 

[I. Ii. B., 2 Mad., 124 

sell. B, el. 4. — Pleader and 

Practising Valcill^ — Magistrates* Court Vakil . — 
The words “Pleader and Practising Vakil*’’ used 
in clause 4, schedule B of the Madras Towns Im- 
provement xAct, 1871, are not restricted to persons 
who have obtained sanads from the District or High 
Court, but include all practitioners iu Courts of cri- 
minal jurisdiction within the municipal limits. 
Palamoottah Municipality v. Annasami 

[I. L. B., 6 Mad,, 100 

seb.. C. — Horse. — Pony under thir^ 

teen hands. — In the Madras Towns Improvement 
Act, 1871, the word “ horse ” includes a pony except 
when, by reference to the number of hands, the 
articles of schedule C show a contrary intention. 
Schedule C is part of the Act. No tax is leviable 
under the Act on a four-wheeled carriage on springs 
drawn by one pony under thirteen hands . V iz AaAPA- 
tam Municipality x. Walker 

[I. L. B., 5 Mad., 269 

««MAEEE ,BIBT TENUBE. 

See Grant— Construction op Grants. 

[19 W. B., 211 

MAGISTRATE. 

See Cases under Possession, Order op 
Criminal Court as to — 

See Sanction to Prosecution— Power 

TO G-EANT SANCTION. 

[I. L. B., 2 Bom., 384 
I. L. B., 2 All., 205 
I. Ii. R., 6 Mad., 146 
See Sanction to Prosecution — Non- 
compliance WITH SANCTION. 

I. Ii. R., 4 Gale., 712 
See Cases under Warrant op Arrest 
— Criminal Cases. 

See Witness — Criminal .Cases — Person 
competent to be Witness. 

[8 Bom.j Cr., 126 
16 W. B., Cr., 49 
20 W. R., Cr., 76 
I. Ii. B., 2 Calc., 405 
I. Is. B., 3 All., 573 
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MAQlSTRATB-^continued, 

Appearance of, to show cause. 

See Peactice— Criminal Cases—Rule 
TO SHOW Caitse. 

[I. I,. R., 4 Calc., 20 

— . — Attestation of— 

See Cases hnbee Etihencb — Criminal 
Gases — Examination and Statements 
OP Accused. 

See Cases under Examination of Ac- 
cused Person. 

— Liability of— ^ 

See Cases under Judicial Officers, 
Liability of— 

Duty of— 

1 . Duty in judicial capacity.— 

Tile necessity of a Magistrate acting in a dispassion- 
ate and impartial manner, and not in the spirit of a 
prosecutor, observed upon. In the matter of Ma- 
HESH Chandra Banerjee. Queen v, Purna Chan- 
dra Baneejee. Queen Kali Siexar 

[4 B. L. R., Ap., 1 : 13 W. R., Cr., 1 

2. — - Acting on private 

"knowledge of accused. — A Magistrate acting judici- 
ally should not import into the case before him his 
previous knowledge of the character of the accused, 
but should determine his guilt or innocence upon the 
evidence given in the case. Reo. v. Vyankatrat 
SHRiNiyA"s .... 7 Bom., Cr., 50 

See Meheroonissa v. Beashaye Madha 

[2 W. R., Act X, 29 

Lofotee Domneb V. Tikha Moodai 

[8 W. R., Cr., 67 

8, — Deciding on evi- 

dence lohen collected Ig police. — Magistrates should 
clearly understand that whilst the police perform 
their proper duty in collecting evidence, it is the 
function of the Magistrate alone to decide upon the 
sufficiency or credibility of such evidence when collect- 
ed. Government v. Karimdad 

[L L. R., 6 Gale., 496 : 7 C. L. R., 467 

4. — Commitment of 

accused for trial . — The duty of a committing Magis- 
trate is to ascertain whether by the evidence for the 
pirosecution ^ primd facie case is made out against 
an accused. Queen v. Maha Singh . 3 RT. W., 27 

Queen v. Kishto Doba , 14 W, R., Cr., 16 

5. Ee-trial. — Decord 

of former trial. — A Magistrate trying a case is as much 
bound by strict rules of evidence as any Sessions 
Judge or Civil Court. Where proceedings, which 
had already been taken against the accused before 
another Magistrate, had been quashed, and a new 
trial directed, the Magistrate holding the second trial 
is not justified in referring to the former record as a 
whole, but only to such portions of it as have been 
specially put in evidence before him. In the matter 
OF Devi Duty . , . 7 C. L. R., 193 


I MAGISTRATE.-Duty in judicial capacity 

■ — continued. 

0^ Trial hy Mag is-' 

trate toho as Collector insUtided procee(lwgs.’----'f\iQ 
District Magistrate should not himself try a case in 
which he instituted the prosecution as Collector. 
Queen v. Nadi Chand Poddar . 24 W. B., Cr., 1 

7, — ■ Conviction hy 

gistrate for practising in Oollectods Court wWioiit 
cey'Ujicate . — Officer hoth Magistrate and Collector.--— 
Where an officer is acting in two capacities, — viz., as 
Assistant Collector and Assistant Blagistrate,— he 
should not, in his capacity of Magistrate, convict a 
person of an offence committed before him as Col- 
lector : therefore he has no authority as Magistrate 
to fine a person under section 34, Act XX of 1865, for 
practising in his Court as Collector without a certi- 
ficate, In the matter of Ramdyal Sinq-h 

£5 B. L. B., Ap., 89 

See Queen v. Hiralal Das 

[8 B. L. B., 3F. B., 422 

S. C. Government of Bengal v. Hiralal Das 
[17 W. R., Or., 39 

3 ^ — . CoytvicMoti of p ud)- 

lie servant. — Sentence. — Where a person in the em- 
ployment of the Court is convicted of a criminal offence 
punishable hy fine or imprisonment, it is quite com- 
petent to the Magistrate in his administrative capacity 
to dismiss him from his office. Queen v. Chunder 
CooMAE Sen 

[1 Ind. Jur., 3X. S., 97 : 5 W. R., Cr., 4 

9. Judge. — Bias. — 

3Jagistraf e^ s juris diet io7i ichere complainant is his 
private servant . — Legality of conviction and sen- 
tence passed by such 3£dg Istrate in such a case . — 
The mere circumstance that a trying Magistrate is 
the master of the complainant does not deprive tlie 
Magistrate of his jurisdiction, though it is expedient 
that such a complaint should be referred to another 
Magistrate. In re the petition of Basapa 

[I. L. R., 9 Bom., 172 

10^ Translations of 

jindings, Record of. — Magistrates are bomid to record 
translations of their fiindings in criminal cases. Reg . 
■y. Katunji Bsuxan . . .1 Bom., 17 

XI. Comments on pro- 

ceedings of Sessions Judge. — Comments l)y a Magis- 
trate, in the form of a supplementary statement 
on the proceedings of the Sessions Judge, disa])p roved 
of. Reg. y. Govinda bin Babaji 

[5 Bom., Cr., 15 

12. W i tne s s 

Threatening ivitness. —In cross-examination before 
the Court of Session, a witness stated that, when she 
was before the committing Magistrate, that officer, 
addressing her, said : — Recollect, or I will send you 
into custody.'*^ Held that if the Magistrate did so 
address the witness, he exceeded his duty. Queen- 
'Empress y. IsHRi Singh , I. L. R., 8 AIL, 672 
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MAGISTRATE, JITRISDICTIOH OF— 

Col. 

1. Appeaeance op Jueisdiction ok Peo- 

CEEDINGS 3606 

2. Geneeal Jueisbictiok . . . 3606 

3. Tbanspee op Mag-isteate DTJEIKO 

Teial 3607 

4. PowEES OP Magisteates . . . 3609 

5. Bepeeencb by othee Magisteates . 3617 

6. Commitment to Sessions Couet . 3619 
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9. Review op Orders .... 3623 

10. Special Acts 3623 


Act XIX op 1838 (Coasting Vessels, 

Bombay) 

Act XXVI op 1850 (Towns Improve- 
ment, Bombay) .... 
Act XXXV op 1850 (Ferries, Bombay) 
Act XXII op 1855 (Ports and Port 

Dues) 

Act I op 1858 (Compulsory Labour, 

Madras) 

Bengal Act III op 1863 (Transport 
op Native Labourers) . 

Bombay Act IX op 1863 (Cotton 

Frauds) 

Bombay Act VIII op 1866 (Poisonous 

Drugs) 

Bombay Act V op 1879 (Land Re- 
venue) 

Bombay Reg. XXI op 1827 (Opium) . 
Cattle Trespass Act, 1857 
Chowkidars . . . . . 

Illegal Confinement 
Madras Act III of 1865 . 

Madras Regulation XI op 1816 
Madras Regulation IV op 1821 
Merchant Seamen's Act, 1859 . 
Penal Code . . . , . 

Police Act, 1861 . . « . 

Post Office Acts, 1854, 1866 , 
Railway Act, 1854 . . . . 

Registration Acts .... 
Salt Laws . . . , . 

Stamp Act, 1869 .... 

Whipping . . . » . 

Witness , . o 
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See Cases under Cantonment Magis- 
trate. 

See Cases under Complaint. 

See Contempt op Court — Procedure. 

[5 B. L. R.,-100 
15 W. B.., Or., 2, 88 

See Criminal Procedure Code, 1882, s. 
164 (1872, s. 122). 

I. 1j. R., 2 Bom., 643 

See Criminal Procedure Code, 1882, s. 
258 (1872, s. 220). 

[I. L, B., 3 Gale., 495 

See Criminal Procedure Code, 1882, s. 
347 (1872, s. 221). 

[I. L. B., 3 Calc., 495 


MAGISTRATE, JUBISDICTIOW OF— 
continued. 

See Criminal Procedure Code, 1882, 
ss. 436, 438 (1872, ss. 296, 297), 

[I. Ii. B., 4 Gale., 16, 647 
I. li. B., 9 Bom., 100 

2 B. Ii. B., S. ., 2 : 10 W. R., Or., 35 

See Cases under Jurisdiction op Crimi- 
nal Court. 

See Cases under Nuisance^ 

See Police Inquiry, 

[2 B. L. B., S. B., e 
3 B-. W., 275 

See Cases under Possession, Order oP 
Criminal Court as to — 

See Prostitute . 3 B. Xj. B., A. Or., 70 
[I. L. B., 6 Calc., 163 

See Cases under Recognisance to keep 
Peace. 

See Sanction to Prosecution — Non- 
compliance WITH SANCTION. 

[I. L. B., 4 Calc., 712 

See Sanction to Prosecution— Power 
to question grant op sanction. 

[I. L. B., 4 Calc., 869 

1 APPEARANCE OF JURISDICTION ON 
PROCEEDINGS. 

X, Ma gistrate with power to do 

particular act or make particular order.— 
Order for onaintenanae under s. o3(S, Criminal Fro» 
cedure Code.— \Y here the law empowers Magistrates 
of a particular grade to do a particular act, or make 
a certain order, it should always appear upon the 
proceedings that the Magistrate making the order or 
doing the act is a Magistrate who had jurisdiction to 
do it. All order under section 536, Criminal Procedure 
Code, 1872, cannot be made by a ^Magistrate of the 
second class. Somree v. Jitun Sonar 

[22 W. B., Cr., 30 

2. GENERAL JURISDICTION. 

“'Magistrate,” Meauing of.— 

Jurisdiction of CriminaL Procedure Code, 1831, s. 
149— Meaning of Magistrate:’— Hui words “a 
Ma«’istrate,’' in section 149 of the Code of Criminal 
Pi’ocedure, mean “ any Magistrate, and^iiot ineiely 
“the Magistrate having jurisdiction." Reg. v, 
Vahala Jetha ... 7 Bom., Cr., 56 


_ 'Magistrate ,” — Criminal Fro- 

cedire Code, IS&l, s.ld.—ICead of the milage.— The 


2 . 


head of a village is within the dehiiitioii ot a Magis- 
trate as defined in section 15 of the Onmuvid Pro- 
cedure Code. Anonymous . 4 Mad., Ap., A 

Q "Magistrate of District,” 

Meaning of. — CriminaL Procedure Code,^ 1831, s, 
61 —Meaning of the words Magistrate of the Dis- 

trl'ct ” in Section 61 of tlie Criminal Procedure Codm 

Akomxmous . • .3 Mad., Ap., A9 


( 3G07 ) 


digest OE Cx\SES. 


( 3608 ) 


MAGISTEATB, JUEISDICTIOH OB— 

continued. 

2. GENERAL JURISDICTION— 

4 ^ District Magistrate.— C7Wm*»« 2 

Procedure Code, 1882, s. 46<S.— The expression The 
District Magistrate^ a Presidency Magistrate, a Suh- 
dlvisional Magistrate, and a Magistrate of the first 
class in section 4SS, Criminal Procedure Code, 1882, 
means the Magistrate of the particular district in 
which the person resides, against whom such a com- 
plaint is made. In be tub petition of Pakbuoin 
[I. L. B., 9 Bom., 40 

5. Criminal Proce- 

dure Code (Act X of 1882), s. 488. — Complaint hy 
a loife ayainst her husband for maintenance, — A com- 
plaint under section 488 of the Criminal Procedure 
Code (Act X of 1882) falls within the cognisance of 
the Magistrate competent to entertain such complaint, 
and within the local limits of whose jurisdiction the 
husband or the father is actually residing at the date 
of such comifiaint. In be the Petition of Pakb- 
UEiN . . . . I. L. B., 9 Bom., 40 

0 . Head Assistant Magistrate. 

— Poioer of Magistrate to order trial of cases of 
offences committed in town outside his division. — An 
objection was taken before the Sessions Judge in the 
hearing of an appeal that the head Assistant Magis- 
trate had no jurisdiction to try the case, he having 
a distinct local jurisdiction which did not include tlie 
town where the ofience ^vas committed. It appeared 
that the head Assistant Magistrate had received 
general instructions from the Magistrate of the dis- 
trict, as a temporary arrangement, to take up crimi- 
nal cases arising within the limits of the said town 
which was not within his division. Held, upon these 
facts, that the head Assistant Magistrate had no 
jurisdiction. Anonymous . 6 Mad., Ap., 43 

7 , Village Magistrate. — Poiver 

to issue summons. — A Village Magistrate has au- 
thority to issue a summons to persons within, but not 
without, the local area of his jurisdiction, whose at- 
tendance may be required in cases which he is em- 
powered to try, Queen v, Kbishnama 

[I. L. E., 5 Mad., 230 

3 . Magistrate also Justice of 

Peace. — 53 Geo. Ill, c. 155, s, 105. — Act VII of 
1853. — A Magistrate being also a Justice of the Peace 
had no jurisdiction to try a British-born subject under 
the Penal Code. His jurisdiction in the trial of such 
subjects was governed and limited by 53 George III, 
cap. 155, section 105, and Act VII of 1853, neither 
of which 'gave him power to award imprisonment in 
default of payment of a fine. Reo-. v. Dixon 

[6 Bom., Cr., 14 

3. TRANSPER OP MAGISTRATE DURING 
TRIAL. 

9 , Summary jurisdiction.— 

Transfer . — Criminal Po^ocedure Code, s$. 56 and 222. 
— Furlough, — The petitioner had been convicted by 
Mr. C., the Assistant Commissioner of Kamroop, in 
the exercise of a summary jurisdiction, under section 


MAGISTRATE, JURISDICTION OB- 

continued. 

3. TRANSPER OP MAGISTRATE DURING 
TRIAL — continued. 

Summary jurisdiction— 

222 of Act X of 1872. . This officer' w^as, in the year 
1872, in charge of the Jorehaut Division in the dis- 
trict of Seebsaiigor, *^with first-class powers and 
powers under section 222’’ of the Act. In 1874! he 
proceeded on furlough to England, and, on his return 
in 1875, was posted to the district of Kamroop, and 
invested with the powers of a Magistrate of the first 
class. Held that section 56 of Act X of 1859 did 
not apply, and that Mr. C. had no summary jurisdic- 
tion in Kamroop ; per Mabkby, J., on the ground 
that, hy the terms in which the Government had con- 
ferred that jurisdiction on Air. €., it had in effect 
“ directed, within the meaning of section 56 of Act 
X of 1872, that he should not exercise that jurisdic- 
tion anywhere but in Seebsaiigor; per AIitteb, */., 
on the ground that the office to which Mr. C. was ap- 
pointed in Kamroop was not equal to, or higher than, 
that which he had held in Seebsaiigor. Queere, per 
AIabkby, J ., — Whether the posting of Air. C. to Kain- 
roop, after his return from furlough, was a transfer 
from Seebsaugor within the meaning of section 56 of 
Act X of 1872. In the matteb of Pubsoobam 
Bobooa 

[I. L. R., 2 Calc., 117: 25 W. B., Cr., 52 

10 . Jurisdiction to complete 

trial, — Transfer of Magistrate ivliile trying a case. 
— Air. M. was appointed by the Local Government, 
under section 37 of Act X of 1872, a Alagistrate of 
the first class, under the designation of Joint Alagis- 
trate, in the district of Afeerut. He was subseqiieut- 
: ly appointed to officiate as Alagistrate of the district 
j of Aleerut during the absence of Air. F. or until 
further orders. While so officiating he was aiipoint- 
ed by a Government notification, dated the lOtli 
July 1880, to officiate as Alagistrate and Collector of 
Gorakhpur, ‘‘ on being relieved by Air. F.” He was 
relieved by Mr. F. in the forenoon of the 23rd July 
1880 ; and in the afternoon of that day, under the ver- 
bal order of Air, F., he proceeded to complete a criminal 
case which he had commenced to try while otficiatiiig 
as Alagistrate of the district of Aleerut. All the ev.u- 
deiice in this case luid been recorded, and it only re- 
mained to pass judgment. Air. M. accordingly pass- 
ed judgment in this case and sentenced the accused 
persons to various terms of imprisonment. Meld 
(Sfankie, j,, dissenting) that Air. M. retained his 
jurisdiction in the district of Aleerut so long as lie 
stood appointed by the Government to that district 
and no longer, and the effect of the order of the lOtli 
July 1880 was to transfer him from the district of 
Meerut from the moment he was relieved by Air. F. 
of the office of Magistrate of that district, and from 
that moment he no longer stood appointed to that 
district and could exercise no jurisdiction therein as 
a Alagistrate of the first class ; and that, therefore, the 
conviction of such accused persons had been properly 
quashed on the ground that Air. M. had no jurisdic- 
tion, Empeess of India v. Anand Saeup 

[I. L. B., 3 AIL, 563 
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continued. 

3. TRANSFER O'P MAGISTRATE DURING 
TRIAL — continued, 

11. — Glaange of powers of Magis- 

trate wMle case is proceeding, — Noiijication 
taking effect retrospectivelg . — On the 22ncl of May 
1878 a Deputy Magistrate invested with third class 
powers only, sentenced an accused person to three 
months’ imprisonment under section 417 of the Penal 
Code, thus exercising second class powers. On appeal 
the Magistrate, on the 18th June, annulled the sen- 
tence and directed a new trial, under section 284 of the 
Code of Ciiminal Procedure. On the 26th of June 
the Government issued a notification, investing the 
Deputy Magistrate with second class powers, to take 
effect from the 25th of March to the 31st of May 
1878, Meld that the notification did not render the 
Magistrate’s order illegal, as the Deputy Magistrate 
had no jurisdiction to exercise seeond class powers on 
the 22nd of May. Iir the mattee of StiEaEE 

[3C.L. B., 281 

12. Appointment of Magistrate. 

’^Time from which order of appointment dates . — An 
Assistant Magistrate convicted an accused on the 12th 
August, and by an order of even date such Magis- 
trate was invested with power to act as a Magistrate 
of the first class, although the fact that he had been 
so invested with full powers was not communicated 
to him until the 23rd idem. The accused appealed 
to the District Magistrate and was acquitted. On 
motion made to the High Court to set aside the 
acquittal, on the ground that, after the date of the 
order of the Lieutenant-Governor investing the 
Assistant Magistrate with further powers, no appeal 
lay to the District Magistrate, — Meld that, even sup- 
posing the Lieutenant-Governor’s order conferred 
first class powers upon the Assistant Magistrate from 
the moment it was made, it must he shown, before the 
District Magistrate’s decision could he set aside, that 
the order of the Lieutenant-Governor w^as signed be- 
fore the conviction. Q,u(Bre , — Whether an order in- 
vesting a Magistrate with first class powers is of any 
force, or amounts to an authority to exercise such 
powers, until the order has been officially communi- 
cated to the Magistrate. the mattes of the 
petition of Mghambd Eshae. Chundeo Mae- 
WAEI V, Mohambd Eshak 

[I. L. R., 6 Calc., 4=76 

See Empeess of India «. Anand Saeup 

[I. Ii. B., 3 AIL, 563 

4. POWERS OF MAGISTRATES. 

13 , Magistrate of first class. — 

Sentence. — Appellate Court. — ^Enhancement of pun- 
ishment . — As an Appellate Court, a first class Magis- 
trate has power to pass any sentence wdiich a Subor- 
dinate Magistrate might have passed. Anonymous 
Case , . , . I. Ij. B., 1 Mad., 54: 

14 , Magistrate of second class. — 

Criminal Procedure Code, 1882, s. 206 , and sch. Ill, 
arts. II, III (7). — Power to commit for trial . — 
Case trlahle hy Court of Session and Magistrate 


MAGISTRATE, JURISDICTION Off- 

continued. 

4. POWERS OF M'AGISTRATES~coM25^?2«ecl. 

Magistrate of seeond class — continued, 
of the first class. — Discharge of aoetised. — A com- 
plaint of an offence made punishable by section 
392 of the Penal Code was brought in the Court 
of a Magistrate of the second class, who had been 
invested with the powers described in section 206 
of the Criminal Procedure Code. The Magistrate 
passed an order directing that the inquiry should 
he held in his Court, and accordingly an inquiry 
was held under the provisions of chapter XVIII 
of the Criminal Procedure Code, and the accused 
was discharged. Meld that powers conferred under 
section 206 of the Criminal Procedure Code convey 
authority to carry into effect any of the provisions 
of chapW' XVIII of the Code; that the procedure 
to he adopted under chapter XVIII is not confined to 
cases exclusively triable by a Court of Session, but is 
also applicable to cases which, in the opinion of the 
Magistrate concerned, ought to be tried by such 
Court ; that the order of the Magistrate in the present 
case, directing inquiry to be held in his Court, must 
be taken to mean that, in his opinion, the case 
referred to was one which ought to be tried by a 
Court of Session ; and that his order discharging the 
accused was therefore legal. Ramsundae v. Nieo- 
TAM .. . . . I. L. R., 6 AIL, 4=77 

15, Penal Code, s. 71, 

— Criminal Procedure Code, ss. 39, 235^ — Rioting, 
grievous hurt, and hurt. — Punishment for more 
than one of several offences. — Powers of Magistrate 
of first class conferred on Magistrate of second 
class during trial. — Power to sentence as first class 
Magistrate,~Oi\ the 8th August 1884, a Magistrate 
of the second class began an inquiry in a case in 
which several j^ersons were accused of rioting and of 
voluntarily causing grievous hurt. On the 6th Sei3- 
temher, the powers of a Magistrate of the first class 
were conferred on the Magistrate by an order of Gov- 
ernment, which was communicated to him on the 8th 
September. On the 9tli September, the case for, the 
prosecution having closed, the Magistrate framed 
charges against each of the accused under sections 
323 and 325 of the Penal Code, recorded the state- 
ments of the accused and the evidence for the defence, 
and, on the 10th September, convicted the accused of 
all the charges, passing upon each of them, in respect 
of each charge, sentences which he could pass as a 
Magistrate of the first class, hut could not have passed 
as a Magistrate of the second class. On appeal, the 
Sessions Judge, on the ground that the prisoners had 
committed the offence described in section 148 of the 
Penal Code, held that the sentences passed by the 
Magistrate w^ere illegal, as being inconsistent with 
the provisions of section 71, paragraphs 2 and 4, and 
he accordingly reduced the sentences of imprisonment 
which the Magistrate had passed to the maximum of 
imprisonment which the Magistrate could have in- 
flicted under section 148. Beld, by the Full Bench 
(Petheeam, G. J., and Beodhuest, J., dissenting), 
that the sentences passed by the Magistrate were 
legal. Per Oldfield, Maiimood, and DuTHOiTa 
JJ,, that, with reference to the terms of section 39 of 
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4. POWEES OF MAGISTEATES--co?e^m«e(^. 

Magistrate of second class — continued. 
fhe Criminal Procedure Code, a Magistrate of the 
second class who has hegun a trial as such and con- 
tinued it in the same capacity up to the passing 
of sentence, and who, prior to passing sentence has 
been invested with the powers of a Magistrate of the 
first class, is competent to pass sentence in the case as 
a Magistrate of the first class. Per Petheram, C. J., 
that a case must he taken to be tried upon the day 
the trial commences ; that, for all the purposes of the 
trial, the Magistrate in this case retained the status 
of a Magistrate of the second class, and that he was 
therefore not competent to pass sentence as a Magis- 
trate of the first class. Per Brodhuest, J., that 
the sentences passed by the Magistrate were, as a 
whole, illegal; that if he had convicted the accused 
under section 148 of the Penal Code, his order would, 
under the circumstances, have been legal. Queen- 
Empress V. Pershar . I, Ij. B., 7 All, 4:14 

X 0 . Joint Magistrate with. 

powers of Magistrate of district. — Criminal 
procedure Code, .1861, ss, 15, 28, and 68, — A Joint 
Magistrate who has been vested with the full powers of 
a Magistrate of a district, and to whom a case is duly 
made over by the Magistrate, is competent, under sec- 
tions 15, 23, and 68 of the Code of Criminal Procedure 
to initiate proceedings without any formal complaint 
against parties other than those mentioned in the 
original complaint. In the matter of the petition 
OF Euohmiput Singh . 18 W. B., Cr., 48 

17 ^ Subordinate Magistrate,— 

JPower of, to try case on report of police or on cow- 
plaini, — A Subordinate Magistrate (second class), 
who is not specially vested with powers under section 
66 (a) of the Code of Criminal Procedure, 1861 (as 
amended by Act VIII of 1869), has no jurisdiction to 
try a case on the report of a police officer, or on 
a complaint directly preferred to him. In the 
MATTER OF THE PETITION OF ShANKAE ABAJI 

Hoshing . . . , 6 Bom., Cr., 69 

X 8 . — Magistrate of third elass.— 

JPower to entertain charge in police report . — Cri- 
minal ^Procedure Code, 1872, s. 123 . — A Magistrate 
of the third class can try a person accused of a cog- 
nisable offence, who has been forwarded to him by an 
officer in charge of a police station, under section 
123 of the Code of Criminal Procedure. Eeg. v. Lala 
Shambhh 10 Bom., 70 

X 9 . Deputy Magistrate.— 

in appearance of party bailed. — In consequence of the 
default ill appearance of a person hailed, the surety 
was compelled to pay the penalty mentioned in the 
recognisance. The Deputy Magistrate applied for 
and received the permission of the District Magistrate 
to try the accused under section 174 of the Penal 
Code. Retd that the Deputy Magistrate had no 
Jurisdiction to try the case, it not having been refer- 
red to him “ either on complaint preferred directly to 
the Magistrate or on the report of a police officer 
I^XJEEN t?. TAJTJMADRI LahORY 

■ [1 B, U E., A. Cr., 1 : 10 W, R., Cr., 4 
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4. POWEES OF MAGISTRATES— 

20. Power of delegation' of 

authority to receive complaints. — Criminal 
procedure Code, 1869, ss. 23 (d) and 66 (6). — Order cf 
Local Government, Lffect of — The power of a Magis- 
trate to delegate the receiving of complaints under 
section 66 (b), Code of Criminal Procedure, is not equi- 
valent to the power of the Local Governinent to in- 
vest with local jurisdiction under section 23 {d), and no 
Magistrate can act under chapter XX who has not 
been legally invested wdth the local jurisdiction. No 
order of the Local Government under the latter sec- 
tion can legally have retrospective effect. Mac- 
donald V. Riddell . . 16 W. B., Cr., 79 

21. Power to refer case where 

no jurisdiction to try it, — Power to try case 
without complaint, — A Subordinate Magistrate has 
no power to refer a case, which he has himself no 
jui’isdiction to try, to a full- power Magistrate, and 
the latter has, therefore, under such circumstances, 
no jurisdiction to take up the case without a com- 
plaint being made to him. Eeg. v, Bagf valad 
Owsari , . . , 4 Bom., Cr., 84 

22. Power to refer ease sent for 

investigation by Civil Court. — Power to try 
case icithout complaint. — JELeld that the Magistrate 
of a district, to whom a case has been sent for inves- 
tigation by a Civil Court, has no power to refer it to 
a full-power Magistrate, and the latter has, therefore, 
under such circumstances, no jurisdiction to take 
up the case without complaint made to him. Eeg. 
Dip Chand Khushal . . 4 Bom., Cr., 30 

23. — Magistrate trying case Mm- 

self after referring it.— Trial tvithout recording 
proceeding under s. 86, Criminal Procedure Code, 1869* 
— A Magistrate of a district, before whom a complaint 
had been made, without complying with the provisions 
of section 66, Act XXV of 1861, sent the petition to he 
disposed of by a Deputy Magistrate ; and wlien the 
Deputy Magistrate had proceeded to some extent with 
the case, the Magistrate took it up and triedit himself. 
Seld that the Magistrate, having once sent the case 
to the Deputy Magistrate for trial, had no power to 
try the case himself without formally recording a 
proceeding under section 36 of Act Vlil of 1869. 
Queen v. Gibish Chandra Ghose 

[7 B. D. E., 613 : 16 W. B., Cr., 40 

24. Order for dismissal of com- 

plaint. — Discharge of accused . — Code of Criminal 
Procedure, Act A" of 1882, ss. 253, 259. — A Magis- 
trate is not competent to pass an order of dismissal or 
discharge in consequence of the absence of the com- 
plainant ill w^arraiit cases not coming within section 
259 of the Code of Criminal Procedure, except in cases 
coming within the last clauses of section 253 of the 
same Code. Govinda Bass v, Dulall Bass 

[I. li. E., 10 Calc., 67 : 13 C. L. E., 408 

25. Eemoval of case from file of 

Deputy Magistrate. — Criminal Procedure Code 
(Act XXV of 1861), s. 66.-^Act Fill of 1869, 
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4. POWERS OF MAGISTRATES— 

Bemoval of case from file of Deputy Ma- 
gistrate — continued, 

.V. SB. — Discretion of Court . — Interference by the 
High Court in a case where the Magistrate had im- 
properly exercised his discretion in removing a case 
from the file of a Deputy Afagistrate. In the mat- 
ter OF THE PETITION OF NABA KtTMAR IIANEEJEE 

[5 B. D. B., Ap., 45 

26. Power to refer to Subordi- 

nate Magistrate.— A full-power Magistrate has 
no authority to refer for disposal to a Subordinate 
Alagistrate a complaint made originally to such full- 
power Alagistrate. Re a. v, Papidio AIuthdo 

[9 Bom., 167 

27. Reference to District Ma- 

gistrate. — Powers of second class Magistrate . — 
Committal to Court of Sessions . — Criminal Proce- 
dure Code, 1882, s. 349. — An Assistant Magistrate 
convicted a person under sections 406 and 417 of the 
Penal Code, and referred the case to the District Ma- 
gistrate for sentence under the provisions of section 
349 of the Code of Criminal Procedure. The Dis- 
trict Magistrate was of opinion that the offence was 
one properly punishable under section 420 of the 
Penal Code, and one which the Assistant Magistrate 
had no jurisdiction to deal with, and that therefore 
the reference under section 349 was ultra vires and 
illegal. On a reference to the High Court, — Held 
that the Assistant Magistrate was not wholly with- 
out jurisdiction, as he was competent to commit the 
accused to the Court of Session, though not to hold 
a trial, and that the District Magistrate might, if he 
thought proper, commit the accused to the Court of 
Session. Abdul Wahab v. Chandia 

[I, L. B., 13 Gale., 305 

28. Magistrates not Justices of 

tbe Peace. — Madras Boat Rules. — Act IP of 
1842. — Act IX. of 1846. — Liahility of owner under 
rule 7. — Burden of Under Act IX of 1846, 

the Madras Government is authorised to make, in re- 
spect of ports in the presidency, such regulations for 
the management of boats and such other matters as 
are provided for by Act IV of 1842 in respect of the 
Madras roads, being similar in principle to the provi- 
sions of the said Act, but varying in detail as local 
circumstances may require. Act IV of 1842, section 
24, empowers a Justice of the Peace of the town of 
Madras to hear and determine all pecuniary forfeiture 
and penalties had or incurred under or against that 
Act. Meld that it was comx^etent to the Government 
of Madras to provide that cases cognisable under the 
rules passed in accordance with Act IX of 1846 
should be heard and determined by Magistrates not 
being Justices of the Peace. In re Routhakonni 

[I, L. B., 9 Mad., 431 

29. Reference to first class Ma- 

gistrate. — Criminal Procedure Code, 1882, s. 349. — 
A second class Alagistrate having convicted a person 
of theft and sent him to a first class Magistrate for 
enhanced punishment as an old offender, under section 

III 
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349 of the Code of Criminal Procedure, the first class 
Magistrate returned the prisoner to the second class 
Magistrate and directed that officer to commit the 
case to the Sessions. On a reference by the Sessions 
Judge, the High Court, while allowing the committal 
to stand, directed that in all cases referred under sec- 
tion 349 of the Code of Criminal Procedure, the 
Court to which the case is referred should disj)ose of 
the case itself and not send it back to the Court by 
which the reference is made for committal to the Ses- 
sions. Queen-Emfeess V. Viranna 

[I. L. B., 9 Mad., 377 

SO. Return by Subdivisional 

Magistrate of case referred to Mm.— Criminal 
Procedure Code, s. 349 . — Order. — Committal . — 
Under section 349 of the Criminal Procedure Code 
(Act X of 1882), a second class Magistrate transmit- 
ted a case to a Subdivisional Magistrate, being of 
opinion that a more severe x)unishment was deserved 
than be (the second class Magistrate) was empowered 
to infiict. The Subdivisional Magistrate, instead of 
disjDOsiiig of the case himself, returned it to the 
second class Magistrate for committal, and thereupon 
the latter committed it. Held that the action of 
the Subdivisional Magistrate, in returning the case 
to the second class Magistrate, was illegal, as he was 
bound to xmss a final judgment, sentence, or order. 
His order was, therefore, annulled, and he was di- 
rected to dispose of the case himself. Qxjeen-Em- 
PRESS V, Havia Tbllapa . I. L. B., 10 Bom., 196 

Deputy Magistrate in charge 

of District Magistrate’s of0.ee. — Criminal 
Procedure Code, 1882, s. 437. — A Deputy Magistrate 
placed in charge of the current duties of the District 
Magistrate’s office is not thereby vested with juris- 
diction under section 437 of the Code of Criminal 
Procedure. Ramanund Mahtan v. Koyeash 
Mahtan . . . I. L. B., 11 Calc., 23B 

32. Reference to Deputy Ma- 

gistrate for enquiry. — Criminal Procedure Code, 
1861, s. 273. — Where a case was referred to a Deputy 
Magistrate for inquiry only, that inquiry cannot be 
regarded as a trial. Where a Deputy Magistrate is; 
competent to try a case, it is doubtful whether it is 
in accordance with the spirit of section 273 of the 
Criminal Procedure Code for the Magistrate to refer 
it to him for inquiry only. Queen v. Bawul Sinoh 
[1 W., Ed. 1873, 306 

33 ^ Reference to District Magis- 

trate by Civil Court for inquiry. — Power to 
refer it to Deputy Magistrate. — A District Magis- 
trate to whom a case in which four persons were 
specially committed by a Miinsif for investigation of 
charges of forgery, perjury, &c., has no power under 
section 273 of the Criminal Procedure Code, 1861, to 
refer it to the Deputy Magistrate. Queen v, Ruttee 
RAM 2 N. W., 21 

■ ^UEEN u. Assuf Ali Khan . 3 H. W., 126 

5 2 


Reference to first class Magistrate— com- 
ttnued. 
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continued. 

4. POWERS OF MAGISTRATES— 

34 ^ Power to transfer ease sent 

for inquiry. — Reference ly Civil Court. — Order 
of commitment hy Suhordinate Magistrate. — Criminal 
Procedure Code^ 1869, ss. 273 and 171. — A Small 
Cause Court Judge sent a case for investigation to tlie 
head Assistant Magistrate under the provisions of 
section 171 of the Criminal Procedure Code. The 
head Assistant Magistrate transferred the case for 
investigation to the Subordinate Magistrate, who com- 
mitted the case to the Sessions. Meld that the order 
of commitment was had. Section 273 of the Code of 
Criminal Procedure is inapplicable to a case referred 
to a Magistrate under section l7l. Anonymous 

[6 Mad.j Ap., 41 

35 , Eeferenee by District Ma- 

gistrate to Subordinate Magistrate. — Crimi^ 
nal Procedure Code, 1861, ch. AiX. — The Magis- 
trate of a district or division is authorised, under 
section 273 of the Criminal Procedure Code, to trans- 
fer proceedings under chapter XIX of that Code to 
his subordinates. Queen v. ABDOOLiiAH 

[2 W., 401 

30 . Eeferenee to full-power 

Magistrate. — Subordinate Magistrate . — Criminal 
Procedure Code, 1861, clh. XVI. — Meld that the 
Magistrate of a district before whom a criminal case 
is brought, either on complaint preferred directly 
to such Magistrate, or on the report of a police offi- 
cer, cannot, under section 273 of the Criminal Proce- 
dure Code, refer such case to a full-power Magistrate. 
A full-power Magistrate, though executively inferior 
to the Magistrate of the district, was not a Subordinate 
Magistrate within the meaning of chapter XVI of the 
Criminal Procedure Code, nor was he “ immediately 
subordinate^^ to the District Magistrate within the 
meaning of section 434 of the same Code. Reo-. v. 
Keishna Pahasheam . , 5 Bom., Cr., 69 

37 . Power to refer cases for 

inquiry. — Criminal Procedure Code, 1861, s. 278. 
— Under section 273 of the Criminal Procedure Code, 
a full-]30wer Magistrate may refer for inquiry to a 
Subordinate Magistrate (criminal cases, that is, primd 
* facie, any criminal case). The reference may be for 

inquiry or for trial by the Subordinate Magistrate, or 
i with a view to commitment either to a Court of 

i" Session or the High Court. Anonymous 

? [4 Mad., Ap., 40 

88. — Criminal Proce- 

dure Code, 1869, ss. 68, 273. — Section 273 of the 
Criminal Procedure Code, 1869, applies only to 
criminal cases brought before the Magistrate of the 
district, and either on complaint preferred direct to 
such Magistrate or on the report of a police officer. 
There is no provision of the Codewvhich authorises a 
Magistrate acting under section 68 of the Code to 
refer the case for enquiry or trial to another Magis- 
trate.- Section 68 merely authorises him to take 
cognisance of offences without complaint and to issue 
summons or warant. Anonymous 

[7 Mad., Ap., 2 


MAGISTRATE, JDBISDICTIOM OP— 

consumed. 

4. POWERS OF MAGISTRATES— 

Power to refer eases for inquiry— 
nued. 

39 . ■ ^ Criminal Proce- 

dure Code, 1861, s. 273 . — Criminal Procedure Code, 
1869, s. 23 {g). — Power to refer cases to other Magis- 
trates . — Section 23 {g) of the Code of Criminal Proce- 
dure, 1869, makes the Magistrate of a district com- 
petent to refer cases under section 273 of the Code to 
a Divisional Magistrate exercising full |)owers, Ano- 
NY-Mous .... 7 Mad., Ap., 5 

40. Criminal Pro- 

cedure Code {Act XXV of 1861), s, 273. — Grievous 
hurt . — A Magistrate has no power, under section 
273 of the Code of Criminal Procediire, to refer a 
case of grievous hurt for trial to a Deputy Magis- 
trate having only the power of a Subordinate Magis- 
trate of the second class. Gabind Chanbea Biswas 
V, Hem Chanbba Baebeb' . 6 B, L, B., Ap,, 115 

41. Reference of vase 

after initiaiion to Subordinate Magistrate . — Criminal 
Procedure Code, 1872, ss. 44,45,47, 49 . — In all cases 
in which a Magistrate refers a complaint already initi- 
ated to a Subordinate Magistrate for inquiry, the 
Procedure adopted for the purpose ought to conform 
either to section 44 or section 49 of tiie Criminal 
Procedure Code. Ramzan Ali r. Duhpo Komilla 

[24 W. E., Or., 58 


42. — ■ — ■ Criminal Pro- 

cedure Code, 1872, s. 45. — Pending inquiry into a 
charge of house-breaking, the second class Magis- 
trate of B. Division w’as transferred to A. Division, 
The case was transferred to his file by the District 
Magistrate. In the course of inquiry it appeared 
to the second class Magistrate that the offence com- 
mitted was robbery, and therefore not triable by him. 
Proceedings were accordingly stayed and the case 
submitted to the Magistrate of the division. The 
Magistrate of the division, considering he had no 
jurisdiction as the offence was not committed in Ins 
division, forwarded the case to the Magistrate of the 
district. The Magistrate of the district ordered that 
an inquiry should be held, and that the case should 
he committed to the Sessions hy the second class 
Magistrate if there was sufficient evidence. I'lie 
second class Magistrate accordingly committed the 
case to the Sessions. Meld that the order of the 
District Magistrate was illegal. Queen v. Ababa 
Venkanna . . 1 . L.B., 4 Mad., 827 

43 . Power of District Magis- 

trate to refer case referred to Mm for' trial. 
— Reference to full-power Magistrate. — Criminal 
Procedure Code, 1861, s. 276. — It is competent for 
the Magistrate of a district to refer for trial to a full- 
power Magistrate a case submitted, under section 276 
of the Code of Criminal Procedure, to such Magis- 
trate of the district by a Subordinate Magistrate. 
Reg. V. Mangla Bhulia .7 Bom., Or., 69 
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continued. 

5. REFERENCE BY OTHER MAGISTRATES 
— continued. 




44 . Power in case referred for 

enhancement of punislinient. — Criminal Fro-, 
cedure Codcy 1872, s. 46. — Power to order committal 
for trial.— K Magistrate, to wliom a case is re- 
ferred for enhancement of piihisliment under section 
46 of the Criminal Procedure Code, may order the 
committal of the case for trial by the Sessions Court. 
In the mattes of CHINNIMABEiaADU. 

[I. E. B., 1 Mad., 289 


45. : Criminal Fro* 

cedure Code, 1872, s. 46 . — A Magistrate to whom a 
case is referred for enhanced punishment has no 
power to send the case for inquiry to another Magis- 
trate. Queen v, Velayudum 

[I. L. R., 4 Mad., 233 


46. Criminal Fro- 

Cedure Code, 1872, s. 46. — Return of case referred 
under s. 46 . — It is not competent for a Magistrate, 
to whom a case has been referred under section 46 of 
the Code of Criminal Procedure, to return the case to 
the referring Magistrate, on the ground that in his 
opinion the latter has power to pass an adequate 
sentence. All orders j)assed after a case has been so 
returned are illegal. Dula Faqueer v. Bhagirat 
Sircar 6 C. L. B., 276 


47 . — Criminal Pro- 

cedure Code, 1872, ss. 46,143. — Order, — Committal. 
— The word “ order in section 46 of the Coda of 
Criminal Procedure, associated as it is with the words 
“ judgment and sentence,^' means k final order, — i.e., 
one disposing of a case so far as the Magistrate, to 
whom a Subordinate Magistrate submits the proceed- 
ings of the case for higher punishment, is concerned. 
It does not deprive that Magistrate of the exercise 
of his discretion as to its being a proper case for the 
Sessions, and of the power of committing it for trial 
given by section 143 of the Code of Criminal Pro- 
cedure. Impeeatbix V. Abdulua 

[I. li. E., 4 Born., 240 


48, ^ ^ — - Criminal Pro- 
cedure Code, 1872, ss. 41, 44, 46, 284. — Covenanted 

Magistrate of the third class on tour in divisioti of 
a district. — Subordination to Magistrate of the 
division . — A Magistrate of a division of a district 
made over, under section 44 of Act X of 1872, a case 
of theft for trial to a Magistrate of the third class, 
who was on tour in his division, in the discharge of 
his public duties. The latter, who had jurisdiction, 
found the accused person guilty, and considering that 
the accused person ought to receive more severe 
punishment than he was competent to inflict, under 
the provisions of section 46 of Act X of 1872, sub- 
mitted his proceedings to tile former, who thereupon, 
under the i)rovisions of the same section, passed 
sentence on the accused person. Held that the third 
class Magistrate was “ subordinate’^ to the Magistrate 
who originally made over the case to him, within the 
meaning of section 41 of Act X of 1872, and the 
procedure of the Magistrates was therefore according 
to law. Held also that, assuming that he was not so 


Power in case referred for enliancemeiit; 
of punishment— 

“ subordinate,” the provisions of section 284 of Act X 
of 1872 would not have been applicable, as those pro- 
visions do not refer to the illegality of a sentence, or 
to the case of a Magistrate transferring a case who 
has no j)Ower of transfer, but to the invalidity of a 
conviction for want of jurisdiction. Empress v. 
Kallu . . . . I. L. B., 4 All., 366 


49 . Power to annul conviction 

in offence not triable by Subordinate Magis- 
trate, — Criminal Procedure Code, 1872, s, 284 . — 
Where, on appeal from a conviction, by a Subor- 
dinate Magistrate, of an offence triable by him, the 
Magistrate of the district is of opinion that the evi- 
dence in the case establishes a graver offence against 
the accused not triable by the Subordinate Magis- 
trate , — Held that the Magistrate of the district has 
no i:)Ower to annul the conviction and sentence under 
section 284 of the Code of Criminal Procedure, hut 
should report the matter for the orders of the High 
Court. Reg. v. Tukakam Raghg . 12 Bom., 234 


50 , Reference to Magistrate 

with power to hear appeals. — Criminal Pro- 
cedure Code, 1861, s. 276, — Reference of oases by Sub» 
'trdinate Magistrates. — Held that a full-]>ower Ma- 
gistrate, though empowered to hear appeals, is not 
uherehy i^laced in the position of the Magistrate of the 
district, and that, therefore, Siibordiiiate Magistrates 
should not refer cases, under section 276 of the Code 
of Criminal Procedure, to such Magisti’ate, hut to 
the Magistrate of the district, to whom alone they 
are subordinate. Reg. v. Bhagu bin Shabaji 

[5 Bom., Cr.j 47 


5X. Reference to Magistrate 

under s. 277, Criminal Procedure Code, 
Power to send to Sessions for higher sentence, 
— Where a case is referred to a Magistrate under 
section 277 of the Code of Criminal Procedure, the 
Magistrate alone has jurisdiction, and cannot com- 
mit to the Sessions, on the ground that he considers 
the sentence which he is empowered to infiict is in- 
sufficient, In be Bhiokaree Mullice: 

-[lOW. B., Cr.,:5C>' 


52, — S ub or d inat e 

Magistrate. — Held that a Subordinate Magistrate 
acted correctly, under section 277 of the Code of 
Criminal Procedure, 1861, in referring a case, not to 
the Magistrate of the district, but to the Assistant 
Magistrate in charge of the subdivision to which he 
vvas attached. In the matter of Nibbee Teehi- 
nee . . • , 11 W . R,, Cr,, 7 


53 ^ ^ — Issue of circu~ 

lavs . — Circulars issued by a District Magistrate for- 
bidding all the Subordinate Magistrates from taking 
up cases, if they thought they should have to act 
under the provisions of section 277 of the Criminal 
Procedure Code, 1861, were, on reference by a Sea* 

5 z %. ■ 
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coniimied. 

6 . REFERENCE BY OTHER MAGISTRATES 
— continued, 

Eeference to Magistrate under s, 277, 
Criminal Procedure Code, ISGl—cow^i- 

nued. 

Bioiis Judge, annulled as beyond tbe competence of the 
District Magistrate, and based on a misunderstand- 
ing of section 277. Rsa. v . GtrifA bin Reqnak 

[3 Bom., Cr., 29 

54. J^oioer to dispose 

of case. — On reference by a District Magistrate, a 
sentence passed by a full-power Magistrate, in a case 
submitted to liiin by a second class Subordinate 
Magistrate, under section 277 of the Criminal Pro- 
cedure Code, 1861, annuDed, as tbe Magistrate of the 
district alone had power to dispose of cases under 
that section. Reg. v, Kubeeio Katno 

[4 Bom., Cr., 8 

Anonymous , . *5 Mad., Ap., 43 

6 . COMMITMENT TO SESSIONS COURT. 

55 , Obligation to commit.— JP^r- 

jury committed in proceeding under s. 318^ Criminal 
Procedure Code, 1861. — A Magistrate has no jnris- 
diction to try, but must commit to the Sessions, a 
case of perjury committed before him in the course 
of a proceeding taken under section 318 of the Code 
of Criminal Procedure. Queen v. Bulobam 

[7 W. R., Cr., 104 

50 , Power to commit. — Criminal 

Procedure Code, 1861, s. 171. — False evidence . — 
Preliminary inquiry. — A Munsif sent a witness be- 
fore a Magistrate, in order that the latter might hold 
a preliminary investigation on a charge of giving 
false evidence, under section 193 of the Penal Code. 
The Magistrate, 'without completing the investigation, 
sent the case back to the Munsif, who finally com- 
mitted the iDi’isoner. Meld that, wdiile the Munsif 
could have committed the prisoner himself under 
section 173 of the Criminal Procedure Code, without 
sending him before the Magistrate to conduct the 
preliminary investigation on a charge of giving false 
evidence, the Magistrate had acted irregularly in not 
himself completing the inquiry. Case remanded to 
the Magistrate accordingly. Queen u. Jan Maho- 
med . 3 B. L. R., A. Cr., 47 : 12 W. R„ Cr., 41 

57 , Case sent hy Civil 

Court for investigation under s. 171, Criminal Pro- 
cedure Code, 1861. — When a Civil or Criminal Court 
sends a case for investigation to a Magistrate under 
section l7l of the Code of Criminal Procedure, the 
Magistrate to whom the case is sent must himself 
hold the investigation. Anonymous 

[6 Mad., Ap., 2 

53 , — Commitment hy 

Subordinate Magistrate in case not exclusively triable 
hy Sessions Court. — A commitment by a Subordinate 
Magistrate to the Sessions Court 'with respect to 
offences not exclusively triable by the Sessions Court 
is good. Anonymous , . 6 Mad., Ap., 17 


MAGISTRATE, JITBISDICTIOM OP— 

continued. 

6 . COMMITMENT TO SESSIONS COURT 
— continued. 

59 , Power to direct committal. 

— Sessions Judge, Power of. — A Magistrate of the 
district has no power to direct a Subordinate Ma- 
gistrate to commit for trial in the Sessions Court 
accused persons who have been discharged by the 
Subordinate Magistrate, and sneh committal when 
made hy the Subordinate Magistrate is illegal. The 
Sessions Court is the only authority empowered by 
law to direct a committal. Anonymous 

[4 Mad., Ap., 31 

60. — Commitment by 

Sessions Judge to Magistrate. — Trial by Joint 
Magistrate. — Where a Magistrate of a district who 
had discharged a prisoner was subsequently directed 
by the Sessions Judge to commit him for trial, and 
the commitment was eventually made by the Joint 
Magistrate, — Seld that such commitment 'vvas not 
illegal. Although ordinarily the order of the Ses- 
sions Judge would be directed to the Magistrate who 
had discharged the accused person, yet there is no- 
thing in the Criminal Procedure Code to prevent such 
Sessions Judge from directing a committal by any 
Magistrate who is authorised to make commitments. 
Queen v. Lekhrajt . . . 2 IST. W., 132 

[S. O. Agra, P. B., Ed. 1874, 208 

02 , — Reference to Ses- 

sions Court. — Criminal Procedure Code, 1861, 1869, 
s. 433 . — Where a Magistrate of the district thinks 
that in any case tried by a Magistrate subordinate to 
him a failure of Justice has occurred, in consequence 
of the latter not committing the accused for trial at 
the Court of Session, he should refer the case, with 
an expression of his opinion, to the Sessions Court, 
which has power, under section 435 of the Code of 
Criminal Procedure, to direct a commitment to the 
Sessions Court for trial. Section 435 having been 
altered by Act VIII of 1869, it is no longer necessary 
to refer such cases to the High Court, as required by 
the Courtis ruling in Meg. v. Ckanveraga bin Clian- 
basaya, 5 Bom., Cr., 63. Reg. v. Kala bin Hari 
Gama . . , . « 7 Bom., Cr., 72 

62. Criminal Proce- 

dure Code {Act VIII of 1869), s. 435. — Case dis- 
missed without sufficient inquiry. — Senihle, — When 
a charge is dismissed by a Subordinate Magistrate 
without inquiry, a Magistrate has no power, under 
section 435 of Act VIll of 1869, to order a trial be- 
fore another Magistrate, but can only order a com- 
mitment to the Court of Session. Queen v. Hira- 
LAi' Sing 

[5 B. Ij. B., Ap., 48 : 14 W. B., Cr., 8 

63. Power to set aside 

finding where the Magistrate acted tvUhout jurisdic- 
tion.— Criminal Procedure Code,1869iS.435. — Where 
a Subordinate Magistrate of the first class acting with- 
out jurisdiction held a trial and acquitted the accused 
person under section 255 of the Code of Criminal 
Procedure, — Held that the High Court alone could 
set aside the finding under section 404, and that the 
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maoistbate, jukisbictioh of— 

continued. 

6. COMMITMENT TO SESSIONS COURT 
— continued. 

Power to direct committal — continued. 

Magistrate of the district had no power to do so 
under section 435 of the Code as amended by Act 
VIII of 1869. Anonymous . 4 Mad., Ap„ 61 

04;^ Magistrate and 

J'oint Magistrate t ]?ower of, — Preliminary inquiry. 

— Legally, and for the purposes of a commitment, a 
Magistrate and Joint Magistrate have equal powers, 
and the Joint Magistrate is not hound to act upon the 
instructions of the Magistrate in a judicial proceed- 
ing, such as the commencement of a preliminary in- 
quiry. Queen v, Tiukoo Goala 

[8 W. B., Cr., 61 

65. ■ Power to direct 

re’trial , — Criminal Procedure Code^ ISSf s. 435 . — 
Where a Suboi-dinate Magistrate discharges a person 
accused of an offence not being an offence specified in 
the seventh column of the schedule to the Criminal ' 
Procedure Code as triable by the Court of Session only 
or by the Court of Session or Magistrate of the dis- 
trict, the District Magistrate has no power to direct 
a re-trial under the provisions of section 435 of the 
Code of Criminal Procedure. Reg-, v. Subhana bin 
Ganu ...... 9 Bom., 169 

60. Courts of head 

Assistant Magistrate and Deputy Magistrate . — 
Trial of Munsif for extortion. — Mad. Reg, VI of 
1816, s. 8. — The Courts of the head Assistant Ma- 
gistrate and of the Deputy Magistrate have jurisdic- 
tion to try a District Munsif on charges of extortion 
in the course of the exercise of his judicial functions. 
The Sessions Judge is a proper person to sanction the 
prosecution. By Innes, J , — The rule (laid down in 
section 8, Regulation VI of 1816) requiring the com- 
mittal of such cases to the Court of Session has been 
impliedly, though not expressly, repealed. In the 
I fATTEE OF THE PETITION OF NaEAYANASAMI AyYAE 

[7 Mad., 182 

67, Duty of Magistrate to com- 

yn if.. — Magistrate making inquiry in Sessions case, 
— Discharge of accused . — Criminal Procedure Code, 
1872, s. 195 . — A Magistrate inquiring into a case ex- 
clusively triable by the Court of Session is not hound 
to commit the accused person for trial, where the 
evidence for the prosecution, if believed, would end 
in a conviction; hut is competent, if he discredits 
such evidence, to discharge the accused. Lachman 
'0. JuALA , . . . I. X«. B., 5 AIL, 161 

68. Inquiry into case 

triable by Court of Session. — Meld, where a Ma- 
gistrate had tried a case exclusively triable by a 
Court of Session, and the conviction of the accused 
person and the sentence passed upon him at such 
trial were for that reason annulled by the Coui-t of 
Session, hut the proceedings held at such trial were 
not annulled, that such Magistrate might commit the 
accused person to the Court of Session on the evi- 
dence given before him at such trial. Empress v. 
Ilahi Bakhsh . . . I. Xj. B., 2 AIL, 910 


MAGISTRATE, JIJRISDIOTION’ OP— 

continued, 

7. WITHDRAWAL OF CASES. 

69. WithLdrawal of ease for 

trial. — Criminal Procedure Code, 1872, ss. 45, 47, 
328, 329. — The provisions of Act X of 1872, section 
328, only apply when a Magistrate, after hearing 
part of the evidence in a case, ceases to exercise juris- 
diction, and is succeeded by another, who has, and 
exercises, jurisdiction in such case. So section 329 
only applies to inquiries under Chapter XV, and 
only when the Magistrate is “ unable to complete 
the inquiry himself. But when a case under trial is 
removed under section 47, the whole proceedings 
must commence de novo in the manner provided for 
in section 45. Queen v, Khan Mahomed 

[24 W. R., Cr., 53 

70, Power to withdraw case. 

— Criminal Procedure Code, 1872, s. 47. — Magis- 
trates of districts should exercise the powers con- 
ferred on them by section 47 of Act X of 1872 only 
when it is absolutely necessary for the interests of 
justice that they should do so ; and when one of the 
parties to a case apiffies to have it withdrawn from 
the Magistrate inquiring into or trying it and re- 
ferred to another Magistrate, the Magistrate of the 
district should give the other party notice of such 
application, and an opportunity of showing cause 
why such application should not be granted. Where 
the accused in a criminal case applied to the Magis- 
trate of the district, after the evidence of the com- 
plainant and his witnesses had been taken, to with- 
draw such case from the Subordinate Magistx’ate 
trying it and to try it himself, such application not 
containing any sufficient reason justifying the grant- 
ing of the same, and the Magistrate of the district, 
without giving the complainant notice of such appli- 
cation or opportunity of showing cause against it, 
and without stating any reason, withdrew such case 
from the Subordinate Magistrate trying it and refer- 
red it to another for trial, the High Court set aside 
the order of the District Magistrate and of the 
Magistrate to whom such case was referred for trial, 
and directed the Magistrate from whom it had been 
withdrawn to proceed with it. In the MATTER OH 
THE PETITION OF UMBAO SiNGH V. FaEIR ChAND 

[I. L. R., 8 All., 740 

7j^^ 1 Criminal Proce- 

dure Code, 1872, ss. 47, 491.— Act XI of 1874, s. 6, 
— The provisions of section 47 of the Code of Crimi- 
nal Procedure, Act X of 1872, as amended by section 
6 of Act XI of 1874, are wide enough to empower a 
District Magistrate to withdraw a case falling under 
section 491 of the same Code. In tee matter oh 
THE PETITION OF DiNENDEO NatH ShANIAL 

[I. R. B., 8 Calc., 851 

8. RE-TRIAL OF CASES. 

72. Fresh, trial after disclaarge 

— Criminal Procedure Code, 1861, ss. 68 and 225 . — 
Discharge of accused.— Institution of fresh proceed- 
ings. — Where an accused person is discharged by a 
Deputy Magistrate under section 225 of the Code of 
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eonf/imied. 

8. EE-TRIAL OF CASES - continued. 

Fresh trial after discharge — continued. 

Criminal Procedure, after a preliminary incpiiry, the 
Magistrate of the district may proceed against him 
afresh under section 68 of the Criminal Procedure 
Code. In the matter or the petition op Ram- 
jAi Majumdar ’ . . 6 B. Xi. B., Ap., 67 

[14 W. B., Cr., 65 

Orders under s. 

586, Criminal ^Procedure Code, 1872. — Hearing by 
District Magistrate after prior dmitissal. — When a 
duly empowered Magistrate has decided a matter 
under section 536, Code of Criminal Procedure, hy 
dismissing the application after hearing the evidence 
offered, the District Magistrate is not competent to 
entertain the complaint de noiw. In the matter op 
Jamoti V. Gadaeo Kamae . 1 C. L. B,, 89 

9. REVIEW OP ORDERS- 

74 , Committing order. Power 

to cancel. — Where a Deputy Magistrate has once 
made an order transferring a case for trial to the 
Magistrate, he has no power to cancel the order and 
replace the case on his own file. Queen v. Chunber 
See EUR Roy ... 12 W. B., Cr., 18 

75 . Power to vary sentence.— 

A Magistrate has not authority to vary any sentence 
he may have once passed on a prisoner and which has 
been finally recorded . Reo. v. Tookia . 1 Bom,, 3 

75 . Power to revive order 

wMeli lias been quashed.— On the 7th of June 
1881, the Assistant Commissioner of Hylakandi, in 
Sylhet, passed an order under section 518 of the Cri- 
minal Procedure Code, 1872, that the manager of a 
certain tea garden should discontinue holding a market 
on Thursdays until further notice. On the 25tli of 
August 1881, the Assistant Commissioner reviewed 
this order, and having come to the conclusion that he 
had no power to issue a permanent injunction, struck 
the case off the file, at the same time referring the 
matter to the Deputy Commissioner. The latter de- 
clined to interfere, informing the Assistant Commis- 
sioner that he saw no illegality in his order. There- 
upon the Assistant Commissioner passed an order 
declaring that his order of the 7th of June 1881 re- 
mained in full force. On a reference to the High 
Court, made by the Officiating Sessions Judge of 
Sylhet, under section 297 of the Code of Criminal 
Procedure, — Held that the Magistrate having, on the 
25th of August 1881, set aside his order of the 7tli 
of June 1881, and struck the case off the file, he had 
no power to revive it without a fresh proceeding. 
Bbabeet u. Jameson . I. Xi. B., 8 Calc., 580 

[11 0. L, B., 414 

10. SPECIAL ACTS. 

77 . Act XIX of 1838, s. 13 

(Coasting Vessels, Bombay), — Only a full- 
power Magistrate had jurisdiction to convict of an 
offence under section 13 of Act XIX of 1838. Reg-. 
V, Kasamji . , . , 5 Bom., Cr., 6 


MAGISTRATE, JURISDICTION* OP— 

continued. 

10. SPECIAL kCTS--contimml. 

7 g. Act XXVI of 1850 (Towns 

Imi^rovement, Bombay).— of penalty 
for breach of rule under. — Held that a Subordinate 
Magistrate has no jurisdiction to impose a penalty 
for breach of a rule made hy the Town Commission- 
ers under Act XXVI of 1850, section 7, clause 5. 
Reo. r. Malharji bin Naitloji 

[ 3 Bom., Or., 36 

79. Jfunlcipal Cow- 

missionet's. Committee of, appointed under. 
managing committee of Municipal Commissioners 
I appointed under Act XXVI of 1850 have no power to 
( try and convict persons for alleged breaches of rules 
made in pursuance of that Act. The power to inflict 
fines for such offences is, hy section 10, vested in 
the Magistrate. Reo. v. Mavji^ Dayab. Reo. v. 
Kabibas Kevab . , , 5 Bom., Cr., 10 

3Q. Criminal Proce- 

dure Code, VIII of 1869. — Schedtde. — Breach of 
Municipal rules tinder Act XIKVI of 1850 . — By 
virtue of the last part of the schedule headed offences 
against other laws added to the Code of Criminal 
Procedure hy Act VIII of 1869, a Subordinate Ma- 
gistrate, second class, can take cognisance of the 
offence of a breach of the municipal rules promul- 
gated under Act XXVI of 2850, Reg-, v. Dharmaya 
YABAB Sang-apa ... 8 Bom., Cr., 12 

81 o Mtinicipal Com- 

missioners, Power of, to assume judicial powers . — 
Power to try offenders under rules made hy Municipal 
Commissioners. — Municipal Commissioners appointed 
under Act XXVI of 1850 have not, by that Act, con- 
ferred upon them, nor are they entitled to assume, 
judicial powers wdth refex’ence to breaches of rules or 
bye-laws made by them under tliat Act; and such 
rules are ultra rives in giving them such powers. 
Peg.Y. Kalidas Keual, 5 Bom., Cr., iO, approved and 
follow^ed. The authority to try offenders against such 
rules or bye-laws is vested in the Magistrates of the 
country, and Subordinate as well as other Magistrates 
have jurisdiction to try such offenders. Beg. v. 
Dharmaya valad Sangapa, 8 Bom., Cr., i;9, approved. 
Reg. a. Yenkij Bapuji . . 8 Bom., Cr., 39 

82. Act XXXV of 1860 (Bom- 

bay Ferries), ss. 0 & 16. — A conviction by a 
full-power Magistrate under section 9 of the Bombay 
Ferries Act annulled for want of jurisdiction, as the 
Magistrate of the zillah alone was empowered by sec- 
tion 16 summarily to hear and determine all offences 
against the Act. Reg*, r. Prabhakar N. Soman 

[3 Bom., Cr., 11 

83. Act XXII of 1855 (Forts 

and Port Dues), ss. 46 & 62. — Magistrate . — 
The w’ord “Magistrates^ in section 62 of Act XXII 
of 1855 includes a Subordinate Magistrate ; such Ma- 
gistrate has, therefore, power to try the master of a 
vessel for an offence committed against section 46 of 
that Act. ■ Reg. v. Thnoa Thka . 5''Bom.,:' Gr., 14 
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■ 10. SPECIAL ACTS — continued, 

34 , Act I of 1858 (Compulsory 

Xabour, Madras), ss. 1 & ^.'~^Acts and omis-^ 
sions. — The only acts or omissions over which a Ma- 
gistrate has jurisdiction under Act I of 1858 are 
those specified in the 1st section. Cases under section 
6 of the Act are not cognisable by a Magistrate. Ano- 
NYMOXFS . . . . . 4 Mad., Ap., 21 

35 , Beng. Act III of 1863 (Trans- 

port of Wative Labourers). — Penal Code:, ss. 6o 
and 67, — Meld that a Subordinate Magistrate of 
the first class has power to deal with the case of an 
offence provided for by a special law (in this case 
Bengal Act III of 1863) when the punishment 
awardable is six months^ fine, and fine only, section 
67, and not section 66, of] the Penal Code being ap- 
plicable to such a case. Queen o. Chunbeb Peo- 
SAUD Singh . • .10 W. B., Cr., 80 

30 , Bom, Act IX of 1863 (Cotton 

Frauds), S. 9. — Conviction under section 9 of Bom- 
bay Act IX of 1863, and sentences of one month's 
rigorous imprisonment, as well as an order for confis- 
cation of cotton, set aside for want of evidence to 
show that the Deputy Magistrate who tried the case 
had jurisdiction in the matter over the person con- 
victed, and for want of evidence of fraud. Beg. v. 
'jiYAN XJ.SMAjsf . . . . 3 Bom., Cr., 12 

87 , Bom. AetVIII of 1866 (Poi- 

sonous Drugs), 8. 11. — Convictions under section 
11 of Bombay Act VIII of 1866 (Poisonous Drugs 
Act) can only be obtained outside the town and 
island of Bombay before Magistrates of the first class. 
Empeess V . Imambu , . I. L. B., 4 Bom., 167 

38 . Bom. Act V of 1879 (Land 

Me’venxLe},’-- Magistrate of first class and second 
class. — Rules made under s. 214, Bom. Act V of 1879, 
(Bom. Land Revenue Act), — Bom, Act X of 1866, §. 
i, cl. 7. — Removal of earth from Government land . — 
The offence committed in contravention of rule 3, 
clause 1, item {d) of the rules framed under section 
214 of the Land Revenue Code (Bombay Act Y of 
1879) is exclusively triable by a Magistrate of the first 
class. Accordingly, a comdction and sentence by a 
Magistrate of the second class were set aside by the 
High Court. Queen-Empbess v. Shiyaeam: 

[I. L. E., 8 Bom., 591 

39 , Bom. Beg. XXI of 1827. — 

Offence against opium laws. — Power of fine. — The 
District Magistrate (whose Court is the proper tribu- 
nal for the trial of an offence relating to the smug- 
gling of opium) has, under section 21 of the Code 
of Criminal Procedure, power to inflict any fine pro- 
vided by Regulation XXI of 1827 for such offence, 
even though the tine may exceed E 1,000. Reg. v, 
Haeayan Gangaeam , . .9 Bom,, 343 

90. * Illegal posses^ 

sion of opium. — The offence of possessing above a 
quarter of a Surat ser of opium not shown to have 
been legally obtained is exclusively cognisable by tbe 
District Magistrate. Reg. v. Naragan Xatha (Cri- 
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10. SPECIAL LQTB-^coniinuea. 


minal Reference. No. 209 of 1869), overruled. Reg, 

V . Hiea Jiva . . . . 7 Bom., Cr., 59 

91. s. 7.— Offence against 

opium laws. — The offence of unlawfully being in pos- 
session of smuggled opium is an offence exclusively 
cognisable by a Magistrate of a district or of a divisiou 
of a district, as representing the Zillah Magistrate 
referred to in Regulation XXI of 1827, section 7. 
No other Magistrate or Court has now jurisdiction to 
hold a preliminary inquiry into, or to try a person 
accused of, such an offence. Reg.y. Sira Jiva, 7 
Bom., Cr., 59, approved ; and the Court's reply, No. 
1231 of 19th August 1867, to the Khandesh Sessions 
Judge's reference No. 702 of 1867, dissented from. 
Reg. V. Lakhu vaead Saeeu . 8 Bom., Cr., 118 

But see Reg. v. Sabu Dadabhai . 9 Bom., 166 

92. S. 10 . — Breach of rules 

for sale of opium. — A conviction and sentence by a 
full-power Magistrate for breach of the rules for the 
retail sale of opium under Regulation XXI of 1827 
(Bombay), section 10, annulled for want of jurisdic- 
tion, as the Zillah Magistrate alone was empowered to 
enforce the penalty, Reg. v. Saeu taiab Payabi 

[3 Bom., Cr., 39 
Beg. V. Gania bin Bapu . 3 Bom., Cr., 50 

93. Cattle Trespass Act, III of 

1857, s. IS . — Act XVII of 1862 . — The repealing 
section of Act XVII of 1862 did not affect the 
powers of a Subordinate Magistrate under section 
13 of Act III of 1857. Reg. v. Kassamia 

[1 Bom., 100 

94 . Act XVII of 

1862. — The latter portion of section 13 of Act III 
of 1857 having been repealed by Act XVII of 1862, 
— Seld that the offences created by that section 
might be dealt with by the ordinary criminal tribunals, 
subject to the provisions of the Code of Criminal 
Procedure. Reg. v. Mathue Pueshotam 

[4 Bom., Cr., 13 

95. A Magistrate can- 

not, under section 13, Act III of 1857, punish, except 
for an act of forcible opposition to the seizure of 
cattle damage feasant. Hills v. Seeehueee Roy 

[7 W. R., 165 

90. , s. 13. — Criminal Pro* 

cedure Code, 1861, s. 21. — By virtue of section 21 of 
the Criminal Procedure Code, a Subordinate Magis- 
trate of the first class had jurisdiction to try an 
offence under section 18 of Act III of 1857 (Cattle 
Trespass Act), there being no provision in that Act 
as to the authorities by which offences committed 
under it were to be tried. Reg. v. Ganga hom: 
Mhasu ..... 5 Bom., Cr., IS 

97. Chowkidar s, — Ma intenanc e 

of chowJcidar on chaheran land. — A Magistrate can 
maintain a cliowliidar in the possession of hia 
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10. SPECIAL A011S-~contimiea. 
CLowkidars — contimied. 
cbakeran land land set apart for bis subsistence 
by Ins zemindar). Any sucb order of the Magistrate 
is appealable to tlie Superintendent of Police. Queen 
V. Zeminuah or Cougong- . 1 W, E., Cr., 12 

93 , Illegal confinement.— 

Magistrate, Foiver of. — The offence of illegal con- 
finement for more than ten days is triable only by the 
Court of Session or by the Magistmte of the district, 
but not by a Deputy Magistrate, Queen v. Komul 
Manjee . . . . 7W. B., Cr.,13 

99 . Mad. Act III of 1865 

(offences against special and local laws).— 
Offences under Act X'JII of 1859 . — Madras Act III 
of 1865 authorises every Magistrate to take cognis- 
ance of offences against Act XIII of 1859. Anony- 
mous . . , . .4 Mad., Ap., 64 

TOO. — Criminal Fro- 

cedure Code, 1869 . — Schedule. — Madras Act III of 
1865. — The jurisdiction conferred on Magistrates in 
the Madras Presidency by Madras Act III of 1865 J 
is not ousted by the schedule to the Code of Criminal | 
Procedure as amended by Act VIII of 1869. Anony- | 
3MOUS 7 Mad., Ap., 6 | 

101. Native Deputy 

Magistrate. — Madras Police Act {Act XXI V' of 
1859), s, 50. — By Madras Act III of 1865 a Native 
Deputy Magistrate has power to tr^ police officers 
above tim rank of a private charged with offences 
under the Madras General Police Act .(XXIV of 1859), 
notwithstanding the proviso in section 50 of the 

atter enactment. Anonymous 

[4 Mad., Ap., 54 

102. JPepeaX of Act 

XVI of 1874.--Eepeal, Effect of— The repeal of 
Madras Act III of 1865 by Act XVI of 1874 has not 
deprived Magistrates in the Madras Presidency of 
jurisdiction over offences created by special and local 
laws thereby given to them. Beg. v. Kandakoea 

[I. D. B., 1 Mad, 223 

103. — Criminal Pro- 

cedure Code, 1872, s. 8. — Act XVI cf 1874. —Special 
and local laws. — Madras Act III of 1865 declared 
every Magistrate in the Madras Presidency authorised 
to take cognisance of every offence committed against 
any special or local law then in force in the said Presi- 
dency, notwitij standing any provision to the contrary 
in any Act or Regulation then existing, and also of 
any offence against any special or local law which 
might thereafter be passed, unless sucb law should 
make the offences to which it might refer punishable 
by some other authorities therein specially mentioned. 
The effect of this Act was to remove the restrictions 
imposed by special or local laws theretofore passed, 
and to enable Magistrates within the limits of their 
ordinary powers to deal with offences punishable 
under any such special or local law, notwithstanding 
the special or local law indicated a particular tribunal 


MAGISTEATE, JUKISDICTIOH OF— 

continued. 

10. SPECIAL kCT^— continued. 

Mad. Act III of 1865 (offences against 
special and local laws) — continued. 

as alone competent to try such offences, and to confer 
upon them jurisdiction also in the case of any special 
or local laws that might be passed after the enact- 
ment of Act III of 1865, unless jurisdiction was in 
any such later law specially conferred upon some 
other authority. Section 8 of the subsequent enact- 
ment, Act X of 1772 (the Criminal Procedure Code), 
limited the jurisdiction of Subordinate Magistrates 
over offences punishable under special and local laws, a 
third class Magistrate's jurisdiction being restricted 
to the trial of offences punishable under such laws 
with less than one year's imprisonment, while a 
second class Magistrate's jurisdiction was similarly 
restricted to the trial of offences punishable with less 
than three years' imprisonment. Act XVI of 1874, 
■while repealing Act III of 1865, left unaffected the 
jurisdiction of the Subordinate Magi.strate under tliat 
Act so far as it still remained in existence as limited 
by the provisions of section 8 of Act X of 1872 
(Criminal Procedure Code). Empeess v. Achi 

[I. L. B., 2 Mad., 161 

104. Mad. Beg. XI of 1816, s. 

10. — Village Magistrate. — Fine for abusive lan- 
guage. — A 'village Magistrate has no , jurisdiction to 
impose a fine upon a person who uses abusive language 
to the Village Magistrate in the course of a trial under 
section 10, Regulation XI of 1816. Anonymous 

[5 Mad., Ap., 32 

105. Mad. Beg. IV of 1821.— 

Village Magistrate. — Sheep-stealing. — Mad. Meg.. 
XI of 1816 . — Sheep-stealing, wdien the value of the 
sheep is less than a rupee, is cognisable by a Village 
Magistrate uuder Regulation IV of 1821 as a petty 
theft : but a sentence of fine by a Village Magistrate 
in such cases is illegal. Queen v. Boya Linga 

[I. D. B., 5 Mad., 268 

106. MercLarLt Seamen’s Act 

(I of 1859), s, 83. — European EriHsk stihject . — 
Criminal Procedure Code, 1872, s. 72.- — A Magis- 
trate is not empowered to try a European British 
subject under clause 5, section 83 of Act I of 1859 
(The Merchant Shipping Act). See section 72 of the 
Criminal Procedure Code, 1872. Anonymous 

[4 Mad., Ap., 23 

Anonymous , . .7 Mad., Ap., 32 

107 . Penal Code, s. 174. — Offence 

in contempt of Court. — A Magistrate can take cog- 
nisance of an offence under section 174, Penal Code, 
committed against his own Court. Queen v. Gugun 
Missee . . . .8 W, B., Cr., 61‘ 

108. S. 213. — Subordi- 

nate Magistrate. — Illegal gratification. — A Sub- 
ordinate Magistrate of the second class is not compe- 
tent to initiate a charge, under section 213 of the 
Penal Code, of accepting an illegal gratification to 
screen an offender. Ombit Ram v. Nonao Ram 

[6 W. B., Cr., 80 
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10. SPECIAL ACTS— coKilwed. i 

Penal Code — continued* 

109. S. 392. — 'Rohhery. 

— Deputy ‘ Macjistrate^ Power of. — A charge of 
robbery, under section 392 of the Penal Code, is, 
under Act VIII of 1866, triable only by the Court of 
Session, or by the Magistrate of the district, but 
not by a Deputy Magistrate. Madhfb Ghose v . 
Bullye Metea. , . . T W. R., Cr., 11 

110. — s. 468. — Deputy 

Magistrate, Poicer of. — A Deputy Magistrate has no 
jurisdiction in the case of an offence coming under 
section 458 of the Penal Code. Queen v . Shadry 

[1 W. R., Cr., 34 

111 . ss. 380, 458, 459 

^Lurking house-trespass hy night with aggravat- 
ing circumstances . — A Deputy Magistrate has no 
power to convict of theft (section 380, Penal Code), 
where the offence charged is lurking house-trespass 
by night with aggravating circumstances (sections 458 
and 459, Penal Code), but must commit on the latter 
charge. PuRAN Teles u. Bhuttoo Dome 

[9 W. R., Cr., 5 

112. S, 4ni,— Forged do- 

cument. — Poioer to commit for forgery produced 
before the Collector. — Where a forged document is 
put in evidence before tbe Collector, the power of 
commitment rests wdtli the revenue authorities, and 
does not under any circumstances - extend to tbe 
Magistrate. Goteenmbnt v . Hungessue Sein 

[1 Ind. Jur., O. S., 11 

113. — — S. 509, — Making 

indecent gestures to annoy. — Offences coming under 
section 509 of the Penal Code are triable by the 
Magistrate of the district only. Kulree v , Jhoo- 
noo . . . . .7 W. R., Cr., 52 

114. Police Act V of 1861.— 

Criminal Procedure Code, 1861, s. 138 . — Offence 
under local Act. — A Magistrate is competent, under 
section 133 of the Code of Criminal Procedure, to 
direct an inquiry to be made by a police officer into 
an offence punishable under a local Act, such as tbe 
Police Act. Queen v , Peankisto Pal 

[14 W. R., Or., 41 

115. S. 29. — Deputy Ma- 

gistrate. — Power of fine. — A Deputy Magistrate 
exercising the full powers of a Magistrate has juris- 
diction, under section 29, Act V of 1861, to fine 
police officers for violation of duty. Anonymous 

[4 W. B., Cr., 2 

116. — - — Magistrate . — 

Sessions Judge. — A Magistrate only, and not a Ses- 
sions Judge, has power to try cases under section 
29, Act V of 1861. Indroeee Thaba v . Queen. 

[1 W. B., Cr., 5 

117 . Post Office Act, XIV of 

1866, S. 47, — Suhordinate Magistrate. — A Subor- 
dinate Magistrate has jurisdiction to try a prisoner for 


10. SPECIAL ACT^—conthmed, 

Post Office Act, XIV of 1866, s, 47 — 

tinned. 

an offence under section 47 of tbe Indian Post Office 
Act (Act XIV of 1866). Reg. v, Vithu bin Mallu. 

[5 Bom., Cr., 36 

118. Post Office Acts, XVII of 

1854 and XIV of 1866, s. 48. — Magistrate, Obli- 
gation of, to commit.— On a reference by a Sessions 
Judge in reviewing the monthly magisterial returns, 
— held that a conviction and sentence recorded by a 
Magistrate under section 50 of Act XVII of 1854 
(corresponding with section 48 of the Act of 1866) 
were illegal, as the Magistrate had no jurisdiction 
finally to dispose of the case, but was bound to com- 
mit it for trial before the Court of Sessions, Reg. 
V. AtMARAM TAMAN BhANDAEKAR 

[3 Bom., Cr., S 

110 . Railway Act, XVIII of 

1854., ss. 17, 35. — Dom. Peg. JCU of 1827, 
ss. 0 , 41. — By section 35 of the Railway Act, dis- 
trict police officers in the Presidency of Bombay 
could punish to the extent of the power conferred 
upon them in petty offences, any offence made punish- 
able under the Act by fine not exceeding R21. But 
section 5, Regulation XII of 1827 (authorising the 
appointment of district police officers), and section 
41 of the same Regulation (defining the limits of 
their jurisdiction), being both repealed by Act XVII 
of 1862, — Held that a Subordinate Magistrate had 
no jurisdiction to impose a fine under section 17 of 
the Railway Act. Reg. Tribhutan Ishwar 

[3 Bom., Cr., 54 

120. s. 26. — Madras Act 

J/Jojf iS65.— Magistrates of all grades are, under 
Madras Act III of 1865, competent to try persons 
charged with offences under section 26 of the Rail- 
way Act, XVIII of 1854, Anonymous 

[4 Mad., Ap., 9 

Anonymous . . .6 Mad., Ap.,41 

The schedule to the Criminal Procedure Code, 
1869, made no alteration in this respect. Anony- 
mous 7 Mad., Ap., 8 

121. Conviction by 

full-power Magistrate . — Held that a conviction by a 
Magistrate with full powers under section 26 of the 
Railway Act was illegal for want of jurisdiction. 
Reg. 1 ?. Lakshman Balaji . 3 Bom., Cr., 10 

122. Registration Act, 1860, ss. 

9l & 95. — Committal to Sessions Judge. — Meld 
that the committal of the accused to the Court of 
Session by a Magistrate for trial on a charge under 
section 91 of the Registration Act (XX of 1866) 
was legal as being within the powers of the Magis- 
trate. The Sessions Court was accordingly directed 
to try the accused. Reg. v. Eatlojibav bin Han- 
MANTBAT 5 Bom., Cr., 7 

X23. Registration Act, 1877, s. 

83. — Criminal Procedure Code, s. 29. — J%^,risdicUon 
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Begistration Act, 1877, s. continued, 
of second class Maffistrafe.-^^eciion 29 of the Code 
of Criiiimal Procedure, 1882, does not affect the 
jurisdiction given to a second class Magistrate hy 
section 83 of the Registration Act, 1877, as amended 
hy Act XII of 1879. Queen. Empeess v. Keishna 
[I. Xi. B., 7 Mad., 347 

124. Salt laws. — Criminal JProce» 

dure CodCf 1861, s. 21. — Cases under local laios . — 
A Magistrate is hound, with reference to section 21 
of the Code of Criminal Procedure, to proceed in the 
investigation of cases arising under a special law 
(such as the Salt Law), according to all the provi- 
sions of the Code of Criminal Procedure. Queen n. 
Abuool Azeez Khan , . 14 W, B., Cr., 36 

125. Stamp Act, 1869, s. 43. — 

Magistrate authorised hy Collector to ‘prosecute . — A 
Magistrate, who has been authorised hy the Collec- 
tor of a district, under section 43 of the Stamp Act, 
to prosecute offenders against the stamp laws, is not 
competent also to try persons whom he prosecutes. 
The Collector should appoint some person other than 
a Magistrate to conduct the prosecutions. Empress 
D, Gang-adhur Bhunjo . I. L. 3 Calc., 622 

[2C.L.B., 179 

126. Wllippillg . — Second class 

Magistrate. — Sentence of whipping . — Code of Cri- 
minal Frocedure (Act X of 1872), (Act X of 
1882), ss. 2 and 82 . — A person appointed a Magistrate 
of the second class under Act X of 1872 is incompe- 
tent, since the coming into force of Act X of 1882, to 
pass a sentence of whipping, unless he is specially 
empowered so to do according to the provisions of 
section 32 of the latter Act. Empress v. Bhag- 
TANTA Ratji . . . lo L. B., 7 Bom., 303 

127. Witness. — Money deposited 

as expenses of witness. Order as to. — Order to credit 
money deposited under Criminal Procedure Code, 
1861, s. 228, to Government , — A Magistrate has no 
jurisdiction to order a sum of money, deposited un- 
der section 228 of the Code of Criminal Procedure, 
for the refund of which an application was made, to 
be credited to Government. Anonymous 

[6 Mad., Ap., 9 

MAHOMEDAH EOGLBSIASTICAIi 

BAW. 

'See Religion, Offences relating to— 

[I. L. B., 7 All., 461 

MAHOMEDAN FAMILY ADOPTmG 

HmDE CUSTOMS. 

See Hindu Law — Custom — Mahomed - 
ANS . . I. L. B., 3 Calc,, 694 

MAHOMEBA.N LAW. 

1, — ^ Extent of,— Ueligion, — Although 

the Mahomedaii law, pure and simple, is part of the 


MAHOMED AH LAW.— Extent oi— conti- 

nued. 

Mahomedan religion, it does not of necessity hind 
all who embrace the Mahomedan creed. Mahomed 
S iDicK V, Ahmed. Abdula Ha.ti Abdsatab v, 
Ahmed . . ... I. L. B., 10 Bom., 1 

2. Antliorities on MaLomedan 

law. Value of. — Pule of interpretation. — It is a 
general rule of interpretation of the Mahomedan 
law that in cases of difference of opinion amongst 
the jurisconsults Imam Abn Hanifa and his two dis- 
ciples, Qazi Abu Yusuf and Imam Muhammad, the 
opinion of the majority must he followed ; and in the 
application of legal principles to temporal matters, 
the opinion of Qazi Ahn Yusuf is entitled to the 
greatest weight. Abdul Kadir r. Salima 

[I. L. B., 8 All., 149 

3 , Doubtful point of law.— 

of interpretation. — Practice of Court , — Where by 
writers of the highest authority on the law of a par- 
ticular sect a point of law is admitted to be doubt- 
ful, regard should be had to the practice of the 
Courts. Daim V . Asooha Bebee , 2 H. W., 360 

MAHOMEDAH LAW-GUTCHI ME- 

MOHS. 

See Cases under Hindu Law— Inherit- 
ance — Special Laws — Cotchi Me- 

MONS. 

1 , Hindus . — Hindu Wills Act, s. 2, 

— Probate of will. — Cutchi Meinons are not Hindus 
within the meaning of section 2 of the Hindu Wills 
Act (XXI of 1870), and, therefore, probate to take 
effect throughout India cannot he granted in the 
case of a will of a Cutchi Memon testator. Cutchi 
Memons are Mahomedans to whom Mahomedan law 
is to be applied, except when an ancient and invari- 
able special custom to the contrary is established. 
In re Ismail . . . I. L. B., 6 Bom., 452 

2. Law of inheritance appli- 

cable to. — In the absence of proof of any special 
custom of inheritance, the Hindu law of iiilieritanee 
applies to Cutchi Memons. Ashabai v. Tybb Haji 
Rahimtulla . . . I. L. B., 9 Bom., 115 

Abdool Cadue Haji Mahom:ed v. Turner 

[I, L. B., 9 Bom., 158 

MAHOMEDAH LAW— ACKHOWLBDG- 

MEHT. 

X. Acknowledgment by father. 

— Effect of acknowledgment of son or daughter . — • 
According to Mahomedan law, the acknowledgment 
of a father renders a son or daughter a legitimate 
child and heir, unless it is impossible for the son or 
daughter to he so. Oomda Bibee v. Jonab Ali 

[6 W. B., 132 : 1 Jur., H. S., 143 

Puzeblun Beebee u. Omdah Beebee 

[10 W. B., 469 

WUHEEDUN V. WUSEE HOSSEIN 


[15 W. E., 403 
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% 


lEJfect of aclcnow- 


ledgment of son. — According to Malioiiiedaii law, the 
acknowledgment of the father renders the son a 
legitimate son and heir, whether the mother was or 
was not lawfully married to the father. Nujm- 
o'oBEEK Ahmed v. Zifhooettk . 10 W. B., 45 

3. 


— : I^roof of legiti- 

macy. — Inference. — The Mahomedan law allows legi- 
timacy to he inferred from circumstances without 
direct proof. Mahomed Goithue Ali Khan v. 
Habeatoonissa . . , -2 W. K., 52 

Upheld on the facts hy the Privy Council. Hab- 
EBBOOLBAH 15, GoUHtJE ALBY KhAN 

[18 W, B., 523 

4. — : Froof of legiti- 

macy. — Marriage. — Inference. — According to the 
Mahomedan law, the legitimacy or legitimation of a 
child of Mahomedan parents may be presumed or 
inferred from circumstances, without proof, or at 
least without any direct proof, of a marriage between 
the parents, or of any formal act of legitimation. 
Mahomed Bahkbr Hossein Khan v. Shureoo- 
NISSA Beoum 

[3 W. B., P. C., 37 : 8 Moore’s L A.^ 136 

5^ — . Fresumption as to 

cohabitation. — Legitimacy of issue. — The Maho- 
medan law is very scrupulous in bastardising the 
issue of any connexion in which it can be shown by 
presumption that there has been cohabitation and 
acknowledgment of paternity. Roshun Jehan v. 
Enaet Hossbin. Enabt Hossein V. Roshun 
Jehan 5 W. B.j 6 

Affirmed by Privy Council in Khajooeoonissa v. 
Rowshan Jehan . I. Is. B,, 2 Calc., 184: 

' 20 W, B., 36 : L.. E., 3 I. A., 291 


e. 


Fre.sumption of 


maiTiage.-^Onus probandi. — According to the Ma- 
homedan law, a public acknowledgment of paternity 
will of itself raise a presumption of marriage between 
the person who makes it and the mother of the child, 
without the father specifically connecting his pater- 
nity with any particular woman. To rebut this pre- 
sumption the onus of proving the impossibility of 
the marriage is on the other side. Rook Begum v. 
Wabagowhub Shah . . 3 W. B., 187 

Legitimacy of son. 


MAHOMEDAH EAW— ACKNOWEEDG- 
Acknowledgment by father— 

continued. 


8 . 


Presumption of 


legitimacy. — In the case of a Mahomedan child horn 
in wedlock, there being no reliable evidence to show 
why the ordinary presumption should not prevail, it 
must he deemed the child of the husband. Jeswunt 
S iNGJEE Ubby Singjee V. Jet Singjee Ubby 
S iNGJEE 

' [3 Moore’s I. A., 245 : 6 W. E., P. C., 46 


9. 


Presumption as to 


legitimacy of son . — Cmfom of primogeniture. — Ob- 
servations on the law laid down by the Privy Council 
regarding the presumption of legitimacy which 
arises, under the Maliomedan law, in the absence of 
proof of marriage, when a son has been niiiformly 
treated by his father and all the members of the 
family as legitimate. Muhammad Ismail Khan 
V. Fidayatunnissa , I. L, B., 3 All., 723 


10 . 


Legitimacy of 


son. — Presumption of marriage. — Where a son has 
been uniformly treated by his father and all the 
members of the family as legitimate, a presumption 
arises under the Mahomedan law that the son’s 
mother was his father’s wife. Khajooboonissa v. 
Rowshan Jehan 

[I. li. B., 2 Cale.5 184: 26 W. B., 36 
L. B., 3 I. A., 291 

Affirming decision of High Court in Roshun 
Jehan v. Enaey Hossein. ’ Enaet Hossbin v. 
Roshun Jehan . . . .5 W, B., 6 


11 . 


Achnowledgmeni 


of children ms sons. — The acknowledgment and re- 
cognition of children by a Mahomedan as his sons, 
giving them the status of sons capable of inheriting 
as being of legitimate birth, may, without proof of 
his express acknowledgment of them, he inferred 
from his treatment of such children, provided that 
certain conditions negativing this relationship are 
absent. The question whether such acknowledg- 
ment should he presumed or not, depends on the cir- 
cumstances of each particular case. Ashrufood- 
doiolah Ahmed Hossein Khan v. Hyder Hossein 
Khan, 11 Moore’s I, A., 94, referred to and followed. 
Mahammad Azmat Ali Khan v. Labbi Begum 
[I. L. B.., 8 Gale., 422 
B., 9 I. A., 8 


• — An acknowledgment by a Mahomedan that a certain 
person is his son is not primd facie evidence of the 
fact which may be rebutted, but establishes the fact 
acknowledged. Such acknowledgment is valid when 
the ages of the parties admit of the relationship 
between them, and where the descent of the party 
acknowledged has not been already established from 
another. In the matter oe the petition op 
Najibunnissa . . 4 B. L. B., A. C,, 55 

. Jaibun V. Nujeeboonissa . 12 W. B., 497 

affirming, on appeal, Nujeeboonissa v. Zumeerun 

[11 W. B., 426 


12 . 


Presumption of 


marriage. — According to Mahomedan law, mere con- 
tinued cohabitation without proof of marriage or of 
acknowledgment is not sufficient to raise such a legal 
presumption of marriage as to legitimise the offspring. 
Marriage and acknowledgment may be presumed, but 
the presumption must be one of fact, and, as snch, 
subject to the application of the ordinary rnles of 
evidence. A subsequent marriage, so far from raising 
the presumption of a prior marriage, primd facie at 
least excludes that presumption. Ashruppood owbah 
Ahmed Hossein <y. Hyder Hossein Khan ■ 

[7 W, B .3 P. C., 1 : II Moore’s I, A.3-94 
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MAHOMEDAH LAW— ACKHOWBEBG- 

MENT.-Acknowiedgment by father— 

continued, 

— Validity of,--- 

Achnowledgment of Where in a transaction 

with a third party A. describes JB. as his son, and B. 
speaks of A. as his father, the acknowledgment of 
sonship is complete and formal, and, under the Ma- 
homedan law, conclusive against all parties. Nubo 
KA ifT Box Chowbhex V , Mahatab Bibbe 

[20 W. B., 164 

X4., Legitimation of 

offspring hy adcnowledgment, — The acknowledgment 
and recognition of a natural son hy a Mahomedan as 
his son gives him the status of a son capable of in- 
heriting as a legitimate son, unless certain conditions 
exist. Mahomed Azmat Ali Khan v. Lalli Begumt 
I. L. It.> 8 Calc. f 422, referred to. Whether the 
offspring of an adulterous intercourse can be legiti- 
mated by any acknowledgment is an open question. 
Sabakat Hossein V, Mahomed Yu sue 

[I. L. B., 10 Calc., 663 
L. B., 11 1. A., 31 

][5, — — Legitimacy . — 

JEffect of acknowledgment of sonship, — Held by 
pETHEHAM, C. J., that, according to the Mahomedan 
law, the effect of an acknowledgment by a Maho- 
medan that a particular person, born of the acknow- 
ledger's wife before marriage, is his son in fact, though 
the acknowledger may never have treated him as a 
legitimate son or intended to give him the status of 
legitimacy, is to confer upon such person the status 
of a son capable of inheriting as legitimate, unless 
conditions exist which make it impossible that such 
person can have been the acknowledger's son in fact. 
Ashrufooddowlah Ahmed Hossein Khan v. Hyder 
Hossein Khan, 11 Moore’s I. A., 94; Mahammad 
Azmat All Khan v. Lalli Begum, I. L. M., 8 Calc., 
422 ; and Sadakat Hossein v. Mahomed Yusuf, I. L. 
It., 10 Calc,, 663, referred to. In a suit for posses- 
sion, hy right of inheritance, of a share of the pro- 
perty of a deceased Mahomedan by a person alleg- 
ing liimself to he a son of the deceased, the defend- 
ants pleaded that the plaintiff was not a son, but a 
stepson, having been horn of the deceased’s wife be- 
fore her marriage. The plaintiff filed certain letters 
and other documents in which the deceased in express 
terms referred to him as his son j and he contended 
that these references amounted to acknowledgments 
of him as a son made by the deceased, which, under 
the Mahomedan law, entitled him to inherit as 
a legitimate son. Held hy Pethebam, C. J. (Brod- 
HUEST, V., dissenting), that the acknowledgment by 
the deceased of the plaintiff as his son in fact con- 
ferred upon the latter the status of a legitimate son 
capable of inheriting the deceased’s estate, although 
the evidence showed that the deceased never treated 
him as a legitimate son, or intended to give him the 
status of legitimacy. Held by Beodhubst, J., contra, 
that the documents above referred to did not show 
more than that the deceased regarded the plaintiff as 
his stepson; that the plaintiff was never called his 
son except by courtesy and in the sense in which a 
European would ordinarily describe his stepson as 
Ms son J and that there was no sufficient evidence of 


MAHOMEBAW LAW— ACKMOWLEBa- 
MEISTT.— Acknowledgment by father — 
continued, 

the acknowdedgment from which an inference %vas 
fairly to be deduced that the deceased ever intended 
to recognise the plaintiff and give him the status of 
a son capable of inheriting. Sadakat Hossein v, 
Mahomed Yusuf, I. L. B., 10: Calc., 668, referred to. 
Mahammad Aluahdad Khan v. Mahammad Is- 
mail Khan . . I. L. B., 8 AIL, 234 

10. Mode of achmw* 

ledgment. — In order to an acknowledgment of pater- 
nity legitimating children under the Maliomedan law, 
the declaration ought to be clear and distinct in 
respect to each child ; and the children, or those of 
them who have reached years of discretion, ought to 
come forward and acknowledge their father. Kedab- 
NATH CHUCKEEBUTTY V, DONZBLLE 

[20 W. B., 352 

17. Form of acknow- 

ledgment. — Fvidence of marriage. — The acknowledg- 
ment need not be of such a character as to be evi- 
dence of marriage. Wuheedun v. Wusee Hosseiit 

[15 W. B., 403 

IS. Legitimacy of 

children, — Frestimption as to marriage. — Where a 
Mahomedan lady sued for a declaration of the vali- 
dity of her marriage with the man with whom she 
had lived, and of the legitimacy of their children 
and relied upon the position which ’ her reputed 
husband gave her during his lifetime in his family 
and on his treatment of their children, — Held, fol- 
lowing Privy Council in Ashrufooddowlah Ahmed 
Hossein Khan v. Hyder Hossein Khan, 11 Moore’s 
I. A., 94, that, though the presumption of legitimacy 
follows from the bed,” and legitimacy may be infer- 
red from the treatment shown during lifetime to a 
woman and her children, yet a Court, in dealing with 
this subject, would not be Justified in making any 
presumption of fact which a rational view of the 
principles of evidence would exclude ; and that, as the 
force of presumptions of fact must vary with vary- 
ing circumstances, — and in the present case the cir- 
cumstances were all such as to throw the Court upon 
direct evidence rather than upon presumptions, — the 
Court could not, in the absence of substantive evi- 
dence, allow the claim. The appeal was accordingly 
dismissed. The circumstances above referred to, as 
throwing the Court upon direct testimony, were, 
that the lady herself was in the suit and might have 
given her evidence; that a valid Mahomedan marriage 
must always be made in the presence of witnesses, 
who might have been summoned as witnesses, 
together with the officiating mollah or kazi ; and 
that the evidence of one such witness, who had been 
called, actually threw doubt upon itself. Butoolun 
V, Koolsoom. Betoolun V, Lloyd 

[25 W. B., 444 

19. — Illegitimate son, 

—Informal acknowledgment. — The son of a 
Mahomedan hy a slave girl, if acknowledged hy his 
father, is entitled to the same share as the son of a 
lawful wife. The acknowledgment of a son by a 


( 3637' ) 


DIGEST OF CASES. 


( 8638 ) 


MAHOMED AK ■' LAW— ACKHOWLEDG- 
MEHT.— Acknowledgment by father— 
continued^, 

Malioinedan need not be a formal acknowledgment : 
if it can be made out from bis acts and conduct, it 
will be sufficient. Waliulla n. Miean Saheb 

[2 Bom., 285 

20, — Legitimacy of 

child. — ISTotwitbstanding Mabomedan law, a Court 
of Justice cannot pronounce a child to be the legiti- 
mate offspring of a particular individual when such 
a conclusion would be contrary to the course of 
nature and impossible, Ashrup Ali v, Ashad Ali 

[16 W. B., 260 

2L Acknowledgment by bro- 

ther. — Brotherhood, — Nasah, -^Illegitimacy. — A 
man cannot acknowledge a brother so as to establish 
the nasab. Shaheb2:adi BEGtrai v. Himmut Ba- 
HADXrS 

[4 B. L. B„ A. C., 103 : 12 W. E., 612 
S. C. affirmed on review. Himmut Bahadoob v. 

Shahazaba Begum , . 14 W, B., 125 

22, Validity of 

acknowledgment. — Insufficient acknowledgment, 
Mffect of, — The plaintiffs, E. and M., were the ille- 
gitimate son and daughter of B., a Mabomedan 
woman. E. died, and after his death the plaintiff 
sued his widow and M. to recover his share of the 
property of B., which he claimed as co-heir of E, 
He relied upon a recital in a petition in which E., 
the plaintiff, and M., describing themselves as the 
son and daughter of B., had prayed for a certificate 
under Act XXVII of 1860. Seld that this was not 
such an acknowledgment of the plaintiff by E. as to 
constitute between them the status of full brother- 
hood and heirship by Mabomedan law. Semhle, — 
The acknowledgment by one man of another as his 
brother is not by Mabomedan law valid so as to be 
obligatory on tlie other heirs, but is binding against 
the acknowledger. Himmut Bahadub v. Shaheb- 
zadi Begum 

[13 B. L. R., 182 : 21 W. B., 113 
L. B., 1 1. A., 23 

Affirming decision of High Court in preceding 
case. 

MAHOMEDAH LAW— BILL OP EX- 
CHANGE. 

Notice of dishonour. — Notice of dis- 
honour of a bill of exchange is not necessary by 
Mabomedan law. Gapinath v. Abbas Hossein 

[7 B. L. B., 434, note 

MAHOMED AN LAW— CONTBACT. 

Consideration. — Relationship . — 

By Mabomedan law an agreement to pay an annuity, 
though signed and registered, has not the effect of 
a deed in English law, but requires a consideration 
to support it. The relationship existing between 
cousins is not a sufficient consideration to support 
such an agreement. Japab Ali Nizam Ali v, 
Ahmad Ali Imam Haidabbaksh 

[5 Bom., A. O., 37 


MAHOMED AN L AW— COHTBACT— cow- 

tinued, 

2, Mortgage. — Redemption of sepa- 

rate mortgagee from debt. — ^The rule that if the 
owner of different estates mortgage them to one 
person separately for distinct debts, or successively 
to secure the same debt, the mortgagee may insist 
that one security shall not be redeemed alone, applies 
to a Mabomedan mortgage. Vithal Mahadby v. 
Daub valad Muhammad Husen 

[6 Bom., A. C,, 90 

MAHOMEDAN LAW— CDSTODY OP 

WIPE. 

See Habeas Cobpus. 

[13 B, L. B,, 160 

Rights of mother and husband. — By 

Mabomedan law the mother is entitled to the custody 
of a female child, although married, until she has 
attained puberty. Where a husband applied that his 
wife, stated in the return to a mit of habeas corpus 
to be an infant under the age of sixteen years, to 
wit of the age of eleven years or thereabouts,^’ 
might be delivered over into his custody, the Court, 
on the ground that she had not attained the age of 
puberty, and that her dower had not been paid, 
refused to order her to he taken from the custody of 
the mother, although |the mother had taken her 
away secretly, in the absence of her father and hus- 
band from Bandari, where they were all living 
together, to Calcutta. In the matter op Khatija 
Bibi . . , . . 5 B. L. K., 557 

See In the matter op Mahim Bibi 

[13 B. L. B., 160 

MAHOMBDAN LAW-CUSTOM. ' 

1 , Kazi, Appointment of. — Mere^ 

ditary office, Grant of. — In the absence of an 
established local custom to that effect, the office of 
Kazi is not hereditary. Qncere, — Whether such a 
custom would be valid. Jamal walad Ahmed u, 
Jamal i^alad Jallal . I. L, B., 1 Bom., 633 

2, Custom of rigM to eject on 

sale. — Lease. — Sale by lessor. — A Mahoniedaii resid- 
ing at Zanzibar let a house situated there to the 
defendant, to he held by the latter as long as he 
pleased, Under a lease in which he (the lessor) stipu- 
lated never to remove the lessee. The plaintiff subse- 
quently, with full knowledge of the lease, purchased 
the same house from the lessor, and as such purchaser 
sued to eject the defendant. The plaintiff tendered 
evidence to show that by the custom of Zanzibar the 
defendant’s tenancy -was determined upon the sale by 
the landlord. This evidence was refused. Seld that 
the alleged custom, even if proved, w^as invalid. It 
was unreasonable, as enabling a man, after having 
granted a lease, to deprive the lessee of the entire 
benefit of his lease. DeSouza v. Pestanji Dhanji- 
BHAI , . . . I. L. B., 8 Bom., 408 

3 , Exclusion from inheritance 

of females by bohb —L abis. — Mamthmis of Ral~ 
gat. — Mahomedan religion. — Mindu laiu of in- 
keritance, — Evidence necessary io support valid 
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MAHOMED AH LAW --CUSTOM.— Exclu- 
sion from inheritance of females by sons 

— continued. 

mstom, — A claim by the widow of <S., Ilavuthan, a 
Labi of Palgat, and her duughters, for their shares of 
his estate under Mahoniedan law, was opposed by 
other members of the family, who pleaded that, 
according to a special custom obtaining among the 
Ravnthans of that part of the country adopted from 
Hindu law, females are excluded from inheritance if 
sons or sons’ sons exist. In two instances it was 
proved that women of this class had obtained shares 
under Mahomedan law by suits without this plea 
having been put forward. The District Muusif 
described these cases as interruptions, and found on 
the evidence that the custom was proved. On appeal 
this decree was confirmed by the Subordinate Judge. 
Seld that no valid custom was established by the 
evidence. A custom to be valid must he consciously 
accepted as having the force of law. Mieabivi v. 
Vellayaxna . . I. L. B., 8 Mad., 464 

4 . — _ Division of estate in cases of 

intestacy. — ImpartihU estate,— Beng. Reg. XI of 
1793. — Beng. Reg: X of 1800. — The family usage 
that a zemindari has never been separated, but has 
devolved entire on every succession, though proved 
to have existed as the custom for many generations, 
will not exempt the zemindar! from the operation 
of Regulation XI of 1793, which provides in case of 
intestacy for the division of landed estate among the 
heirs of the deceased according to the Mahomedan or 
Hindu law. Regulation X of 1800 does not apply to 
undivided zemindaris in which a custom prevails 
that the inheritance should be indivisible, but only 
to jungle mehals and other entire districts where 
local customs prevail ; and therefore only partially, 
and to that extent, repeals Regulation XI of 1793. 
Deebae Hossein V. Zuhooeooxnissa 

[2 Moore’s I. A., 441 

MAHOMBDAH LAW— DEBTS. 

See Debtoe and Ceeditoe. 

[I. L. B., 8 All., 178 

See Cases ijndeE KErEESENTATiVE or 
Duceasbd Person. 

See Cases under Sale in Execution of 
Decree— Decrees ag-ainst Represen- 
tatives. 

L — - — — Decree against lieir of debtor. 

—Bffect of decree against one heir. — Under Maho- 
medaii law a decree against one heir of a deceased 
debtor cannot hind the other heirs. Sitanath Das 

Roy Luchmiput Sinoh , 11 C. L. B., 268 

2. ^ Consent decree against one 

Heir, Effect of.— of deceased debtor. — Intes- 
tacy. — Succession. — Parties. — Suit hg creditor of 
intestate Mahomedan. — Representation of deceased 
debtor. — Per Garth, 0. J. — A decree by consent 
against one heir of a deceased debtor cannot, under the 
Mahomedan law, legally bind the other heirs. Per 
Maekby, I . — Under the Mahoniedan law, the estate 
of an intestate descends entire, together wdth all the 
debts due from and owing to the deceased. The 


MAHOMBDAH LAW— DEBTS. -Consent 
decree against on© Heir, -Effect of— conii- 
niied. 

creditor of an intestate Mahomedan must enforce his 
claim against the estate in a suit properly framed for 
the purpose. Such a suit is xn’operly framed if all 
the persons in possession of that particular portion of 
the estate which it is intended to charge are made 
parties to it. The right of a Mahomedan heir claim- 
ing the property of his deceased ancestor, who died 
indebted, is a riglit of representation only, and except 
us rexiresentative he has no right to the property 
whatsoever. Assamathemnessa Bibee v. Roy 
Lutchmeeput Singh 

[I. L. B., 4 Calc., 142 : 2 C. L. B., 223 

3 . Creditors of deceased person. 

— Alienation by heir. — Purchaser from heir of Maho- 
medan. — Lis pendens . — The creditor of a deceased 
Mahomedan cannot follow his estate into the hands 
of a bond fide purchaser for value, to wdiom it lias 
been alienated by tlie lieir-at-law, whether the aliena- 
tion has been by absolute sale or by mortgage. But 
where the alienation is made during the pendency of 
a suit in which the creditor obtains a decree for the 
payment of his debt out of the assets of the estate 
which have come into the hands of the heir-at-law, 
the alienee will be held to take wdth notice, and be 
affected by the doctrine of lis pendens. Bazayet 
Hossein v. Dooli Chund. Mahomed Wajid w. 
Tayyuban 

[I. L. B., 4 Calc., 402 : L. B., 5 1. A., 211 

4. Alienation by heirs. 

— Rights of mortgagee. — The debts of a deceased 
Mahomedan are not a charge upon the estate wdiieh 
gives the creditor a priority over all persons who 
after his death purchase or take a mortgage of his 
estate. See Bazayet Eossein v. Dooli Chund, Z. 
R.y 5 I. A., 211 : I. L. R„ 4 Calc., 402. Land 
Mortgage Bank v. Bidyadhaei Dasi 

[7 C. L. B., 460 

5 ^ ^ creditor of a 

deceased Mahomedan cannot follow bis estate into 
the hands of a bond fide purchaser from las heir. 
Bazayet Eossein V. Dooli Chund, L. U., d I. A., 211, 
followed. Land Mortgage Bank Rov Lucmmi- 
PUT Singh . . . . 8 C. L. E., 447 

6. — Sale in execution 

of money-decree against the representatives of de- 
ceased Mahomedan. — Rights of purchaser at execu- 
tion sale against mortgagee. — Xotice . — In execution 
of a money-decree against the heirs of a deceased 
Mahomedan for a debt incurred by him, A. purchased 
certain property which had been allotted to the widow 
of the deceased in lieu of dower and of her share of 
the inheritance Previously to the purchase, however, 
the widow had mortgaged the same property to B., 
who, at the time of the mortgage, knew of the debt 
for w^bich the decree was obtained. In a suit by E. 
against A. [on the mortgage, it was not showui that 
there were not assets in the hands of the heirs-at-law 
to satisfy the debt due to A.^s vendor. Meld that B. 
was entitled to recover. Bazayet Eossein v. DqoU 
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MAHOMED AN DAW- DEBTS. Credit- 
ors of deceased ‘person—aontinued, 

Ckundj L. li.i 5 I. A., 211, followed. Naesingh 
Dass d. Najmooddin Hossein 

[I. L. E., 8 Calc., 20 : 10^ C. L. E., 225 

Y, Administration, 

Suit for. — Suit hy creiitor of deceased Mahomedan 
against his heir, — Sale in execution of decree,— AHqt 
the death of a Mahomedan, several of his creditors 
sued his widow and daughter, and obtained decrees 
against the assets of the deceased, which assets had 
come into the possession of the mother and daughter. 
In execution of these decrees portions of the property 
were sold: thereupon two married sisters of the 
deceased, who lived with their husbands apart from 
the wddow and daughter, sued as heirs of the de- 
ceased to recover their shares of the property sold. 
Meld that the property of the deceased having been 
attached and sold in payment of his debts, the plain- 
tiffs^ suit must be dismissed. When a creditor of 
a deceased Mahomedan sues the heir in possession, and 
obtains a decree against the assets of the deceased, 
such a suit is to be looked upon as an administration 
suit; and those heirs of the deceased who have not 
been made parties cannot, in the absence of fraud, 
claim anything but what remains after the debts of 
the testator have been paid, ^uzeerunx. Ameerood- 
deen, 24 W. IL, 3 ; Assamathemnessa Bibee v. Boy 
Lutchmeeput Singh, I. L. B., 4 Calc., 142 ; Kishwur 
Khan v. Jemun Khan, 1 Sel. Hep., 25; Khajah 
Midayutoollah v. liai Jan Khanum, 3 Moore’s I, A., 
295 ; and Bazayet Hossein v. iJooli Chund, L. R., 5 
I. A., 211, referred to. Muttyjan v. Ahmed Ally 
[I. L. B., 8 Calc., 870 : 10 C. L. E,, 846 

8, Suit hy creditors 

against representatives . — Two of the widows of a 
deceased Mahomedan sold a portion of his real estate 
to satisfy decrees obtained by creditors of the deceased 
against them as his representatives. The sale-deed 
w'as executed by them on behalf of the plaintiff, 
a daughter of the deceased, she being a minor, in the 
assumed character of her guardians. Meld, if the 
plaintiff was in possession, and was not a party to, or 
properly represented in, the suits in which the credit- 
ors obtained decrees, she could not be bound by the 
decrees nor by the sale subsequently effected, and she 
was entitled to recover her share, but subject to the 
payment by her of her share of the debts for the 
satisfaction of w^hicli the sale was effected. Hamie 
Singh u. Zakia . . I. L. K., I All., 57 

Hendey V, Mdtttlall Dhhe 

[I. D. B., 2 Calc., 395 

9. Succession. — Suit 

against one of the heirs of a deceased person for debt, 
— The heirs to a deceased Mahomedan divided his 
estate among themselves according to their shares 
under the Mahomedan law of inheritance, a small 
debt being due from the estate at the time of division. 
Two of the heirs w^ere subsequently sued fbr the 
whole of such debt. Meld that, inasmuch as such 
heirs had not by sharing in the estate rendered them- 
selves liable for the whole of such debt, Mahomedan 
law' allowing the heirs of a deceased person to divide 


MAHOMEDAN DAW-DEBTS.- Credit- 
ors of deceased pemon—contifrued, 
his estate, notwithstanding a small debt is due there- 
from, and as a decree against such heirs would 
not bind the other heirs, a decree should not he passed 
against such heirs for the wiiole of such debt, but a 
decree should be passed against them for a share of 
such debt proportionate to the share of the estate they 
had taken. Mamir Singh v. ZaJcir, I. L, B., 1 All., 
57, referred to. Piethipal Singh v. Husaini Jan 
[1. D. E., 4 AU., 861 

Inheritance^-^- 

Devolution not suspended till payment of deceased 
ancestor’s debts. — Decree in respect of deceased 
ancestor s debts passed against heir in possession of 
estate. — Decree not binding on other heirs not parties 
thereto and not in possession, so as to convey their 
shares to auction-purchaser in execution. — Recovery 
of possession by other heirs contingent on pay- 
ment of proportionate shares of debt for which 
decree was passed. —JJiyon the death of a Maho- 
madan intestate, who leaves unpaid debts, wiiether 
I large or small with reference to the value of his 
estate, the ownership of such estate devolves imme- 
diately on his heirs, and such devolution is not con- 
tingent upon and suspended till payment of such 
debts. A decree relative to his debts, passed in a 
contentious or iion-contentious suit against only such 
heirs of a deceased Mahomedan debtor as are in pos- 
session of the whole or part of his estate, does not 
bind the other heirs who, by reason of absence or 
other cause, are out of possession, so as to convey to 
the auction- purchaser, in execution of such a decree, 
the rights and interests of such heirs as w'ere not 
parties to the decree. In execution of a decree for a 
debt due by a Mahomedan intestate, wdiich was passed 
against^ such of the heirs of the deceased as w^ere in 
possession of the debtoPs estate, the decree-holder 
put up for sale and purchased certain property wdiicli 
formed part of the said estate. One of the heirs, 
who w'as out of possession, and w^ho was not a party 
to these proceedings, brought a suit against the 
decree-holder for recovery of a share of the property 
sold in execution of the decree, by right of inherit- 
ance. Meld by the Full Bench that the plaintiff w'as 
not entitled to recover from the auction-purchaser, in 
execution of the decree, possession of his share in the 
property sold, without such recovery of possession 
being rendered contingent upon payment hy him of 
his proportionate share of the ancestor's debt for 
which the decree w^as passed, and in satisfaction 
w'liereof the sale took place. JKahidwinissa v, 
Sheobrattun, 6 B. L. B,, d4 ; Assamathe^nnessa 
Bihee v. Boy Lutchmeeput Singh, I. L. B., 4 Calc. 
142, Mazhar AU v. Budh Singh, L L. B., 7 All, 
297 ; Bachman v. Bachman, I, L. IL, 6 AIL, 583^ 
Mamir Singh v. Zakia, I. L. B., 1 All., 57 ; and 
Mutiyjan v. Ahmed Ally, I. L. B., 8 Calc., 370 
referred to by Mahmood, J. Jaeei Begam Amie 
Muhammad Khan . . I. D, B., 7 AIL, 822 

11» ' ‘ Inheritance . — 

Devolution not suspended till payment of deceased 
ancestor’s debts.— A creditor of j'., a deceased Maho- 
medan, under a hypothecation bond, obtained a decree 
on the 20th December 1876, for recovery of the debt 
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by enforcement of lien against M., one of A* s beirs, 
who alone was in possession of the estate i and, in 
execution of the decree, the whole estate was sold by 
auction on the 21st March 1878, and purchased by the 
decree-holder himself. J"., another of A,^s heirs, was 
not a party to these proceedings. On. J,^s death, her 
son and heir, A. AT., conveyed to If. the rights and 
interests inherited by him from his mother, — namely, 
her share in A,^s estate. The purchaser of the share 
thereupon brought a suit against the decree -holder 
for its recovery. Seld that, immediately upon the 
death of A., the share of his estate claimed in the 
suit devolved upon J. j that she being no party to the 
decree of the 20th December 1876, her share in the 
property could not be affected by that decree, nor by 
the execution sale of the 21st March 1878; that upon 
her death that share devolved upon her son, who con- 
veyed his rights to the plaintiff ; that the plaintiff was 
therefore entitled to recover possession of the share 
which he had purchased, hut that he could not do so 
without payment to the defendant of his proportion- 
ate share of the debts of A., which were paid off 
from, the proceeds of the auction sale of the 21st 
March 1878. Jafri Begum v. Amif Muhammad 
Khan, 1. L, R., 7 All, 822, followed. Muhammad 
Awais V. Hae Sahai . I. L. B., 7 All., 716 

12. — ZiiahilUy of one 

of several heirs to pay ancestors^ debt, when but for 
his own action debt would be barred by limitahon . — 
Justice, equity, and good conscience, Application of 
principle of — Act VI of 187 J, s. 24.-- A., a Hindu and 
a creditor of B., a deceased Mahomedan, sued C., J)., 
JS,, and F., his heirs, to recover a sum of money alleged 
to be due on a roka, alleging that they were in posses- 
sion of B.’s estate, and praying for a decree against the 
estate upon that footing. It was not disputed that 
the debt would have been barred by limitation but 
for a part-payment made by C., and endorsed by him 
on the back of the roka. D., F., and F. were no 
parties to such payment, and it was found not to have 
been made with their consent. The first Coiirfc, 
considering that collusion existed between A. and C., 
and having regard to the fact that C. did not dispute 
his liability, gave A. a decree for the full amount of 
the debt against C. without finding whether the 
roka was genuine or not, and held that the shares of 
J)., F., and F. in Bis estate were not liable for any 
portion of the debt. A. accepted this decision and 
did not appeal. C. appealed on the ground that he 
could only, under the Slahoraedan law% be held liable 
for a part of the debt in proportion to the amount of 
B.’s estate which had come into his hands. The 
lower Appellate Court decided in Cls favour and va- 
ried the decree by directing that A. was only entitled 
to recover two fifths of the debt from C., that being 
the amount of Cls share. F., F., and F. were not 
made parties to that appeal. A. then preferred a 
special appeal to the High Court, making D., F., and 
F. parties. Held that, under the circumstances of the 
case, and having regard to the rule of Mahomedan 
law, A. was not entitled to a decree against C. for 
more than two fifths of the debt. Held, further, 
that, applying the principle of justice, equity, and 
good conscience to the case, inasmuch as A. nras a 
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Hindu, it would not, under the circumstances of the 
case, be equitable to hold C. liable for the whole of 
the debt. Bussitinteeam Makwaey «. KiMAtun- 
DiN Aumbd . . I. L. E., II Calc,, 421 

13 . Power of alienation of heir. 

— Bxecutor. — Iit-rchaser from heir. — A., a Maho- 
medan, died, being indebted to B. in a sum of money. 
B. suedtlie heirs of A. for the amount and obtained 
a decree. Before B. obtained his decree the heirs of 
A. had inortgaged the estate of A. to C. The pro- 
perty was put up to sale in execution of Bis decree, 
and B. became the purchaser, and now sued to 
obtain possession from C. Held that the mere fact 
of the property having once belonged to the estate of 
A. did not entitle £. to follow it in the hands of C., 
so as to enable him to recover possession without 
redeeming. The heir of a Mahomedan may, as exe- 
cutor, sell a portion of the estate of the deceased, if 
necessary for the payment of debts; and such sale 
will ixot be set aside if the purchaser acted bond fide. 
Exaxet Bosseik «. Ramzan Ali 

[1 B. L. B., A. C., 172 : 10 W. B., 216 

See Hasain Am v. Mehbi Husain 

[1. L. B., 2 AH., 533 

14:. •—— — Sale for debts of 

father, — if., a Mahomedan, inherited certain pro- 
perty from his father, which, while he w^as a minor, 
his mother sold to the defendant, in good faith, for 
the discharge of a debt adjudged to be due to the 
defendant by M.^s father. 3/., -when he became of 
age, sold the same property to the plaintiff, wbo sued 
to obtain, possession thereof by avoidance of tlie sale 
to the defendant. Held that the plaintiff, having 
no better title or other right than M. could assert, 
w^as not competent to maintain the suit, without 
tendering' payment of the debt. Held also that, 
even, if Maiioniedan la\v %vere applied, and Mis 
mother was not legally competent to sell his property 
in the assumed character of his guardian, the plain- 
tiff was bound to pay the debt due from Mis father 
to the defendant before lie could claim, by avoidance 
of the sale in question, the possession of the property 
in suit. Sahee Eam v. Mahomed xIbditl ,Raha- 
MAN '. . .... 6H. W., 268 

15 , Liability for assets.— ii’ri- 

denceof reoeipt of assets. — Where it is sought to fix 
a person under the Mahomedan law with liability for 
the debt of a person deceased, by reason of the re- 
ceipt of assets, it is incumbent on tlie creditor to 
give sottue evidence of assets having been received. 
Fuzeelutoonissa V . Hoormtttoonissa 

[Marsh., 218 ; 1 Hay, 550 

MAHOMEDAH LAW— DIVORCE. 

1 / Validity of divorce.— iSefeiise 

ofdoweT hj wife.— Evidence of divorce . — According 
to the Mahomedan laiv, the non-payment by the 
wife of the consideration for a divorce does not in- 
validate the divorce. The divorce is the sole act of 
the husband, though granted at the instance of the 
wife, and purchased by her. The kholanamah, or 
the deed securing to the husband the. stipulated con- 
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lidity of divorce — continued. 

sideration, does not constitute the divorce, but as- 
sumes and is founded upon it. The divorce is created 
by the husband’s repudiation of the wife and the 
consequent separation. The husband having dis- 
tinctly alleged a divorce by khola, and relied on two 
instruments, — ^one, an ibranamah (or deed of volun- 
tary release by the wife of her denmohr or dowry) 
to which there was no satisfactory proof that she 
ever gave her assent with a knowledge of its contents, 
and a kholanamah (surrendering the wife’s settle- 
ment) obtained from her mother by means of cruelty 
and ill-usage practised on her daughter, to confirm ! 
the ibranamah, — Meld that instruments so obtained 
could have no legal effect when used as a defence 
against the wife’s claim to her dowry. Birzii-UL- 
Euheem V. LTTTEEFTTTOONN’ISSA 

[1 W. E., P. a, 57: 8 Moore’s I. A., 379 
1 Ind. Jur., O. S., 1 

2 , Evidence of divorce.— jSm 5 - 

hand’s statement, — The Mahomedan law docs not 
provide for the nature of the evidence required to 
prove a divorce. QucBre , — Whether the husband’s 
statement that he has divorced his wife is sufficient 
proof of the fact. Buksh Ali -o. Ameekun Bebee 

[2 W. E., 208 

3, Necessity of 

written document. — Although writing is not neces- 
sary to the validity of a divorce under Mahomedan 
law, yet where a divorce takes place between persons 
of rank and property, and where valuable rights 
depend upon the marriage and are affected by the 
divorce, the parties, for their own security, may be 
expected to have some document affording satis- 
factory evidence of what they have done. Gowhur 
Ali Khan v. Ahmed Khan . 20 W. R., 214 

4, j)QQd of divorce 

signed in absence of wife, Validitg of. — An in- 
strument of divorce signed by the liusband in the 
presence of, and given to, the wife’s father, was held 
to be valid, notwithstanding that it was not signed 
in the presence of the wife. Waj Bibeb Azmot 
Ali 8 W. E., 23 

5, — — M a r r i a g e . — 

Where a Mahomedan was shown to have been duly 
married, her subsequent divorce should not be pre- 
sumed only from the fact of her husband having 
taken another woman to live with him, in consequence 
of which his wife left his house and went to live with 
a relative, nor from the fact of his having stated in 
his will that he had no wife, lawful or nicca. Koor 
Bibee v. ISTaivas Khan . 1 Ind. Jur., N. S., 221 

0 . Eiglit to leave liusband. — 

Man taking another wife.— A Mahomedan in the 
kubinnamah or deed of dower on his marriage with 
8. stipulated that he should not take a second wife 
without the permission of S. Held that S. was not 
entitled to leave him upon his taking a second wife 
without her permission. Mohabdth Ally v. My- 

monissa Marsb., 361 

S. C. Mymonissa V, Mohabuth Ally. 

[2 Hay, 404 
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nued. 

7. Biglit to divorce . — Suit hg wife 

for divorce, — Agreement for divorce. — A husband en- 
tered into a private agreement with his wife, author- 
ising her to divorce him upon his marrying a second 
wife during her life, and without her consent. Meld 
that the Mahomedan law sanctioned such an agree- 
ment, and that the wife, on proof of her husband 
having married a second, time without her consent, 
was entitled to a divorce. Badaranissa Bibee v, 
Mafiattala . 7 B. L. E., 442 ; 15 W. E., 555 

S. Mode of divorce . — Charge of 

adultery. — Ill-usage. — A charge of adultery by a 
Mahomedan against his wife does not operate as a 
divorce, though if false it might be an item of ill- 
usage towards making up a sufficient answer to his 
claim for restitution of conjugal rights. The husband 
cannot enforce his right to his wife till he pays the 
dower, — in the absence, that is, of any sufficient 
answer to his claim. Ill-treatment by him and his 
second wife wmuld justify the first wife in leaving 
him. Jaun Beebee v, Bepabee . 3 W. B., 93 

9, Divorce in absence 

of toife. — Suit by a Mahomedan female against 
her husband for maintenance. Defendant pleaded 
that he had divorced the plaintiff on the 8th Janu- 
ary 1862. Both the lower Courts found that no 
divorce had taken place upon the following facts. 
Defendant went to Trichinopoly leaving his wife 
at Tinnevelly. While at Trichinopoly he received 
letters from Tinnevelly informing him that his wife 
was leading an immoral life. He therefore went be- 
fore the Town Kazi of Trichinopoly, made a written 
declaration in the shape of a letter to plaintiff to 
the effect that he had divorced her, and repeated 
the divorce three times successively before the Town 
Kazi of Trichinopoly. Defendant directed also that 
the letter of divorce should be sent to the plaintiff, 
hut there was no evidence of her having received 
it. Meld, upon special appeal, that it was clear upon 
the authorities that there had been a valid divorce. 
The compressing the expression of the intention into 
one sentence seems, on the authorities, not to affect 
the legality of the repudiation, although some doctox’s 
consider the pi'ocess immoral. Sheri f Saib v. 
UsANABiBi Ammal . . . 6 Mad., 452 

10 ^ — - — Khoola divorce. 

— ^Where a Mahomedan woman claimed a divorce from 
her husband on grounds which she failed to establish, 
hut the husband, at the suggestion- of the Court, 
agreed to a Khoola divorce on terms to be settled by 
a Kazi, — Meld that the action of the Court in not 
dismissing the suit, but proceeding to suggest a com^ 
promise by means of a Klxoola divorce, was not illegal. 
Meld also that a Khoola divorce is valid though 
granted under compulsion. Vadake Vitil Ismal v. 
Odakbl Beyahutti Umah 

[I. L. E., 3 Mad., 347 

11. — -Wife’s right of op- 

tion, Non-user of. — Under Mahomedan law, where the 
husband gives the wife an option as to declaring her- 
self repudiated and she avails herself of it, the repu- 
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diatiou or divorce is binding’ on liini; and a discretion 
to repudiate wlieii attached to a condition need not 
be limited to any particular period, but may be abso- 
lute as regards time. Such option is not lost by non- 
nser where there is nothing in the contract between 
the parties obliging the wife to exercise the option 
directly a breach of the condition occurs. Ashbitt’ 
All V. Ashad Ali . , ,16 W, B., 260 

12. — — — Divorce h'y wife, 

— Under the Mahomedan law, a husband may give 
his wife the power to divorce herself from him ac- 
cording to the form prescribed by that law for divorce 
by the husband. Hamiboolla v. Faizunbissa 

[I. L. E., 8 Gale., 327 : 10 0. L. E., 291 

13, — — JPrommeiation of 

word hy husband , — The mere pronunciation 

of the word “talak” three times by the husband, 
without its being addressed to any person, is not 
sutEcient to constitute a valid divorce by Mahomedan 
law. SemhlCf — That a divorce pronounced in due 
form by a man against a woman who is in fact his 
W'ife, dissolves the marriage, thongh he pronounces 
it under a belief that she is not his wife. FuEzirND 
Hossein V. Janu Bibee . I. L, E., 4 Calc., 588 

14. Divorce by one 

acting on compulsion from threats . — According to 
Mahomedan law, the divorce of one acting upon 
compulsion from threats is effective. Ibbahim 
MULI iA V. Enatetbr Ruhman 

[4 B. L. E., A. 0., 13 j 12 W. E., 460 

15 , Repudiation by 

ambiguous expression. — Custody of minor children. 
— Where a Mahomedan said to his wife, when she 
insisted against his wish on leaving his house and 
going to that of her father, that if she went she 
was his paternal uncle’s daughter, meaniug thereby 
that he would not regard her in any other relationship 
and would not receive her back as his wife — Seld 
that the expression used hy the husband to the wife, 
being used with intention, constituted, under 
Mahomedan law, a divorce which became absolute if 
not revoked within the time allowed by that law. 
Held, also, the divorce having become absolute, the 
parties being Sunnis, that the husband was not en- 
titled to the custody of his infant daughter until she 
had attained the age of puberty. Hamid Ali v. 
IMTIAZA2J- , . , . I. L. E., 2 All., 71 

16. Zihar. — Mutt a 

form of marriage.— Qumre , — Whether the form of 
divorce called IZihar may be exercised in the mutta 
form of marriage, Iiir the matteb op the peti- 
tion OP Luddtjn Sahiba. Ludditn Sahiba V. 
Eamae Kttdab 

[I. L, E., 8 Gale., 736 : 11 G. L. E., 237 

17, — — Khoia Mahomed- 

ms. — Custom , — Custom as to divorce among Khoja 
Mahomedans of the Sunni sect considered. In be 
Kasah Pibbeai , . ,8 Bom., Or., 95 
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13 , Effect of divorce. — Irrever- 

sible divorce. — According to MahouMHlan law a 
divorce is irreversible if the liusbuml docs not take 
back the wife before the expiration of her iddat,'*' or 
term of probation. Mozupfifb Ali v, KrAJEKii- 
tJNissA Bibeb , , W. B.j 1864, 32 

19, Tahtlc hiddaf,— 

Husband and ivife . — Order for maintenauot upua 
husband. — Effect upon order. — Dresideucy Magis- 
trate's Act, IV of 1877, s. 234, — Dor ah Mahomed- 
ans. — An order made under section 23d id' Act iV 
of 1877 by tbe Presidency Magistrate directing a 
Borah Mahomedan husband of the Imami sect to 
pay a sum monthly for tbe maintenance of his 
wife, belonging to tbe Hanafi sect, does not de- 
prive tbe husband of bis right to divorce bis wife, 
and after such divorce the Magistrate’s order can no 
longer be enforced. The talak biddat, or iiTegnlar 
divorce, wbicli is effected by three repudiations at 
the same time, appears from the authorities to be 
sinful, but valid. In be Abdul Ali Ishmailji 

[I L. R., 7 Bom., 180 

So with an order made under Act XLVIII of 1860 
(Police Amendment Act), section 10. In be Kasam 
P iEBHAi , . . .8 Bom., Cr., 95 

20. Maintenance of 

wife, Order for. — Criminal Procedure Code, 1872, 
s. 536. — Iddatd ’ — An order for the maintenance of 
a wife, passed under Chapter XL! of Act X of 1872, 
becomes inoperative, in the case of a Mahomedan, by 
reason of his lawfully divorcing his wife, and thus 
putting an end to the conjugal relation, but it does 
not become so before the expiration of the divorced 
■wife’s “iddat.” Ahdiir Rohoman v. SaJchina, I. L. 
R., 5 Calc., 558 ; In re Kasam PirbJiai,8 Bom., Or., 
95; and Luddun Sahiba v. Kamar Kadar, I. L. 
R., 8 Calc., 736 ; Madras High Court Proceedings, 
2nd December 1879, referi’ed to and followed. The 
Mahomedan law of divorce relating to the inaiutenaiice 
of a divorced wife during her “iddat” referred to. 
In the matteb op the petition op Din Mahomed 

[I. L. E., 5 All., 220 

MAHOMEDAH LAW— DOWEB, 

See Debtob and Cbeditob. 

[I. L. E., 8 All., 178 

1 , Dower, Proof of claim to. — 

Deed of dower. Necessity of . — Verbal statement. — A 
deed of dower is not in all cases indispensable to the 
truth and validity of a claim for dower, Semhle,— 
There appears to be no reason why a imikzerriaraali 
or statement made (not on oath before the Court) 
by parties in a position to know the facts, should not 
have a certain ■weiglit. Jumulla v. Mulka 

[1 Ind. Jur., M. S., 26 

S. C. MuLLEEEA V. JUMEELA . 5 W. E., 23 

S. C. on appeal to Privy Council, Mulleeka v» 

JUMEELA 

[11 B. L. B„ 375 : L. B., I. A., Sup. Vol., 135 

Tajoo Beebee V. Noorun Beebee 

[1 W.E,/31 
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Proof of claim to-^contimted. 

2 . — — Yerlal contract for 

dower. -r- Customary dower y Mvidenee of amoimt of, 
--“A verbal contract of dower for a large sum is 
admissible only if proved by most clear and satis- 
factory evidence. A customary dower must be 
proved by sbowiiig a custom of tbe women of the 
wife!s family to receive, rather than of the men 
of the liusband^s family to pay, a certain dower ; 
the Mahomedau dower being the consideration paid 
by the bridegroom for the marriage, and therefore 
regulated by the position and conduct of the bride, 
especially as Mahomedau men often contract most 
unequal marriages, though the means and position 
of the bridegroom must not altogether be excluded 
from consideration, Hujeemooddeen Ahmed v. 
Hosseinee , , . , . 4 W. R., 110 

3 . -3 ; — Oral evidence in 

proof of claim. -—'fh.Q very best description of oral 
evidence is absolutely necessary to support a claim 
for dower where no kabinamah is produced. Hir- 
SEBNA V, Httsmutoonissa , . 7 W. B., 495 

AbDOOE JtJBBAB ChOWDHEY V, COLLECTOR OF 

Mymensingh ■ . . . 11 W. B., 65 

4. — ^ — Deed in lieu of dower. — JPos- 

session. — Validity of deed. — According to the Ma- 
homedan law, possession under a deed of bye-mokasa, 
executed in lieu of dower, is not necessary to its vali- 
dity. Nuseeboonissa V, Danitsh Ali 

[3 W. B., 133 

5 . — ^ Payment by husband to 

wife . — Presumption of nature of payment . — Gift. 
—Where a husband granted a dower of five lakhs 
of Lucknow rupees, and subsequently directed Sicca 
rupees 4,50,000 Company’s paper to be set aside for 
her , — Seldy under the circumstances, that this was 
to be presumed to he a payment on account of dower, 
and not a gift. Iftikaexjnissa Beq-hm v. Amjad 
Ali Khan . . 7 B. L. B., P. C., 643 

6. ^ Right to dower.— Where a 

Mahomedan (Shiah), on his marriage, being in poor 
circumstsnces, fixed a deferred” dower of E5i,000 
upon bis wife, and died without leaving sufficient 
assets to pay such dower, and his wife sued to reco- 
ver the amount of such dower from his estate,— 

by Stuart, C. J. (Pearson, J., dissenting) that, it 
being iiowhm’e laid down absolutely and expressly by 
any authority on the Mahomedan law that, how- 
ever large the dower fixed may he, the wife is enti- 
tled to recover the whole of it from her husband’s 
estate, without reference to his circumstances at the 
time of marriage or the, value of his estate at his 
death, the plaintiff was only entitled, under the 
circumstances, to a reasonable amount of dower. 
Meld by the Pull Bench, on appeal from the decision 
of Stuart, C. that a Mahomedan widow was 
entitled to the whole of the dower which her deceased 
husband bad on marriage agreed to give ber, what- 
ever it might amount to, and whether or not her 
husband was comparatively poor when he married, 
or had not left assets sufficient to pay the dower- 
debt. SuaBA Bibi V. Masuma Bibi 

[I. L. R., 2 AIL, 573 
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to dower — continued, 

7. — — Omission to claim 

dower in legacy . — According to Mahomedan law, if 
the widow assents to any person’s taking a legacy 
without putting forward her claim to dower, she 
cannot afterwards retract her assent. Rezza Hos- 
SEiN ^7. Ifatoonnissa . . 24 W. B., 564 

3 ^ — Nature of dower . — Bower not 

specified , — According to Mahomedan law, dower is 
presumed to he prompt in the absence of express 
contract, and may be enforced at any time. Tadiya 
V. Hasanebiyaei . . , . 6 Mad,, 9 

9. Mxigihle dower y no 

amount specified as. — Meld where no specific amount 
of dower has been declared exigible, and as there was 
no clear evidence of what was customary, that the 
Assistant Judge in appeal committed no error in law in 
holding that one third of the whole might be con- 
sidered exigible during the life of the husband, the 
remaining two thirds being claimable on his death. 
Eatma Bibi v. Sadeuddin 

[2 Bom., 307 : 2iid Ed., 291 

10. Mode of payment 

if divorced. — Inheritance . — Among Mahomedaiis de- 
ferred dower becomes payable on the dissolution of 
the marriage, whether by divorce or by the death of 
either of the parties. According to Mahomedan law, 
where the heirs of a woman claimed dower from her 
husband, which was mowajal, or deferred, and not 
due or payable till her death, their claim was a simple 
money claim founded solely on the contract made by 
tbe husband. The husband is not a trustee for the 
wife in respect of her dower, nor has the wife a lien 
on her husband’s property. Queerey — As to the nature 
of the wife’s claim for dower against tbe heirs of her* 
husband. Mahae Ali v. Amani 

[2 B. L. B., A. C., 306 

S. C. Khyeatun v. Amani . 11 "W. B., 212 

Mehsan V. Kubieam 

[6 B. L. B., 60, note : 13 W, B., 49 

11 ^ Prompt and efe- 

ferred dower. — Custom . — Under Mahomedan law, 
wffien on marriage it is not specified whether a wife’s 
dower is prompt or deferred, the nature of the dower 
is not to be determined with reference to custom, but 
a x^oi’tion of it must be considered prompt. The 
amount to he considered xn’ompt must be determined 
with reference to the position of the wife and the 
amount of the dower, what is customary being at the 
same time taken into consideration. Taufik-un- 
NissA V, Ghulam Kambab , I. L. B., 1 AIL, 508 

12 . Non-payment of prompt 

dower. Effect of. — Husband and wife. — Shiah . — 
Sunni, — Suit for recovery of wife . — A woman of the 
Sunni sect of Mahomedans marrying a man of the 
Shiah sect is entitled to the privileges secured to her 
married position by the law of her sect, and does not 
thereby become governed by the Shiah law, Meldy 
therefore, where a husband sued to recover his wife, 
the one being a Shiah and the other a Sunni, that the 

6 A ^ 
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wiiVs dower being “ exigible dower, and not having 
been paid, the suit was not maintainable under Sunni 
law. Nasbat Hxjsaik ^ Hamidak 

[I. I.. B., 4 All., 205 

23 ^ — Suit for resti‘ 

tuiion of conjugal rights. — Custom, — iPrompt and 
deferred, dower. — When a Mahoinedan sues his wife 
for restitution of conjugal rights, such suit is to 
be determined with reference to Mahoinedan law, 
and not with reference to the general law of con- 
tract. Under Mahomedan law, if a wnfe’s dower 
is prompt she is entitled, when her husband 
sues her to enforce his conjugal rights, to refuse to 
cohabit with him, until he has paid her her dower, 
and that notwithstanding that she may have left his 
house without demanding her doiver and only demands 
it when he sues, and notwithstanding also that she 
and her husband may have already cohabited with 
consent since their marriage. When at the time of 
marriage the payment of dower has not been stipu- 
lated to be deferred,’^ payment of a portion of the 
dower must be considered prompt.^' The amount 
of such portion is to be determined with reference to 
custom. Where there is no custom, it must be deter- 
mined by the Court with reference to the status of 
the wife and the amount of the dower. Where a 
Court, following this rule, determined that one fifth 
only of a dower of B5,000 not stipulated to he 

deferred must be considered ‘^prompV^ inasmuch 
as the wife had been a prostitute and came of a family 
of prostitutes, it exercised its discretion soundly. 
Eidan u . Mazhab Husain . I, Ii, B., 1 All., 483 

14 ^ Jlestituiion of 

conjugal rights. — A Mahomedan cannot, according 
to Mahomedan law, maintain a suit against his wife 
for restitution of conjugal rights, even after such 
consummation with consent as is proved by coha- 
bitation for five years, where the wife’s dower is 

prompt” and has not been paid. Ahdool ShulcTcoar v. 
JR,aheem-oon-nissa, 6 N. W.) 94, followed. Wilayat 
Husain v , Allah Eakhi . I. Ij. B., 2 All., 831 

15. Marriage. — Suit 

for restitution of conjugal rights. — Plea of non-pay^ 
ment. — Form of decree. — According to the Maho- 
medan law, marriage is a civil contract, upon the 
completion of which, by proposal and acceptance, all 
the rights and obligations which it creates arise im- 
mediately and simultaneously. There is no authority 
for the proposition that all or any of these rights and 
obligations are dependent upon any condition prece- 
dent as to the payment of dower by the husband to 
the wife. Dower can only he regarded as the consi- 
deration for connubial intercourse by w'-ay of analogy 
to price under the contract of sale. Although jmompt 
dower may be demanded at any time after marriage, 
the wife is under no obligation to make such demand 
at any specified time during coverture, and it is only 
upon such demand being made that it becomes pay- 
able. This claim may be used by her as a means of 
obtaining payment of the dower, and as a defence to 
a claim for cohabitation on the part of the hus- 
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hand without her consent; hut, although she may 
plead non-payment, the husband’s right to claim co- 
habitation is antecedent to the plea, and it cannot be 
said that until he has paid prompt dower his right to 
cohabitation does not accrue. The sole object of the 
rule allowing the plea of non-payment of dower is to 
enable the wife to secure payment. Her right 
to resist her husband so long as the dower reiiuiins 
unpaid is analogous to tlie lien of a vendor upon the 
sold goods while they remain in his possession, and so 
long as the price or any part of it is unpaid ; and her 
surrender to her husband resembles the delivery of 
the goods to the vendee. Her lien for unpaid dower 
ceases to exist after consummation, unless at such 
time she is a minor, or insane, or has been forced, 
in which ease her father may refuse to surrender her 
until payment. It cannot in any case be pleaded so 
as to defeat altogether the suit for restitution of 
conjugal rights, which is maintainable upon tlie 
refusal of either party to cohabit wdth tlie other ; and 
it can only operate in modification of the decree for 
restitution by rendering its enforcement conditional 
upon payment of so much of the dower as may 
be regarded as prompt, in accordance with the prin- 
ciple recognised by Courts of equity under the 
general category of compensation or lien, when plead- 
ed by a defendant in resistance or modification 
of the plaintiff’s claim. Buzloor Mulieem v. Shims* 
oon-nissa Begum, 11 Moore’s I. A., 551 ; Mulleelca v. 
Jumeela, 11 B. L, M,, 375; Khajooroonissa Y, Ryee* 
soonissa, L.B., 21. A.,235 ; Nawah Bahadoor Jung 
Khan v. TJzeez Begum, N. W., S, JD. A., 1843, 46, p. 
180; Jaun Beheev. Beparee, 3 W. E.,93; Qatha Bam 
Mistree v. Moohita Kochin Atteah Boomoonee, 14 
B. L. B., 298 ; and Kidan v. Mazhar Musain, I. L. 
B,, 1 All., 483, referred to. Ahdool Shuhlcoar v. 
Baheem-oon-nissa, 6 N. W,, 94 ; Wilayat Husain v. 
Allah Bakki, I. L. B., 2 AIL, 831 ; Hasrai Husain v. 
Uamidan, I. L. B., 4 All., 205 ; and Hasir Khan v. 
Umrao, Weekly Hoies, All., 1882, p. 96, dissented 
from. In a suit brought by a husband for restitution of 
conjugal rights, the parties being Sunni Mahomedaus 
governed by the Hanafi law, the defendant pleaded 
that the suit was not maiiitainahle, as the plaiiitilf 
had not paid her dower-deht. The plaintiff there- 
upon deposited the whole of the dower-debt in Court. 
It appeared that tlie defendant’s dower had been 
fixed without any specification as to wdiether it was 
to be wholly or partly prompt. It also appeared that 
she had attained majority before the marriage, and 
that she had cohabited with the plaintiff for three 
months after marriage, and there was no evidence 
that she had ever demanded payment of lier dower 
before the suit was filed, or that she had refused co- 
habitation on the ground of non-payment. Besides 
the plea already mentioned, she also relied upon alle- 
gations of divorce and cruelty, but these allegations 
were found to he untrue. The lower appellate 
Court dismissed the suit, holding that inasiiiuch as 
the plaintiff had not paid the dower-deht at the time 
when he brought his suit, he had no canse of action 
under the provisions of the Mahomedan law. Held 
by the Full Bench that the lower Appellate CourCs 
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view of the Maliomedan law relating to conjugal 
rights and the hushalld^s obligation to pay dower 
was erroneous; and that the plaintiff, under the cir- 
cumstances of the case, had a right to maintain the 
suit. Abdul Kadib o. Salima 

[I. L. R., 8 AIL, 149 

10 , Suit for dower . — Catise of 

action. — In a suit by a Mahomedan widow to 
recover from the heirs of her husband the amount 
of dower which became due to her after her hus- 
band^ s death, the cause of action must be deemed to 
have arisen at tbe time when she was ejected by 
order of Court from the property left by her husband, 
and which she held as security for the satisfaction of 
her dues, Sooema Khatoon v. Attabfooknissa 
Khatoon 2 Hay, 210 

17. — - - — JSxigille dower, 

—-Cause of action. — Deferred dower. - According to 
Mahomedan law, mojal or exigible dower is payable 
on demand at any time from the consummation of 
the marriage up to the death of the %vife, and a suit 
preferred % heirs for their mother’s mojal dower 
will be in time if brought within twelve years of the 
mother’s death. Mowajal or iion-exigible or deferred 
dower is claimable on tbe dissolution of the mar- 
riage either by death or divorce. Shares of dower 
when received by the legal inheritors thereof cease 
to be dower, and become part of the recipient’s 
estate. Hosseinooddeen Chowdhry sj. Tajun- 
KissA Khatoon . . . W. R., 1864, 199 

13 , — JPrompt and defer- 

fed dotver. — A Mussalman, on his marriage, entered 
into a written agreement (unregistered) with his 
wi(e to pay her a lakh of rupees, one fourth as 
prompt (mojal) dower, the remainder as deferred 
(mowajal) dower. A separation occurred between 
the husband and wife, but there was no divorce. 
During the separation, on 3rd May 1861, the wdfe 
petitioned for leave to sue as a pauper to recover the 
balance of her prompt dower. The husband, on the 
1st July 1861, filed a petition denying her claim 
against him. The wife’s application to sue as a 
pauper was rejected on 27th January 1862. The 
husband died on 30th August 1867. On the 13th 
May 1869 the widow brought her suit to recover the 
balance of prompt dower and the whole of the de- 
fen-ed dower, ffeld that she could recover the latter. 
The cause of action in respect of deferred dower 
could not arise until the husband’s death. But the 
cause of action in respect of prompt dower arises 
upon demand by the wife and refusal by the hus- 
band. Khajaeaknissa V. Bisafnissa Beq-um 

[5 B. L. R., 84 : 13 W. R., 371 

19. — Limitation. — Di- 

vorce. — Where dower is ** prompt,” limitation does 
not begin to run until the dower is demanded or 
the marriage is dissolved by death or otherwise. The 
amount claimed, — viz., R16, 25,000, — not having been 
disputed in the Court of original jurisdiction, was 
allowed. Qumet — Whether, in the case of a divorce. 


MAHOMEDAN LAW — DOWER. — Suit 

for dower — continued. 

a cause of action accrues in respect of deferred 
dower before the repudiation has become irrevocable, 
or the dower has been demanded. Mullbeea v, 
JUMEELA . . . . 11 B. L. R., 375 

[L. R., I. A., Sup. Vol., 135 

S, C. ill lower Court, Jumebla v. Mulleeka 

[W. K, 1^64, 252: 5 W. B., 23: 

1 Ind. Jur., N. S., 26 

20 . Lxigihle doioer, 

— Demand, — Application to sue in forma pauperis . — 
Cause of action. — The prompt or exigible dower of 
the Mahomedan law may he regarded as a debt 
always due and demandable during the subsistence of 
the marriage, and certainly payable on demand. On 
a clear and unambiguous demand by the wife for 
payment, and refusal by the husband to pay sueli 
dower, a cause of action accrues, against which limit- 
ation begins to run. An application under section 
299, Act VIII of 1859, by a Mahomedan woman for 
leave to sue her husband for exigible dower infornid 
pauperis, may be taken to express her intention of 
bringing an action for dower only if she obtains leave 
to do so as a pauper. Until sbe has the Court’s per- 
mission to sue, her application does not amount to a 
demand by way of action. A counter-petition by the 
husband objecting to the pauper suit being allowed, 
and denying his liability to pay the dower, does not 
alter tbe character of the proceedings, since no oppo- 
sition on his part can constitute a cause of action 
unless there lias been a previous demand by the wife ; 
the option being with her to demand the dower or 
not, and to elect her time for demanding it. Kha- 
jaeannissa V, Saieoolla Khak 

[15 B. L. B., 308 : 24 W. R., 163 : 

L. B.,2 1. A„235 

Reversing the decision that the suit, as regarded 
the prompt dower, was barred by limitation in Kha» 
JAEANNISSA V. RiSANNISSA BeQUM 

[5 B. L. R., 84 : 13 W. R., 371 

21. D e m a n d , — 

Limitation. — A Mahomedan of the Shia sect by a 
deed of dower charged his whole estate with a cer- 
tain sum when demanded by his wedded wife, but ' 
did not impignorate bis estate to secure the sum put 
ill settlement. The dower was not demanded during 
the lifetime of the linsband, and his widow at his 
death took possession of his estate in satisfaction of 
her claim. Held by the Sndder Dewanny Court, and 
such decision on appeal confirmed by the Privy Coun- 
cil, that the widow had a lien upon her deceased 
husband’s estate as being hypothecated for her dower, 
and could either retain property to the amount of 
her dower or alienate i>art of the estate in satisfaction 
of her claim. Held, also, that a demand in the life- 
time of the husband was not necessary, and that 
though more than twelve years had elapsed from the 
date of the deed and the time the widow set up her 
claim for dower, the claim "was not barred by limita- 
tion. Ameee-oon-kissa V. Moead-oob-nissa 

[6 Moore’s I. A., 211 

22. " — Genuineness of 

hahinamah, — Might to sue without certificate under 
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Act XXVII of 1860, s. 3,-- Prompt and deferred 
dower , — The appellant, one of the royal family of 
Oudh, sued his father, the resi)ondent, for B50,000 as 
his share of the dower alleged to have been settled 
on his mother, the late Oomrao Begum, who left as 
her heirs her husband (the appellant), her only son, 
and three daughters, who were made joint defend- 
ants. The plaintiiffi's case ^vas that the dower being 
unpaid, he, as co-heir, became entitled to three tenths ; 
but, having regard to the circumstances of the husband, 
he had limited her claim. The respondent disi3uted 
the genuineness of the kabinamah and the amount 
of the alleged dow'er, pleading that whatever was its 
amount it had been satisfied during the lifetime of 
Oomrao Begum. The first Court decreed the suit, 
but the lower Appellate Court, holding that the de- 
fendant had established his plea of satisfaction, re- 
versed the decision. Keld that the mehrnamah was 
a genuine document, and that the dower w^as of the 
amount alleged by the plaintiff, subject to modifica- 
tion according to the law and practice in Oudh; but 
that, as plaintiff had taken out no certificate under 
Act XXVII of 1860, section 3, the case should be 
remitted to the Judicial Commissioner to have it as- 
certained what amount of dower was payable by the 
respondent to the estate of his deceased wife, and 
what, after payment of debts, was the share of do-wcr 
due to each co-sharer. Where it is not expressed whe- 
ther the payment of the dower is to be prompt or 
deferred, the rule is to regard the whole as due on 
demand. Qwcsre,— Wliere no time for the payment of 
deferred dower is expressly limited by contract, must 
it be presumed to be payable on the death of either 
husband or wife, or only on the death of the husband ? 
Bbdas Bfkht Mohummud Ali Khtjerfm 
Bukht Yahxa Ali Khan , 19 W. B., P. C., 315 

23. — Lien for dower. — Piecing of 

amount of dotcer. — On an issue whether an oral gift 
of an estate, consisting of certain talookas and mou- 
zahs, had been made by a Mahomedan proprietor 
in favour of his wife, the gift having been stated to 
have been made in consideration of a dower of a cer- 
tain amount, which remained unpaid, it was not 
necessary to aifinn in the decision that that amount 
of dower had been agreed upon prior to the marriage. 
It is not necessary to constitute dower by Maho- 
medan law that the dower should be agreed upon 
before marriage ; it may be fixed afterwards, Kamae- 
HNNISSA BiBI V . HhSSAINI BiBI 

[I. L. B., 3 All., 266 

24 , : : Lien of loidoto 

against heir. — Amount of dower unascertained . — 
In a suit against the two widows of a deceased 
Mahomedan, wKo had obtained a certificate of ad- 
ministration. to his estate under Act XXVII of 1860, 
the plaintiff claimed a 12-anna share of the estate, 
and prayed for the possession with mesne profits 
from the death of the deceased. The widows claimed 
to have their dower first satisfied. The ajmount of 
the dower had not been ascertained. Meld that the 
widows had a lien for their dower on the estate, and 
the plaintiff was not entitled to recover possession so 
long as any portion of the dower remained unsatisfied. 
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This was so though the amount of the dower was 
unascertained. Ahmeb Hossein v. Khadija 

[3 B. L. B., A. C., 28, note : 10 W. B.., 369 

Tajik Wahed Ali . , 22'W. B.jll8 

Kottsha Beoiim 17. Umeao Beohm 

[7 JEST. W., 60 

Atahtje Ali v. Altap Fatima 

[10 W. B., 370, note 

25 . 31 a h 0 m e d a n 

widow . — Widoio^s heir. — Determination of amount 
of doioer. — A Mahomedan widow lawfully in pos- 
session of her hushaiKTs estate occnxnes a position 
analogous to that of a mortgagee, and her possession 
cannot be disturbed until her dower- debt has been, 
satisfied, and after her death her heirs are entitled 
to succeed her in such possession, and if ’ivrongfiilly 
deprived thereof, to maintain a suit for its recovery. 
Meld that the ruling of the Court in Baliind Xha.n 
V. Janee, 2 N. W., 319, — that where a defendant is 
found to be in possession of landed property in lieu 
of dower, and it is held that the plaintiff is not en- 
titled to sue for possession of the property until such 
claim for dower has been satisfied, it is not necessary 
to determine the question of the amount of such 
dowser, the matter being one which could he settled 
properly in a suit for an account of what was due as 
dow’er, — was not applicable to a case where the plain- 
tiffs seeking to recover possession did not claim as 
heirs of the widow^s husband, but as heirs of the 
wddow herself, and wdiere the decree for possession 
passed in their favour wnuld remain undisturbed 
even if an amount less than that fixed by the lower 
Appellate Court w'ere found to be wdiat was due as 
dow'er. Azizullah Khan v. Ahmad Ali Khan 

[I. L. B., 7 AU., 353 

20, Late in Oudh. — 

Punjab Code. — The wfidow^ of a Mahomedan, in pos- 
session of her hiTsband^s estate under a claim of dower, 
has a lien upon it as against those entitled as heirs, 
and is entitled to possession as against them, till her 
claim of do\ver is satisfied. According to tlie Punjab 
Code (held to he in force in Oudh in the jin'* lSo9 
and 1860), the dower mentioned in ainariii_ ci 
tract (instead of being enforced as an absoln^-c tked 
as claimed by the appellant) was subject to t m t hex 
tion at the discretion of the Court, both 1 Ij. like 
of a divorce and on the death of the husband. MuL- 
KAH Do Alum Nawab Tajdae Bohoo v. Jehan 
Kttde 

[2 W. B., F, C .5 55 : 10 Moore’s I. A., 252 

27. __ The heir of a 

deceased Mahomedan having dispossessed the widow 
of deceased, who was in possession in lieu of dower, 
takes the estate subject to her lien for the amount 
of her dower. IJmed Ali v. Saeeihan 

[3 B, L. B., A.-C., 175 

So does a purchaser from her son, and the pur- 
chaser cannot dispossess the widow in possession in lieu 
of dower. Bend AY Ali Kean v, Chotee Bibbe' ■ 

[1 Agra; 273, 
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28. — ^ Widow in pos~ 

session in- lieu of dotvet*. — Charge on estate for 
dower, — Where a Court holds that a defendant is in 
possession of certain landed property in lieu of dower, 
and that the plaintiif is not entitled to sue for pos- 
session of the property until such claim for dower 
has been satisfied, it is unnecessary to determine the 
question of the amount of such dower, plaintiff hav- 
ing pleaded that the dower had been surrendered. A 
Mahoniedan widow is entitled to a lien for whatever 
dower remains due to her, although there may be a 
disj3ute as to 'what is the amount actually due, 
having reference to the amount originally filed as 
dower, or to the amount , satisfied by payments. An 
heir to a share of the estate is not entitled to recover 
possession from the widow so long as any portion of 
the dower remains unsatisfied, nor can he be entitled 
to mesne profits, but his proper course is to bring a 
suit for an account of what is due as dower, and to 
pray that in satisfaction of that amount he may be 
put into possession of his share of the estate. Pay- 
ment of the widows, like every other debt, must be 
made before the estate can be distributed amongst 
the heirs. Baltod Khan v , Janee 

[2 W. W., 310 

See TJezool Beq-tjm - o , Ladlee Beg-um 

[2 W. W., 325 

And Imdad Hossein t?. Hosseinee Buesh 

[2 W, W., 327 

29. Li en on estate of 

husband. — Where the widow of a Mahoniedan ob- 
tained actnal and lawful possession of the estates of 
her husband under a claim to hold them as one of 
the heirs and for her dower, it was held that she 
was entitled to retain possession until her dower was 
satisfied, with the liability to account to those en- 
titled to the property subject to the claim for the 
profits received. Bachijn v. Hamid Hossein 

[10 B. L. R., 45 : 14 Moore’s I. A., 
377 ; 17 W, B., 113 

20, Eight of toidow 

to possession against heirs. — A widow, who is not 
entitled to more than her legal share in her hus- 
band’s estate, has no right to the exclusive possession 
of the entire estate, unless it he found that she was put 
in possession of the entire estate either by her hus- 
band or by the consent of the other heir or heirs in 
lieu of dower. Ambeeun v. Ruheemun 

[2 Agra,, Ft. II, 162 

Where it is so found, she has such light. Kubeem 
Buksbe Khan .Doolhin Khooed 

[15 W. B., 82 

31. Mgpothecation. — 

Beng» Meg. VII of 1832 . — The widow’s claim for 
dower under the Maiiomedan law is only a debt against 
the husband’s estate. It may be recovered from the 
heirs to the extent of assets come to their hands. 
It does not give the widow a lien on any specific pro- 
perty of the deceased hnshand so as to enable her to 
follow that property, as in the case of a mortgage, 
into the hands of a bond fde purchaser for value. 
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Seinble, — Under the Mahomedan law, there is not 
hypothecation without seisin,* but a creditor, whether 
widow dr any other creditor, if in possession of the 
husband’s property with the consent of the debtor or 
his heirs,- might hold over until the debt is paid; and 
the cases cited to show that the widow had a right to 
hold until her dower was paid off proceeded on this 
principle. Mer Hob house, J . — It is very questionable 
whether the Court is hound to apply the Mahoniedan 
law to this case under the provisions of Kegulatioii 
VII of 1832, the case not being one of succession, in- 
heritance, marriage, caste, or religions usage; b-ut 
simply one of contract. Wahidunnissa v. Shub- 
EATTUN . . 6B. L. E., 54; 14 W. B., 239 

32. Assignment to 

wife in lieu of dower. — Subsequent decree affecting 
share, — Priority of assignee over decree-holders , — 
Where a person had by deed assigned his share to his 
wife in lien of dower, and the assignee had been put 
in possession of the share so assigned to her under the 
decree of the Court, — JEeld that the reduction of 
shares by any suhsecpient decree would not affect the 
assignment, and if at all affected, she (assignee) 
would be entitled to have the same extent of land 
made up to her out of whatever other interest her 
husband or his heirs may have had in the estate j 
that her right would he x^rior in time and preferable 
to any that could be set up by a creditor under a 
decree subsequent to assignment, and that the plain- 
tiffs who purchased from the assignee were conse- 
quently entitled to decree. Dhun Singh r. Eam: 
SuHAi . . . * . . .2 Agra, 39 

S3. — MigJit of widow 

to possession for dower as against heirs. — A Maho- 
medan widow, even though she have a valid claim for 
dower against her husband’s estate, cannot take pos- 
session of the estate as against the heirs, but must 
sue them regularly for the amount due to her. 
Selamut n. Mowla Buhsh . 5 W. B., 194 

34. Dispossession of 

widozv. — Wasilat. — The widow of a Mussulman, in 
possession of her husband’s estate under a claim of 
dower, has a lien upon it, and is entitled to possession 
as against those entitled as heirs, till her claim is 
satisfied. Should the widow in such a case be de- 
prived of possession by a decree in favour of heirs 
who take -^vith notice of her claim to dower, and 
more particularly where her right to sue has been 
expressly reserved, the lieirs take subject to a lien of 
which the property is not divested by the decree. 
Held, by the Apx:)ellat 0 Bench, that in a case in -wMch 
a Mahomedan widow had, after many years of posses- 
sion as above, been compelled to make over one sixth 
of her estate to her mother-in-law, and then sued her 
mother-in-law for one sixth of her dowser without in- 
terest, she was entitled to recover her claim without 
reduction on account of wasilat. Woomatooe Katima 
Begum v. Meeeunmunnissa Khanum 

, [9 W. B., 318 

35. ^ Melinquishmeni 

by son in favour of mother for her zrnpaid doicer.-— 
The Privy Council reversed so much of the decision 
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of tlie Higli Court as ruled tliat tlie e:ffect of an 
arrangement between tbe plaintiff and her son, by 
which the son relinquished his share in his late 
father’s property, was not that the mother took an 
absolute interest in the property in satisfaction of 
her claim for unpaid dower, but that she should have 
only a life-interest, the son retaining the legal rever- 
sion in himself; the Privy Council being of opinion 
that the creation of such a life-estate did not seem to 
be consistent with Mahomedan usage, and that there 
ought to be very clear proof (which had not been 
shown in this case) of a transaction so unusual and so 
improbable amongst Mahomedans. A widow’s claim 
for unpaid dower, when it does not, by virtue of a 
bye-inokusa executed by her husband, become a pre- 
ferential charge on the estate, constitutes a debt 
payable pari passu with the demands of other credit- 
ors, Hamebda v, Budlun . 17 W. B., P. C., 525 

36. — Widow out off or 

in wrongful, possession, — Where she is not in posses- 
sion or her possession is unlawful, her right is to de- 
mand the amount of her dower from the heirs : such 
amount being realisable from their shares of the 
estates, like other debts, in the usual course of law. 
Meeeun V, jNajeebun . . .2 Agra, 335 

37 . of widow 

deprived of estate ly heir. — Where a Mahomedan 
widow was improperly deprived of a portion of such 
estate under a decree in a suit by an heir of her hus- 
band, the question as to her right of dower having 
been before the Court, hut not disposed of by the 
Judge in that suit, — Held that the heir must he 
treated as having taken the property subject to a 
right of lien which was not divested by the decree in 
the former suit. Janee Khantjm v, Amatool Fa- 
tima Khanijm , . . • 8 W. B., 51 

38. Inheritance . — 

Transfer bywidoto in possession in lieu of dower , — 
JRiglit of purchaser. — Heirs. — Held that a purchaser 
of a deceased husband’s estate from a Mahomedan 
widow, in possession thereof, pending payment of 
her dower, is not entitled to plead non- satisfaction of 
her dowei’rdeht to a claim by her husband’s heirs for 
their share of his inheritance, as the widow’s right to 
dower is personal to herself and does not pass to a 
purchaser of the estate. Sachan v. Hamid Hossein, 
10 L. E., ^5; and Bazayet Hossein v. Booli 
Chand, L. E., 5 I. A,, 211, referred to. An Muham- 
MAD Khak i;. Azizellah Khan 

[I. L. B., e All., 60 

30. ■■ Eight of morU 

gagee prior to suit for dower. — A Mahomedan dying, 
Ms son iV,, who was in possession of the whole of the 
deceased’s property, mortgaged it to secure repayment 
of money advanced to him by the mortgagee. In the 
following year the three widows of the deceased, 
brought a suit against H. to assert their right of dower, 
obtained a decree, and in execution attached and 
sold the property, and, buying it themselves, got into 
possession. The mortgagee then brought a suit to 
obtain from the widows the property which he had 
purchased. Held that until the widows brought their 
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for dower — continued. 

suit the property in N.’s hands was not subject to a 
lien or charge in favour of them, and that it passed 
free from incumbrances to the mortgagee as a bond 
fide purchaser for valuable consklemtion. Held* also 
that the plaintiff was entitled to so much of the pro- 
perty as was N/s share. ' Begem v, Boole e Chenb 

[20 W. B.., 93 

40. Power of widow to alienate 

share of which she is in possession in lien 
of dower, — Suit to avoid alienation. — Heldthutii 
widow in possession of the share of her deceased hus- 
band’s heirs in lieu of dovver, is not competent to 
alienate it, and the heirs cab sue for the avoidance of 
such transfer made by the widow. Mahomed Ussed- 
OOLLAH Khan v. Ghasheea Beebes . 1 Agra, 150 

They cannot, however, claim possession before the 
dower is paid. Azeemen v, Asgek Ali 

[2 Agra, Pt. 11, 167 

4-1 , Share by right of 

inheritance. — Held that a widow who is in possession 
of her husband’s estate in lieu of her dower is not 
competent to alienate the whole estate permanently, 
but can only sell what belonged to her by right of in- 
heritance. "Kemmeb-ool-nissa Begem v. Maho- 
med Hessen . . . ,1 Agra, 287 

42 ^ Power of mother in posses- 

sion of daughter’s shares in husband’s 
estate in lieu of dower. — Daughters without 
mediate right. — Held that the mother who is in pos- 
session of her daughter’s shares in her husband’s 
estate in lieu of dower is not at liberty to sell them, and 
the sale can he invalidated, although the daughters 
may not be entitled to immediate entry upon their 
shares. Gheeooeen Bebee v. Mestekedeh 

[2 Agra, 300 

43 . Purchase of property by 

wife out of money given in account of 
dower. — Husband and wife. — Under the Mahome- 
dan law, a wife may (except with fraudulent intent) 
purchase property as her own during her husband’s 
lifetime with money given to her by him on account 
of dower. Nasoo v. Mahatal Beebee , 4 W. B-., 7 

MAHOMEDAH LAW^BHDOWMBHT. 

See Cestom . . .1 Bom., 38 

X, Creation of endowment.— 

Verbal endowment. — According to Mahomedan law, 
a valid endowment may be verbally constituted with- 
out any formal deed. Shebbo Kaeain Singh v. 
Ally Beksh Shah , . ,2 Hay, 415 

2. : Charges on profits 

for definite period. — The primary objects for which 
lands are endowed under tlie Mahomedan law are to 
support a mosque and to defray the expenses of wor- 
ship therein. The mere charge upon the profits of an 
endowed estate of certain items w'hicli must in time 
cease, and the lapse of which will leave the whole pro- 
fits available for the purposes of the endowment, does 
not render an endowment invalid under the Maho- 
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—Creation of endowment— 
medaii law. MuzHtiEOOL Hfq v. Puhra j Ditaeey 
AIohapattub . . . .13 W. B., 235 

Words declaratory 

of appropi'iation, — Motive. — The chief elements of 
wiikf are special words declaratory of the appropria- 
tion and a proper motive cause; and where the de- 
claration is made in a solemnly, published document, 
the wiikf is completed. Doyal Chcted Mullick v. 
Kebamut Ali , , . .16 W. K., 116 

4 . ^ ; Zands set apart 

for support of mosque. — The payment of expenses of 
a mosque out of the rents of certain property is not 
proof of itself that the property is endowed. Shijbf- 
ooNNissA V. Koolsook , . 25 W. B., 447 

5, Grants for subsist- 

ence. — Grants to an individual in his own right, and 
for the purpose of fuimishing him with the means of 
subsistence, do not constitute a work for endowment. 
KtijiTEEz Fatima Saheba Jan . 8 W. E., 313 | 

0. Wulcf , — Construc- 

tion of deed of endowment. — Settlement on person 
and his descendants to three generations^ and after- 
wards to charity. — Appropriations of property by 
settlement. — A Mahomedan settled a portion of bis 
immoveable property as follows : I have made 

wukf the remaining four annas in favour of my 
daughter B. and her descendants, as also her descend- 
ants^ descendants’ descendants, how low soev'er, and 
when they no longer exist, then in favour of the poor 
tod needy.” Reid, this settlement did not create a 
valid wiikf. To constitute a valid wukf, there must 
be a dedication of the property solely to the w’orship of 
God or to religious or charitable purposes. Semble, — 
Appropriations in the nature of a settlement of proper- 
ty on a man and his descendants can only he treated 
as legitimate appropriations under the designation of 
wukf where the term sadukah ” is used. Even sup- 
posing they could be so treated, it would be necessary, 
in order to validate a wukf by making a settlement 
of property on himself or his descendants, for a man 
to reduce himself to a state of absolute poverty. 
Mahomed Hamidulla Khan v. Lotpijl Huq 

[I. E. B., 6 Calc., 744 : 8 C. L. B., 164 

Wukf. — Settlement 

on man and his descendants. — Semble, — To con- 
stitute a valid wukf according to Mahomedan law, it 
is not sufficient that the word ^^wnkf ” he used in 
the instrument of endowment. There must be a de- 
dication of the property solely to the worship of God 
or to religions and ~ charitable purposes. A Maho- 
meclan cannot, therefore, by using tlie term wukf,” 
effect a settlement of property upon himself and 
his descendants, which will keep such property 
inalienable by himself and his descendants for ever. 
Reid that the plaintiffs, who were sons of a daughter 
of one of the original settlors, did not come within the 
meaning of the term aulad dar aulad ” or the term 
WT^arrasan ”, used in the instrument of settlement. 
Abpul GanneKasam v. Hussen Miya Rahimtuda 

[10 Bom., 7 


MAHOMEDAH eaw—eheowmeni?. 
—Creation of endowment— 

3 , Wukf . — FossessioUt 

Delivery of. — Grant of endowed property. — To con* 
stitute a valid wukf,” or grant made for charitable 
and religious purposes, it must, according to the doc- 
trine of the Shias, be absolute and nncoiiditional, and 
possession must be given of the “ mowkoof,” or thing 
granted. Where a Mahomedan lady executed a deed 
conveying her property on trust for religious purposes, 
reserving to herself for life two thirds of the income 
derivable from the property, and only making an 
absolute and unconditional grant of the rest for the 
Xmrposes of the trust, — Reid that, under the Maho- 
medan law, the deed must be considered invalid with 
respect to that portion of the income reserved by the 
grantor to herself for life; but as to the rest, that the 
deed operated as a good and valid grant. Kaltjb 
Hossein V . Meheum Beebes . 4 N , W., 155 

9 ^ W u Icf. — Mut- 

tvallu— Right to sue . — A Mahomedan of the Shad 
sect, by a deed of settlement executed in 1838, called 
a wukfnamah, settled moieties of his estate on his two 
wives, their daughters, and the descendtmts of the 
donees in each line so long as it should subsist, with 
cross remainders, on the extinction of,,either line, to 
the representatives of the other, with final remain- 
ders, on the extinction of both, to the lieirs of the 
settlor. The settlor constituted himself the nazir or 
mutwalli (superintendent or trustee) of the estate 
duriug his life, and nominated A. and B. to act as 
such after his death with the consent of his wives. 
In 184-0 the settlor died; A. died in 1865; B. survived. 
The wives and daughters of the settlor also died. 
The representatives of one of the settlor’s daughters 
sued the defendant to recover a part of the estate, 
which had been sold to him by the Civil Court, as 
the property of another of the daughters, on the 
ground that the estate on the death of that daughter 
passed as wukf to her surviving sister. Held that, 
supposing the vaikf to have been validly created, the- 
right to bring the suit belonged (according to Maho- 
medan law), not to the heirs or descendants of the 
settlor, but to the mntwallis (superintendents) 
jointly. On the death of one of the mntwallis, a 
successor to him should have been appointed in the 
first place by the settlor, and, failing him, by his exe- 
cutor, if he had appointed any, otherwise by the 
Court on the application of the parties beneficially in- 
terested in the estate. Queere , — Whether a wukf 
! could be created for the purpose merely of conferring 
a perpetual and inalienable estate on a particular 
family without any ultimate express limitation to the 
use of the poor or some other inextinguishable class 
of beneficiaries. Phate Saheb Bibi «. Damodab 
Pbemji . . . . I. Xj. B., 3 Bom., 84 

10. Charitable object. 

—Subject of toukf. — Shares in company. — Accord- 
ing to Mahomedan law a wmbf cannot he created 
of shares in a limited liability company. A wukf, the 
purpose of which is to create a mere family settle- 
ment without a charitable object, is invalid. Ahdul 
Gunne Kasam v, Russen Miya Rahimtula, 10 Bom.^ 

1 7 s aad Mahomed RamiduUa Khan v. Budrunissa 
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Khatoon, 8 0. L. M., 164, followed. Fatima Bibeb 

Asir IsMAiLJEE Bham . . 9 C. D. 11.5 66 

^ ^ u Jcf, — JB ro^ 

visions fon payment of debts and maintenance . — 
Minor plaintiff. — G-uardian. — A Maliomedan created 
a wiikf of all liis property, and appointed his minor 
grandson iniitwalli, providing that during the min- 
ority the property should be managed by the minor" s 
father. The deed contained a provision that, in the 
first place, certain debts should be paid, and then 
provided that the property should be applied towards 
the religious uses created and the maintenance of 
of the settlor’s grandsons and their male issue. In 
execution of a decree against the minor’s father, the 
endowed property was attached and sold. In a suit 
by the minor through his sister, as guardian, to 
recover possession of the property, in which suit the 
sister was not made guardian ad litem by an order of 
Court, but w^as allowed to sue by the District Judge, 
— Seld that the suit w^as maintainable as framed. 
Seld, also, that notwithstanding the provisions for 
payment of debts and maintenance, the wukf was 
valid. Lttohmiptjt Sinq-h v, Amie Alum 

[I. D. B-.5 9 Calc.5 176 : 12 C. L. E., 22 

12. — Grant to grantees 

and their aulad va ahfad. — Meaning of the word 
“ ahfad. ” — WuJcf. — Tavlyat and sajjadanashin, 

Might of females to hold the offices of. — A certain vil- 
lage was granted by the Mogul Government in inam 
to two persons and their ^^aulad va ahfad” for the 
maintenance of a durga (mausoleum) of a pir (saint). 
The plaintifi and the defendant were the descendants 
of the original grantees. In 1878 the plaint i:ff sued 
the defendant for the recovery of the profits of a 
one-fourth share in the inani, claiming to be entitled 
thereto through his mother and grandmothei’, who 
was a daughter of the son of the great-grandson 
of one of the two original grantees. It was con- 
tended {inter alia) for the defendant that the expres- 
sion aulad va ahfad ” used in the grant would iiiclnde 
only the lineal male descendants, and not the plaiii- 
tifi, w^ho claimed through females, who were incap- 
able of performing the spiritual offices connected 
with the mausoleum. The Court of first instance 
dismissed the plaintiff’s claim. He appealed, and the 
lower Appellate Court allowed his claim to the extent 
of one-eighth share. On appeal by the defendant to 
the High Court, — Held, confirming the decision of 
the lower Appellate Court, that the plaintiff was 
entitled to share both in the offices of the durga and 
the endowment. The term “ahfad,” being a term 
of the largest and most general signification, includes 
the descendants of females as well as of males. The 
primary object of the grant was to provide for the 
tavlyat and the office of sajjadanasliin of the mauso- 
leum of the saint, and witli that view to supply the 
means for the maintenance of the persons who 
should perform the offices, as well as for the ordinary 
expenses of keeping up the mausoleum. A female 
could not be the sajjadanashin, whose duties were of 
a strictly spiritual nature req^uiring peculiar personal 
qualifications so as to exclude female descendants 
from participating in the endowment; but it would 
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not follow tliat males, Avbo established their descent 
from the propositus through females, should be 
excluded. Had the intention of the grant in the 
present case been to limit the class of descendants 
exclusively to persons claiming through males, the 
expression “ aulad dar aulad ” would have been used, 
instead of the general expression “ aulad va alifad. ” 
Hussain JBeehee v. Hussain Sherif 4 Mad., 23 ; and 
Mujamr Ihramhibi v. Mujavar Hussain Sherif, I. Xt, 
M:, 3 Mad., 95, distinguished. Kaeimodiu i?.’ A lam- 
EHAN . . . ., I. D.E.5 10 Somalia 

13. _____ Wiilcf ^Essentials 

of. — Increase in value of loukf properties hoio appro-- 
priated, — Where by a sanad a gift was made of the 
then income of certain villages with a specification 
that one third of it was for the defrayal of the 
expenses of the servants of a mosque, and fursh and 
light, &c., one third for the expenses of a madrassa, 
and the remaining one third for the maintenance al- 
lowance of the miitwalli, — Held that the gift com- 
plied with the four essential conditions necessary to 
create a valid wukf according to Mahomedaii law. 
Held also that, in the absence of any express direc- 
tion as to what was to be done with any surplus 
profits of the dedicated property, the reasonable pre- 
sumption is that the improved value of the dedicated 
property, or any excess of profit over and above the 
amount stated in the sanad, was intended by the 
grantor to be devoted to the same purpose for which 
the amount, which was the actual value of the pro- 
perty at the time of the gift, was e.xj)ressly assigned. 
JuaATMONi Chowdeani V. Eomjani Bibee 

[I. L. E.5 10 Calc.5 533 

14. Withf. — Descent 

per stirpes, — Grant in inam to grantee and children 
without restriction as to names. — Direction io pray 
for perpetuity of Government. — A sanad of the 
Emperor Shah Jehan, dated A.B. 1651-52, granted 
in inam to one Sayad Hasan the village of Bliaroda 
and certain lands of another village in these terms : 
“ Let the whole village above mentioned, as ^veli as 
the above-mentioned land, be hereby settled and con- 
ferred as above, manifestly and knowingly as a 
help for the means of subsistence for tlie children of 
the above •mentioned Sayad Hasan without restriction 
as to names, in order that, using the income thereof 
from season to season and from year to year for 
their own maintenance, they may engage themselves 
in praying for the perpetuity of this ever-enduriiig 
Government.” Held that this grant did not eoiisti- 
tute wukf, or a religious endowment, making the 
village descendible to the issue of tlie donee per 
stirpes (that is, allowing representation) rather than 
according to the ordinary Maliomedan law; and the 
direction that the donee and his issue were to pray 
for the perpetuity of the then e.xisting Government 
meant no more than an inculcation of gratitude for 
the gift ; and that neither neglect to fulfil the direc- 
tion nor the downfall of the Government would work 
a forfeiture or avoidance of the grant. Although a 
wazifa grant may be a religious endowment, such is 
neither necessarily nor even generally its nature. 
Hence the use of the term “ mauzlf ” (alias wazif ” 
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or wazifa witli regard to tlie grant of a village, 
does not stamp tlie grant as a wukf or religions en- 
dowment. Mahomed Adi d . Gobae Adi 

[I, L. R., 6 Bom., 88 

15. — Wukf, — Power of 

revocation, — Meservation of rents and profits to 
donor for life , — Ultimate dedication of property to 
charifp with intervening private interests. — Rule 
against perpetuities how far applicable in a colong 
subject to jEnglish late, — Charities^ What are . — 
Trust for maintenance of idol, for benefit of poor, 
for htiilding tanks. — Dedication hg minor, — Subse- 
quent ratification. — JSstoppel. — A wukf must be cer» 
tain as to tlie property appropriated, unconditional, 
and not subject to an option. It must bave a final 
object wliicli cannot fail, and this object nmst be ex- 
pressly set forth. When a wukf is created, the re- 
servation in the deed of settlement of the annual 
profits of the property to the donor for life does not 
invalidate the deed. If, however, there is a provision 
for the sale of the corpus of the property and an ap- 
propriation of the proceeds to the donor, the settle- 
ment is invalid. If the condition of an ultimate de- 
dication to a pious and unfailing purpose be satisfied, 
a wukf is not rendered invalid by an intermediate 
settlement on the founder's children and their de- 
scendants. The benefits these successively take may 
constitute a perpetuity in the sense of the English 
law ,* hut according to the Mahomedan law, that does 
not vitiate the settlement, provided the ultimate 
charitable object be clearly designated. The rule 
against perpetuities extends to a colony in which 
English law is enforced only so far as it is adapted 
to the circumstances of the community. The case of 
“ charities useful and beneficial to the community 
is an exception to this rule. It is for the Courts to 
pronounce whether any particular object of bounty 
falls within this class. In order to decide this ques- 
tion, they must, in general, apply the standard of 
customary law and common opinion amongst the 
community to which the parties interested belong. 
Objects which the English law would possibly regard 
as superstitious uses are allowable and commendable 
according to Mahomedan law. A trust for the bene- 
fit of the poor, for aiding pilgrimages and marriages, 
and for the support of wells and temples, is a charity 
amongst Mahomedans. The law and opinion of Maho- 
medans regard such a trust as a charity; and grant- 
ing there is a charity, the objection to a perpetuity 
fails according to the principles of the English law. 
Where the proposed object of the endowment is one 
which is directly contrary to the public law of the 
State, the above rule does not apply. By an inden- 
ture of voluntary settlement, dated IGtli March 1866, 
F., a Mahomedan girl of the age of fourteen, con- 
veyed certain immoveable property in the Island of 
Bombay to trustees upon trust — (1) During her life- 
time to pay the rents and profits to her for her sole 
and separate use without power of anticipation. (2) 
After her death to pay the rents and profits to her 
children and descendants as she might by deed or 
will appoint. In default of appointment the trustees 
were to pay life-allowances to such descendants at 
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their discretion. The rents and profits only were to 
he thus distributed among such descendants for ever, 
the corpus of the property being kept intact. (3) In 
case there should be no such descendants, or in the 
event of failure of such descendants, the rents and 
profits were to he expended on charitable purposes, 
such as expenses of poor pilgrims going to Mecca, 
building mosques, funeral and marriage expenses of 
poor people, sinking wells or tanks, or in such other 
manner as the trustees should think fit. Shortly 
after the execution of the settlement, the trustees 
took possession of the property, and for fifteen years 
continued to pay the rents and profits to the settlor. 
The settlor w^as married in 1866 to H., and there was 
issue of the marriage only one son, who died in 1872, 
an infant under the age of five years, JS. died in 
1872, and the settlor remained a widow. In 1881 
she became desirous of revoking the above settlement, 
and under section 527 of the Civil Procedure Code 
(Act X of 1877) she stated a case for the opinion of 
the Court, contending that she could lawfully revoke 
the trusts declared by the said indenture ; that, if she 
could not revoke, then that the trust therein declared 
in favour of charity \vas void for remoteness; and 
generally that she was, under the circumstances, en- 
titled to have the property reconveyed to her by the 
surviving trustee. Held that the settlement was 
irrevocable. The dedication having been once made 
could not he recalled. The interposed private inter- 
ests, wdiich might or might not endure, did not avoid 
the ultimate charitable trust. According to Maho- 
medan law the latter gave effect to the former. 
Should the intermediate purposes of the dedication 
fail, the final trust for charity did not fail with them. 
It was but accelerated, being itself regarded as the 
principal object in virtue of which effect was given 
to the intervening disposition. Charitable grants 
being thus tenderly regarded, it ivoiild be inconsis- 
tent that a power of revocation should he recognised 
in the grantor. Held, also, that although- the dedica- 
tion by a girl of fourteen was not to he upheld 
without inquiry, yet the transaction never having 
being questioned by her husband during his life, and 
she having for fifteen years confirmed her own act 
by a continued acceptance of the i^rofits of the estate 
from the trustees, could not ivith reason contend that 
the dedication was invalid on account either of its 
ceremonial defects or of a want of an accompanying 
volition. Eatmabibi v. Advocate General or 
Bombay , . . I. L. R.., 6 Bom., 42 

10, Revocation of endowment. — 

JEffect of revocation or improper conduct of trustees, 
— A valid wmkf cannot be aifected by revocation or 
by the had conduct of those responsible for the carry- 
ing out of the appropriator^s behests, nor can it he 
alienated. Doyal Ohitnd Mhllick; v. Keramut 
Ali 10 W. B., 116 

17. Removal for mis- 

conduct. — According to Shiah law, a man who devotes 
property to charitable or other uses, and transfers 
the proprietary right therein to a trustee, cannot at 
his pleasure take it hack from the trustee whom he 
has constituted the owner, and give it to another 
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— Revocation of endowment— 
person, imless on tlie creation of the trust he has re- 
served to himself the right to do so in express terms. 
HinAITOOKNlSSA V, Afzul Hossein 

[2 K. W., 420 

18. Grant reverting 

to donor on misconduct of niutwallis. — If miitwallis 
fail to act up to the directions of an endowment, the 
grant does not necessarily revert to the heirs of the 
grantee. Reasut Ali v, Abbott . 12 W. R., 132 

Management of endow- 
ment, — Position of manager, — Limitation. — Act 
XX of 1S63 . — Since the passing of Act XX of 1S63 a 
mntwalla, or manager of a Mahomedan endowment, 
cannot he considered to hold the position he was 
taken to have in the judgment of the Privy Council 
in Jewun Doss Sahoo v. Kubeerooddeen, 6 W. i2., 
P. (7., as an officer appointed by the Govern- 

ment j and therefore the ordinary rules of limitation 
are applicable to such cases. Lall Mahomed v, 
XrALLA Brij Kishoee . . 17 W. R., 430 

20. — - Land granted 

for purposes of. — Bight of succession tOy and income 
of — Land granted for the endowment of a khalibi, 
or other religious office, cannot be claimed by right 
of inheritance. Where such a grant has been made, 
the members of the grantee^s family have no right 
at his death to a division amongst them of the income 
derivable from the land. The right to the income of 
such land is inseparable from the office for the sup- 
port of which the land was granted. Jaafae Mo- 
HiUDiN Sahib c. Aji Mohihdin Sahib 

[2 Mad., 19 

21. Succession to management 

of endowment. — Succession to endoioed pro- 
perty. — Buies of founder. — Usage. — Primogeniture. 
— Where property has been devoted exclusively to 
religious and charitable purposes, the determination 
of the question of succession depends upon the rules 
which the founder of the endowment may have 
established, whether such rules are defined by writing 
or are to be inferred from evidence of usage. Where 
so far as the will of the founder can be ascertained 
from the usage of former days, it seemed to author- 
ise a mode of succession originating in an appoint- 
ment hy the incumbent of a successor, the Court 
would not he authorised to find in favour of any 
rule of succession by primogeniture solely from the 
circumstance that the persons appointed were usually 
the eldest sons. Gulam Rahumthlla Sahib v. 
Mohommed Akbae Sahib . • 8 Mad., 63 

22. — WuTcf propertg. 

— Founder's right to appoint manager. — Bight of 
executors to nominate manager. — dhriba. — Although, 
according to Mahomedan law, the founder of a 
wukf has a right to reserve the management of it to 
himself or to appoint some one else thereto, yet when 
he has specified the class from amongst which the 
manager is to be selected {e.g., from amongst his 
relations), he cannot afterwards name a person as 
manager not answering the proper description. After 
the death of the founder the right to nominate a 


MAHOMBBAH LAW-EHBOWMEHT. 

— -Succession to management of endow- 
ment — continued. 

manager of the wukf vests in the founder’s vakeels 
or executors, or the survivor of them for the time 
being. The term “ akriba ’’ (relations), tboiigh more 
properly confined to relations by blood, will, when 
the context shows that it %vas intended to be used in 
a wider sense, be extended so as to incbide relations 
by affinity. The wife or widow of the founder is not 
included amongst his ''Mrkriba.’’ Advocate Gene- 
EAL V . Fatima Sultahi Beoam . 9 Bom., 19 

23 . Misa,ppro2)ria- 

iion of funds, Lffect of, on nature of trust.-— Con- 
struction of endowment or grant. — Where the miit- 
walli of an endowment sought to recover his surbura- 
kari right in two villages, of which be had been dis- 
possessed by a person who bad obtained a decree 
against him personally, and taken out execution 
against the endowment ; and the said judgment- 
creditor contended — first, that the proceeds of the en- 
dowment had been appropriated to other purposes 
than those specified in the finnan creating it ; second, 
that as the firman contained no rule of succession by 
inheritance or otherwise, plaintiffi could not claim to 
he mutwalli simply in virtue of his being a de- 
scendant of the original mutwalli ; and third, that the 
use of the term inam ’’ in the finnan showed that 
the grant was in the nature of a personal endowment : 
it was found that the nature of the firman removed 
all doubt of the wukf character of the endowment : 
and held, firstly , that the inisappropriation of wukf 
funds might form the subject of a suit to compel the 
mutwalli to do liis duty, but could not alter the 
essential nature of his trust : second h/y the ques- 
tion of the right of the plaintifi: to succession could 
not, for the first time, be raised in this stage of the 
case; and, thirdly , that a grant slioukl be construed 
according to the intention of the founder, and not 
according to the strict interpretation of any parti- 
cular word : the word inam being indiscriminately 
applied to personal grants and religious endowiiieufcs. 
Asheeeooddeen alias Kalla Miah v. Deobo 


Moyee 

. 

. 25 W. R.., 557 

24. 


— Alienation of 


endoioed lands. — Appointment of wife as rniitwaUi 
in husband’s lifetime. — Bower to appiohit mutivalU . — 
Where a plaintiff sued to recover certain lands wliich 
bad been appropriated to relig'ioiis and charitable 
purposes by the father of her deceased busband, and 
urged that she bad been ousted by defendant, who 
was the son of a half-brother of her husband; but 
the defendant contended that lie liad been put in 
possession as manager by plaintiff' herself and other 
•widows of the plaintiff’s deceased father-in-law, all 
w'hich widows had some interests in the land under 
various deeds by which additions bad been made to 
the orignal endowniient ; and defendant further 
pleaded that, under the original deed of appointment, 
plaintiff’s husband could not alienate the property, 
and that plaintiff’s possession w'ould be a virtual 
alienation ; and also that plaintiff’s claim was barred 
by limitation, and that she could not bold the land 
•without the sanction of the Government under Act 
XX of 1863 ; — Meld that, although plaintiff’s original 
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ment— co niimied. 

appoiiitinent by her late liiisbaiid during his lifetime 
was unauthorised, yet, as alienation in such a case 
would mean alienation of the subject of the endow- 
ment rather than its transfer to plaintiff, whose pos- 
session was not an adverse possession, plaintiff^s pos- 
session did not defeat the purposes of the original 
appropriator, and could not he regarded as an aliena- 
tion ; and that in these circumstances, even though 
the property were wukf, there could be no defect in 
plaintiff's title. An appropriator of land to special 
purposes can, under Mahomedan law, confer the office 
of suxjerintendent on another at any time. It was 
found in this case that defendant, as a descendant of 
the oxdginal appropriator, had succeeded to other pro- 
perties which were quite distinct from the land in 
suit. Abbool Khalek v, Poean Bibee 

[25 W. E., 542 

25. Appointment as manager. — 

Bow far ejfeotual. — An apixointment as manager, by 
the trustee for the time being of a Mahomedan reli- 
gious endowment, was held not effectual beyond the 
incumbency of the nominator. Moheeoobbeen Ah- 
MEB V. Elaheb Buksh . . 6 W. E., 277 

26. Shiah. — Disquali- 

f cation.-~~ThG fact of a person being a Shiah does not 
disqualify him for the supervision of a wukf made by 
a Sunni. Doyal Chunb Mbllick v. Keramut 
Ali . , . . . .16 W. R.5 116 

27. — Ber editary suc‘ 

cession. — In a Mahomedan religious endownient> 
when it is essential that the superior or manager 
should have certain qualiffcations which succession 
by descent would not always ensure, the theory of 
hereditary succession is most unlikely and out of 
place. Stedun u. Allah Ahmeb 

[W. E., 1864, 327 

28. — Snffada-nasheen, 

Descent of office of. — Female^ s right of. — Under the 
Maliomedan law, offices like that of suffada-nasheen 
should descend to persons in the male line, and those 
who are descended from females are regarded as not 
heloiiging to the family of the founder, hut strangers. 
Where such an office has been once diverted for suffi- 
cient cause {e.g., default of male issue) from a parti- 
cular line of descent, it is liable to be brought back 
into the line of a iwevious holder when the person 
claiming under that holder is a descendant in the 
female ^line. Ahmtib Hosseih v. Mohioobeen 
Ahmctb . . . . .16 W. B., 193 

29. Temporal and spi- 

ritual affairs. — Performance of duties by female . — 
According to Mahomedan law, a woman may manage 
the temporal affairs of a mosque, hut not the spiritual 
affairs connected with it, the management of the lat- 
ter requiring peculiar x^ersoual qualifications. Hus- 
sain Bibee v. Hussain Sheeif . 4 Mad., 23 

30. Wulcf or en- 

dowed property. — Office of mutwallif Batiire of . — 
Transfer of or performance of duties of hy agent. 
— The office of mutwalli is a trust which a woman. 


MAHOMEDAH LAWT-EB’BOWMENT. 

— Appointment as manager— 

equally with a man, is capable of undertaking, but it 
is a personal trust, and the office may not be trans- 
ferred, nor the endowed jiroperty conveyed, to any 
person whom the acting mutwalla may select. The 
word deputy," in book 9, chapter Y, page 591 of 
Baillie's Mahomedan Law, signifies some one who, as 
an agent, may he employed to perform the duties of 
the office, as to collect rents and to assist the mutwalli 
in expending the proceeds of the endowed property 
for charitable purposes. Wahib Ali d. Asheuff 
Hossain 

[I. L. E., 8 Calc., 732: 10 C. L. K., 529 

31, — — — Woman perform- 

ing duties of manager of endowment. — A Avoman is 
not competent to perform the duties of mujavar of a 
diirga which are not of a secular nature. Mujatar 
Ibeambibi V. Mujatae Hussain Sheeiff 

[I. L. B., 3 Mad., 95 

32, Alienation of endowed pro- 

perty. — Wukf. — Limitation. — According to Maho- 
medan law, wukf or endowed property is alienable. 
Wukf property is not the less wukf property because 
of the use of the words “ inam " and “ altanigha" in 
the grant, provided the grant clearly appears to have 
been intended for chariiable puiqxoses. A mutwalli, 
or superintendent of an endoAvment, is not barred by 
limitation if he sues to recover possession of endowed 
property within tAvelve years from the date of his 
apjpointment. Jewun Doss Sahoo v. Kubeeeood- 
BEEN . 6 W, E., P. C., 3 : 2 Moore’s I. A., 300 

33, Alienation by 

mutwalli. — In dealing with the mutwalli of an 
endowment, it is not necessary for the purchaser to 
look further than to the power of the mntAvalli un- 
der his deed of trust. If the deed gives the mut- 
walli the power and discretion to make a sale, it is 
not a matter of concern to the purchaser whether 
that power or discretion is judiciously exercised or 
not. Golam Ali v. Sowlutoosnissa Bibee 

[W. R., 1864, 242 

34, Grant of mirasi 

Zease. —According to Mahomedan law, the trustees of 
an endowment cannot create a A^alid mirasi tenure 
at a fixed rent hy granting a lease of any portion of 
the wukf property. Soojat Ali v. Zumeeroobdeen 

[5 W.E., 158 

35 , Alienation of 

land devoted in part to religious purposes.- — Where 
the whole of the profits of land are not devoted to 
religious purposes, hut the land is a heritable property 
burdened with a trust, — e.g,, the keeping up of a 
saint's tomb, — it may he alienated subject to the trust. 
Fultoo Bibee 4). Bhuerut Lall Bhufut 

[10 W.E„ 299 

36, — — " — — Liahility of wukf 

property in hands of toidoto to decree against hus- 
band.— Wheve property is endowed (made wukf) by 
the proprietor, and as such devolves to his widow as 
trustee (mutwalli), it cannot he sold in satisfaction 
of a claim against him. Fegbebo v. Mahomeb 
Mubessur , . . . 15 W. R,, 75 
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37 ^ Mortgage, — The 

fact that a mortgage is in existence over property at 
the time when it is set apart as an endowment, does 
not invalidate the endowment under Mahomedan law. 
It is an endowment subject to a mortgage. If after 
a mortgage the mortgagor endows the land and dies 
leaving sufficient assets, his heirs are bound to apply 
those assets to the redemption of the mortgage, so 
that the endowment may ta,ke effect freed from the 
mortgage by the application of other assets of the 
endower. But, if necessary, the mortgagee may 
enforce the mortgage by sale of the land, and the 
endowment will be rendered void as against the pur- 
chaser under the mortgage, but not as against the 
heirs of the endower j as against the latter, the sur- 
plus sale -proceeds will be subject to the endowment. 
Hajba Beq-um V. Khaja Hossein Ali Khan 

[4 B, L. B .5 a. C., 86 : 12 W. B., 498 

Upholding on review, Khajah Hossein Ali v. 
Hazaka Beg-hm , . . 12 W. B., 344 

33 ^ Waste com^nitted 

hy mut'ioalli, — LiahilUg to account . — Where a mut- 
walli was proved to have been guilty of waste, the 
High Court ordered him to file in Court every six 
months a true and complete account of his income, 
expenditure, and dealings with the property belong- 
ing to the endowment. Imbad Hossein v. Maho- 
med Am Khan ... 23 W. B., 150 

30 , KemoTai of manager. — 

Misconduct, — If a superintendent of an endowment 
misconducts himself, the Mahomedan law admits of 
his removal, and this is sufficient to protect the 
objects for which the trust was created. Hidait- 
OON-NISSA '0. AfZUL HOSSEIN , 2 H. W .5 420 

40. Mismanagement, 

— Fowef of donor , — The rule of Mahomedan law that 
a mutawalli, or superintendent of an endowmient, is 
removable for mismanagement, does not apply -to the 
case of a trustee who has a hereditary proprietary 
right vested in him. It is essential, for the exercise 
by the donor of the power of removing a superintend- 
ent, that such power he specially reserved at the 
time of the endowment. Gudam Hhssain Saib v. 
Aji Ajam Tadaleah Saib. Aji Ajam Tadallah 
Saib v. Gueam Hussain Saib . . 4 Mad., 44 

4;1, - — Misconduct . — 

Where the plaintiff sued to recover certain property as 
wukf, on the ground that the imitwalli and his an- 
cestor (a former mutwalli) had misconducted them- 
selves by selling to some of the defendants the pro- 
perty wdiich was the subject of the endowment, — 
Meld that as plaintiff had shown no title, either as 
heir or otherwise, to partake of the benefit of the 
endowment, he had no right to recover possession, and 
that the utmost he could ask for was to have the 
mutwalli who had misconducted himself removed, 
and a new mutwalli appointed, provided he showed 
circumstances which, according to law, would justify 
the /Court in selecting a mutwalli. Bhueeuok 
Chuhdba Sahoo V. Goeam Shueeue 

[IOW.B.,458 
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4:2, — " — Memoval of ' officer 

for disohedience. — Cause of action. — Trust . — In a 
suit by the superintendent of a Mahomedan r(;ligioas 
establishment to eject defendant (AT.) from the office 
of takheadar and from certain lands thereto a,p])er- 
taining, on the ground that he hud by the authority 
vested in him already discharged M. from employ- 
ment in consequence of disobedience, the alleged 
cause of action being an order passed by the Civil 
Court decreeing to the defendant a quantity of land 
belonging to the establishment, notwithstanding the 
superinteudenCs objection that M. no longer 
takheadar, — Keld that the iffaintiff’s cause of action 
was correctly stated, for it was by the order in ques- 
tion that his nominee was put aside, and the defendant 
declared to have a right to the land as takheadar; 
and that the defendant’s claiming to hold independent- 
ly of the superintendent was an act of the gravest 
disohedience warranting the plaintiff’s interference 
and the exercise of his authority. Meld, too, that the 
suit w^as not barred by limitation, as the defendant 
held his office subject to the general contral and au- 
thority of the siipenntendeiit, both parties executing 
the same trust. Mehee Aei v. Goeam Kuzuee 

[IIW.E.,333 
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See Compromise — Construction, en- 

POBCING-, EPPECT OP AND SETTING- ASIDE 

Deeds op Compromise. 

* [6 Bom., A. 0., 77 


1. LziW APPLICABLE TO— 

Law of equity and good 

conscience. — Cases of hiheritance^ marriage, and 
caste. — The application to Mahomedans of their own 
laws in cases other than those coming under the de- 
nomination of inheritance, marriage, and caste, {e.g,, 
in case of gifts), is the administeriug* of justice accord- 
ing to equity and good conscience. Zohooroodeen 
Sirdar v. Baharooela Sircar 

[W. B., 1864, 185 

% Questions as to gift ai'ising 

in suits. — Bengal Civil Courts Act, FI cf 1871, 
s. 24, — Under section 24 of Act VI of 1871, Maliomed- 
an law is not strictly applicable to questions relating 
to gift arising in suits, but it is equitable as between 
Mahomedans to apply that law to such qnestions. 
Shumshoolnissa V. ZoHRA Beebee . 6 N. W., 2 
[Agra, F. B., Ed. 1874, 286 


2, COHSTBUCTION 

3. — i — — — . Donee from Mahomedan widom .^ — 
Title, — Held that a donee holding from a Mahomedan 
widow does not acquire a better title to the property 
than the donor herself had. Mahomed jSToob Khan 
. 1 ?, HubDyal .... 1 Agra., 67 
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MAHOMED AH 1, AW ---mWT— continued. 

2, OOrnTmCTION—oontinued, 

4. Gift for consideration.— J2e- 

vocable grant . — Construction of instrument of gift. 
— One of two brothers, co- sharers in, ancestral lands, 
died leaving a widow, who thereupon became entitled 
to one fourth of her husband’s share of the family in- 
heritance. Without relinquishing her right to claim 
her share, in lieu thereof she received an allowance of 
cash and grain. The surviving brother made an 
arrangement with her which was carried into effect 
by documents. By one instrument he granted two 
villages to her. By another she accepted the gift, 
giving up her claim to any part of the ancestral 
estate of her husband. The first instrument, inter 
aUUf stated as follows: declare and record that 

the aforesaid sister-in-law may manage the said 
villages for herself and apply their income to meet 
her necessary expenses and to pay the Government 
revenue.^^ Seld that these words did not cut down 
previous words of gift to what in the Mahomedan 
law is called an ariat ; and that the transaction was 
neither a mere grant of a license to the -widow to take 
the profits of the land revocable by the donor, nor a 
grant of an estate only for the life of the widow. It 
was a hihbah-hil-uoaZf or gift for consideration, 
granting the villages absolutely, Mahomed Paiz 
Ahmbd'Khan V. GnHiiAM Ahmed Khan 

[I. D. K., 3 All., 490 
X,. B., 8 I. A., 25 

5. Transfer of absolute estate. — 

Condition . — Sunni law, — Shiah law. — The owner of 
a house made a gift thereof to certain persons “for 
their residence, and that of their heirs, generation 
after generation, declaring that if the donees sold or 
mortgaged the house, he and his heirs should have a 
claim to the house, hut not otherwise. Held that 
under Mahomedan law, whether that by which the 
Sbiahs or that by which the Sunnis were governed, 
the house passed by the gift to the donees absolutely, 
the declaration by the donor as to the effect of an 
alienation by the donees being in the nature of a re- 
commendation, and not having the effect of limiting 
the estate in the house itself. Kasir Httsain v. 
Stjg-hra BEaxiM • . I. L. B., 5 AIL, 505 

0, Deed of gift, — Will. — Validity 

of declaration of title. — Held that a document to 
the following effect was a deed of gift and not a 
will : “ I have no children. Therefore my own 
brother, Mir Hemdooia alias Chotay Saheh, in his 
lifetime placed in my lap his infant son, Mir Ruhnl- 
la, of his own free will and accord. From that day, 
having taken the said Mir Saheb into my family, j 
adopted him as my son. Consequently he is being 
brought up entirely by me, and he alone is also my 
heir. And I have appointed him the owner of all 
hy goods and property. , . , I have made over 

the same to the possession of the said Mir Saheh. 

, . . I have a share in the goods and property 

of my husband, Mir Afzaloodin Khan Saheh, the 
Kawab of Surat. The owner thereof also is the same 
Mir Saheb. Therefore in my lifetime should this 
property come into my hands, I will also deliver the 
the same into the possession of the said Mir Saheb. 


MAH OMED AH LAW — GIET — continued, 

2. COKSTEUCTION— 

Deed of gift — continued. 

Because the said Mir Saheb being the heir of all my 
goods and property, 1 have constituted him the pos- 
sessor thereof hy virtue of ownership. He is there- 
fore the owner. And after me, should this property 
he divided, then the said Mir Saheb is the owner 
and absolutely entitled to receive my portion by the 
aforesaid right, hy the right of ownership of my share, 
from the Court of His Honour the Agent. Ho one 
shall oppose him.’^ Held, further, that even if the 
direction in the above document as to making the 
grantee of the document the owner of the grantor^ s 
share in her husband’s property be regarded as a de- 
claration of title, such declaration had, according to 
Mahomedan law, no validity to create a proprietai’y 
right in the said share after the grantor’s death, 
Kavaebai 1?. Alam Khan 

[I. D. B., 7 Bom., 170 

3. VALIDITY. 

7. Deed of sale.— gift.— 

Without discrimination of shares.- — Where a con- 
veyance between Maliomedans, though in form a 
deed of sale, is in reality a gift, its validity should be 
tested by the rules of law applicable to gifts, and not 
hy those applicable to deeds of sale. In determining 
whether a transaction is one of sale or gift, the inten- 
tion of the parties, rather than the form of the in- 
strument used, should be considered. A deed of gift, 
in English form, of a house to three persons as joint 
tenants (without discrimination of shares) is good 
according to Mahomedan law, as it shows an intention 
on the part of the donor to give the property in the 
whole house to each of the donees. A gift by a 
Mahomedan in Bombay which contravenes the prin- 
ciples of English Courts of Equity with regard to 
gifts to persons standing in a fiduciary relation to the 
donors will not be upheld. Rajabai n. ISMAID 
Ahmed .... 7 Bom., O. C,, 27 

3^ Deed of gift altering sueees- 

sion of property by law. — Intention of parties, 
— ^^Vhere a Mahomedan transferred certain prox^erty 
(Company’s paper) to his son, reserving the interest 
to himself for life, the object of the disposition being 
to give the son a larger share of the father’s pro- 
perty than wDuld come to him hy succession ah in-- 
testato, — Held that the transaction could not be im- 
peached on moral grounds, as a design to alter the 
disposition of property so as to defeat a succession 
by an alienation, which the law allows, is simply a 
design to conform to the law while working out an 
miforbidden object. Held, also, that the intention of 
the parties did not violate any provision of the 
Hedaya, and the transfer was complete and the gift 
valid. Umjad Ally Khan v. Mohitmdee Beg-um 
[10 W. B., P. C., 25 : 11 Moore’s I, A., 517 

9. Hiba-bil-iwaz. — Hjfeet of, upon 

heirs. — A hiha-bil-iwaz differs from an out-and-out 
sale as well as from a gift, while it partakes of the 
character of both, and, if supported hy sufficient con- 
sideration, is binding under the Mahomedan law upon 


( 3675 ) 


DIGEST OF CASES. 


{ 3676 ) 
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3. VALIDITY— 

Hiba-bil-iwaz— 

the heirs of the party executing such deed. Solah 
Bibeb Kberun Bibbe * 16 W* R., 175 

Condition of good 

helaviom.—A gift is not necessarily hiba-hil-iwaz 
hy an allusion in the deed to the good behaviour of 
the donee, and his supplying a certain amount to the 
donor to enable the latter to do some act in respet of 
the property. XJssud Ali Khan t). Olbut Beebee 

[3 Agra, 237 

Alienation by Mabomedan. 

lady. — Consent of children. — A Mahomedan lady 
can sell or give away her property as she pleases. 
When a mother makes a gift to her children, and one 
of them seeks to set it aside as fraudulent, so far as 
it a:ffects the plaintiff's right of inheritance, so long 
as the mother is alive and admits the execution of 
the deed of gift, the plaintiff is not in a position 
to disturb it; and it is quite immaterial in such a 
case whether the plaintiff's consent was or was not 
ffiven. Mahohed Zuhebeub Hpq v. Butoolun 

[1 W. R., 79 

12, Gift on deaili- 

— Will. — A Mahomedan widow, or any other 
woman, holding property in her own right, may give 
it away to whomsoever she pleases, unless she delays 
the gift till upon her death-bed, when such a gift 
would be looked upon as a will, and be inoperative 
beyond a certain limit. Luteepoonissa Bibee v. 
Rajaooe Efhman ... 8 W. R., 84 

13 ^ 1 Delivery of possession.— 

Possession loith mortgagee. — 8ale. — Minors. — A 
Mahomedan lady executed a deed of gift in favour of 
the plaintiff, wdio was at tbe date of its execution a 
minor, of certain lands (including the land in dis- 
pute) of which she professed to have obtained pos- 
session under a decree against her coparceners. The 
plaintiff, on the strength of the deed of gift, sued for 
a declaration of his right to the land, alleging that 
the donor had actually recovered possession in execu- 
tion of her decree. The original and appellate 
Courts found that the defendant %vas, at the date 
of the deed of gift, in actual possession under a mort- 
gage executed by the donor's coparceners, and that 
she had failed, in executing her decree, to eject the 
defendant. Seld (Kemball, J., dissentiente) that 
at the date of the deed of gift the donor w^as simply the 
owner of property which was in possession of a mort- 
gagee, and could not, under Mahomedan law, make a 
gift of it, although she could sell the same. See 
Adam Khan v. Alaralclii^ I. L, B., 6 Bom., 643. 
When the donee is a minor, possession may be had 
by a trustee on his behalf. Mohinubin v. Man- 
OHEESHAH . . . I. L. R., 6 Bom., 650 

14 ., Gift of share before parti- 

tion. — Co’Sharers . — According to the Mahomedan 
law, one of twm sharers can give over his share 
to the other even before partition. Ameena Bibee 
Zeipa Bibeb . . . . 3 W, B., 87 


MAHOMED A E" DAW* — GIFT— 

3. VALIDITY— “cowiiw'wcfl. 

15 , Gift of undivided property* 

— Miisha, or confusion. — Change of posse.ssion . — 
Where there is, on the part of a father or other guar- 
dian of a minor, a real and hand fide intention to make 
a gift to the minor, the Mahomedan law will be satis- 
fied wdthout actual change of possession, a)id will 
presume the subsequent holding of the property by 
tbe father or guardian to be on behalf of the minor. 
Where the subjects of a gift are definite shares 
in certain zemindaris, the nature of tlie right in 
which is defined and regulated hy the public Acts of 
tbe British Government, so that they form for revenue 
purposes distinct estates, each having a separate num- 
ber in the Collector's books, and each liable to the 
Government only for its own assessed revenue, the 
pro]n‘ietor collecting a definite share of the rents from 
the ryots, and having a right to this definite share 
and no more, the rule of the Mahomedan law as to 
musha, which makes the gift of undivided property 
invalid, does not apply. Qiicerc,— Whether the law 
relating to musha applies to those cases in wdiich the 
owner gives all his own interest in undivided proper- 
ty. Ameeeoonissa Khatoon V. Abadoonissa 
Khatoon . 15 B. L. R., 67 : 23 W. B., 208 
[L. B., 2 I. A., 87 

10 . Gift of property not in pos- 

session. — Gift of zemindaris let out on lease, a7id 
malikana rights. — Mitsha as applied to gifts of tm- 
partitioned and andivided larids. — The rule of Maho- 
medan law that no gift can be valid unless the sub- 
ject of it is in the possession of the donor at the time 
when the gift is made, has relation, so far as it 
relates to land, to cases where the donor professes to 
give away the possessorg interest in the land itself, 
and not merely a reversionary right in it. What is 
usually called possession in this country is not only 
ae tual or khas possession, but includes the receipt of 
the rents and profits. There is nothing in Maho- 
medan law to make the gift of a zeinindari, a part or 
the whole of which is let out on lease to tenants, in- ' 
valid. Nor is there any principle by which to distin- 
guish malikana rights from tbe right to receive reiiis 
or dividends upon Government securities, and gifts 
of such a nature may he legally conferred under .the 
Mahomedan law. The doctrines of Maliomedan law 
which lay down that a gift of an undivided share 
in property is invalid because of musha or confusion 
on the part of the donor, and tliat a gift t>f ])r(;]>erly 
to two donees without first separating or diividiiig 
their shares is had because of musha on tlu- ]uii’t of the 
donees, a};)ply only to those subjects of gift which arc* 
capable of partition. Mvllick Abdool Guffoor 
u. Muieka . . . I. D. B., 10 Oiilo., 1112 

X7. Interest of donees unde- 

fined by gift. — Receipt by donees of rent of land 
given . — Possession. — A gift of land made by a Maho- 
medan is invalid if the interest of each of the donees 
is not defined hy the gift. Semhle, — That the con- 
tinued receipt by the donees of the rents of land, 
which had been let by them as the managers of the 
donor, is not a sufficient taking possession to satisfy 
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tlie requirements o£ tlie Malioniedan law. Valimia 
Alimia'®. Gulam Kadab Mohidin 

[6 Bom., A. a, 25 

13 . Gift in lien of dower.— 

definiteness. — In a suit upon a liibbanama alleged to 
have been executed by the husband of the plaintiff, 
giving her twenty-two shares in a village as a gift in 
lieu of dower, the Civil Judge dismissed the suit upon 
the ground that the omission of the amount of the 
dower rei»dered the instrument of no validity accord- 
ing to Mahomedan law. Meld (reversing the decree 
of the Civil Judge) that the suit was maintainable, 
the instrument expressing plainly the specific shares 
of the property, and the gift was made in lieu of the 
whole dower, and there being no room for doubt as to 
the meaning and intention of the contracting parties 
in regard to the particular subjects either of the gift 
of of the consideration. Sahiba Beq-um v. Atch- 
AMMA 4 Mad., 115 

19 . Gift witbout defining respect- 

ive shares of donees. — Act VI of 1871, s. 24. — 
Lmo of justice, equity, and good conscience. — A 
deed of gift of his estate, executed by a person of 
somewhat weak mind, in favom* of two of his sons^ 
one an adult and the other a minor, without division 
or detail of their respective shares, whereby a younger 
son and several daughters w^ere excluded from in- 
heritance, was set aside by the Court under the gene- 
ral rule of Mahomedan law, that anything which is 
capable of division, when given to two persons, 
should he divided by the donor at the time of the 
gift, or immediately subsequent thereto and prior to 
the delivery to the donees, and the special rule that 
a gift of undivided property is absolutely invalid 
where one of the donees is a minor son; justice, 
equity, and good conscience not requiring, under the 
circumstances of the case, that the deed should he 
maintained. K. devised a certain estate to his son Z., 
hut directed that the devise should only take effect on 
liis death in respect of a portion of the property 
which wms rent-free land, and that, with regard to 
the remainder, his son A. should hold possession for 
the purpose of collecting and paying the Government 
revenue due on both portions without rendition of 
accounts, until such time as Z. should have a son 
competent to manage land paying revenue. Z. exe- 
cuted a deed of gift of his estate. He never came 
into possession of the second portion of the pro- 
perty. Held, with reference to the question whether 
the donor had fulfilled the requirements of Maho- 
medan law’’ by putting the donees into immediate 
possession, that the deed, having operated in respect 
of the first portion of the property which Z. had be- 
come possessed of under the will, operated in respect 
of the second. Nizam-ud-dib v. Z abed a Bibi 

[6 W., 338 

20. Undefined gift. — Gift hy 

father to minor son. — The rule that an undefined 
gift of joint undivided property, mixed with property 
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capable of division, is invalid by Mahomedan law, 
does not apply to a gift hy a father to a minor son. 
Wajeed Ali V* Abdoob Ali . W. B., 1864, 121 

21 . Gift of defined share in 

land, — Separate property. — A defined share in a 
landed estate is a separate property, to the gift of 
which the objection which attaches under Maho- 
medan law’’ to tlie gift of joint and undivided iDro- 
perty is inapplicahle. JiWAN Bakhsh r. Imtiaz 
Beoam . . . . I. L. B., 2 All., 03 

22. Gift of defined share of 

property. — Possession. — Manifia Code — Imamia 
Qod^e * — A Mahomedan bequeathed his property to liis 
two nephews, Gulam Kasul and Gulam Ali, as joint 
tenants. Gulam Ali died, leaving a widows and a 
daughter, who continued to be joint tenants with 
Gulam Hasul ; hut the latter continued in exclusive 
possession of the property, subject to any claim wdiich 
they might establish to a share in, or a charge upon, 
it. Gulam Rasul, by a written instrument, made a 
gift of tliat property to his younger son, the father of 
the defendants, disinheriting his elder son, the plain- 
tiff. Reid that the gift was valid, and that the 
doctrine of the Hanifia, though not of the Imamia, 
Code, that the gift of a share in undivided property, 
which admits of partition, is certainly invalid, or, at 
least, forbidden,, has no application to the gift of 
property so circumstanced. Gulam Jaeab v. Mas- 
LTTDiN . , , I. L. E., 5 Bom., 238 

23. — — - — Pesermtion of 

income. — Condition against alienation . — Undivided 
property. — Indivisible property. — B. owned a one- 
twelfth share of a muafi estate and a dwelling-house. 
As owner of the dwelling-house, she owmed a share in 
a staircase, privy, and door, which were held by her 
jointly with the owners of adjoining dw^elling-houses. 
She made a gift of her property, transferring the 
dominion over it to the donees, but reserving the in- 
come of the share of the muafi estate foi^- life, and 
stipulating against its alienation. Meld that the gift 
of the one-tw^elfth share of the muafi estate, being a 
gift of a specific share, w^as not open to objection 
under Mahomedan lawq and such gift was not viti- 
ated by the mere reservation of the income of the 
share, or by the condition against alienation. Meld, 
also, that the gift was not invalid under Mahomedan 
law, so far as it related to the staircase, prh’y, and 
door, as those things, though undivided property, 
were incapable of division, and a gift of jparfc of an 
indivisible thing was valid under that law. Kasim 
Hussein v. Sharif-un-nissa 

[I. L. B., 5 AIL, 285 

24. Gift witli restriction as to 

alienation. — Absolute gift, — Plaintiff, during Ms 
son’s minority, gave certain property to him, and on 
the delivery of possession got from him a dociimeiit 
stipulating (1) that he W’ould not alienate ; (2) that 
at his death the property should return to the father. 

I This document was deposited with the father, and 
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not heard of until the property was taken in execution 
for the son^s debts, many years after the gift. Held 
that, by Mahomedan law, as well as by the general 
principles of law, such a restriction on alienation, 
especially after the gift had become complete long 
before, is absolutely invalid. Amiruddattla Muha- 
MAU Kakya Hussaiw Khan v. Nateei Seinivasa 

ChAELIT, JAG-HIEBAE or YlEUTHAliABATHI 'O, NA- 

TEEi Seinitasa Chaelh . . 6 Mad., 356 

^ 25. Gift coupled with condi- 

tion. — Absolute gift. — A testatrix was entitled to 
Government notes under a gift coupled with the 
condition that she was to receive only the interest 
during her life, and that after her death the notes 
were to he held in trust for all her heirs. Qucere, — 
Whether, under the Mahomedan law, the gift made 
to the testatrix was not a gift to her absolutely, the 
condition being void. Subeman Kade r. Doeab 
Ali Khan . . . I. D. B., 8 Calc., 1 

[D. B., 8 I. A., 117 

26. Possession, necessity of.— 

Honor out of possession. — To make a deed of gift 
valid under the provisions of the Mabomedan la'w, 
seisin is necessary ; if the donor is not in possession at 
the time, the gift is void. Abedoonissa Khatoon 
1). Ameeeoonissa Khatoon . . 0 W. B., 257 

27. — " Possession given 

and accepted. — Under the law of the Sherra, gifts are 
not valid until possession is given by the donor and 
taken by the donee. Obebtjb Eeza v. Mahomeb 
Mijnebe ..... 16W. B., 88 

^ 28. .. .I. — Hilha. — Possession 

is under the Mahomedan law absolutely necessary to 
establish the validity of a hibba. Shahjan Bibee v. 
Shib Chundee Shaha . . 22 W. B., 314 

29. — — Contingent or 

postponed gift. — Possession not immediate. — Under 
the Mahomedan law a gift cannot depend upon a 
contingency or he postponed, but possession must be 
immediate. Eoshun Jahan v. Enaet Hossein 

[6 W. B., 4 

30^ Honor r&maming 

in posse^ssion. — According to Mahomedan law, a gift 
IS invalid when the donor is to remain in possession 
during his lifetime. Zohooeoobeen Siedae t?. Ba- 
HAEOOLLAH SlECAE . . W. B., 1864, 185 

31. I Honor remaining 

%n possession. Heed of gift. — Consideration. — The 
policy of the Mahomedan law is to prevent a testator 
interfering by will with the course of the devolution 
01 property according to law among his heirs. But a 
holder of property may defeat the policy of the law by 
gwing in his lifetime the whole, or any part, of 
ins property to one of his heirs, provided he complies 
with certain fomis. This may he done by a deed 
ot gitt without consideration, or by deed of gift 
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Possession, necessity of.—-coutimted. 

for consideration. A conveyance by deed of gift with- 
out consideration is invalid, unless accampuiiii'tl liy 
delivery of the thing given, so far as it aduiits of 
delivery. In the case of a gift for consideniiion, tlie 
delivery of possession is not necessary for its validity, 
and no question arises as to the adequacy of the ccm- 
sideration^ but there must be an actual payment 
of the consideration by tlie donee, and a bond, fide in- 
tention on the part of the donor to divest liimsc.‘]f 
in prmsenti of the property, and to confer it on tlie 
donee. It is incumbent on those who set up transac- 
tions of this nature to show very clearly that the 
foi-ms of the Mahomedan law, whereby its policy 
is defeated, have been strictly complied with. Kha- 
JOOEOONISSA y. EoUSHAN JeHAN 

[I. L. E., 2- Calc., 184 : 26 W. B., 36 
D. B., 3 I. A., 291 

Affirming the decision of the High Court in 
Eoshhn Jahan V. Enaet Hossein . 5 W. B., 4 

32, G-ift infttiwro . — 

Under the Mahomedan law a gift is not valid unless 
it is accompanied by possession, nor can it be made to 
take effiect at any future definite period, A document 
containing the words, I have executed an ikrar 
to this effect, that, so long as I live, I shall enjoy and 
possess the properties, and that I shall not sell 
or make gift to anji^ one ; but, after my deiith, you will 
be the owner, and also have a right to sell or to make 
a gift after my death,^^ — Held to he an ordinary gift 
of property ‘^infuiiiro/’ and as such invalid under 
Mahomedan law. Yusuf Ali -v. Collectoe of Tip- 
PEEAH . . . . I. D. E., 9 Calc., 138 

33^ Heliverg. — Donee 

m physical possession prior to gift.-— Formal delivery, 
entry, or departure. — Manifest intention of donor to 
transfer. — J'or the purposes of completing a gift of 
immoveable property by delivery and possession, no 
formal entry or actual physical departure is necessary; 
it is sufficient if the donor and donee are present on 
the premises, and an intention on the part of the 
donor to transfer has been unequivocally manifested. 
Ibheam V. SuLEMAN , I. D. E., 9 Bom., 146 

34. Gift made on 

death-bed. — Delivery of possession.-— 'Whore pro- 
perty, the subject-matter of a gift made by a Malio- 
niedan during his death illness {nitirg-nl-niani}, ^vas 
in the hands of the donee as manager or agent of the 
donor, it was held that the possession of the donee as 
such manager or agent was not such possession as 
would render it necessary to the validity of the gift 
that there should have been an actual or formal 
delivery to him of possession of the property, Va- 
BATET Hossein v. Maniean . 5 C. H B,, 91 

35. Change of pos^ 

session. — Consideration. — On an issue whether an 
oral gift of an estate consisting of certain talookas 
and monzahs had been made by a Mahomedan proprie- 
tor ill favour of his wife, — Held that the possession of 
the estate, which was the subject of gift, having been 
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clianged in conformity witli tlie gift, that change of 
possession would have been sufficient to support it, 
even without consideration. Keld^ on the evidence, 
that the gift was effectively made. Kamab-tjn- 
¥issA Bibi t?. Htjsaini Bibi 

[I. L. E., 3 All., 266 

se. ^ Seisin. — Sur- 

render and delivery to donee. — The plaintiff’s de» 
ceased sister in her lifetime was the owner of three 
and a half undivided shares in a village, which she 
mortgaged in 1846, upon the terms that the mort- 
gagee should be put into possession, and that he 
should credit the produce of two shares on account 
of the mortgage-debt, and should pay the mortgagor 
one share and a half for her maintenance. Subse- 
quently, in 1853, she made an absolute gift in writing 
of three of the shares to the fourth defendant and 
his mother. Th^ produce of the shares was applied 
during the lifetime of the donor after the gift just 
as it had been before the gift. Held that there was 
no such surrender and delivery of the property to the 
donee as is requisite to make a valid gift according 
to Mahomedan law. Khadee Hussain v. Hussain 
Beq-um . 0 . . .5 Mad., 114 

37. - ' Absence of relin- 

quishment by donor or seisin by donee. — A deed by a 
Mahomedan, in which he declared, I have adopted 
A. to succeed to my property,” was held to be 
neither a deed of gift nor a testamentary gift to take 
effect after the death of the donor, there being a 
complete absence of any relinquishment by the donor 
or of seisin by the donee. Jeswunt SiNasjEE Ubby 
S iNaJEE V. Jet Sing-hee TJeby Sinq-jee 

[6 W. E., P. O., 46 
3 Moore’s I. A., 245 

3S. Tamlilcf^ or 

assignment of ow^iersMp. — “ Tamlik,” or assignment 
of ownership, is a term of general import applying to 
the various modes of acquisition of property recog- 
nised by Mahomedan law, but forms no separate and 
distinct mode of acquiring property. When applied 
to gift it does not avoid the legal requirements of 
acceptance and seisin. An instrument called a tam- 
liknaina” purported to give S., in consideration of 
her devotion and affection to the executant, the exe- 
cutant’s property; and provided that the executant 
should during her life enjoy the income from the 
property ; that at her death S. should have the pro- 
prietary possession and enjoyment of the property, 
just like the executant; that the executant should 
effect mutation of names in respect of the . property 
in 8."s favour ; that the property should not belong to 
any other person hut S. ; and that any transfer by the 
executant to any other person should be void. After 
giving 8. the power to transfer the property by sale, 
mortgage, gift, tamlik,” &c., it proceeded in man- 
ner following ; But 8., or her transferee, shall get 
possession of the said share only after my death. On 
my death 8. and her heirs shall become the owners of 
this share.” The deed could only have validity as a 
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will ; as a deed of gift it was wholly invalid. Ka- 
STJM V. Shaista Bibi . . . 7 Kf. W., 313 

39. — Seisin and ac- 

ceptance of possession. — Residence and receipt of 
rent by donor . — A Mahomedan husband executed a 
‘‘hibba,” or deed of gift, without consideration, in 
favour of his wife, comprising a house in which they 
were residing at the time, with its furniture, and two 
other houses. He at the same time delivered the hihha 
and the keys of the houses to his wife, and quitted the 
house of residence, leaving her in possession of the 
same. Held that the requirements of the Mahomedan 
law, with regard to gifts without consideration, — viz.y 
acceptance and seisin on the part of the donee, and 
relinquishment on the part of the donor, — had been 
complied with, though the husband shortly after- 
wards returned to the house, resided there with his 
ivife till his death, and received the rents of other 
parts of the property comxu'ised in the hihha. The 
continued occupation or residence and receipt of rents 
were in such circumstances to he referred to the cha- 
racter which the donor hears of husband, and to the 
rights and duties connected with that character. 
Amina Bibi v. Khatija Bibi 

[1 Bom., 2rLd Ed., 157 

40. — Grift by husband 

to wife. — Delivery of possession . — Gift, Validity of, 
as against creditor, or subsequent bond fide pur- 
chasers. — Plaintiff, the nicka wnfe of the late Naw'ab 
of the Carnatic, sued for a declaration of her absolute 
title to certain premises (Nos. 1, 2, 3, and 4), for 
possession of certain other premises (Nos. 6 and 6), 
for delivery to her by defendant of tbe title-deeds of 
all the premises except No. 1, and for cancellation 
and delivery up of a sheriff’s bill of sale of No. 1 in 
favour of 1\ A., of a mortgage of Nos. 2, 5, and 6 to 
H ^ Co., of a mortgage of No. 4 to A. A., and of all 
assignments by T. A. R. tf* Co., or A. A., to defend- 
ant. She claimed this relief under an alleged gift to 
her by the late Naivah on or about the 6th January 
1851. Defendant said (and it was so found) as to 2, 
5, and 6, that he had never had anything to do with 
the said premises or with the title-deeds thereof. As 
to the other premises, that the several assignments 
in his possession were made to him as receiver of 
the Carnatic xiroperty, under Act XXX of 1858, hut 
that he had not obtained possession of the said pre- 
mises nor of any of the title-deeds thereof, except the 
sheriff’s hill of sale of the 29th November 1855. 
Issues were settled raising the following questions : 
Whether the gift was made as alleged ? Whethei> 
if so, it was valid against creditors of, or subsequent 
purchasers for valuable consideration from, the donor ? 
Whether the gift was revocable, and revoked ? 
Whether defendant has, or ever had, possession of all 
or any of the title-deeds of Nos. 2, 5, and 6 ? Held 
that a complete gift had been made and not revoked: 
that it was valid against the creditors of the donor, 
and also (as the donor and donee were both Maho- 
medans) against subsequent purchasers for valuable 
consideration from tbe donor : but that defendant 
had never had possession of the title-deeds of Nos. 2, 
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5, and 6, so that the suit could not he maintained as 
regards them. Under Mahomedan law, “in the in- 
stance of a wife who may give a house to her husband 
the gift will be good, although she continue to occupy 
it along with her husband and keep aU her property 
therein, because the wife and her property are both in 
the legal possession of the husband. So also it has been 
held by some that if a father transfer his house to his 
minor son, himself continuing to occupy it and to 
keep his property therein, the gift is valid, on the 
principle that the father in retaining possession is 
acting as agent for his son, according to wdiich doc- 
trine his possession is equivalent to that of his son.^^ 
Eeason requires that the same principle should be 
applied to the case of a gift by husband to wife. The 
wife may, according to Mahomedan law, hold pro- 
perty independent of her husband, and as a husband 
may make a valid gift to his wife, it can only be neces- 
sary that the gift should be accompanied wdth such a 
change of possession as the subject is capable of, and 
as is consistent with the continuance of the relation 
of husband and wife. Azimunnissa Begum Dale 

[6 Mad., 455 

41. Gift ly father to 

infant child.— JEeld that it is not necessary by the 
Mahomedan law that possession should follow to com- 
plete. a gift by a father to his infant child. Gtasood- 
DEEN Htdee V. Fatima Bsgtjm , 1 Agra, 238 

42. Gift hy father to 

minor son. — According to Mahomedan law, no formal 
delivery and seisin are necessary to the validity of a 
gift of property by a father to a minor son. Where 
a son has divested himself in favour of his father of 
all interest in property wdiich had been given to him 
by his parents, before any legal effect can be given to 
such a transfer, the clearest proof is necessary of 
good faith and joint dealing between the parties, and 
also that the father’s influence w’^as not unduly 
exercised for his own advantage. Wajeed Ali v. 
Abdool All o . , W. B., 1864, 127 

43. Absence of 

. change of possession, — Gift hy father to son. — Gift 

by father to son held not valid as being followed by 
no real change in the nature of the enjoyment of the 
property, and merely nominal. Munnoo Bibee v. 
Jehandab KhaiSi , . ,1 Agra, 250 

44 Death-bed gift. — D on aii o 

mortis causa. — Deed of gift. — According to the 
Mahomedan law, in order to make a gift operate as a 
donatio mortis caus&t the delivery must be upon the 
condition that it should become effectual as a gift on 
the death of the donor. Where, therefore, it was found 
that a deed of gift w^as executed in the last illness of 
the donor, and was in the possession of the donee 
after her death, — Meld that this w^as not enough to 
make it operate as a donatio mortis eausi, hut that 
it w’-as necessary to find the further fact whether the 
deed was delivered hy the donor before her death, and 
whether such delivery w^as in contemplation of death. 
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and wdth the intention that it should become effectual 
on the death of the donor. Nussebun Bibee 
Asheuee Ally . Marsh., 315: 2 Hay, 163 

45. ; Legacy — Accord- 

ing to Mahomedan law a gift on a dc^ath-bed is 
viewed in the light of a legacy. Ashadoolbah r, 
Shaeba Jhasoes . . . ,2 Hay, 345 

40. Gift in contemplation of 

death. — Will. — According to the Mahomedan law, 
a gift made in contemplation of death, tliougli not 
operative as a gift, operates as a legacy. Ordinarily it 
conveys to the legatee property not exceeding one tliird 
of the deceased’s wdiole property, tlie remaining tw'o. 
thirds going to the heirs. In the absence of heirs, a 
will carries the whole property. Ekust Bebee 
Ashexje Ali . . . .1 W. B., 152 

47. Will. — Person 

labouring under siolcness of which he dies. — According 
to Mahomedan law% if a person executes a gift while 
labouring under a sickness from wdiich he never 
recovers, and which ultimately proves fatal to him, 
effect can be given to the instrument only to the extent 
of one third. Kueeemitn v, Mullick Enaet Hos- 
SEIF . » . . . W. K., 1864, 221 

48. Will . — Consent 

of heirs. — A deed of gift, such as a tulukiiainah, exe- 
cuted at a time when the grantor was labouring 
under a sickness from wdiieli she never recovered, 
cannot operate save as a wdll. If sucli a death-bed 
gift or will is made in favour of one who is an heir, 
the wdll or gift, so far as ifc relates to that heir, wdll 
be inoperative wdthout tlie consent of the other heirs. 
Asheffeunnissa V. Azeemfn. Baeoba Kooeet 
V. Ashexjfffkitissa , . .1 W. E.., 17 

49 . Lease granted 

during illness. — A mokurrari lease extended wdiere 
the grantor wns dangerously ill and in eontemplatioii 
of death, w’as held to be a death-bed gift, and liis 
natural heirs declared incapable of talring anything 
under it except their shares of the defendant’s pro- 
perty according to Mahomedan law. Enaet Hossetn 
V. Kueeemoo]S'is3A . . ,3 W. R., 40 

50 . Gift hy per.9on 

labouring under disease. — Under the Mahomedan 
law the term “ murg-ul-maut ” is applicable not 
only to diseases wdiich actually cause death, but 
to diseases from wdiich it is probable that death 
wdll ensue, so as to engender in the person afflicted 
wdth the disease an apprehension of death. Under 
the same law^ a person labouring under sucli a disease 
cannot make a valid gift of the wdiole of liis property 
until a year has elapsed from the time he was first 
attacked by it. When a gift is made by a person 
labouring under such a disease, it is good to the extent 
of one third of tlie subject of the gift, if the donee 
has been put into possession by the donor. Labei 
Beebee 4?. Bibblk Beebee . , 6 157. W., 159- 
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51« — Absence of im- 

mediate apprehension of death, — Mnrg-ul-maut /^ — 
According to Maliomedan law a gift by a sick person 
is not invalid if at the time of such gift his sickness 
is of long continuance, i.e.^ has lasted for a year, and 
he is in full possession of his senses, and there is no 
immediate apprehension of his death. Lahhi Bibi 
V. Bibbun Bihi^ 6 JY, W., 159, followed. Meld, there- 
fore, where at the time of a gift the donor had 
suffered from a certain sickness for more than a year 
and was in full possession of his senses, and there 
was no immediate apprehension of his death, and he 
died shortly after making the gift, hut whether from 
such sickness or from some other cause it was not 
possible to say, that under these circumstances the 
gift was not invalid according to Mahomedan law. 
Mahomed Gulsheee Khan v. Maeiam Beoum 

[I. L. B., 3 All., 731 

52, Absence of im- 

mediate apprehension of death, — Semble, — A. gift 
by a sick person is not invalid if at the time he 
made it he was in full possession of his senses, and 
there was no immediate apprehension of death. 
Ibhbam Suleman . I. Ij. B., 9 Bom., 146 

53, G-ift in lieu of 

debt for doicer. — Sale. — JDoioer. — Seld that the pro- 
visions of the Mahomedan law applicable to gifts 
made by persons labouring under a fatal disease do 
not apply to a so-called gift made in lieu of a dower- 
debt, which is really of the nature of a sale. Ghhlam: 
Mhstaea V. HtTEMAT . I. L. B., 2 AIL, 854 

4. EEVOCATION. 

54, Power of revocation. — Ir- 

revocable gift, — Delivery of possession. — In a suit 
for arrears of rent due on defendant’s putnee talook, 
though the rate was admitted, it was pleaded that, 
in consequence of a dacoity having taken place in the 
defendant’s house, she had been allowed by the 
plaintiff (her brother-in-law) a remission of rent an- 
nually for a certain number of years, and defendant 
professed her readiness to pay if the remission were 
allowed. Plaintiff’s agreement set forth that, in 
consequence of defendant’s house Imdng been plun* 
dered, she was entitled to assistance to enable her to 
replace what she had lost, and that the rajah 
(zemindar) not being able to make good the amount 
at once took this method of assisting his connexion. 
Seld that the gift (or remission of rent for the years 
in suit) was complete at the termination of each 
year ; in other words, delivery had been made to the 
donee, and it could not he recalled under the Maho- 
medan law, which is precise as to the impossibility of 
revoking a gift after delivery without the decree of 
a Judge or the consent of the donee. Enaet Hos- 
SBiN V, Khoobhnnissa . . 11 W. B., 320 

55, Power of revoking gift.— 

Revocable gifts. — Certain lands, choultries, and move- 
able property had been, by instrument in writing, 
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4. EEVOCATION— 

Power of revoking gift — continued, 

given to the brother of the donor and his heirs for 
the purpose, in perpetuity, of keeping in repair the 
choultries and affording strangers the charities of 
shelter, and, if circumstances permitted, food also, 
as well as for supplying the wants of the donees, 
with clauses restraining alienation by them. Seld 
that the instrument effected a transfer of the pro- 
perty to the donees subject to the trust of a|)plymg 
the profits of the lands, &c., in perpetuity to certain 
charitable purposes, and was not revocable, whether 
the transaction be viewed as a pure trust or as a gift. 
The power of revoking gifts is given under the 
Mahomedan law only in the case of private gifts for 
the donee’s own use, no relationship existing between 
the donor and the donee. Ghlam Hussain Saib u. 
Aai Ajam Tadaldah Saib. Agi Ajam Tadallah 
Saib v, Gulam Hussain Saib . , 4 Mad., 44 

50 , Power of revocation. — 

Alienation by donee. — Gift by father to son. — By 
Mahomedan law there can be no revocation of a gift 
by a father to a son when the donee has alienated the 
thing given. Wajeed Ali v, Abdool Ali 

[W. B., 1864, 121 

57. — — Deed of gift 

made in contemplation of marriage . — A hiba-hil- 
iwaz, or deed of gift made in contemplation of mar- 
riage, is not a revocable instrument. Kulsoon v, 
Ameeeunnessa , . . ,1 Hyde, 150 

MAHOMEDAH LAW— GUABDIAH. 

See Mahomedan Law — Maeeiage. 

[1 Bom., 236 

Bight of guardianship.— 

Mother . — 'Father. — Infant under seven years . — 
According to Mahomedan law, the mother is entitled, 
in preference to the father, to the custody of an 
infant under seven years of ag'e. Futteh Ali Shah 
V. Mahomed Mukeem Oodeen. Futteh Ali Shah 
V. Fuzeeluttunnissa Bebeb . W. B., 1864, 131 

Eaj Begum v. Eeza Hossein . 2 W. B., 76 

2, Mother. — Custody 

of child. — Male child. — Female child. — According to 
Mahomedan law, a mother is entitled to the custody 
of her child, if such child be a male, till it shall have 
attained the age of seven years ,* if such child he a 
female, till it shall have reached the age of puberty. 
In the matter oe Tayheb Ally . 2 Hyde, 63 

3 , Siza7iut. — The 

custody of female minors before puberty. — Mothers 
right. — By the Mahomedan law the mother is en«. 
titled to the custody of a female minor who has not 
attained her puberty, in ])reference to the husband, 
Hue Kadie v. Zuleikha Bibi 

[I. L. B., 11 Gale., 049 

4, Minors, Cnsiody 

of — Mother. — According to the Shiah school of the 
Mahomedan law, a mother is entitled to the custody 
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of her female children unless she has been guilty of 
unchastifcy. In the mattee or Hosseini Beohm 
[I. L. B., 7 Gale., 434 

5. Mother , — 'Faiernal 

uncle, — Minors 3 Custody of , — According to Malio- 
medan law, a mother has a preferential right over the 
paternal uncle to the guardianship of minors and to 
the custody of their persons. Alimodeed Moallem 
Syeooea Bibee . . 6 W. B., Mis., 125 

0, Mother, Re-mar- 

riaye o/.— Under the Mahomedan law the mother 
is of all persons best entitled to the custody of infant 
children up to the age of imherty; hut her right is 
made void by marriage with a stranger. Beedhun 
Bibee Euzuioollah * . 20 W. B., 411 


7. Custody of minor 

son. — Mother, Right of , — According to the Maho- 
medan law, a mother has the right of custody of the 
person of her minor son up to seven years of age. 
Qumre , — Where she does not maintain him, has she, 
as against a relation on the father’s side, the right 
of custody and control after that age ? In the 
MATTEE OE AMEEROONISSA . . 11 W. R., 297 


8.^ Qiri 

not having 

attained puherty , — Grandmother. — Maternal grand- 
mother as guardian.-^ Act IX of 1861, s. 3 — Under 
the Mahomedan law the grandmother is entitled to 
the guardianship of a minor female child in prefer- 
ence to the child’s paternal uncle, where such child, 
although married to a minor, has not attained pu- 
berty. Bhoooha V . Elaei Bux 

[I. L. B., 11 Gale., 574 


9. 


Custody of child- 


ren. — Act IX of 1861, s. 5. — Appeal . — The Mahome- 
dan law takes a more liberal view of the mother’s 
rights with regard to the custody of her children 
than does the English law, under which the father’s 
title to the custody of his children subsists from the 
moment of their birth, while under the Mahomedan 
law a mother’s title to such custody remains till 
the^ children attain the age of seven years. An appli- 
cation was made by a Mahomedan father under 
section 1 of Act IX of 1861 that his two minor 
children, aged respectively twelve and nine years, 
should he taken out of the custody of their mother 
and handed over to his own custody. The applica- 
tion having been rejected by the District Judge, an 
preferred to the High Court as an appeal 
from an order. It was objected to the hearing of 
the appeal that, in view of section 5 of Act IX of 
1881, the appeal should have been as from a decree 
and should have been made under the rules applica- 
ble to a regular appeal. Keld that, looking to the 
peculiar nature of the proceedings, the objection was 
a highly technical one, and as all the evidence in the 
case was upon the record and was all taken down 
m English, it would only he delaying the hearing of 
the appeal upon very inadequate grounds if the 
objectiott^ were allowed. Meld also that, according 
to the principles of the Mahomedan law, the appel- 
lant was by law entitled to have the children in his 
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Bight of guardianship— 
custody, subject always to the principle, wliicli must 
govern a case of this kind, that there was no reason 
to apprehend that by being in such custody they 
would run the risk of bodily injury, and that (with- 
out saying that this exhausted the considerations 
that might arise, warranting the Court in refusing 
an application for the custody of minors) there was 
nothing in the record in this case which disclosed 
any proper ground to justify the refusal of the appli- 
cation. Idu V . Amiran . I. L, B., 8 All., 322 


10. Minor. — Q‘uar- 

dian of property . — Certificate of guardianship . — 
Under the Mahomedan law the brother of the mother 
of a female minor, whose parents are dead, is entitled, 
in preference to a mere stranger, to the guardian- 
ship of the property of the minor, unless it be shown 
that he is in some way unfit to take charge of such 
property. In the matter oe the petition oe 
Imam Bhesh. Imam Bfksh v. Thacko Bibee 
[I. L. E., 9 Calc., 599 

11 ^ Sister, — Minor, 

Custody of. — Rrostitute. — Held, where the plaintiff 
sued for the custody of her minor sister, as her legal 
guardian under Mahomedan law, that the fact of 
the plaintiff* being a prostitute was, although she 
was legally entitled to the custody of such minor, a 
sufficient reason for dismissing the suit in the inter- 
ests of such minor. Aeasi v. Dunne 

[I. L. B., 1 All., 598 

12. Uncle. — Xephew. 

— Next friend. — The rule of Mahomedan law that an 
uncle can not be the guardian of a minor nephew’s 
property does not prevent an uncle representing his 
infant nephew under the Code of Civil Procedure as 
next friend in a suit. Abdul Bari v. Rash Behabt 
Pal . . . . , 6 G. L, R., 413 

13. Suit for restitu- 

tion of minor ivife in custody of her mother. — The 
plaintiff sued to recover M., who was ten years of 
age, alleging that he had been married to her, that 
she had remained at his house, and that her mother 
and other persons had taken her away, and would not 
allow her to return. The lower Appellate Court 
dismissed the suit on the ground that M, was a 
minor, and also on the ground that she was onlj/ ten 
years of age. Held that the plaintiff ’s suit was 
properly dismissed. Wazeer Ali v. .Kaim Ali 

[5 N. W., 196 

14. Sale by guardian 

of property of minor, — Purchase, Right of. — Under 
the Mahomedan law a sale by a guardian of property 
belonging to a minor is not permitted otherwise than 
in case of urgent necessity or clear advantage to'tlie 
infant. A purchaser from such guardian cannot 
defend his title on the ground of the bona fides of 
the transaction. An elder brother is not in the posi- 
tion of a guardian having any power as such over 
the property of his minor sisters. Bukshan v. 
Maldai Kooeri . . 3 B. L. B., A. C., 423 

S. C. Bukshun V Doolbun . 12 W. B.., 337 
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][ 5 ^ __ — ^ — — Brothers. — Under 

tlie Maliomedan law remote guardianSj among whom 
are hrobhersj can under no circumstances aliene the 
property of a minor j tlieir guardianship only extends 
to matters connected with the education of their 
wards, and the near guardians alone have limited 
power over the immoveable property. Rutton n, 
Doomeb Khais’ . . , ,3 Agra.j 21 

XO. — — Legal necessity , — 

Sale. — The question of legal necessity does not neces- 
sarily arise in cases of sale under the Maliomedan 
law, though it may properly he an element for con- 
sideration when the conduct of a guardian is called 
in question. The Mahomedan law looks to the bene- 
fit of the minor, and permits the guardian to dispose 
of moveable property if it be for the benefit of the 
minor. In this case a sale made to carry on import- 
ant litigation was held bona Jide and for the benefit 
of the minor, the decision in Grosses case^ 4 B. L. 
B., O. C., 1 (12 W. R.i 0. C.i 13), not being applicable. 
Syebtjn V. Vebayet Ali Khan . 17 W. B., 239 

17. — - Sale of minor^s 

propertif , — Validity of such sale. — Sanction of sale 
hg ruling authority. — The plaintiff sued to recover 
her husbaiuTs share in certain property at S., to 
which he and other persons became entitled as heirs 
of Af. That property had been sold to the defendants 
by the heirs of M. during the minority of the xdain- 
tiff^s husband, his elder brother acting for him in 
the transaction. It was proved that the sale of the 
Xiroperty to the defendants had been approved of by 
BL., who was the agent of the Governor of Bombay 
at S., and the representative of the ruling authority 
in the management of M!s estate. The plaintiff 
contended that, according to Mahomedan law, it was 
not competent for the elder brother of a minor, as 
guardian, to alienate a minor’s property. Held that 
the sanction of the ruling power constituted a suffi- 
cient authority for the act of the guardian, provided 
that the transaction was one which, according to 
Mahomedan law, a duly constituted guardian might 
have entered into on behalf of his ward. That law 
permits a guardian to sell the immoveable property 
of his ward, when the late incumbent died in debt, 
or when the sale of such property is necessary for 
the maintenance of the minor. The evidence in the 
present case showed that the indebtedness of M. and 
the distressed condition of his heirs existed in a suffi- 
cient degree to justify the sale of the whole property 
of the heirs. Husain Beq-am v. Zia-ul-nisa 


Begam . 

. 

. I. L. B., 6 Bom., 467 

18. — 


— — — Minor. — In- 


fant. — Guardian of prope^'iy, — Mortgage . — Co- 
heirs. — Infants^ liability . — In May 1881, certain 
co-heirs of a deceased Mahomedan mortgaged a por- 
tion of the property which had descended to them 
ill common with others, then infants, as heirs of the 
deceased. The mortgage was raised for the purpose 
of paying off arrears of rent of a putni talook which 
was a part of the property inherited from the de- 
ceased. There was no evidence to show that there 
were any other necessary expenses connected with the 
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deceased’s estate which had to he met, nor what that 
estate consisted of, nor whether the arrears of rent 
could or could not have been paid without having 
recourse to the mortgage. According to tlis^ Malio- 
medan law the mortgagors were not the guardians of 
the property of the infants. Held-tlmt the shares 
taken by the infants as heirs of the . deceased were 
nob hound by the mortgage. Bhutnath Dey 2 ). 
Ahmed Hosain ■ . . I. L. B., 11 Calc., 417 

19. Alienation hy 

guardian to pay aficestral debts. — Minoi\ Sale bind- 
ing on. — H., being in possession of certain real pro- 
perty on her account, and on account of her nephew 
and niece, minors, of whose persons and property she 
had assumed charge in the capacity of guardian, sold 
the xiroperty, in good faith and for valuable consider- 
ation, in order to liquidate ancestral debts and for 
other necessary purposes and wants of herself and 
the minors. Held that under Mahomedan. law, and 
according to justice, equity, and good conscience, the 
sale was binding on the minors. Hasan Ali v. 
Mehdi Husain . . I. L. R., 1 AIL, 533 

20. Alienation hy 

widow. — Rights of other heirs. — 3Iinor. — Mother . — 
Mortgage. — First and second mortgagees. — Sidt 
hy first mortgagee for sale of morigaged pro- 
perty. — Second mortgagee not made a party . — 
Transfer of property. — Act IV of 1882, ss. 78, 
85. — lies judicata. — Upon the death of Q-,, a 
Mahomedan, his estate was dmsible into eight 
shares, two of which devolved upon his son. A., one 
upon each of his five daugliters, and one upon his 
widow, B. The name of B. only was recorded in the 
revenue registers in respect of the zainindari pro- 
perty left hy Q. In 1876 A. and B. gave to X a 
deed of simple mortgage of 2i- bis was out of a 5 
biswas share of a village included in the said pro- 
perty. In 1878 A. and B. gave to S. a deed of sim- 
ple mortgage of the 5 biswas, which were described 
in the deed as the widow’s own” property. In 
1882 X. obtained a decree upon his mortgage for 
the sale of the mortgaged property, and it was put 
up for sale and purchased by X. himself in January 
1SS4. Ill February and November 1884 the daugh- 
ters of G. obtained ex parte decrees against A. arid 
B. in suits brought by tliem to recover their shares 
by inheritance in the 5 biswas. In 1885 S. brought 
a suit upon his mortgage of 1878, claiming the 
amount due thereon and the sale of the whole 5 
biswas. To this suit he made defendants A. and B., 
G.^s daughters, and X, alleging that the decrees of 
February and November 1884 ivere fraudulently 
and coUusively obtained j and as to the auction sale 
of January 1884, that the biswas were sold 
subject to his mortgage, he not having been made 
a party to the suit brought hy X. upon the deed 
of 1876, and therefore not being bound by any 
of the proceedings taken therein or consequent there- 
to. It was contended that Bis position as head of 
the family entitled her to deal with the property so as 
to hind all the members of the family, though using 
her name only •, and it was suggested that, at the 

I time of the mortgage of 1878, some of the dangbters 
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were minors. On belialf of the daughters it was 
contended {mter -alia) that the decrees obtained by 
them against A and B. in February 1884 were con- 
clusive/ by way of res Judicata, against the plaintiff, 
who, as mortgagee from A, and B., claimed under a 
title derived from them. Meld, per Mahmood, J. — 
According to the Mahomedan law, the surviving 
widow, though held in respect by the members of 
the family, would not be entitled to deal with the 
property so as to bind them, and the entry of her 
name in the revenue registers in the place of her de- 
ceased husband would probably be a mere mark of 
respect and sympathy. Her position in respect of 
her husband’^ estate is ordinarily nothing more or 
less than that of any other heir, and even where her 
children are minors, she cannot exercise any power 
of disposition with reference to their property, be- 
cause although she may, under certain limitations, 
act as guardian of their persons till they reach the 
age of discretion, she cannot exercise control or act 
as their guardian in respect of their property wdth- 
out special appointment by the ruling authority, in 
default of other relations who are entitled to such 
guardianship. Even, therefore, if some of the daugh- 
ters in the present case were minors at the time of 
the plaintiff’s mortgage, their shares could not be 
affected thereby. They could only be so affected if 
circumstances existed which would fui-nish grounds 
for applying against them the rule of estoppel con- 
tained in section 115 of the Evidence Act, or the 
doctrine of equity formulated in section 41 of the 
Transfer of Property Act, but here no such circum- 
stances existed. Sitaeam r. Amib Beg-um 

[I. I,. B., 8 All., 324 

MAHOMEDAH LAW— IHHBRITAHCB. 

JSee Mahomedan Law— Pbestjmption oe 
Death . . I. !». B., 2 All., 625 

8ee Slayeky . I. L. B., 3 Bom., 422 
[12 Bom., 156 

X, Enumera tion of heirs by Ma- 

homedan law. — Return. — Three different kinds of 
heii’s are recognised by Mahomedan law, — (1) sharers, 
(2) residuaries, and (3) distant kindred. Where there 
are no residuaries the principle of return provides 
that the surplus of the shares of the sharers shall re- 
vert to them in proportion to their shares, except in 
the cases of husband and wife. Next are the ‘‘ dis- 
tant kindred.” Gujadhue Peeshad v. Abdoollah 

[11 W, B., 220 

Kindred related in equal 

degrees, — Males. — Where surviving kindred are re- 
lated in like degree to a deceased party, the males are 
entitled under Mahomedan law to a double share of 
the inheritance. Ram Behaeee Sinq-h v. Sitaea 
Khatoon . . . . .10 W. B., 315 

3 , Heirs of missing person. — 

JOivinon of estate to beheld by heirs on trust. — The 
plaintiff sued to he put in possession of a share of the 
estate of a missing person, alleging that by Maho- 
medan law and custom they were entitled to hold in 
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trust for him a share equal to that which would de- 
volve on them after his death by right of inheritance. 
Meld that under the Mahomedan law the heirs of a 
missing person are not, as such, entitled to divide his 
estate among themselves, either as a trust or other- 
wise, before his death, natural or legal, Kalee 
Khan v. .Tadee . . • . . 5 H. W., 62 

4 ^ Heirs of Husband on deatb. of 

wife, wbose Heir He was.— Whatever may he the 
position and rights of a husband, being the only sur- 
viving heir of his wife, according to the Maliomedan 
law, there is no representation in matters of succes- 
sion, and therefore those rights*- do not descend to the 
heirs of a husband who has predeceased the wife, and 
who are themselves no relation of the wife. In fact, 
under the Mahomedan system, after the dissolution 
of a marriage contract by death or otherwise, the par- 
ties or their heirs hear no more relation to one another 
than the heirs of quondam partners in the same mer- 
cantile house. Eein Bebee v, Asheue Ali 

[1 W. B., 152 

5 , Heirs of girl not validly 

married. — Paternal grandmother. — Mother. — Saif 
brothers or sisters . — A marriage performed between 
minors in the f azolee (nominal) form, the girl’s 
father being dead and the marriage being contracted 
by her paternal grandmother, was held to be invalid 
on the death of the girl without afterwards meeting 
or communicating with her husband, because after 
arriving at puberty she had never expressed in any 
way assent to or dissent from the marriage. Meld 
that under such circumstances the paternal grand- 
mother of the girl was not entitled to inherit her 
estate; that the mother as her surviving parent was 
entitled to a third share thereof ; and that her half 
brothers and sisters were entitled (without prejudice 
to any claims by third parties) to the residue. Mul- 
ea Jehan Sahiba V. Mahomed Ushkueree Khan 
[ L. R., I. A., Sup. Vol, 192 : 26 W. E,., 26 

Estate limited to take effect 

iu favour of a person after another’s death. 
— It is not consistent with Mahomedan law to limit 
an estate to take effect after the determination, on 
the death of the owner, of a prior estate by way of 
what is known to English law as a vested remainder, 
so as to create an interest wliich can pass to a third 
person before the determination of the prior estate. 
Abdul Wahid Khan v. Muean Bibeb 

[I. L. R., 11 Calc., 597 : L. B., 12 I. A., 91 

7 , Primogeniture, Custom of.— 

^Exclusion of females from inheritance. — Observa- 
tions on the law laid down by the Privy Council re- 
garding the custom of primogeniture and the exclu- 
sion of females and other heirs from inheritance. 
Muhammad Ismaiii Khan v. Fidayat-un-nissa 

[I. L. B., 3 All., 723 

8, — Proof of custom . — 

Where a suit was brought by two younger brothers, 
in accordance with. Mahomedan law, for their shares 

1 in a property which was held by an eider brother 
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and which had been held by a succession of elder bro- 
thers for a long course of years, two of the members 
having in former trials had their rights to exclusive 
inheritance upheld by formal decisions, — Held by the 
High Court that, in the absence of any sunnuds de- 
claring the contrary, the practice of succession by 
primogeniture must be accepted as prevailing on the 
estate. Mahomed Aeue Beg- u. Mahomed Koyum 
Beg , . , . . 25 W. R., 199 

9 . Adopted son. — An adopted son 

cannot inherit among Maliomedans. Oheed Khah 
C oLLEOTOE OE Shahabad . 9 W. R., 502 

XO. Daughters of deceased 

brother, — Bro tlier, — Sister. — Under Mahomedan 
law, the daughters of a deceased brother of a person 
who demises cannot take any share of such personas 
property so long as a brother and sister, or only a 
brother, survives. Azeeg-tjhnissa v. Ruhman- 
OOBDAH 10 W, R., 306 

XI, - - Daughter. — Hindu emhracing 

Mahomedan religion. — Held that a Hindu family 
having embraced the Mahomedan religion is bound 
by the laws of that religion as regards succession, 
and that the appellant, the daughter, was entitled 
under that law to inherit from her father. Sojan v. 
Roop Ram 2 Agra, 61 

X2. Illegitimate sons. — Succession 

to father's property. — According to Mahomedan law, 
illegitimate sons can claim no relationship with their 
father’s family. Boon huh v. Jah Khah 

[13 W. R., 265 

X3. Brothers , — Con- 

sanguinity. — Nasab. — The children of fornication or 
adultery (wahid-uz-zina) have no nasab or consan- 
guinity j hence, the right of inheritance being found- 
ed on nasab, one illegitimate brother cannot succeed 
to the estate of another. Shahebzadi Begum v. 
Himmut Bahadue 

[B. L. R., 4 A. C., 103 : 12 W. R., 512 
S. C. affirmed on review. Himmut Bahadue 
12?. Shahebzadi Begum . . 14 W. R., 125 

14. Illegitimate cMldren. — 

Succession to property of iUegitimate child. — Con- 
cert to Christianity . — The State (and not the mother 
of an illegitimate Christian child) is entitled to succeed 
to the property of that child dying intestate after he 
has attained to man’s estate, and having neither wife 
nor legitimate child. The Mahomedan law is not 
applicable to the illegitimate child of a Mahomedan 
woman brought up and dying a Christian. Nancy 
alias ZuHOOKUN v. Buegess . . 1 W. R., 272 

15 . ^ Residuaries,— in 

main line of paternal great-grandfather. — By 
Mahomedan law, descendants in the male line of the 
paternal great-grandfather of an intestate are within 
the class of “ residuary ” heirs, and entitled to take, 
to the exclusion of the children of the intestate’s 
sisters of the whole blood. MoHiDiN Ahmid Khan 
«?. Muhammad 1 Mad., 92 


MAHOMEDAN DAW-mHBEITANCB. 

— Besiduaries— 

S. C, Mohedeen Ahmed Khan i?. Mahomed 

[1 Ind. Jur., O. S., 132 

IB, Descendants of 

paternal grandfather'' s brother. — According to the 
Mahomedan law, descendants of a paternal grand- 
father’s brother are entitled to rank among residu- 
aries, and as such are preferable heirs to grand- 
daughters. Sho WKUT An t?. Ahmud Ali. Mehee 
Adi V. Showkut Ali . . .8 W. R., 39 

17. Step -sister. — A 

step-sister of a deceased proprietor is, according to 
Mahomedan law, one of liis heirs, and in the category 
of his residuaries. Ameeeun c. Ruhbemun 

[2 Agra, Dt. II, 162 

X8, Benunciation of 

right to inherit. — Presumption of relinquishment 
from acts of parties. — Widow. — In a suit in the 
nature of ejectment, by principal respondent as re- 
siduary heir according to the Mahomedan law of a 
deceased person, to recover from his widow, the ap- 
pellant, three fourths of her deceased husband’s estate, 
of the whole of which she had for upwards of eleven 
years been in possession, the plaiutiiFs title as residuary 
heir was put in issue, as well as other issues touching 
the widow’s dower, &c. The Privy Council, thinking 
it of the utmost importance that those who had thus 
sanctioned a long possession should not be allowed 
lightly to disturb it, or to escape from those legiti- 
mate inferences and presumptions which on a con- 
flict of evidence arose from their own acts and con- 
duct, decided in favour of the widow, holding that the 
respondent had failed to establish the title upon which 
he sued. According to the Mahomedan law there 
may be a renunciation of the right to inherit, and such 
a renunciation need not be expressed, but may be im- 
plied from the ceasing or desisting from prosecuting 
a claim maintainable against another. As a general 
rule a widow takes no share in “ the return,” i.e.^ on 
failure of residuaries j but some authorities seem to 
hold that if there are no heirs by blood alive, the 
widow would take the whole estate to the exclusion 
of the fisc. Huemut-ool-nissa Begum v. Allah- 
DiA Khan , . . 17 W. R., P. C., 108 

19 — — Collateral line, 

— Under the Mahomedan law the succession of resi- 
duaries in their own right is as unlimited in the col- 
lateral as in the direct line, where it is expressly 
said to be how low and how liigh soever. Mahomed 
Haneee V. Mahomed Masoom . W. R., 371 

20. Suit by legal 

sharer. — Simultaneous suit by residuaries. — A suit 
by a Mahomedan widow (legal sharer) against her 
sons (residuaries) for her share of the property left 
by her deceased husband, is no bar to a suit being 
brought by some of the sons against the others for 
their shares. Imam Saheb v. Kasim Saheb 

[11 Bom., 104 

21. Widow’s riglats to return. — 

Absence of distant 7cind7*ed,—By the Mahomedan 
law of inheritance, in default of other sharers and in 
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— Widow’s rights to return — continued. 

the absence of distant kindred, the widow is entitled 
to the ‘'‘^return,” to the exclnsion of the fisc. Ma- 
homed Aeshad Chowdhey V. Sajida Banco 

[I. Ii. R., 3 Calc., 702 : 2 C. Ii. R., 46 

22. Distant kindred. — Retum.^^ 

— Widow of the deceased. — RCeirs. — Under the Maho- 
medan law a wndow has no claim to share in the “ re- 
turn” or residue of her deceased husband’s estate as 
against other heirs. Koonaei Bibi v. Dalim Bibi 
[I. D. R., 11 Calc., 14 

25, — Sister. — Under the Mahomedan 

law, a sister is entitled to obtain a share of the estate 
left by her deceased brother. Boolinishaeee Bibeb 
V. Bxjkaoollah . . , .17 W. R,, 140 

24. Sister’s son. — Widow. — Accord- 

ing to Mahomedan law, when a man dies leaving no 
children, a sister’s son can claim his inheritance 
after the widow has obtained her one-fourth share. 
Mahomed Node Buksh v. Mahomed Hameedood 
Hijq 5 W. R., 23 

25. Cliildless widow. — SUah laio. 

— According to the law of the Shiah sect, a childless 
widow is not entitled to share in the immoveable pro- 
perty left by her husband, but only in the value of 
the materials of the houses and buildings upon the 
land. Toonanjan v. Mehndee Beoum: 

[3 Agra, 13 

20, — - * Immoveable 'pro- 

Under the Malioinedan law which governs 
members of the Shiah sect, a widow having no child 
alive by her deceased husband inherits nothing of 
the land which he leaves. AsEOO v. Umdutoonissa. 
Umdetoonissa V. Asloo . . 20 W. R., 297 

27 . Widow and daughters. — 

According to ATahomedan law, a widow and two 
daughters are entitled between them to nineteen 
twenty-fourths of the property of their deceased 
husband and father in the proportion of one eighth 
and two thirds. Mahomed Rhhwan Khan v. Kha- 
JAH Buksh . . . . .5 W. R., 221 

28. — Khoja Mahomedans, Cus- 

tom of . — Succession to property of widow dying 
intestate . — By the custom of the Khoja Alahomedans, 
when a widow dies intestate and without issue, pro- 
perty acquired by her from her deceased husband 
does not descend to her own blood-relations, but to 
the relations 5f her deceased husband. If no blood- 
relations of the deceased husband are forthcoming, 
the property left by the widow belongs to the Jamat. 
Quwre ^ — As to the degree of ownership wdiich wdll 
entitle members of the deceased husband’s family to 
succeed. In the q-oods oe Mulbai, Kaeim 
Khatat V. Paedhan AIanji 

[2 Bom., 292 : 2nd Ed., 276 

29. Exclusion from inherit- 

ance. — Insanity. — Mental derangement is no im- 
pediment to succession under the Alahomedan law. 
Mahae Ali V . Amani . 2 B. L. R., A. C., 306 

S. C- Keyeatun V. Amaneb . 11 W. R., 212 


MAHOMEDAH ' DA.W-INHERITAE’CB. 

— Exclusion from inheritance — contimied. 

3 Q^ — --- ■ Daughter. — Sem.hle^ 

— According to the Mahomedan law, want of chastity 
in a daughter, before or after the death of her father, 
whether before or after her marriage, is no impedi- 
ment to her inheritance. Koeonabain Roy v. Kee- 
MABECHAND NEOG-Y . . .6 W. B., 303 

MAHOMED Al!3- LAW-JOIMT EAMIDY. 

1 . Inference of joint possession. 

—Where a Mahomedan lady with her daughters was 
found to be living with her brother, and to be sup- 
ported by Mm from the proceeds of the patrimonial 
estate, it was held to be a proper and correct inference 
that the lady and her daughters were in possession 
along ■with the brother, who was the manager of tlie 
property. Achina Bibeb v. Ajeejoonissa Bibee 

[11 W. R., 45 

2. — Evidence of separation. — 

Separate registration of names. — The separate re- 
gistry of the names of shares in the zemindar’s 
serishta is not proof of separation of their shares. 
Gdeeeboollah Khan v. Kebul Ball Mittee 

[13 W. R., 124 

3. Omis probandi. 

— Registration of land in one name. — In a dispute 
between two grandsons as to proprietary right in a 
village which had been registered in the name of a 
member of the elder branch of the family, the Privy 
Council held that the ratio decidendi^ according to 
which the legal presumption was in favour of one 
grandson claiming against another, and the onus pro- 
handi placed on the one claiming to he sole possessor, 
was more consistent with equity and common sense 
than a hard-and-fast rule requiring the party who 
claims a joint interest to prove that the registered 
proprietor has duly accounted to him for his propor- 
tionate share of the profits. Registration of landed 
property in the name of one member of a family is 
not conclusive against the claim of those who might 
contend that they had nevertheless continued to retain 
a joint interest in the property. Hyder Hossein 
V. Mahomed Hossein 

[17 W. R., 185 : 14 Moore’s I. A., 401 

4 ^ Acquisition By managing 

member. — Presumption. — Additions made to tlie 
joint estate by the managing member of a Mahomedan 
family will be presumed, in the absence of proof, to 
have been made from the Joint estate, and will be for 
the benefit of all the members of the family entitled to 
share. Vellai Miea Ravuttan u. Mira Moidin 
Ravuttan. Vellai Miea Rayuttan u. Vaeisai 
Miea Rayuttan . . . .2 Mad., 414 

5 . Acquisition by tlie members 

severally. — Joint acquisition. Presumption . — 
When the members of a Mahomedan family live in 
commensality, they do not form a “joint family” 
in the sense in which that expression is used with 
regard to Hindus ; and in Mahomedan law there is 
not, as there is in Hindu law, any presumption that 
the acquisitions of the several members are made 
for the benefit of the family jointly. Abraham v. 
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— Acquisition by the members severally 

— conUmted, 

Ahraham, 9 Moore* ft I. A., 195; and Jowalct BuJcsh 
¥. Dliartmi Sing^ 10 Moore* s I. A.^511^„ cited, llu'p- 
cAmid Chowdhrg v. Latu Choiodhrg, S C, L. i2., 96, 
doubted. Hakim Khan" r. Goo£ Khan 

[I. L. R., 8 Calc., 823 : 10 C. L. R., 603 

Jaker Ali CiiawniiRY v. Ri,tohitnder Sen' 

[I. L. B ,5 8 Calc., 831, note 

^ — Ptirebase by father in son’s 

name. — Onus prohandi. — Semhle, — Aiiioug Malio- 
niedans wliere a purcliaise is made during a father’s 
lifetime in the name of his sou while living in the 
father’s house, there is no such presumption as arises 
in the case of a similar purchase made in the life- | 
time of the father of a joint Hindu family ; and the 
onus is not on the son to prove that the purchase was 
not made really for and by the father, but by the 
son for himself and with Ills own funds. Golam 
Maokdoom y. Haeeezoonnissa . 7 W. R., 489 

7, Joint or separate acquisition. 

— Onus prohandi . — 'Presump tion as to joint posses- 
Mon , — In a suit by a member of a Mahornedau family 
to recover possession of a share in landed property 
alleged to be ancestral, where defendant claimed the 
same as his separately acquired property, — JEEeld that 
it was not necessary for defendant to show that he 
had funds sufficient to enable him to obtain the pro- 
perty, and that the burden of proving that the pro- 
perty was acquired for and enjoyed by the whole 
family jointly was upon the plaintiff. Mahomed 
Aeak y, Eheam Ali . .. .14 W. R., 374 

3, ^ Onus probandi,— cus- 

toms amongst Mahomedans, — Presimiption when no 
allegation of custom made. — A, and B. were two 
brothers, Mahomedans, who lived together in com- 
mensality. A., whilst so living with his brother, pur- 
chased certain lands under a conveyance executed by 
the vendor and A, In a suit by the heirs of B. against 
the heirs of A. to obtain possession of such lands, in 
which they alleged they had been dispossessed by the 
heirs of A,, the Court found the land to be joint -fa- 
mily property and to have been purchased with joint 
funds. On appeal, the onus of proving that the land 
Avas purchased by A. alone was put upon A. Meld 
that, there being no allegation that the parties had 
adopted the Hindu law of property, the Judge by 
applying to Mahomedans the presumption of Hindu 
law had cast the onus on the wrong party. Abdool 
A'dood V, Mahomed Makmil 

[I. L. R., 10 Calc., 562 

9 , Liability of family for neces- 

saries. — Marr'iage expenses. — A. and B., who were 
Mahomedans living joint in food and estate, separated 
in Kartick 1279, and at the time of the separation 
entered into an agreement that, “^Gf claims relating 
to the joint estate are brought on the ground that tliey 
are debts due on account of the time ive were joint 
and living in conimensality, then I, A., and I, B,, will 
pay such claims according to what is just in equal 
shares. If either of us do not pay and one of us 
shall pay the share of the other, then the person who 


MAHOMED AH LAW— JOINT FAMILY. 
— Liability of family for necessaries — 
continued. 

has X3aid shall recover from the other the amount he 
has xiaid for the other.” After the separation a decree 
was obtained against A. for the price of certain 
clothes supplied to him for his marriage, iviiicli took 
place while A. and B. were joint, and A. having paid 
the amount of this decree sued B. for one half of the 
amount so paid. Meld that the debt was not incurred 
in a matter necessary to the existence of the family, 
but for the individual benefit of A,, and that as in a 
Maliomedan family the individual henelited, and not 
the family, is liable for expenses incurred for the be- 
nefit of any particular member, A. alone -was liable 
for the debt. Meld, also, that the agreement had 
reference only to such claims as the family were 
jointly liable for. Alimhnessa Khattjn v. Hassah 
Ali 8 C. L. B., 378 


1 . Appointment of Kazi. — Mere- 

ditarg office. — Bom. Meg. XXVI of 1327. — Act XI 
of 1S64. — The enactment of Bombay Regulation 
XXVI of 1827 was adverse to any supposition tliat the 
office of Kazi could be hereditary. The repeal of that 
Regulation by Act XI of 1861 left the Maliomedan 
law as it stood before the passing of that IleguUition ; 
and that law sanctioned no grant of such an office to 
a man and his heirs. The appointment of Kazi lies 
exclusively with the sov’'ereigii, or other chief execu- 
tive officer of the State, and ought to be made with 
the greatest circumspection with regard to the fitness 
of the individual appointed j and though the sovereign 
may have full power to make the watan attached to 
the office of Kazi hereditary, yet he has, under the 
Maliomedan law, no power to make the office itself 
so. Jamal wallad Ahmed v. Jamal wallad 
Jallal . e , « I. L. R.j 1 Bom,, 633 

2. Bom. Beg. XX VI 

of .1827 , — Act XI of 1864 . — Wliere a sanad granted 
by the Emperor Aiirangzib in A.I). 1693 did not 
purport to confer a hereditary Kaziship, but ivas a 
grant of the office of Kazi personally to an ancestor 
of the xilaiiitiff, — Meld that the subsequent recogni- 
tions or appointments of members of his family as 
Kazis by native governments did not prove that the 
office was or could be made hereditary. Regulation 
XXVI of 1827, relating to the appointment of Kazis, 
was repealed by Act XI of 1864, whereby it is recited 
that it is inexpedient that the axipointment of Kazis 
should be made by Government. The coiitiiiiiance, 
therefore, by the Collector of an allowance to the 
plaintiff in 1867 could not be regarded as a construc- 
tive appointment of him to be Kazi, Daudsiia v. 
IsMALSHA . . , I. L, R., 3 Bom., 72 

3. — — Po'wer to appoint 

\ Kazi of Bombay. — Disturbance of office. — Might of 
I suit. — Fees received by Kasi. — Sernble, — The ;powe\’ 
j to appoint a person to the office of Kazi of Bombay 
I is vested in the Governor of Bombay, and not in the 
I Governor in Council. According to Maliomedan law, 

I the appointment of Kazi has always been vested in 
1 the chief executive officer of the State, and the right 
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MAHOMBDAH LA W—KAZI,— Appoint- 
ment of Kazi — continued* 

to make suck appointment lias never rested with the 
Mahomedan community at large. When it was shown 
that the plaintiiS had acted as Kazi of Bombay for 
more than twenty years, and the defendant, in an 
action brought against him for disturbing the plaintiff 
in his office of Kazi, w^as unable to show that the 
plaintiff had been illegally appointed, it was held that 
the plaintiff so acting as Kazi could maintain an action 
against the defendant who so disturbed him in his 
office, without loroving that he, the plaintiff, had 
been legally appointed. The sums received by the 
Kazi of Bombay in respect of his office of Kazi are 
not mere gratuities, but are fixed and certain payments 
annexed to the discharge of official duties, and are 
therefore sums in respect of the privation whereof 
by a wrongful intruder, an action, either for money 
had and received or for disturbance in the office, will 
lie. Mi^hammad Ytjssab v. Ahmed 

[1 Bom., Ap., 18 

MAHOMEBAK L A W-M AIE-TEN- 
AliTCE. 

Husband’s liability for main- 
tenance. — Wife not arrived at puberty living with 
parents* — Qucere, — In the case of Mahomedans, where 
a wife, although legally married, has not attained 
the age of puberty, is there a liability on the part of 
.the husband to sii,pport her as long as she remains 
under the roof of her father ? Kolashun Bibee v. 
Didar Btjksh . . .24 W. R., Cr., 44 

2, Mushand and 

wife. — Decree for past maintenance. — In a suit for 
maintenance hy a Mahomedan wife against her hus- 
band, where there was no decree or agreement for 
maintenance before suit, — Held, reversing the deci- 
sion of the Court below, that the decree should not 
have awarded past maintenance, hut that mainten- 
ance should have been made payable only from the 
date of the decree. Held, also, that future maiuteu- 
ance should have been given only during the conti- 
nuance of the marriage, and not during the term of 
the plaintiff’s natural life. Abdool Fhtteh Mofb- 
YIE V. Zabunnessa Khaito 

[I. L. R., e Calc., 631 : 8 C. L. R., 242 

3 , Wife’s right to mainten- 
ance. of rate. — Right of suit . — 

According to Mahomedan la\v, until there has been 
an ascertainment of the rate at which maintenance 
is payable, no right to maintenance accrues to a w*ife 
on which she can found a suit. Mahomed Musebh- 
OOD-DEEK Khan v. Mhseehooddeen 

[2 IST. W., 173 

4 ^ Agreement for maintenance. 

— Re-conveyance by wife {on consideration of main^ 
ienance) of her property received for dower. — Where 
a Mahomedan wife, in re-conveying to her husband the 
property received from him in lieu of dower, took 
from him. a written agreement in which he convenant- 
ed to pay her a certain sum of money annually with- 
out objection or demur, — Held that the husband 
could not avoid payment on any of the pleas on which 


MAHOMEDAN LAW— MAINTENANCE. 

Agreement for maintenance— 

a Mahomedan husband could avoid the payment of 
maintenance to a wife. Yusoor Ali Chowdhey v. 
Fxzoonissa Khatoon Chowdbain 

[15W. R., 298 

5 , Mntta wife, '--IfvJta form of 

marriage. — Criminal Procedure Code (Act X of 
1872), s. 536. — Shiah sect. — Under the law of the 
Shiah sect of Mahomedans a mutta wfife is not enti- 
tled to maiiitenaiice, hut such a provision of the law 
does not interfere with the statutory right to main- 
tenance given by section 536 of the Code of Crimi- 
nal Procedure. In the matter of the petition 
OF Luddun Sahiba. Ludditn Sahiba V. Kamae 
Ktjdab . I. L. R., 8 Calc., 736 : II C. L. R., 237 

MAHOMEDAN LAW— MARRIAGE. 

See Cases under Mahomedan Law — Ao- 
ENOWLEDOMENT. 

See Mahomedan Law — Dower. 

[I. L. R., 8 AIL, 149 
I. L. R., 1 AIL, 483, 508 
I. L. R., 4 AIL, 205 
I. L. R., 2 AIL, 831 

X, Validity of marriage.— 

sites for valid marriage. — Under the Shiah as well 
as the Sunni law, any connection between the sexes 
which is not sanctioned hy some relation founded 
upon contract or upon slavery is denounced as ziiia, ’’ 
or fornication. Both schools prohibit sexual inter- 
course between a Mooslnah, i.e., a Mahomedan wo- 
man, and a man who is not of her religion. Accord- 
ing to the Shiah law, marriage must in ali cases be 
lawful, except when there is error on the part of 
both or either of the parents, Himmut Bahadoor 
V. Shahebzadi BEauM . . 14 W. R., 125 

Affirming on review S. C, Shahebzadi Begum v, 
Himmut B a ha, door 

[12 W. R., 512 : 4 B. L. R., A. C., 103 

2. - — — Hihah marriage,, 

— The nikah form of marriage is well known and 
established among Mahomedans. The issue of such a 
marriage is legitimate by Mahomedan law. MUneer- 
OODDEEN V. EaMDHUN BAJEEEUR 

[18 W. S., Cr., 28 

3, Jfoman^s right to 

choose husband.— Guardian. — Marriage loithout 
consent of father. — According to the doctrine of the 
Mussulman teacher, Abu Hanif a, a Mussulman female, 
after arriving at the age of puberty without having 
been married by her father or guardian, becomes 
legally emancipated from all guardianship, and can 
select a husband without reference to the wishes of the 
father or guardian ; but according to the doctrine of 
Sbafi, a virgin, whether before or after puberty, can- 
not give herself in marriage without the consent of her 
father. After attaining puberty a female of any one 
of the fonr sects can elect to belong to whichever of 
the other three sects she pleases, and the legality of 
her subsequent acts will be governed by the tenets of 
the Imam whose follower she may have become. A 


( 3701 ) 


T)iai3ST OF CASES. 


( 3702 ) 


MA HOMEB AH B AW ~ MARRIAGE. ~ 

Validity of marriage — conUmied. 

girl whose parents and family are followers of the 
school of Shafij and who has arrived at puherty^ and 
has not been married or betrothed by her father or 
gnai'diati, can change her sect from that of Shah to 
that of Hanifa, so as to render valid a marriage sub- 
sequently entered into by her without the consent of 
her father, Muhammad Ibsahim v. Gulam Ahmed 

[I Bom., 236 

4^ Marriage of mi- 

nor, — Asse^it of 'Wife after puheriy. — A ceremony of 
marriage was performed between Mahomedan minors 
in tbe fazolee (nominal) form; the girFs father 
being dead, and the marriage being contracted by her 
paternal grandmother. Thereafter the girl died, hav- 
ing attained the age of puberty without ever meet- 
ing or communicating with her husband, and without 
ever expressing in any way assent to or dissent from 
the marriage. Meld that, by the law of the Shiah 
sect which governed the case, the marriage, since 
the assent of the girl after attaining puberty was 
not shown, was imperfect from the want of the 
necessary ratihcation and could not create any rights 
or obligations. Though by the law of the Sunnis the 
option of dissent must be declared by the girl as soon 
as puberty is developed, yet by the doctrine of the 
Shiahs the matter ought to be propounded to her, 
so that she may advisedly give or withhold her as- 
sent. Mulka Jehan Sahiba Mahomed Ush- 

lUBBEE KhAH 

[L. B. I., A„ Slip. VoL, 192 : 26 W. B., 20 

5^ Consent of pa- 

tents, — Inequality of parties. — Held that, under 
Mahomedan law the bride^s father can set aside the 
marriage on the ground of inequality between the 
parties to the marriage if it had taken place without 
his consent, the consent of the bride\s mother and 
brother notwithstanding ; and that the bride herself 
is legally competent to refuse herself to her husband 
so long as her dowry remains unpaid. Mohumdee 
Beq-uae t. Baieam Khaat . . 1 Agra, 130 

Infant. — Ooyisent, 

— Apostate father, — The consent of the father was 

held not necessary to the marriage of a Mahomedan 
infant girl, he being an apostate from the Maho- 
medan faith; this being so, the consent of the mother 
was sufficient. Ih the matter op Mahih Bibi 

[13 B. L. E., 160 

7^ Consent of mother. 

— ^Where the nearest guardian of a minor was pre- 

cluded from giving his consent to the marriage of 
the minor, the marriage contracted by consent of 
the mother of the minor was held to be valid by Ala- 
homedan law. Kaloo t. Gueibollah 

[13 B. L. B., 163, note : 10 W. B., 12 

3 ^ Muttaform of mar- 

riage. — 'Repudiation. — Divorce. — The mutta form 
of marriage does not admit of repudiation under the 
law of the Shiah sect of Mahomedans. Quaere, — 
Whether the form of divorce called zihar may he 
exercised in the mutta form of marriage. In the 
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MATTER OP THE PETITION OP LUDDUN SAHIBA. 

Luddun Sahiba v. Kamae Kudab 

[I. D. B., 8 Gale., 736 : 11 0. D. B., 237 

9. -- — Presumption of marriage.— 

Cohabitation. — Rresmnption of legitimacy of off* 
spring. — By the Mahomedan law continual cohabita- 
tion and acknowledgment of parentage is presump- 
tive evidence of marriage and legitimacy, Hidayut- 
OOLLAH t). RaI J an KhANUM 

[3 Moore’s I. A., 295 
S. C. Shums-oon-nissa Khanum o. Rai Jan 
Khanum . . . 6 W. B., P. C., 52 

10. Cohabitation,-- 

Acknoioledgment of tvife and of legitimacy of child- 
ren. — According to Mahomedan law, continued open 
cohabitation, accompanied by a declaration that the 
woman is the niaif s wife, and that the children, the 
issue of the cohabitation, are his children, or hy con- 
duct showing that he considers them to be so, is 
sufficient evidence from which to infer marriage. 
Even where the cohabitation has been casual only, 
and there has been no acknowledgment of the woman 
as his wife, or the issue as liis children, the fact of 
such cohabitation raises a presumption of marriage, 
and that the children are legitimate ; but in such a 
case the presumption may be rebutted. Nawabun- 
NISSA V. FuZOOLOONISSA. NaWABUN V, JUMEEBUN 

[Marsh., 428 

S. C. Fdzloonnissa v. Nawabunnissa 

[2 Hay, 479 

IL Cohabi tation , — 

According to Maliomedaii law, cohabitation as hus- 
band and wife will raise a presumption of a marriage 
if the parties are Mahomedans, or persons between 
whom a valid marriage can he celebrated. Mono- 
WAB Khan v, Abdoollah Khan . 3 H. W., 177 

12. Legitimacy, Proof 

of. — Cohabitation. — The mere residence of a woman 
in the house of a Mahomedan as a menial servant, 
and the circumstance that she liad a son, do not raise 
the presumption of marriage or legitimacy of the 
son. Cohabitation means something more than mere 
residence in the same house. It should be shown 
that cohahitation continued, that children were born, 

I and that the woman was treated as a wife, and lived 
as such, and not as a servant. Kubeemoonissa v, 
Attaoollah o . . . 2 Agra, 211 

13, Legi timacy , — - 

Cohabitation. — If a child has been born to a father 
of a mother where there has been not a mere casual 
concubinage, but a more permanent connection, and 
where there is no insurmountable obstacle to a mar- 
riage, according to the Mahomedan law, the pre- 
sumption is in favour of such marriage having taken 
place, and the mother and child are entitled to inhe- 
rit. Shums-oon-nissa Khanum v. Rai Jan Kha- 
NUM .... 6 .W, B., P. C., 52 

S- C. Hidayutoollah v, Rai Jan Khanum 

[3 Moore’s L A., 295 
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MAHOMEDAIir LAW — MAEEIAGE. — 

Eresumption of marriage — contimied. 

Cohabitation . — 

Zeffitimac^— Though tl^ere m no evidence of the 
celebration of any marriage ceremony, still the fact 
of a woman having constantly lived as a mamed 
woman with her husband, and the fact of her child- 
ren having lived as legitimate children with their 
parents, make the case fall within the rule as to the 
presumption of marriage and legitimacy laid down 
by the Privy Council in Mahomed Banker Hossein 
KhaiiY. Shurfoonnissa Begtm, 8 Moore^s I, A., 136 ; 
and by the High Court in Naioabunnissa v^ Fuzool- 
oonissa, Marsh., 428. Ashexippunnissa -y. Azee- 
MFK Paeoda Kooeey V. Asheueefitnissa 

[1 W. B., 17 

25 ^ — Aelcnov)ledgment 

of wife. — The acknowledgment of a vrife which the 
Mahomedan law requires as proof of marriage should 
be specific and definite. The mere fact of a man 
keeping a woman within the purdah and treating her 
to outward semblance as a wife, does not necessarily, 
in the absence of express declaration and acknowledg- 
ment, constitute the factum of marriage. Kadae- 
HATH CHUOKERBFTTY U. DoNZELEE 

[20 w. B., 352 

3 ^ 0 ^ — - In a suit by A. 

for possession of property which belonged to her 
uncle B., the defendants C. and I), each alleged 
herself to be the wife of S., and each said that the 
other was his concubine. C. also set up a will in her 
favour by B. C. admitted that she had been once 
B.'s concubine, but alleged that she had been sub- 
sequently married to B. The evidence was conflict- 
ing, and the Courts below pronounced against both 
the marriages and also against the wdlL C. alone 
appealed to the Privy Council, who held that lapse 
of time and propriety of conduct, and the enjoyment 
of confidence, with ijowers of management reposed in 
her, are not suflicient to raise the presumption that 
A. was a lau^ul wife. Jaeiftool Bftool v. Hos- 
SEiFEE BeGtFm: . . .10 W. B., B. C., 10 

[11 Moore’s I. A,, 194 

3 ^ 7 , Celebration of 

pregnancy and of birth of son. — The celebration of 
the seventh month of pregnancy, and the celebration 
of the birth of the son, are sufficient to prove the 
marriage and legitimacy of the son. Wise r. Sfn- 
FFIiOONISSA Chowdheanee . 7 W. B., P. C., 13 
[11 Moore’s I. A., 177 

18. Acknowledgment 

of wife. — An equivocal expression in a document exe- 
cuted by a Mahomedan which might be applicable 
to the ladies in respect to whom it is used, whether 
they were wives or not, cannot be considered such 
an express recognition of their being wives as to 
establish their claims as such to a share in the estate 
on his decease. Where a lady has cohabited with a 
Mahomedan for years and has had a child by him 
who has been openly acknowledged and treated by 
him as his lawful son, although there may be no 
evidence of the actual fact of marriage, the Court 
is justified in presuming a marriage. MahatAEA 


MAHOMED AH LAW' - MABEIAGE. — 

Presumption of marriage— 

Bibee u. Ahmed Hafeemoozoomaf. Cfbreemfit- 
NissA Beo-fm Ahmed Hadeemoozooman 

[10 C. L. B., 293 

19. Be •marriage, Pre^ 

sumption of legality of. — In a suit by a Mahomedan 
to compel the defendant to rejoin him as his wife, a 
mere declaration hy the defendant in a mortgage- 
deed executed by her, that she w^as the wife of the 
plaintiff, would not be evidence of the removal of 
the legal impediment to the re-marriage created hy 
the divorce ; neither can a presumption he drawn 
from the fact of the re-marriage that the impedi- 
ment had been removed and that the' defendant 
had again become lawful wife to the plaintiff after 
remarriage. Akhtaeoonnissa u. Shaeiftoolfah 
Chowdhey ... ,7 W. B.3 268 

MAHOMEDAH LAW— MTOJID. 

Constitution of musjid. — Two essen- 
tial conditions to the constitution of a musjid are 
requisite : first, that the site must he publicly appro- 
priated to the purpose of a musjid ; secondly, that 
public prayer should be performed in it. JBeld, in a 
suit to establish a right to repair and endow a 
mosque, that under the circumstances the condition 
had not been fulfilled, and therefore the suit should 
fail. Yakoob Afi v. Lfchmfit Dass . 6 H. W., 80 

MAHOMEDAH Lx4W— PBE-EMPTIOH. 

Col. 

1. RiaHT OP Fbe-emption . . . 3704 

(a) Genebally .... 3704 

(b) Co-sharers .... 3711 

(c) Pbe-emption in Towns , .3716 

(ti) MOBTGAC4ES .... 3716 
(e) Waiveb oe Riq-ht OB Reefsaf 

TO Purchase . . . 3717 

2. Pre-emption as to portion oe Pro- 

perty 3719 

3. Ceremonies ..... 3721 

4. Miscelfaneofs Cases . . . 3727 

1. EIGHT OP PRE-EMPTION. 

(a) Generally. 

1. Origin of right . — Zato or cus- 

tom. — Cessation of right. — The right of pre-emption 
arises from a rule of law by wdiich the owner of the 
land is hound ; and it exists no longer if there ceases 
to be an owner who is boniicl by the law either as a 
Mahomedan or by custom. Byjnath Peeshad -w. 
Kopifmon Sing-h , . .24 W. B., 95 

2 . E,equisites for right. — 

guishment of vendo-Ps right.- — Incomplete sale . — 
Might of pre-emption. — In a suit claiming a right to 
pre-emption, where it was found as a fact that the 
sale had not been completed, and that there had not 
been cessation of the vendoris right, it Avas held that^ 
whether under the ordinary principles which relate to 
contracts of sale, or under the principles of Malio* 
medan law, no right could arise in favour of the pre- 
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MAHOMEBAH BAW—PBE-BMPTIOH 

— conthmed. 

1. EIGHT OP PEE.EMPTIOH—co^ajJwiwec^. . 

(a) Generally — continued, 

Requisites for Tight^-continued. 

einptor. The privilege of shuft’a refers to cases in 
which the sale has been actually completed by the 
extinction of the rights of the vendor. Ladifn v. 
Bhyeo Eam . ' • . ,8 W. R.J 255 

8. — - JExtingvisliment of 

mndor\^ right, — Under Mahomedan law, the right of 
pre-tmiption does not arise until the seller’s right of 
property has been completely extinguished. Soonduk 
KoOEB V, LALLA EuaHOOBEB Dyal 

[10 W. B.., 246 

Buksha Ali r, Toeee Aei . 20 W. R., 216 

4. Sales. — Leases in 

perpefuifg, — Under the Mahomedan law, the right of 
pre-emption applies to sales only, and cannot be 
enforced with reference to leases in perpetuity like a 
mokurrari, which (however small the reserved rent) 
are not sales and in which there is no ** milky ut ” or 
ownership on the part of the shuffa or pre-emption. 
Ram Golam Sing-h v. ISTuEsiNa Sahoy 

[25 W. B., 43 

5, Bond fide sale , — 

There is no right of pre-emption where there has not 
been a real bond fide sale according to the Maho- 
iiiedan law. Mohno Bibee «?. Jugghbnath Chow- 
DHBY « « . . ,2 W, B.5 78 

6. Sale, — Transfer in 

nature of gift, — A transfer without money or other 
consideration, and which is in fact a gift, is held not 
to he a sale to which the right of pre-emption at- 
taches. Ameeb Ali < 0 . Peaefn . W. R.j 1864, 239 

7, — Broof of right on 

private sale. — Auction sale. — Seld that in a case of 
private sale the right of pre-emption must be based 
on usage or contract, and that an instance of pre- 
emption ill an auction sale is not sufficient. Bhae 
Koonwab V. Zahoor Ali « . I Agra, 258 

3 . Exercise of right. — Be-sale. — 

Claim after waiver upon incompleted sale. — The 
right of pre-emption, according to the Mahomedan 
law, may he exercised npon a re-sale of the jiroperty, 
after a previous sale which has fallen through, and 
with respect to which no claim of pre-emption was 
made. Btjsunt Koomabee v. Kali Pebsab Sing-h 
[Marsh., 11: 1 Hay, 32 

9. - Property sold in 

execution of decree. — Might of judgment- debtor . — 
The right of pre-emption cannot he exercised by a 
Judgment-creditor in respect of the sale of property 
in execution of his decree, Kuzmoodeen v. Karte 
Jha . , » Marsh., 555 ; 2 Hay, 651 

10. Sale by public 

auction. — Opportunity to bid. — When property is 
sold hy public auction at a sale in execution of a 
decree, and the neighbour or partner has the same 


MAHOMEDAH IiAW-PEE-EMPTiOH 

— continued, 

1. RIGHT OP PRE-EMPTION— 


opportunity to hid for the property as other "par ties 
present in Court, the law of pre-emption does not 
apply. Abbitl Jabel v. Khelat Chanbea Ghosb 
[1 B. L. B., A. C., 105 : 10 W, E., 165 

11. Mepudiation of 

sale by seller or buyer. — As, according to Maho- 
medan law, when either the seller or buyer repudiates 
the sale, there can he no sale, so neither can there be 
any right of pre-emption in such a case. Ojheoo-‘ 
NissA Begum v. Rustum Ali . W, B., 1864, 219 

12. Exercise of pre-emption. — 

MJfect of alloiving pre-emption. — Conditions of pre- 
emption. — Meld that the right ol pre-emption, when 
once allowed and exercised by the pre-emptor, cannot 
be disputed at subsequent occasions of sale, and that 
neither manhood, puberty, Justice, or respectability 
of character, are conditions of pre-emption under the 
Mahomedan law. Punna v. Juggur Nath 

[1 Agra, 236 

Nor is indebtedness of the pre-emptor. Ram 
Khel/^wan Rai V, Shita Dass . 2 Agra, 76 

13 ^ Evidence of right. — Suit to 

enforce right. — In a suit to enforce a right of pre- 
emption, where there is other evidence, and the 
Court can come to a distinct finding upon it, it is 
not incumbent on the Court to put the purchaser 
upon his oath. Hui^SBAj SII^GH v. Rash Behabeb 
Singh 7 ‘W*. E., 211 

Hunsraj Singh v. Choka Singh 

[7 W. B., 486 

14. Decision on evi* 

dence. — Where evidence is gone into, the Court must 
decide according to the view it takes of the evidence, 
any preference which may be given to the evidence 
for the person claiming the right of pre-emption 
being given only in the event of the evidence being 
very evenly balanced. Hunsbaj Singh 'iJ. Rash 
Behabbe Singh , . * ,7 W. B., 211 

15. Mature of pre- 

emption. — G-rotind for alloiving right, — The right 
of pre-emption is not matter of title to property, but 
is rather a right to the benefit of a contract ; and 
when a claim is advanced on such a right it must be 
showui that defendant is bound to concede the claim 
either by law’' or by some custom to which the class 
of which he is a member is subject on grounds of 
Justice, equity, and good conscience. Mohesh Lall 
V, Christian , . . .8 W. B., 446 

16. - — - Nature of right, 

— Onus prohandi. — The right of pre-emption is not 
one which attaches to property, and the obligation it 
implies may be limited to the residents of a district 
or to a family, or to any particular class of persons, 
it being for the claimant in each case to show that it 
attaches to the defendant. Akhoy Ram Shahajee 
V, Ram Kant Roy ^ . .15 W. E., 223 


(a) Generally — oo7ifinued. 
Exercise of right — continued. 
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MAHOMEDAU LAW-PEB-BMPTIOIT ] 

•^contimied. i 

1, RIGHT OF PRE-EMPTION— 

(a) Geneeallt— cow^^wMed^. 

Yl, Applicability of right. — Nos- 

tiire and extension, of right.— lUhe right to pre-emption 
is very special in its character, and is founded on the 
supposed necessities of a Mahomedan family arising 
out of their minute subdivision of ancestral proper- 
ty j and as the result of its exercise is generally ad- 
verse to public interest, it will not be recognised by 
the High Court beyond the limits to which those 
necessities have been judicially decided to extend. 
Nusbtjt Reza u. ITmbul Khye Bibee 

[8 W. R„ 309 

18. Proof of exist- 

ence of custom of pre-emption. — Seld that a soli- 
tary case or two is not sufficient to prove the custom 
of pre-emption in a locality where the privilege is not 
binding upon the parties by positive law. Benarsee 
Doss V. Phool Chund . , 1 Agra, 243 

X9. Decisions as to 

prevalence of custom . — In Inder Narain Chowdhry v. 
Mahomed Nazirooddeen, 1 W. JR., 234, tbe Court 
only meant to say tbat it could not be held upon de- 
cisions that were in conflict with other decisions of 
the same district, that the custom of pre-emption pre- 
vailed there j it did not say that when there were de- 
cisions tending the same way, that that would not be 
satisfactory proof of the fact, Kobrutoollah: n. 
Mohueee Shaha . . .9 W , B., 537 

20, Sindus. — Local 

custom. — Sale to a stranger . — The right of pre-emp- 
tion, when it exists among Hindus, is a matter of con- 
tract or custom agreed to by the members of a village 
or community. Such a custom is not propeidy de- 
scribed as attached to the land, and as soon as any 
members of a Hindu community, who have agreed to 
be governed by it, sell to any one who is a stranger 
to the agreement, the land is no longer subject to pre- 
emption. Hira V. Kalle 

[I. L. B., 7 All., 916 

21, Sindus, — Usage 

and custom . — Unless a prescriptive usage and local 
custom be clearly established, a Hindu defendant 
is not hound by the Mahomedan law in a case in 
which a Mahomedan seeks to enforce his right of 
pre-emption, Sheraj Ali Chowbicet v, Ramjan 
Bibee ■* 

[8 W. B., 204: 2 Ind. Jur., H. S., 249 
Hebeebul Hossbin V. Labla Dewkee Nunbitk 
[W. B., 1864, 76 

22, Hindu pur- 

chaser. — A claim for pre-emption under the Maho- 
medan law cannot be maintained against a Hindu 
purchaser. Moti Chanb v. Mahomed Hosseih 
Khan 7 IN. W., 147 

Chunbo 17. Abtmoodbben . 6 jNT. W., 28 
[S. C. Agra, B., Ed. 1874, 306 

23., Hindu pur- 

chaser. — Mahomedan vendor and co-sharer, — Per 


MAHOMBBAH BAW— PEE-EMBTION 

— continned. 

1. RIGHT OF PRE-EMPTION— 

{a) Generably—* 

Applicability of rigbt-— 

Peacock, Q, J., and Kemp and Mittbb, t/i/. — A 
Hindu purchaser is not bound by the Mahomedan 
law of pre-emption in favour of a Mahomedan copart- 
ner, although he purchased from one of several Maho- 
medan coparceners ; nor is he hound by the Maho- 
medan law of pre-emption on the ground of vicinage. 
A right of pre-emption in a Mahomedan does not de- 
pend on any defect of title on the part of his Maho- 
medan copartner to sell except subject to the right 
of pre-emption, but upon a rule of Mahomedan law, 
which is not binding on the Court, nor on any pur- 
chaser other than a Mahomedan. Per Norman and 
Macpherson, JJ, {dissentientes). — Wherever a 
Mahomedan co- sharer or neighbour has a right of 
pre-emption, and his property is sold by his neighbour 
or co-sharer, also a Mussulman, his right is not de- 
feated by the mere fact that the purchaser is a 
Hindu. KirBRATiJLi.A v. Mahini Mohun ^eksla, 
Saxama Kumar Roy v. Jan Mahomed. Pabman 
Khan v. Bharat Chandra Shaha Chowbry. 

[4 B. L. R., E. B., 134 : 13 W. R., E. B., 21 

24 ^ JUindu vendor.— 

Might to enforce pre-emption. — Held (Stuart, <7. */., 
and Pearson, J., dissenting) that where the vendor 
is a Hindu a suit to enforce a right of pre-emption 
founded upon Mahomedan law is not maintainable. 
Chundo V, Alim-ood-deen, 0 N, W., 28, overruled. 
Purno Singh v. Hurry Churn Surmah, 10 JB. L. M., 
117> followed, Dwaeka Doss v. Husain Baksh 
[I. L. B., 1 All., 664 

26. — H i n du pur- 

chaser, — Mahomedan vendor and pre-emptor. — Act 
y £ of 1871 {Bengal Civil Courts Act), s. 24.—*^ 'Re- 
ligious usage or institution.’’ — Parties’’ — Held, by 
the Full Bench, that, in a case of pre-emption, where 
the pre-emptor and the vendor are Mahomedans, and 
the vendee a non- Mahomedan, the Mahomedan law 
is to be aj)plicd to tbe matter, in advertence to 
the terms of section 24 of the Bengal Civil Courts 
Act (VI of 1871). Kudratulla v. Mahini Mohan 
Sluiha, 4 B. L. M., F. B., 134, dissented from. Per 
Petheram, C. J., and Obdeield, J,, that, by the 
provisions of section 24 of the Bengal Civil Courts 
Act, the Court was not bound to administer the 
Mahomedan law in claims for pre-emption; but 
that, on grounds of equity, that law bad always been 
administered in respect of such claims as between 
Muhomedaiis, and it would not be equitable that 
persons who were not Mahomedans, but who had 
dealt with Mahomedans in respect of property, 
knowing the conditions and obligations under which 
the property was held, should, merely by reason 
that they were not themselves subject to the Malio- . 
medan law, he permitted to evade those conditions 
and obligations. Per Mahmood, J., that by a liherai 
construction, the rule of the Mahomedan law as to 
pre-emption is a religions usage or institution^^ 
within the meaning of section 24 of the Bengal CivE 
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MAHOMEBAK' BAW— PBE-EMPTION 

— conii'tmed. 

1. RIGHT OF PRE-,EMPTION~co«^fe;^Mei. 

(«) GeneeaXLY — coniimied. 

Applieability of fight — conibmed. 

Courts Act, and, as siicli, is binding on the Courts. 
Also per Mahmooi), J"., that the word “parties,” 
as used in section 21 of the Bengal Civil Courts Act, 
does not mean the ]»arties to an action, hut must be 
interpreted with refto’enee to the inception of tlie 
right to be adjiuliciiled upon. Also per Mahmoob, 
</. — Tlie right of pre-emption is not a right of 

re~pureh(Me^’ eitliei' from the vendor or from the 
vendee, involving atiy new contract of sale ; but it is 
simply a right of substitution, entitling the pre-emp- 
tor, by reason of a legal incident to which the sale 
itself was subject, to stand in the shoes of the vendee 
in respect of all the rights and obligations arising 
from the sale under which he has derived his title. 
The history and nature of the right of pre-emption 
discussed by Mahmoob, J. ShmnsIi'Ool-nissa v. Zolira 
Bihi, & iV, W,, 2 ; Ckundo v. Alim^ood-deen, 6 A. 
IK, 28 ; Ibrahim Saib v. Muni Mir Xlddin, 6 Mad., 
26 ^ Moil Chdnd v. Mahomed Kossem Khan, 7 N. 
W,, 147 ; and Dioarka Das v. Husain Bakhsh, I, L. 
J?., 1 All., 564, referred to. Gobinb Dayal v. 
Inayattjllah. Beij Mohan Lal v. Abitl Hasan 
Khan . . , . I. L. R., 7 AIL, 775 

26 . — — Hindus. — CiiS’ 

tom prevailing among Hindus. — Obligation to fulfil 
eonditions. — Where the custom of pre-emption pre- 
vails among Hindus, it does not necessarily follow that 
the person claiming pre-emption must fulfil all the 
conditions of the Mahomedan law regarding pre-emp- 
tion. It should be determined whether the custom is 
a custom under which it is incumbent upon him to 
fulfil those conditions. Jai Kttae v. Heeea Lal 

[7 W. W., 1 

27, Hindu vendor 

and purchaser. — Mahomedan pre~emptor . — “ Talah- 
i-isMihadB — Invocation of witnesses. — A Maho- 
medan sued to enforce a right of pre-emption in 
respect of a sale between Hindus, founding such right 
on local custom. The formality of ishtihadfi or 
express invocation of witnesses, required by the 
Mahomedan law of pre-emption, was not one of 
the incidents of such custom. jS'cZc? that the circum- j 
stance that the plaintiff was a Mahomedan did not j 
preclude him from claiming to enforce such right | 
against the defendants, who were Hindus ; and that the ^ 
formality of ishtihad^^ not being one of the inci- 
dents of such custom, it was not necessary that the 
plaintiff should have observed that foi-mality as a 
condition precedent to the enforcement of such 
right. Fakir Uawoi v. Fmam Baksh, B. L. M., Sup, 
Vol., 35 ; Bhodo Mahomed v. Badha Churn Bolia, 
IS W. R., 332, referred to. Kudratulla v. Mahini 
Mohan Shaha, 4 B. L. B., F. B., 134 ; and DwarTca 
Das v. Husain Bakhsh, I, L. B., 1 All., 564, distin- 
guished. Choivdree Brij Lal Qoor Sakai, Bui. 
tlune^Dec. 1867, p. 129 ; and lai Kuar v. Heera 
Lal, 7 H. W., 1, followed. Zamie Htjsain v. Daulat 
Ram . . . . I. L. K., 5 AIL, 110 


; MAHOMEDAN LAW— PRE-EMPTION 

— continued, 

1. RIGHT OF 

(«^) Gene ba ll y — co nUn ued. 

Applicability of right —continued. 

28. — Hindus . — Fro- 

vince of Behar. — The custom of pre-emption has 
been recognised among Hindus in the province of 
Behar. Joy Kobe v. Sheoop Karain Thakoob 

[W. R., 1864, 260 

29. Hindus . — Pro- 

vince of Behar. — A native of Lower Bengal seeking 
his fortune in Behar would not be bound by tbe rule , 
of Mabomedan law of pre-emption if nothing were 
shown to the contrary. Eyjnath Peeshab v. Ko- 
piLMON Singh . . . .24 W. B., 05 

3Q. Hindus . — Pro- 

vince of Behar.—Tliere is no judicial finding to the 
effect that the cnstoiu of pre-emption is recognised 
among the Hindus of the province of Behar. It is 
doubtful whether, even under Mahomedan law, the 
owners of two adjacent lakhiraj estates, wholly un- 
connected with one another, could either of them 
claim a right of pre-emption on the ground of vicin- 
age. No such right of pre-emption on the ground 
of the mere vicinage has been known to exist among 
Hindus. Kantiram v, Woli Sahtt 

[2 B. la. B., A. Co, 330 : II W. B., 251 

31 ^ Hindus. — Bro~ 

vince of Behar. — Custom.— A right or custom of 
pre-emption is recognised as prevailing among 
Hindus in Behar and some otlier provinces of 
Western India. In districts where its existence has 
not been judicially noticed, the custom will be 
matter to be proved ; such custom, when it exists, 
must be X3resumed to be founded on and eo-exteiisive 
with the Mahomedan law upon that subject, unless 
the contrary he shown. The Court may, as between 
Hindus, administer a modification of that law as to 
the circumstances under which the right may he 
claimed, where it is shown that the custom in that 
respect does not go the whole length of the Maho- 
medan law of pre-emption ; but the assertion of the 
right by suit must alunys be preceded by s:in 
observance of the preliminary forms ]}rescribed in 
Mahomedan law. Fakib Rawot v. Emambaksh 
[B. D. B., Sup. VoL. 35 : W. B., P. B., 143 

Rambblae Missee V. Jhbmack Lal Missee 

[8 B. L. B., 455 : 17 W. R., 265 

Ramgutty StTEMA V, Kasi Chxjnbee Sitema 

[W. B., 1864, 317 

Skbojuttun Roy v. Anwar Ali 

[13 W. R., 180 

32. Christians in 

Bhaugulpore. — The custom of pre-emption, as appli- 
cable to Christians in Bliangulpore, must be proved 
on the same principle as has been applied to Hindus 
in Behar. Moheshee Lall v. Christian 

[6 W. B., 250 

33 , — Fur op ean s . — 

District of Cachin'. — The right of pre-emption 

6 c 
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MAHOMBDAH IiAW— PBB-EmPTIOlSI 

— continued* 

1. RIGHT OF PRE-EMPTION — continued* 

(a) Generally — continued* 

Applicability of rigM — continued* 

arises from a rule of law by wbicb the o^wmer of 
the laud is bound. It is essential that the vendor 
should be subject to the rule of law. Therefore, 
where the vendor of certain land situate in Cachar 
was a European, the Court held that there was 
no right of pre-emption. PoORNO Singh v. Hxjr- 
ETCHURN STTEMAH 

[10 B. L. E., 117 : 18 W. B., 440 

34, Rindus . — Chit- 

tagong, — Conflicting decisions of the Subordinate 
Courts held not to prove that the custom of the 
right of pre-emption under the Mahomedan law pre- 
vails among the Hindus of Chittagong. Inder 
Narain Chowbhry d. Mahomed Nazirooddeen 

[1 W. B., 234 

S. G. on review, where the Judges differed. 
Nazirooddeen Khan v* Inder Narain Chow- 
DHRY 5 W. B., 237 

35 , Rindus of Guja- 

rat, — The existence of a local custom as to the right 
of pre-emption among the Hindus of Gujarat recog- 
nised. Such a custom, where it exists, is regulated 
by the rules and restrictions of the Mahomedan law. 
Goedhandas Giedhaebhai ‘0. Pransor 

[6 Bom., A. C., 263 

36, Rindus. — Laiv 

in Jessore. — Qucere , — Whether the law of pre-emp- 
tion extends to transactions as between Hindus in 
Jessore. Madhub Chundeb Nath Biswas v. 
Tameb Bewah . . . .5 W, B., 279 

87. Fresldency of 

Madras . — The Mahomedan doctrine of pre-emption 
is not law in the Mackas Presidency. Ibrahim 
Saib V. Muni Mir Udin Saib 6 Mad., 26 

Nor in Sylhet. Jameelah Khatoon u, Pagul 
Ram . . . , . I W. E., 251 

Queer e , — Whether in Tipperah. Dewan Munae 
Ali r. ASHUROODDRBN MaHOMED 

[5 W. E., 270 

I 

(h) Co-SHARERS. 

38. Eight of tenant.— The Maho- 

medan law nowhere recognises the right of pre-emp- 
tion in favour of a mere tenant upon the land. Goo- 
man Singh v. Tribool Singh . 8 W, B., 437 

39 , Eight of shareholder.— 

^Effect of private partition on right of pre-emption , — 
According to Mahomedan law, a shareholder in the 
property sold has the first or strongest right of pre- 
emption. A private partition, though not sanctioned 
])y official authority, if full and final as among 
the parties to it, will have the same effect as the 
most formal partition on the right of pre-emption. 
Gobal Sahi 0 , Ojoodhea Pershad . 2 W. B., 47 


MAHOMBBAH BAW-PBB-EMPTIOH 

— continued. 

1. RIGHT OP PRE-EMPTION— ' 

(5) Co-SHAREES — continued* 

Bight of shareholder— 

40. "Riglhi of co- 

sharer in part of estate sold,-~-~Wlim part of an 
estate is sold in execution of a decree, a co- sharer in tlie 
estate is a partner in the thing actually sold, and ac- 
cording to Mahomedan law is entitled to the right of 
pre-emi)tion. IhHamooddeen Sowdagur v. Abdool 
Sobhan ..... 5B‘.‘W‘.,170 

4p, Shiah law . — Case 

in tohioh more than two partners. — Under Shiah law 
the authorities leave the point doubtful whether there 
can be any right of pre-emption in respect of pro- 
perty where there are more than two partners, hut 
the Court held in accordance with the practice of the 
Courts in which no claim for pre-emption had ever 
been defeated on that ground. Dami v. Ashooha 
Bebee 2 1^. W., 360 

42. JSquality of 

rights. — Where there is a plurality of persons entitled 

to the privilege of pre-emption, the right of all is 

equal without reference to the extent of their shares 
in the property. Moharaj Singh o* Lalla Bhee- 
CHXJK Lall .... 3 W. R., 71 

43. — Claim hy one 

sharer. — Under the Sunni law the right of pre-emp- 
tion may be exercised by one or more of a plurality of 
co-sharers. Nundo Pershad Thakub v* Gopal 
Thakub . . . I. L. Bo, 10 Gale., 1008 

44 , — Owner of sepa- 

rated share of estate. — Shafee Jehalit* — The pro- 
prietor of a divided one-anna share in a four-anna 
share of an estate is not entitled to a right of 
pre-emption as a Shafee khalit in the remaining 
three-anna share. Queere^ — Whether, if there re- 
mained any adjoining ground in which the com- 
munity of interest still continued since the separation, 
he would be entitled in right of vicinage to pre-emp- 
tion, the point not being allowed to be taken, Ma- 
HADEo Singh v. Zitannissa 

[7 B. li. B., 45, note ; 11 W. B., 169 

45, — Sharers in ap- 

pendages^ and in body of estate . — A sharer in the ap- 
pendages has not an equal right to pre-emption with 
a sharer in the body of the estate. Golam Ali 
Khan v* Aguejeet Roy . . 17 W, E., 343 

4@, ^ — Undefined share* 

— In order to establish a right of pre-emption on the 
part of a sharer, it is not necessary that the property 
sold should he actually separated or defined. Gobind 
Ghunder Goopto V* Raj Kishoee Sein 

[14 W. B„ 365 

47, — , Khalit. — Sharih, 

— Partition, Effect of, as to pre-emption. — The word 
“ khalit ” is not improperly used in a plaint in a pre- 
emption suit to designate a sharik or partner in the 
substance of a thing ; and if it is not clear whether 
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MAHOMEBAN" LAW— PEB-EMPTION 

— coiltmued, 

1. EIGHT OF .PRF-EMPTION---c-0K^t»«e(;. 

(h) Co-SHAEEBS — continued. 

Right of shareholder — continued. 

tlie plaintiff claimed pre-emption as klialit or sharik, 
it may be shown by express words or it may be infer- 
red from the written statement whether the plaintiff 
claimed on the one or on the other ground. Where 
the intention of the co- proprietors of an estate is, to 
make a complete butwara of the whole, but an incon- 
siderable part is by oversight or accident left out of 
the division, that will not have the effect of giving 
one co-j)roprietor a claim of pre-emption on the sale 
to a stranger by another co-proprietor of his share or 
division of the estate. Semite an integral 
portion or property, as a wall, is left purposely Joint 
and undivided, the community of interest continues. 
Lala Peag- Htjtt «j. Bandi Hossein 

[7 B. L. R., 42 

S. C» Lalla PuEiAa Dutt v. Bunbeh Hossein 

[15 W. R., 225 

and on review, Bundey Hossein v. Lalla Pubiag 


Dhtt 

. 

. 

. 16W. R.,liO 

48. 



— Co-partners . — 


Partners between whom there has been separation . — 
In a suit to recover by right of pre-emption, on the 
ground that plaintiff was in the position of a co- 
partner in the property to be sold, notwithstanding 
a private separation having taken place between the 
sliareholders, inasmuch as he was still liable for 
arrears of Government revenue, and might still apply 
for a public butwara, — Held that, as plaintiff had di- 
vided off his own share by regular metes and bounds, 
and made himself in every respect independent of his 
co-partners so far as lay in his power to do so, he had 
by his own act deprived liimself of any advantage 
' which the law might have given him under different 
circiiinstauces. Byj Hath Sing-h v. Dooly Mah- 
TOON « . . . . II W. B.5 215 

49. The term ^^sharik’^ 

cannot he restricted to cases in which the parties 
enjoy the properties Jointly. In the contemplation 
of Mahomedan huv those who occupy other houses in 
the same mansion are regarded as partners together 
with the person the sale of whose share in a house 
gives rise to the question of pre-emption. Gijreeb- 

oollah Khan v. Kebul Lall Mitteb 

[13 W. B., 124 

50. Might against 

coparcener. — Ho right of pre-emption can exist as 
against a coparcener. Moheshee Lall v. Chris- 
tian 6 W. B., 250 

51. Coparceners . — 

I'liere is no rule of Maliomedan law giving one co- 
parcener any right of pre-emption wdiere another 
coparcener is the purchaser. Lalla Howbht 

Lall v. Lalla Jew an Lall 

[I. li. B., 4 Cale., 831 : 2 C. L. B., 319 

52 . — - Joint purchase by 

co-sharers and stranger.— Mre-emp tor not compelled 

III 


'MAHOMBDAN IiAW— PRE-BMPTIOH 

— continued. 

1. RIGHT OF PRE-EMPTION— 

{h) Co-SHARBRS — continued. 

BigM of sliareholder — continued. 

to pre-empt share purchased by co-sharers. — ^If a co- 
sharer associates a stranger with him in the purchase 
of a share, another co-sharer is entitled to pre-empt 
the whole of the property sold, but it is not obliga- 
tory upon him to impeach the sale, so far as the co- 
sharer vendee is concerned. Harjas v. Kanhya 

[I. Ii. R., 7 AIL, 118 

53, Shareholder or 

neighbour. — The Mahomedan law of pre-emption was 
never intended to apply to a case in which the pur- 
chaser is not a stranger, but one who is already either 
a shareholder or a neighbour. Teeka Dharee 
Singh n. Mohtjr Sing-h . , 7 W. B.-, 260 

54 , — Sale of share in 

zemindari. — Vicinage. — A right of pre-empitioii at- 
taches to the sale of the share of the zemindari in 
the case of a co-sharer, though it may not attach on 
the gronnd of vicinage. Akhoy Ram Shahajee 
V Ram Kant Roy . , .15 W. B., 223 

55, - — Coparcener or 

neighbour. — A coparcener has a higher rig’ht of pre- 
emption than a neighbour, and there is nothing in the 
Mahomedan law to prevent his enforcing his right 
W'hen the purchaser happens to be a neighbour. 
Hhe Dyal Singh v. Heera Lall . 16 W. B., 107 

56, - — Preferential right. 

— Extent of shares. — One of two Joint sharers has no 
preferential title to the right of pre-emption in his 
capacity of neighbour, but is equally entitled with 
his co-sharer to the privilege of pre-emption, without 
regard to the extent of their shares. Roshun Ma- 
homed V. Mahomed Khleem . 7 W, B., 150 

57 , Viemage ,— of partner to 

pre-emption on sale of villages or large estates . — 
According to the Mahomedan law, a p)artner has a 
right of pre-emj)tion in villages or large estates. 
But a neighbour cannot claim such a right on the 
ground of vicinage. In the matter oe the peti- 
tion OF Chattbrnath Jha alias Jiiingha Jha. 
Mahomed Hossein v. Mohsin Ali 

[6 B. L. E., 41 ; 14 W, B., E. 1 

Mahomed Hossein v. Mohsfn Ali 

[14 W. B., 266 

55, — ■-- - Adjacent plots 

of land.^Cluaerey — ^ Whether, as between owners of 
adjacent plots of land, pre-emption can exist by right 
of vicinage. Nibpht Muhtoon -y. Deep Koonwab 

[aw. B., a 

59, ^ Pqtial right of 

pre-emption in Uoo Where tw'o persons 

have by vicinage an equal right of pre-emption, the 
property is to be decreed to them in halves, on pay- 
ment of their respective moieties of the purchase- 
money. Khem Khrun V. Seeta Ram 

[2 W., 257 

t) 0 2 
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MAHOMED AN LAW— PBB-BMPTION 

— continued. 

1. RIGHT OF PRE-EMPTION—cow^iWMefS. 

{h) Co-SHAEERS — continued. 

Vicinage — continued. 

@0, ; OtonersTiip . — 

Mere possession gives no “ Imk shuffa ” according to 
Maliomedan law : there must be ownership (niileck) 
in the contiguons land, the onus being on the plaintiff 
to prove ownership. Behaeee Ram v. Shoobhxjdea 

[9 W. B., 455 

01 . Some on land , — 

Separate ownership. — The ownev of land, is not en- 
titled by Maliomedan law to pre-emption of a house 
standing thereon where his property in the land is 
wholly separate and distinct from the property in 
the house which belongs to another person with 
whom the owner has nothing in common. Per- 
8HADI Lal 'V. Ieshad Ali . . 2 N. W., 100 

@2. Large estates.-^ 

Small holdings. — Mutual convenience. — A claim to 
rights of pre-emption on the ground of vicinage alone 
will not lie in the case of large estates, but only 
. Mdien either houses or small holdings of land make 
parties such near neighbours as to give a claim on 
the ground of convenience and mutual service. Ej- 
NASH Kooeb V. Amjui) Ally . 2 W, R., 261 

63. Large estates . — 

^Partners. — The Maliomedan law of pre-emption on 
the score of vicinage applies only to houses or small 
plots of land, and not to large estates, or to a claim 
based on partnership when it is in proof that a 
separation of the estate has been effected. Chow- 
BHEY JOOaUL KISHOBE SIKGH V. POOOHA SiNaH 

[8 W. B., 413 

04 ;^ ; Parcels of land. 

— ^Entire estate. — The right of pre-emption on the 
ground of vicinage is limited to parcels of land and 
bouses, and does not extend to tbe purchase of an en- 
tire estate, even though it be entirely surrounded by 
the lands of the wonkl-be pre-emptor. Abduii Azim 
V. Khonbkab Hamed Ali 

[2 B. L. B., A. C., 63 : 10 W. B., 356 

65 , Iiarge or small estates.— 

The right of a shareholder to pre-emption exists 
whether the parcel of land sold, and in respect of 
which the claim is made, be large or small. Jehan- 
GIB Baksh V. Lala Bhikaei Lalb 

[6 B. L. B., 425 note 

Jahangeee Bxjksh V. Bhickaeee Ball 

[11 W. B., 71 

S. C. affirmed on review. If the MATtee of the 
BETITIOK OF JeHAFGIE BaKSH 

[7 B. L. E.5 24 : 11 W. B., 480 

Mahatab Singh r. Ramtahal Misseb 

[6 B, L. B., 43, note : 10 W. B., 314 

66. Agricultural estates.— Part- 

ners. — Pre-emption extends to agricultural estates 
and is not merely confined to urban properties or 


MAHOMEDAN LAW-PBE-EMPTIOM 

— continued. ' ■ 

1. RIGHT OF PRE-EMPTION— 

{b) Co-BHAJiBUS— continued. 

Agricultural estates — continued. 

small plots. Where there are several properties to 
which a common appurtenance in the shape of an 
undivided plot of land, a few trees and tanks, is 
attached, partners in the appurtenance can claim pre- 
emption in respect of the properties. Kaeim Bdicsii 
«. Kame-ud-been Ahmad . . 6 H, W., 377 

(c) Pee-emptiof IK Towks. 

67 . Owners of upper and lower 

floors of Rouse. — Pre-emption among Wmdus . — 
Wherever the custom of pre-emption exists in towns 
or amongst Hindus, the presumption is, until the 
contrary he shown, that the custom is based upon 
the Maliomedan law of jii’e-emptioii. Therefore, 
where a person owns the lower floor of a house, and 
another person owns the upper floor, with a right of 
way to it through the house of a third party, and 
sells the u^iper floor with its right of way, the owner 
of the house in which the w-ay lies has under such 
custom a right of pre-emption of the upper floor, 
preferable to tbe right of tbe owner of the lower 
floor. Gakeshi Ball n. Luchman Dass 

[5 :n. W., 31 

6 S, Ewelling-house. — Separate 

ownership of site of house. — Where a dwelling-house 
was sold as a house to be inhabited as it stood with 
the same right of occupation as the vendor had en- 
joyed, but without the ownership of the site, — 
that a right of pre-emption under Maliomedan law 
attached to such house. Zahhe v. Nub Ali 

[I, li. B., 2 AII .5 99 

69 . Land from wMeli irrigation 

is received.— OiyBer of such land. — Preferential 
right. — Under the Maliomedan law, the owner of the 
land, through wliich the land in respect of wbicli a 
right of pre-emption is claimed, receives irrigation, 
has a preferential right to purchase ratlier than a 
mere neighbour. Chand Khan ii. Naim at Khan 

[3 B, Lo B., A. C .5 296 ; 12 W. B.., 162 

{d) Moetgages. 

70. Accrual of right. — Foreclosure 

of equity of redemption. — In the case of a mortgage, 
the right of pre-emption does not arise until tbe equity 
of redempiion is finally foreclosed. (Bayley, J., 
dissenting.) Guedial Mukdae v. Tekkaeayan 
Singh . B. L. R., Sup. Vol., 166 : 2 W. B., 215 

71. ■ — Might of suit to 

enforce right of pre-emption. — Foreclosure. — Pos- 
session hy mortgagee. — On the foreclosure of a mort- 
gage, after the expiry of the year of grace, hut before 
a decree for possession had been obtained by the 
mortgagee, a suit to enforce the right of pi’e-emption 
in respect of the property mortgaged is maintainable, 
Taea Kunwae V. Mangei Meeah 

[6 B. L. E.., Aim, 114 
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MAHOMEDAW LAW-EEB-EMPTION 

— conHmied. 

1. KIGHT OF PRE-EMPTION-coj^fewec^. 

(d) MoBTGAGrES—eo'/ztiizved. 

Accrual of right — Goniintied. 

72, Mortgage loitJiout 

actual transfer of possession. — In a suit for a declar- 
ation of i^laintiff’s right of pre-emption in a property 
which had been originally mortgaged, but 'wdiich, 
owing to a subsequent arrangement, had not passed 
from the mortgagor to the mortgagee, — Reid that, as 
the ownership was still with the mortgagor, who could 
redeem his pro]perty within a stipulated period, no 
right of pre-emption had arisen from the Mahoniedan 
law. Bhowanee Peeshad Pueshunno Singh 

[IIW. B., 282 

(e) Waivbe op Eight or Eefesae to Pfechase. 

73 , Subsequent re-conveyanee 

by purchaser to ^rendov,— Effect of as against 
right of pre'emptor . — Where one of two neighbours 
has sold his land to a stranger, and the other neigh- 
bour has thereupon claimed a right of pre-emption, 
no subsequent dissolution of the contract affects the 
right of the pre-emptor which has once accrued and 
been duly asserted. Bhadf Mahomed r. Radha 
Chfen Bolia . . 4 B. L. R., A. C., 219 

S. C. Bhodo Mahomed r. Eadha Churn Bolia 

[13 W. B., 332 

74 , Surrender of right of pre- 

emption before sale. — Where an offer of sale was 
made to a pre-emptor, and he refused to avail himself 
of it, and consented to a sale to a stranger , — JEeld 
that after a sale to a stranger he could not set up his 
right of pre-emption. Beaja Kishoe Suema v. 
Kieti Chandea Surma 

[7 I. L. B., 19 s 15 W. R., 247 

But see In the matter of the petition of 
Jehangie Baksh . . 7 B. Ij. R., 24, note 

S. C. Jahangeer Buksh >d. Lalla Bhikharee 
Lall % , . . . 11 W. R., 480 

where, however, the point was not directly decided, 
there being no sufficient proof of the refusal to pur- 
chase, and no evidence of consent to sell to another. 

75 , Refusal to purchase when 

property offered for sale. — Subsequent suit to 
enforce right. — Estoppel.'- A Mahoniedan offered to 
sell his share of certain property to a partner, and 
on the refusal of the latter to purchase the same, sold 
it to a stranger, ffeld, the partner could not sue to 
enforce his right after the sale. Toral Komhar v. 
Afchhi . 9 B. L. R., 253: 18 W. B., 401 

Sheo Tuhul Singh d. Eam Kooer 

[W. R., 1864, 311 

Kooldeep Singh v. Ram Been Singh 

[24W.R.,198 

73 , Right of refusal on sale to 

stranger, — Co- sharers paging rent separately. — A. 
and E., Mahomedan co-sharers of a talook, made 
separate agreements to pay rent to the zemindar, each 


MAHOMEDAH IiAW— PEE-EMFTIOH 

— continued. 

1. EIGHT OF PRE-EMPTIOH~co?^/^^^^^e(i. 

(i) Waiter of Eight oe Refusal to Purchase 
— continued. 

Right of refusal on sale to stranger— 

continued, 

shareholder being liable for his otvti share of the 
rent merely. Subject to this arrangement, the lands 
continued ijmali. Seld that on a sale by A. of 
part of his share to a stranger, who was also a Maho- 
medan, E. was entitled to pre-emption. Koeomali 

Amir Ali .... 3C. L. R.,166 

77, Right of refusal. — Condi- 

tional right. — Co-sharers. — Minor. — Where a con- 
dition for iire-emption contained in a record-of-rights 
was intended to take effect at the time of a sale, 
audits language implied that the co- sharers in whose 
favour it was made were to be persons who were com- 
petent at that time to make a binding contract to accept 
or refuse an offer, no right of pre-emption accrued 
under the condition to a co- sharer who was a minor at 
the time of a sale and unrepresented by any person 
competent to conclude a binding contract on his 
behalf, whether it was assumed that the condition 
arose out of special contract or general usage. Raja 
Ram- V. Bansi . . . I. L. R,, 1 All., 207 

78, — - “ Stranger !^ — 

Salef — Assignment hg wag of dozoer. — Assign- 

ment in lieu of dower. — Eeht. — The heirs of a Maho- 
medan have no legal interest or share in his property 
so long as he is alive, and cannot therefore be regard- 
ed as in any sense co- sharers or coparceners in his 
property, so as to be entitled to claim the right of 
pre-emption in case of a sale by him of his property. 
Seld^ therefore, where a husband sold his share of an 
undivided estate to his wife, that, although one of 
his heirs, she had not on that account a right of pre- 
emption in respect of such sale. A husband trans- 
ferred certain property to his wife in consideration 
of a certain sum which was due by him to her as 
dower. Held that such transfer was a ''‘^sale,^^ 
within the meaning of the Mahomedan law of pre- 
emption, and gave rise to the right of pre-emx>tion. 
Fearee Begum v. Siishmit AU^ 1 JSf. IF., 8. E. A.^ 
1864, p. 475, followed. The meaning of stranger 
and sale,” as used in the Mahomedan law of 
emption, explained. Fida Ali u. Muzaffar Ali 
[I. L. R., 5 All, 65 

79 , Refusal to purebase withi- 

out absolute relinquisbinent or surrender. 
— The right of pre-emption may be claimed after a 
sale notwithstanding there lias been a refusal to 
purchase before the sale, where there has been no 
absolute surrender or relinquishment of the right, 
and such refusal has been made simply in conse- 
quence of a dispute as to the actual price of the 
property. Abadi Begam v. Inam Begam 

[I. L. B., 1 AU., 521 

30, Acquiescence in sale. — Notice 

to pre-emptor of projected sale. — Furchase-momg, 
— Inaction of pre-emptor. — The plaintiff in a suit to 
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MAHOMEDAN LAW— PEE-EMPTION 

— continued, 

1. RIGHT OF PilE-EMPTIOK— 

(e) WaIVEB OE RiaHT OE REFUSAIi to Puechase 
— continued. 

Acquiescence in sale — continued. 
enforce the right of pre-emption alleged that the true 
consideration for the sale was less than the amount 
stated in the sale-deed. It was found that he made 
no communication to the vendor after he became 
aware that a sale was being negotiated, nor did he 
make it known to him that, while he stood upon his 
pre-emptive right, he declined to pay the price stated 
in the deed, because it was not the consideration 
agreed on between the vendor and the vendee. Held 
that the plaintift* was bound, instead of remaining 
silent, to communicate to the vendor that he was 
prepared to purchase at the price within a reasonable 
time, and that not having done so, he must be taken 
to have countenanced the completion of the bargain 
with the vendee, and to have waived his right of pre- 
emption. Bhaieon SiNau V. Lalman 

[1. 3L. R., 7 AIL, 23 

— 'Relinquiekment 

of right. — According to the Mahomedan law, if a 
pre-emptor enters into a compromise with the vendee, 
or allows himself to take any benefit from him in 
respect of the property which is the subject of pre- 
emption, he by so doing is taken to have acquiesced 
in the sale and to have relinquished liis pre-emptive 
right. In a suit to enforce the right of pre-emption 
founded on the Mahomedan law, it appeared that the 
purchasers, by an agreement made with the plain- 
tiffs on the same date as the sale in respect of which 
the suit was brought, agreed to sell the property to 
the plaintiffs any time within a year, and if the latter 
paid the price and purchased the property for them- 
selves. Held that by the very fact of their taking 
the agreement, the plaintiffs had relinquished their 
right of pre-emption, and were precluded from en- 
forcing it. Habib- UN-N issA v. Baekat Ali 

[I, L. B., 8 AIL, 275 

2. PRE-EMPTION AS TO PORTION OF 
PROPERTY. 

32 , Assertion of rlgRt as to por- 

tion of property. — Ground for refusing whole . — 
In the absence of sufficient ground for refusing to 
take the whole of the lands to be sold, the right of 
pre-emption cannot be asserted as to a portion only. 
Cazbe Ali r , Mlsseeetoollah . 2 W , B., 285 

83. — Circumstances 

disentitling 'party to enforce the •right. — The right 
of pre-emption cannot ordinarily be claimed in re- 
spect of only a portion of any property conveyed 
away in a single sale ; but this rule holds good only 
when the property sold is one entire property. Where 
a single sale embraces two distinct properties, in re- 
spect of one of which a right of pre-emption resides 
in any person who has not a similar right in regard 
to the other,— that it would be equally un- 
reasonable to rule that he could claim both, and that 
he could claim neither — the only reasonable rule being 


MAHOMEDAH IiAW— PBB-EMPTI01N 

— continued. 

2. PHE-EMPTION AS TO PORTION OF 
TROPE RTY — continued. 

Assertion of right as to portion of pro- 
perty — continued. 

that he could claim as much as be could take by a de- 
cree if it -were separately sold. StJliDBABEE Lall 
V. Laboo Moobee ... 25 W. B., 500 

34. Buii to enforce 

the right in respect of a part of the property sold . — 
Every suit for pre-emption must include the wliole of 
the property subject to the plaiiitiff^s pre-emption, 
conveyed by one bargain of sale to one stranger \ and 
a suit by a plaintiff pre-emptor, which does not in- 
clude within its scope the whole of such pre-emp- 
tional property, is unmaintainable as being inconsist- 
ent with the nature and essence of the pre-emptive 
right. Hzatulla v. Hhikari Mollah, 6 B. L. A., 
SS6'; i4 W. B.i 469; and. Baisun Thakooranee v. 
Bam Singh, N. JF., 8. D. A., 1863, p. 894, followed. 
Oomur Khan v. Moorad Khan, N, W., S. L). A., 
1865, p. 173 ; and Salig Bam v. Debi Brasad, 7 
N. W., 38, distinguished. Cazee Ali v. Musseeut^ 
oollah, 2 W. B., 285 ; Ahdool Gufoor v. Kur Batm, 
1 B. L. B., A. C., 78 : 10 W. IL, 111 ; S/ieodyal 
Bam V. Bhyroo Ram, N. W., 8. D. A., 1860, p. 
53 ; Guneshee Lal\. Zaraut Ali, 2 N. IF., 343 ; and 
Bhawani Frasad v. Bamru, I. L. B., 5 AIL, 197, 
referred to. Buega Peasab t. Muesi 

[I. Ii. R., 6 AIL, 423 

35. Suit to enforce 

pre-emption to portion of property sold. — Under a 
deed of sale the vendor conveyed to the purchaser five 
lots of land. In a suit by a third party to enforce a 
right of pre-emption in respect of one out of the five 
plots, — Held that he could divide the bargain and 
sue on the ground of pre-emption for a portion only 
of the property covered by the deed of sale. Izzat- 
ULLA V. BhiEAEI M'.0LLA 

[6 B. L. E.., 388 : M W. E., 469 

RAGlICNirNBAN SiNGH V. MaJBUTS SiNGH 

[6 B, L. B., 387, note : 10 W. E.., 379 

33^ of property 

of tvhich shares belonged to minors. — The property 
of several co-sliarers, some of •whom W'ere minors, 
was sold to a single purchaser, under a deed of sale, 
which contained a covenant by the vendors, who 
professed to act on behalf of themselves and the 
minors, that they would compensate the vendee for 
any loss he might incur should the minors, when 
they came of age, not ratify the sale. A. sued to en- 
force her right of pre-emption in respect of the lands 
sold. The lower Appellate Court was of opinion that 
A. could not enforce her claim of pre-emption in 
respect of the share of the minors ; and on the 
Court’s suggestion the plaint was amended, so as to 
ask for enforcement of her claim in respect only of 
the shares of the vendors of fail age. Meld that A. 
was bound to claim her right against ali the shares, 
and could not enforce it in respect of some only, 
Abbool Gbeoor V. Nubbantj 

[1 E. li. B., A. C., 78 : 10 W. E., Ill 
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2. PRE-EMPTION AS TO PORTION OP 
PROI^ERTY — continued. 

Assertion of rigM as to portion of pro- 
perty — continued. 

87. Co- sharer. — Mou- 

zahs distinct from one another. — Tlie plaintiffs, who 
were shareholders in a particular inouzah, sued to 
enforce a claim to a right of pre-emption upon a sale 
under a kohala for a particular sum of money by 
another shareholder of a share in the mouzah, along 
with other properties with which the plaintiffs had 
no concern, to a third person who was not a share- 
holder. Held that as the plaintiffs were entitled to 
claim a right of pre-emption in respect of the mou- 
zah only, and that mouzah was distinct from the 
other properties sold, the suit Avas maintainable. 
RowsHUijr Koee v. Ram Dihal Roy 

[13 O. L. R., 45 

88. Minal suits. — 

Suit to enforce the right in respect of a part of the 
property sold. — The prior institution of a suit by 
rival pre-emptors in no Avay entities a pre-emptor to 
depart from the general rule of pre-emption by suing 
for a portion only of the property sold. Kashi Nath 
V. Mukta Frasad, I. L. 6 All.^ 570, referred to. 
Hulasi u. Sheo Peasad . I, Ij. R.j 6 AIL, 465 

3. CEREMONIES. 

39. Nfeeessity of proof of per- 

formance of preliminary ceremonies.— In the 
case of pre-emption, strict xjroof is necessary of the 
performance of the preliminaries. Hosseinee Kha- 
V. Lallto . . . W. B.j 1864, 117 

Jadu Siwoh V. Eajkumae 

[4 B. B. II.S A. a, 171 

Issue Chundee Shaha v. Nisae Hossein 

[W. B., 1864, 351 

PeOKAS SINOH V. JOG-ESWAE SiNGH 

[2 B. L. B., A. C., 12 

90 . right of 

pre-emption being a right Aveak in its nature, \\diere 
such right is claimed under Mahomdaii law, it should 
not be enforced except upon strict compliance Avith 
all the formalities which are prescribed by that law. 
Ali Muhammad v. Taj Muhammad 

[I. B. B., I All., 283 

9B Omission to per- 

form ceremonies. — ^Evidence of relinquishment of 
right,- — Negligence. — There are certain ceremonies 
to be performed in order to lay a foundation for tbe 
establishment in a Court of Law of a light of this 
kind, aaRgii it is menaced ; and though, on the one 
hand, the effect of the omission to prove perform- 
ance of these ceremonies is not cancelled by pleas 
advanced in later petitions put in during the pro- 
gress of a case, just as, on the other, that omission 
is not of necessity evidence of a relinquishment of 
the right, yet, in this case, in which defendant had 
exhibited strange haste in some stages of the negoti- 
ations, Avith the apparent purpose of forestalling 


MAHOMEDAH BAW— PBE-EMPTION 

• — continued. 

3. CEREMONIES— cowif/ttwed. 

INeeessity of proof of performaiiee of pre- 
liminary ceremonies — continued. 

plaintiff in his rights ; hut plaintiff's proceedings 
had been characterised with great negligence, if 
nothing Avorse ; it Avas held that the plaintiff Avas not 
entitled to a decree, Suedhaeee Lall v. Laboo 
Moodee 25 W. R., 500 

92. Acts or omissions by pre- 

emptor’s authorised agent. Effect of.— It is a 
general rule of pre-emption that any act or omission 
on the part of a duly authorised agent or manager of 
the pre-emptor has the same effect upon pre-emption 
as if such act or omission had been made by the pre- 
emptor himself. Haeihae Dat v. Sheo Peasad 

[I. B. R., 7 AIL, 41 

93^ Performance of ceremonies 

by agent or manager. — Under Mahomedaii law, 
the legal forms to be observed under that laAV by 
a person claiming a right of pre-em]itioii may be 
observed on beliaif of such person by an agent or 
manager of such person. Abadi Beg am v. In am 
Begam . . . . I. B. B., 1 All, 521 

94^ Performance of ceremonies 

by agent. — Affirmation by %vitiiesses. — Repudiation 
of sale. — According to Mahomodan law, the affirm- 
ation by Avitiiesses need not be made by the claimant of 
the right of pre-emption in person, but may be made 
by a duly constituted agent. Ojheoonissa Begum 
V. Rustum Ali . . . W. B., 1864, 219 

95^ Talab-i-mawasabat, — Inten- 

tion to assert right. — Talab-i-ishtahad. — Demand in 
presence of witnesses. — To entitle a person, otherwise 
favourably situated, to the right of pre-emption, two 
conditions must be fulfilled : first (talab-i-mawasahat), 
on receiving information of the sale he must imme- 
diately declare his intention to assert his right ; and, 
secondly (talab-i-ishtahad), he must, as soon after as 
possible, make the demand of the vendor or pur- 
chaser, or upon the premises, and in the presence of 
witnesses. Jhotee Singh v. Ivomul Roy 

[10 W. R., 119 

90, — 111 order to sus- 

tain a claim for pre-emption iii Mahomedaii law, it is 
essential that the ceremony of talab-i-mawasabat 
should be properly performed. Jaeyan Khan y. 
Jabbae Meah . . I. B. R,, 10 Calc., 383 

97 . — Necessity of im- 

mediate claim. — Under Mahoniedan laAv the talab-i- 
maAvasabat, ” or immediate claim to the right of pre- 
emption, should be made as soon as the fact of the 
sale is knoAvn to the claimant, otherwise the right is 
lost j and it Av^as consequently held that the iilaintiff, 
having failed to make the talab-i-mawasabat " until 
twelve hours after the fact of the sale became knoAvn 
to him, had lost his right of pre-emption. Ali Mu- 
hammad V. Taj Muhammad . I. B. R., 1 All., 283 

93^ Delay in making 

claim. — Oil hearing of a sale, the pre-emptor must iin- 
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3. CEREMONIES —eowif'iwttec?. 

Talab-i-mawasabat— 

mediately make Ms demand called talab-i-mawasabat* 
Where a pre-emptor, on hearing of the sale of a pro- 
perty to which he had a right of pre-emption, went 
to the property in dispute and there declared his 
right as pre-emptor, — Held that such delay was 
fatal to his claim. Ram Chab0N- ». Nakbie Mah- 
ton . 4 B. L. B., A. C., 216 ; 13 W. B., 259 

@ 9 ^ Time taken to 

ascertain if information of sale is correct. — Accord- 
ing to the Mahomedan law, the mere fact of the pre- 
emptor taking a short time before performance of the 
talab-i-mawasabat for ascertaining whether the infor- 
mation conveyed to him was correct or not, does not 
invalidate his right. The Mahomedan law allows a 
short time for reflection before performance of the 
first demand. Amjad Hossetn a. Kharag- Sen 
Sah 0 . 4 B. li. B., A. O., 203 : 13 W. B., 299 

100. Making claim 

standing or sitting. — The act of a claimant rising 
from his seat to claim his right of pre-emption, in- 
stead of claiming it as he sat, is not a delay sufficient 
to entail a forfeiture of liis right. Mahabaj Singh 
V. Lallah BH0CHOOK Lall . W. E., 1864, 294 

101. Witnesses, Neces" 

sitg o/.— Although, according to Mahomedan law 
books, it is not necessary, in respect to the talab-i- 
mawasabat, or first preliminary required to establish 
a right of pre-emption, that witnesses should hear 
the exclamation it involves, yet it does not follow 
that, as matter of evidence, courts of lavv are bound 
to decree a suit to establish such a right simply on 
the deposition of the plaintiffi. Abbool Hossein 
Khan v. Gobind Chanbra Skaha 

[11 W. B., 404 

102. Talab-i-ishtaliad . — Necessity 

of proof of performance. — To establish a claim to pre- 
emption under the Mahomedan law, it is not enough 
to prove that the ceremony of talab-i-mawasahat was 
performed; it is also necessary to prove the talab- 
i-ishtahad. Naebhase Singh v. Luchmee Naeain 
P ooEEE . . . . .11 W. B., 307 

103. Necessity of find’ 

ing as to performance. — The talab-i-ishtahad ” is 
a preliminary act as essential as the ^Halab-i-mawasa- 
bat to secure to the claimant the right of enforcing 
pre-emption. There should always, therefore, be a 
distinct finding as to whether it was properly made 
or not. Razeeoobbeen v. Eeenht Bibee 

[8 W. B., 463 

104. Necessity of 

proof of performance. — Under the Mahomedan law it 
is essential to the right of pre-emption to prove the 
performance of the talab-i-ishtahad. ’Bhowaneb 
Butt v. Lohhoo Singh . . W. B., 1864, 60 

106* — » Mode or form 

of ceremony. — ^Performance. — Hindus. — To the due 
performance of the ceremony of talab-i-ishtahad, it is 
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3. CEREMONIES — continued, 

Talab-i-isMabad — co7itimted. 
not necessary that any particular foimi of words 
should he employed. Rambrlar Misser Jhh- 
MACK LAL MiSSEK 

[8 B. L. B., 465 : 17 W. E., 265 

106. — — Mode Of form 

of ceremony. — Talah-i’^navjasahat. — To establish a 
right of pre-emption, it is necessary to show that the 
ceremony of talah-i-islitahad has been observed, which 
requires the pre-emptor to make an affirmation, not 
necessarily in the precise words of the form given in 
the Hedaya, but in substance to the effect of declar- 
ing, before witnesses, that the earlier preliminary — 
viz., talab-i-inaw^asabat — has already been performed. 
Giebhabee Singh v, Kojun Singh 

[24 W. B., 462 

107. - — Requisites for 

ceremo7iy. — Invocation of loitmesses. — To the cere- 
mony of ishtaiiad or talab-i-istaliad, it is essential 
that there should be an express invocation of wit- 
nesses, Prohas Singh v. Jogeswae Singh 

[2 B. li. B., A. C., 12 

108. Meqnisites for 

ceremony. — Declaration and invocation of ■witnesses. 
— According to the Maiiomedan law, strict adherence 
to the rules for the performance of the talah-i-ishtahail 
is especially necessary. In performing the hilab-i- 
ishtahad, tlie pre-emptor must clearly declare Ills right 
and invoke witnesses. He must declare tliat “ he has 
a right of pre-emption to whieli he has laid claim, and 
that he still claims it,’’ and invokes witnesses “ to 
hear witness therefore to the fact.” Jadu Singh v. 
Rajehmab . 4 B. li. B., A. C., 171: 13 W. R., 177 

DaYEMOOLLAH V. KiETEE CilHNDEB SUEMAH 

[18 W. B., 530 

109. liequisites for 

ceremony. — hwocation of witiiesses to de7na7id . — 
According to the Mahomedan iaw% it is essential to 
the performance of the talab-i-ishtahad tliat third 
persons should be formally called upon, eitlier in tlie 
presence of the purchaser or on the land ; or, if tlie 
vendor is in possession, in the presence of tlic vendor, 
to hear witness to the demand. Golakram Deb 
V. Beinbaban Deb 

[6 B. Ii. B., 165 : 14 W. E., 265 

HO. ^ Peiforinamce in 

presence of purchaser. — The ceremony of talab-i- 
ishtahad, or affirmation before witnesses, may, at the 
option of the pre-emptor, be performed in the pre- 
sence of the purchaser only, though he has not yet 
obtained possession. J anger Mahomed v. Maho- 
med Aejab 

[I. L. B., 5 Oalc., 509 : 5 C. L. B., 370 

1X1, Perfor77iance m 

presence of person m possession, vendor or pur^ 
chaser. — To establish the right of pre-emption, the 
talab-i-ishtahad, or affirmation before witnesses, must 
be performed in the presence of the person in posses- 
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3. CEREMONIES — continued, 

T alab,“i«islit a lia d — c<3 w tinned , 
sioii o£ tlie landsj wlietlier it be the vendor or the 
purchaser. Chameoo Pasban v, Puhlwan Roy 

[16 W, R., 3 

112, — Omission to 

invoice tuitnesset ^. — Talab-i-nimvasahat . — Ceremonies 
of immediate demand,^^ and “ demand with invo- 
cation.’^ — A person claiming a right of pre-emption 
made the talab i-mawasabat in the presence of 
witnesses, but when doing so was neither at the place, 
the subject of the right of pre-emption, nor was he 
in the presence of the vendor or vendee. Heidi on 
second appeal, that the lower Appellate Court having 
found that the talab-i-ishtahad was invalid on the 
ground that there was no evidence of a demand with 
invocation of witnesses having been made, the right 
of pre-emi)tion could not be claimed. JADUNtrirnuN 
Singh v, Dulput Singh . I. L. R., 10 Calc., 581 

113^ Mode of invo- 

cation of witnesses. — In a suit to establish the right 
of pre-emption, where the witnesses said that on the 
refusal of the vendor the pre-emptor had nominated 
them witnesses, the lower Courts were held to have 
been justified in their inference that he had complied 
with the exigency of the Mahomedan law. Sham Lall 
Sahoo V. Afsueoonissa . . 22 W. B., 184 

114, — Invocation of 

tviinesses where talah-i'maivasahat is made in presence 
of witnesses, — Performance of talah-i-maivasabat and 
ishtahad . — Witnesses, — Where the first talab (talab- 
i-inawasabat) is made in the presence of witnesses, 
and the witnesses are then called to bear testimony to 
the fact, it is not necessary to invoke witnesses on the 
occasion of the second talab (talab-i-ishtahad). Wazid 
AH Khan v. Humman Prosadj 4 B. L. A., A. C., 
1S9 ; and Gureeboolah Khan v. Kebul Ball Mittery 
13 W, M.i 125 i cited. Kobomali v. Amie Ali 

[3 C. E, B., 166 

115. Invocation of 

witnesses . — Claim where there are several co-sharers. 
— Tender of price for the land claimed . — One out of 
several co-sharers claiming a right to pre-emption . — 
A person seeking pre-emption declai’ed his right 
thereto when he first heard of tlie sale, in the presence 
of witnesses ; and as soon as was possible on the same 
day, ill the presence of the same witnesses, demanded 
his right from the vendors and the purchasers. 
Meld that it was unnecessary that he should again 
state, when making his demand, or that his witnesses 
should testify to the fact, that he had declared his 
right as soon as he heard of the sale. The principle 
of the law of pre-emption is, that the pre-emptor 
should assert his right as soon as he has heard of the 
sale I that he should demand his right from the ven- 
dor or purchaser, or on the ground, in the presence 
of witnesses ; and this assertion and demand may be 
simultaneous i but if they are not, the pre-emptor, 
when he makes the demand, is required to make a 
declaration before witnesses that he asserted his right 
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Talab-i-ishta bad — cont inued. 

wben first he heard of the sale. Nundo Peeshab 
Thaktje V, Gopal Thakhr 

[I. L. B., 10 Gale., 1008 

1X6. 'Necessity of im- 

mediate demand . — To entitle a person to a right 
of pre-emption under Mahomedan law, it must be 
shown that the talah-i-ishtahad was made as soon as 
possible. Nueaddin Mahomeb v. Asgab Ali 

[12 C. Ii. E., 312 

117, Necessity of im- 

mediate demand . — It is not a binding rule of law 
that the talab-i-ishtahad by a pre-emptor, if made 
within a day after the receipt of intelligence of the 
Xmrchase, is necessarily in time for the preservation 
of the right of pre-emption. The due and sufficient 
observance of the formality of talah-i-ishtahad as to 
time, is a question to he decided in each case by the 
Court which has to deal with the facts. Jamilan v, 
Latip Hossein 

[8 B. L. B., 160 : 16 W. E., E B., 13 

113 , Mode of per- 

formance . — The personal performance of the talab- 
i-ishtahad, or demand for pre-emption by the pre- 
emptor, depends on his ability to perform it. He may 
do it by means of a letter or messenger, or may 
depute an agent, if he is at a distance and cannot 
afford personal attendance. Wajid Ali Khan v , 
Lala Hanuman Peas a b 

[4 B. L. B., A. C., 139 : 12 W. B., 484 

Imamudbin V. Shah Jan Bibi 

[6 B. L. B .5 167, note 

119. Belay in making 

demand . — Ceremonies of affirmation. — A delay of one 
day is not such a delay as to interfere with the right 
of pre-emption under the Mahomedan law. The 
demand by affirmation should be made vltii the least 
practicable delay. The ceremony of affirmation 
should be carried out before either the vendor or the 
purchaser, or he performed on the premises. Maho- 
med Wabis V. Hazee Emamooddeen 

[6 W. E.,173 

120. — Belay in mak- 

ing demand . — A claim to pre-emption should be 
made as soon as the claimant becomes aware of the 
completion of the sale. Ajoodhta Pooeee u. Sohtjn 
Lall 7 ‘W. E., 428 

Elahee Bhesh v, Mohan . . 25 W. B., 9 

121. Performance of prelimi- 

nary ceremonies. — Kxpressioti of readiness to 
purchase . — Under the Mahomedan law, 'when a person 
claims a right of pre-emption, it is necessary to the 
validity of his claim that he should promptly assert, 
after the completion of the sale, his willingness to 
become a purchaser. Gholam Hossein v. Abdool 
Kadir 5 W., II 

122. Belay in mak- 

ing preliminary declaration. — According to the Ma- 
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Performance of preliminary ceremonies 
— continued. 

homedaii law of pre-emption, tlie first thing to he 
done by the claimant of pre-emption is to ipake the 
preliminary declarations. First going to his house 
to get the money is not a compliance with the law. 
Mona Sinoh v. Mosead Sinq-h . 5 W, E., 203 

MISCELLANEOUS CASES. 

]l 23 . Enforcement of right. — 

Delivery or registration of hill of sale. — ^A contract 
having been entered into for sale and purchase of 
certain property, the plaintiff, pre-emptor, was not 
bound to defer the enforcement of his right of pur- 
chase till the bill of sale had been delivered or regis- 
tered, or payment made. Lechmbe Naeain v. 
Bheemtjl Doss . . . .8 W. R., 600 

See Gibdhasee Lall v. Deanut Ali 

[21 W. R., 311 

X24. Offer to pnrcliase at time 

of registration. — Sufficiency of claim, — Reid that 
the parties to pre-emption being Mahomedans must 
be bound by the strict conditions of law of pre-emp- 
tion, and that the offer to purchase before the regis- 
trar at the time of registration of the sale-deed was not 
a sufficient compliance with the provisions of that 
law. Kaeeemooddeen v. Moeizooddeen Khan 

[1 Agra, 184 

X25. - — Tender of price. — Necessity 

of tender. — It is not incumbent on a pre-emptor to 
tender the price at the time of making his claim. 
Khopeeh Jan Bebee -u. Mohomeb Mehdee 

[10 W. R .5 211 

Heeba Ball v. Moobht Ball , II W. B., 275 

X 264 Statement of 

readiness and willingness to fay. — In a suit for pre- 
emption it is unnecessary to prove a tender of the 
actual price paid for the property claimed, it being 
sufficient if the person claiming the right to pre-emp- 
tion states that he is ready to pay for the land such 
sum as the Court may assess as the ju’oi^er price for 
the property. Nhndo Peeshad Thakxjb v. Gobal 
Thaeub . . . I. L. B„ 10 Calc., 1008 

127. of vendor, 

— The right of the first purchaser is simply a vendor’s 
1101 : 1 ^ — j.e.j to retain the property until he has the 
money from the party claiming pre-emption. It is 
no part of the Mahomedan law' that the claimant of a 
right of pre-emption must carry the money in his 
hands and tender it to the first purchaser. A right 
of pre-emption may be decreed in respect of land 
within the pntti of the party claiming such right. 
Dulboob Sisas v. Mahadeo Dftt 

[2W, R.,10 

128, Conclusion of 

contract of sale . — As soon as a contract is ratified by 
acceptance and the vendor has gone so far that he 
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Tender of price — continued. * 

cannot legally draw back, it is time for the pre-emptor 
to step in. A pre-emptor is not rec^mred to tender 
the purchaser’s price, or any price, at the time of 
making his demand ; and so long as a party claiming 
a right of shuffa pays the amount w'hich the Court 
considers to he the proper price, he brings himself ‘in 
Court wfithin a reasonable time. On the question of 
pre-emption the Court must act in strict accordance 
with the provisions of the Mahomedan law rather than 
on what it thinks just and equitable. Nubee Buksh 
alias GiOnAM Nubee v, Kaloo Lushkee 

[22 W. B., 4 

129. Loss of right.— eZizz’m dis- 

f roved to specific land at specijic price . — The right 
of pre-emption is lost where there is a dispute as to 
the purchase -money, if the plaintiff (instead of ofi’er- 
ing by his plaint to pay the real amount, w'hatever it 
may be) claims to purchase a specific quantity of land 
at a specific price, and that right is shown to have no 
existence. Achuebub I^anday v. Buckshee Ram 

[2 W. B., 38 

130, Bights of purchaser on 

allowance of claim, — Drofits behocen time of 
purchase and transfer to pre-emptor. — Reid that a 
purchaser is entitled to the profits of the property 
purchased by him accruing between the time of pur- 
chase and subsequent transfer to a pre-emptor. Bul- 
beo Peeshad v. Mohun . 1 Agra, Bev,, 30 

MAHOMEDAN LAW— PRESUMPTION 

OP DEATH. 

1 , Missing person. — Evidence Act, 

I of 1S72, s, 108. — Act VI of 1871, s. 24 . — The rule 
contained in section 108 of the Evidence Act governs 
the case of a Mahomedan who has bi*eu missing for 
more than seven years, when the question of liis death 
arises incases to which, under the provisions of section 
24 of Act VI of 1871 (Bengal Civil Courts Act), the 
Mahomedan law is applicable. Fer Mahmood, 
J . — The rule of the Mahomedan law' that a missing 
person is to be regarded as alive till the lapse of 
ninety years from the date of his birth is, according 
to the most authoritative texts of the Mahomedan 
law itself, a rule of evidence and not of succession, 
inheritance, marriage, or caste, or any religious usage 
or institution,” within the meaning of section 24 of 
Act VI of 1871. Mazhab Ali v. Budh Sing-h 

[I, L. B., 7 AIL, 297 

2, Might of inherit- 

ance. — Reid that, as under the Mahomedan law a 
missing person is considered “defunct” as regards 
others’ property, and cannot inherit from others 
during the period allow'ed for his reappearance, the 
plaintiff, his son, and nearest relative of the widow', 
w'as entitled to get the money claimed, it being com- 
pensation for land w'hich had been found to belong to 
her exclusively, and not as having descended from her 
husband. Imam Ali Khan v. Abdool ali Khan 

[2 Agra, 28 
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3. Position of, as to 

inheritance during absence. — Person in unlawful 
possession. — Legal heir. — Meld tliat, assuming the 
Maliomedan law to provide that the share of a missing 
person, which lias devolved on him during his absence, 
is to be reserved or held in suspense until the ex- 
piration of the term after which he is to he regarded 
as dead, a claimant who had no title whatsoever to 
I)ossession could not henetit by such provision of 
Blahoinedan law in face of the person who would be 
tlie legal heir failing the missing person, and the pos- 
session of such unlawful holder can be disturbed by 
such legal heir. Dowlut Khatoon u. Ali Jan 

[2 Agra, 59 

4. 1 Ali enationhy heirs 

of — Might of alienee . — In a suit to recover posses- 
sion of a share of landed property, where plaintiff 
claimed on the ground of purchase from the heirs of 
the proprietor, who had been missing for many years, 
and in which the defendant set up a mokurrari, and 
jileaded that as ninety years had not elapsed since 
the disappearance of the proprietor the property 
could not, under Mahomedan law, be inlierited by his 
heirs, and the alienation by them was therefore in- 
valid , — Held that, as plaintiff had been found in pos- 
session under the conveyance from the heirs, who did 
not dispute his title, the defendant, a stranger, who 
had failed to prove either title or possession under 
the mokurrari which he set up, was not in a position 
to advance the plea in question. Meld that ninety 
years is the least period within which, according to 
Mahomedan law, the estate of a missing person can 
be alienated by his heirs. Hosseinee Keanum v. 


Tijun Lall 

, 14 W. B., 293 

5. 

Alienation of pro- 


perty by his heirs. — Claim of other heirs . — A claim by 
the wife and daughters of a missing person to obtain 
possession of the shares to which the missing person 
would have been entitled in the estate of two brothers 
and a sister on surviving them, was rightly dismissed, 
under Mahomedan law, on the ground that the death 
of the missing person was not’ proved, and xiinety 
years had not elapsed from his birth. A sale of the 
shares by M., the brother of the missing person, who 
was in possession, was properly declared null and 
void. As M. would have excluded the wife and 
daughters of the missiii}; person from inheritance, it 
was held that he should be allowed to retain the 
shares in his hands, subject to their surrender on the 
reappearance of the missing person. Kakhi Bibi 
V. IlAHAT Bibi . , . . 7 W., 191 

0, « — ^ — j Qf s. 

108. — Act VI of 1871 3 s. 24. — P., one of the heirs to 
the property of his X}arents (the family being Maho- 
medans) was missing ” when they died, and subse- 
quently, when the other heirs to such property sued 
his daughter M. for the possession of a portion of 
such property, M. set up as a defence to the suit 
that her father was alive, and that during his lifetime 
the plaintiff's could not claim his share in such portion, 
• — Held by Stbaet, C. J., and Spaneie, J., that the 
suit, being one to enforce a right of inheritance, 


MAHOMEDAH LAW— PBESUMPTIOW 
OP DEATH.— Missing person — continued. 
must be governed by the Mahomedan law" relating 
to a missing person. Parmeshar Mai v. Bisheshar 
8 ingh 3 I. L. M.^ 1 All., 53, distinguished. Held by 
Stuabt, C. J., that, according to Mahomedan law, 
ninety years not having elapsed from F.^s birth, his 
share could not be claimed by the plaintiffs, but must 
remain in abeyance until the expiry of that period or 
his death was proved. Held by Peahson, J., and 
Spankie, j., that F. being a “ missing person 
wdien bis parents died, his daughter, according to 
that law, was not entitled to hold Ins share either as 
heir or trustee. Hasan Ali v. Mahebban 

[I. L. B., 2 All., 625 

MAHOMEDAN LAW—SLAVEBY. 

See Slavery . I. L. B., 3 Bom., 422 
[12 Bom., 156 

MAHOMEDAN LAW— SOVEKBIGNTY. 

Sovereign's rights as to property . — 

By Mahomedan law, semble, the dominion of the 
sovereign is equally absolute and uncontrolled over 
all bis x)ossessions of every kind i but, gucere, whether 
all his possessions are necessarily subject to the ordi- 
nary rules of inheritance and partition among de- 
scendants. A reigning Mahomedan prince may pos- 
sess property held jure coronce, as well as property 
acquired by some other title. Ghulam Mtjhammad 
I Naiamut Khan v. Dale . . 1 Mad., 281 

MAHOMEDAN LAW— USUBPED PBO- 
PEBTY. 

— Conversion of usurped property . — 

Might of suit for damages by party injured . — 
Under Mahomedan law, where there has been a 
change in usurped property, the injured party has a 
claim to recover damages in respect of the property 
usurped, hut cannot claim to share in the property 
into wdiich it has been converted. An heir cannot 
therefore claim estates purchased with moneys be- 
longing to the ancestral estate of the deceased wiiicli 
have been misappropriated hy a co-heir, hut must 
claim to recover his share in money. Koor-ool- 
Hossein V. Mooneeram . . 4 N. W.g 103 

MAHOMEDAN LAW-USUBY. 

1 . Interest. — Act XXVIll of 1855. 

— The custom of taking interest as betw^een Maho- 
medans is recognised by the Courts. Semble, — Per 
Pheae, j. (dissenting from Mam Lall Mookerjee 
V. Haran Chunder I)hur, 3 B. L. M,, 308, O. C., 
130). — Act XX VIII of 1855 repealed the Mahomedan 
laws relating to usury. By “ laws relating to usury 
the Legislature meant la\vs aff'ecting the rate of in- 
terest. Mia Khan v. Bibi Bibijan 

[5 B. L. B., 500 ; 14 W. R., 308 

2. Interest on dotoer. 

— With respect to the awarding of interest on a 
claim of dowser by a Moslem w"idow", the principle of 
Mahomedan law will not apply. Soorma Khatoon 
V . Attaeeoonnissa Khatoon . . 2 Hay, 210 
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MAHOMEDAN DAW— "WIEE. 

Power of alienation. — Potver 

of wife as one of several tenants-ini' common to grant 
lease.— Wo. District .Judge’s decision that a Malio- 
medaii married woman cannot execute a valid lease 
which may endure heyond her lifetime, of property 
of which she is one of several tenants- in- common, 
held had in law. NiCHHABHAi Peaq-ji Issezhan 
Haji Abdula Khan 

[2 Bom., 813 : 2nd Ed., 297 

2. Husband and wife. — Presump- 

tion of oionership of property.— Wlxove rights of 
ownership had been exercised for a series of years by 
the husband, and never by the wife, over property 
which had descended from his wife’s father (liis own 
uncle), the husband having mortgaged the property 
and dealt with it in all respects as if he were the 
owner, and the wife possessing none of the documents 
which she would have been able to produce if she had 
acted as the owner, it was held that she had no such 
interest in the property as entitled her to maintain a 
suit to recover possession of it after it was sold in 
satisfaction of the husband’s debts. Ozeeroonissa 
Bibee v. Bamdhun Roy . . 11 W. B., 17 

MAHOMEDAH HAW— WILL. 

Gift operating as wiU. — Gift in 

contemplation of death. — Legacy. — According to the 
Mahomedan law, a gift made in contemplation of 
death, though not operative as a gift, operates as 
a legacy. Ordinarily it conveys to the legatee pro- 
perty not exceeding one third of the deceased’s whole 
property, the remaining two thirds going to the 
heirs. In the absence of heirs a will carries the 
whole property. Ekin Bibee v. Ashrup Ah 

[1 W. E., 152 

2. Invalid will. — Will disinheriting 

heirs.— A wasi-nt-namah, or will, divesting all the 
property from the next heirs, is illegal under Maho- 
medan law. JUMUNOODDEEN AHMED V. HOSSEIN 
Ali .... 2 W. B., Mis., 49 

3 ^ Will made loith- 

out consent of heirs. — A will which has never re- 
ceived the assent of the heirs of the testator is in- 
operative to alter their rights to succeed according 
to the Mahomedan law of inheritance. Ivadir Ali 
Khan v. Nowsha BsauM . . 2 Agra, 154 

4. Will devising more 

than half estate to daughter. — Under the Mahomedan 
law a person cannot devise more than one half of his 
estate to his daughter, and a will devising more to 
her is invalid. Mahomed Mudun v. Khodbzun- 
NI3SA alias Khoozee Bebee . 2 W. B., 181 

5 ^ Bequest hy mar- 

ried woman. — Consent of husband . — Held that the 
bequest by a married woman of the whole of her 
estate to her brother, without the assent of her hus- 
band, was invalid according to the Mahomedan law. 
Muhammad v. Imamuddin 

[2 Bom., 53 : 2nd Ed., 50 

6. Legacy to one of 

several heirs, — Want of consent of others , — A legacy 


MAHOMED AM LAW— WILL. — Invalid 

will— continued, 

cannot be left to one of a number of heirs without 
the consent of the rest. AbedooNISSA Khatoon 
Ameeroonissa Khatoon^. . 9 W, B., 257 

7^ Power .of testator 

to interfere tvith devolutio7i of property, — By the 
Mahomedan law, a testator may bequeath one third 
of his estate to a stranger, but cannot leave a legacy 
to one of his heirs without the consent of the rest. 
A will purporting to give one third of the testator’s 
property to one of his sons as his executor, to be 
expended at the son’s discretion in undefined pious 
uses, and conferring on such son a beneficial interest 
in the surplus of such third share, — Held to be an 
attempt to give, under colour of a religions bequest, a 
legacy to one of the testator’s heirs, and to be invalid 
without the confirmation of the other heirs. Kha- 
JOOEOONNISSA V. RoUSHAN JehAN 

[I. L. B., 2 Calc., 184 : 28 W, K,., 36 
L. B., 3 I. A., 291 

S, Will made ‘with- 

out consent of heirs. — Plaintiffs claimed as pur- 
chasers from the daughters (as heirs) of a Maho- 
medan. The son, intervening, w^as made a party to 
the suit, and set up a will executed by his father, 
under which a large portion of the estate was en- 
dowed for charitable purposes, and the rest divided 
among the heirs. The lower Appellate Court found 
the will to be bond fide, and dismissed the suit. 
Held that the will having been put in issue, the 
lower Appellate Court should have found whether 
the heirs I were consenting parties ,* for the bequest 
by a Mahomedan of more than one third of his estate 
without the consent of his heirs is invalid. Baboo- 
JAN V, Mahomed Nueool Huq . 10 W, B,,375 

9. Suit for share of 

property against persons in possession tinder will , — 
Onus p7‘obandL—ln a suit for an undivided share of 
property claimed by the plaintiffs as heirs of the 
deceased owner, where the defendants pleaded pos- 
session under a wasi-ut-namali, or will, — Held that the 
Court could not tell how far the will was valid or 
invalid under the Mahomedan law, wliicii allows a 
testator to give away from his heirs only one tliird 
of his property, and therefore the onus was on tlie 
defendant to furnish a complete statement of the 
testator’s property at the time of his death j failing 
which the plaintiff’s claim must prevail. Sukoomut 
Bibee v. Wabris Ali . .22 W. B., 400 

10. Cotisetii of heirs, 

— Consent before tesfaior^s death, — By Mahomedan 
law the consent given by heirs to a testator’s will 
before his death is no assent at all ; to be valid it 
must be given after the testator’s death. Nuseut 
Ali V, Zeinunnissa . . .15 W, B., 148 

11. Assent given after 

testator^ s death. — According to Mahomedan law, the 
consent of the heirs can validate a testamentary dis- 
position of property in excess of one third of the pro- 
perty of the testator, if the consent he given after 
the death of the testator. But if the consent be 
given during the lifetime of the testator it will not 
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MAHOMED AN LAW—WIIiIi. — Invalid 

will — conti m ed. 

render valid the alienation, for it is an assent given 
before the establishment of their own rights. 
CliEBACHOM ViTTIL AYISHA KUTTI UmAH V, VALIA 

PtJDiAEEL Biathu Umah . . 2 Mad.j 350 

12. Consent of heiress 

to will. — Evidence of consent. - To establish the 
consent of a Mahoraedan heiress to a will, evidence 
of some act done at the time of its execution, or some 
act done subsequently, amounting to a ratification of 
it, is necessary. The Court will not presume the con- 
sent of a Mahomedan heiress to a will, even although 
she continues to reside in a dwelling-house assigned 
to her by the will in question. Eamcoomee Chun- 
BBii Roy V. Paqueeboonissa Begum. Faqueeb- 
ooNissA Begum v. Suedae Am 

[1 Ind. Jur., O. S., 119 

IS. Consent of heir. 

— Evidence of consent. — According to Mahomedan 
law, a will is valid as against an heir if he affixed 
his signature to it as a consenting party thereto 
witliout undue influence, Khadejah Bibee v. 
SuEEUB Ali . . . . 4 W. R.j 36 

14, Form of will . — Nunctipative 

toiil.’-- Evidence of tvill. — The rule that by Maho- 
medan law a will does not require to he in writing is 
universal. The omission to write the wish, where 
there was ample time for that purpose, may throw 
doubt on the fact of the wmrds being used as the 
expression of the testatoFs last will. But if the 
Court finds that the testator expressed his will, and 
that this was his last will, the omission to render 
it into writing will not deprive it of legal eSect. 
Tameez Begum v. Fuehut Hossein 

[2 3Sr. W., 55 

15. Nunrnfative will. 

•—Lmo of Shiah sect. — A nuncu]3ative will by a Maho- 
medan of the Shiah sect bequeathing property less in 
amount than one third of his estate held valid by the 
Mahomedan law*, and effect was given to the bequests. 
Semhle, — Such verbal bequests would have been valid 
even if beyond a third of the testators estate, pro- 
vided the heirs concurred in the bequests. Aminood- 
DOWLAH V. ROSHUN AlI KhAY 

[5 Moore’s I. A.^ 199 

10, Eroof of inten- 

tion where purpose not completed. — Where a testa- 
trix devises a certain disposition of her whole pro- 
perty in the course of a wajib-ul-urz relating to 
only a portion of it, and indi*peiident testimony of 
her intention to make this disposition wms produced, 
— Held that the disposition -was valid against a claim 
of possession set up by a rival claimant. Mahomed 
Altaf Ali Khak v. Ahmed Buksh 

[25 W. R., 121 

17, Assignment to 

iaJce effect on death. — Sale. — An assignment of his 
property made by a Mahomedan in favour of his 
widow and his two sons, reserving to himself full 
power over it during his life, and restricting the 
son's right to alienate during their mother's life, as 


MAHOMEDAN LAW -WILL.— Form of 

will — continued. 

she was to enjoy it in lieu of her dower, held to he a 
disposition of a testamentary nature, and void of the 
requisites of a sale under the Mahomedan law. 
Mogul Begum v. Fukeeun Bebee . 3 Agra, 288 

IS. Construction of will. — A 

Mahomedan lady made a will disinheriting her near- 
est relations and leaving her wdiole estate to her 
nephew “ Nuslnn had nuslun hattun bad hattim " 
(from generation to generation). Held that the 
devise to the nephew was absolute to him, and did 
not extend to his sons in case of his death before his 
aunt. OOMUTOONHISSA Beebee v. Ooeeeeoonissa 
Bbebee 4 W. B.5 66 

19, Eisposition of 

estate among sharers. — Words of duration of estate 
not denoting more than interest for life. — Construc- 
tion. — Restriction upon alienation. — Words such as 
‘‘always" and “for ever," used in an instrument 
disposing of property, do not in themselves denote an 
extension of interest beyond the life of the person 
named as taking, their meaning being satisfied by 
the interest being for life. An instrument in the 
nature of a will, made by a Mahomedan, gave shares 
in his property to his surviving widow, son, and 
grandchildren, and devoted a share to charitable 
purposes. It directed that his son “should con- 
tinue in possession and occupancy of the full sixteen 

annas of all the estates All the matters of 

management in connection with this estate should 
necessarily and obligatorily rest ‘always' and ‘for 
ever ' in his hands." It also, with the express object 
of keeping the property in the family, attempted to 
restrict alienation by the sharers. There were other 
provisions to the same effect in regard to the manage- 
ment by his son, who retained it till his death. The 
defendant, wdio was a son of that son, having claimed 
to retain possession of the property in order to carry 
out the provisions of the will,— that, on its 
true construction, the plaintiff, a sharer under it, was 
entitled to the full proprietary right in, and to the 
possession of, her share, notwithstanding the above 
expressions in the will, and the attempt to control 
alienation by the sharers, Muhammad Abdul 
Majid v. Fatima Bibi . . I. L. 8 All, 39 

[L. R., 12 I. A., 159 

20. — — Bequest to per- 

sons not in existence at testator^s death . — A Maho- 
medan testator who died in 1861 by his will left his 
property in equal fourth shares to his second and 
third sons F. and E., to the lawful son (if any) of 
his eldest son M, and to his (the testator's) brother 
A. His eldest son M. he disinherited. He directed 
that the property was not to he divided until F. 
and E. had attained the age of twenty, and as to the 
share of the lawful son of ilf., it was to be held in 
trust until such son should reach the age of tw^enty. 
At the time of the testator's death no son of M, 
was living. Shortly after his death a son was born 
to M.y hut he lived only for a few mouths. The 
testator’s brother A. was appointed executor of the 
will. In 1878 F. and E. sued the executor A, and 
his son /S. for an account and division of the pro- 
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MAHOMEBAH LAW— WILE.- Construc- 
tion of 'will— continued, 
pertyj and by a consent- decree passed in 1881 three 
fifths of tlie property were given to V, and JS , and 
the remaining two fifths to A. and S. The estate 
was duly divided in accordance with the decree, and 
the parties got possession of their respective shares. 
In February 1884 another son was horn to M,, and 
in May 1884 the infant brought this suit by his 
father and next friend, claiming to be entitled, on 
his attaining the age of twenty, to one third of the 
property received by V. and J?. under the consent- 
decree. JECeld that the plaintiff could not recover, 
not having been in existence at the date of the testa- 
tor’s death. According to Mahoinedan law as well as 
Hindu law, persons not in existence at the death of 
a testator are incapable of taking any bequest under 
his will. Abdul Caditr Haji Mahomed v, Tuh- 

NBE (OeBICIAL ASSIO-JS-EE) 

[I. L. R., 9 Bom., 158 

23 ^^ — — CharUahle he- 

quest.— Statute 43 JEliz., c. 4 . — Bharm*' Meaning 

— In the will of a Khoja Mahomedan, written in 
the English language and form, a gift of a fund “ to 
be disposed of in charity as iny executor shall think 
right ’’ is a valid charitable bequest, and it will be 
referred to the proper officer of the Court to settle a 
scheme for the application of the fund to charitable 
objects by analogy to Act 43 Elizabeth, Cap. 4. Where, 
however, the will is in the native language, and the 
word “ dharin ’’ or “ daram” is used, the word is 
held too vague and uncertain for the gift to be car- 
ried into effect by the Court, the Court dharm or 
daram including many objects not comprehended in 
the word '‘charity’^ as understood in English law. 
GAiiraBHAi v, Thavae Mull a . 1 Bom., 71 

22, — Invalid gif i for 

want of assent of heirs. — A Mahomedan by his will 
bequeathed the rents of a certain house in trust for 
his children, and directed that, after the death of the 
last surviving child, such rents should be paid to the 
Committee of the District Charitable Society. Seld 
that, as the gift to the children being a gift to the 
heirs of the testator to which there was no assent 
was invalid, the gift to the District Charitable 
Society also failed^ Fatima Bibee v. Abide Is- 
mailjee Bham . . . 9 C. L. R., 66 

23, '■ Prohihition of 

alienation or fartition. — A Mahomedan testator by 
will decreed that his moveable estate should not be 
divided or alienated by any of his heirs, and directed 
his executor to appropriate the net income, according 
to a schedule annexed to his will, among certain 
specified persons divided into two classes, viz .^ — those 
who took and those who did not take by inheritance. 
Meld that the intention of the testator was to en- 
deavom' to prevent any partition of the estate, and 
not to convert his heirs-at-law into mere annuitants 
taking grants from him. The executor held the 
estate in trust to pay the profits in certain defined 
shares to the heirs, and their representatives could 
not plead adverse possession against them so as to 
bar their claims by lapse of time. Khajooednissa 
V , Eoheemunkissa . . 17 W. B., 190 


MAHOMED AK* LAW — WILL — aoniinmd, 

24. Executor, — Right to nominate 

Under Mahomedan law au executor is 
entitled to nominate a successor to carry out the 
purposes of the will under which he was made an 
executor. Haeeez-ooe-eahmax v, Khadim Hos- 
SEIN .... 4 W., 106 

25. Khoja Mahome- 

dan administrator with the will annexed.— Execu- 
tor, Power's of. — The powers of a Khoja Mahomedan 
executor or administrator, like those of a Cutchi 
Mahoinedan executor or administrator, seem to be 
generally limited to recovering debts and securing 
debtors paying such debts. Where a will gave the 
executor full powers with regard to tlie payment of 
the testator’s debts, — Held that an administrator with 
the will annexed, wdio was a Khoja Mahomedan, 
succeeded to those powers, and, in a suit brought 
against him as such administrator by an alleged 
creditor of the testator’s estate, represented all the 
persons interested in the estate. Ahmedbhoy 
HuEIBHOY V, VtJLLEEBHOY CaSSITMBHOY 

[I. L. B,, 6 Bom., 70S 

26. — . — ; Hijidel executor. 

— The appointment by the will of a Mahomedan of 
an infidel executor does not invalidate the will. All 
the acts of such an executor, and his dealings with 
the property under the will, until he is removed and 
superseded by the Civil Court, are good and valid. 
Queers, — Whether, if an application %vere made by a 
person interested in the will to have the infidel exe- 
cutor removed, and a proper person appointed in his 
place, the application would be granted. Jehait 
Khan v. Mandy 

[1 B. L. B., S. If., 16 : 10 W. B„ 165 
MAIHPBIZE. 

Power of High Court to issue writ 

of. — A writ of mainprize could only be issued where 
the party applying for it was bailable, and liad offer- 
ed security, but bail had been refused : it could not bo 
issued to a prisoner confined under Bengal Regulation 
III of 1818, which authorises his detention absolutely 
and nnconditionally, and gives him no right to de- 
mand to be released on bail The writ is one wliicli 
could be issued only on the Common Law side of the 
Court of Chancery in England. The power of the 
Common Law side of the Court of Chancery to issue 
such writ was not conferred on the Supreme Court, 
nor is there anything in the Charter of the High 
Court to give that Court power to issue it. In the 
MATTEE OE Ameeb Khan . 6 B. L. B., 456 

MAmTEN-AHOE. 

See Cases undee Champebty. 

See CONTEACT ACT, S. 23— ILLEGAL CON- 
TEACT3— GeNBKALLY. 

[I. L, B., 5 Calc., 4 

See Hindu Law— Alienation — Aliena- 
tion BY FaTHEE. 

[I. L. B„ 3 Calc., 214 
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MAIN^ENAKTCE— 

. See Hindu Law— Inheeitakoe — Illeg-i- 
TIMATE ChiLDEEN. 

[I. L. R., 1 Bom.,,97 
4 W. R., P. C., 132 : 7 Moore’s I, A., 18 

See Cases undee Hindu Law — Main- 
tenance. 

See Jurisdiction oe Civil Court— So- 
YEEEiG-N Princes. 

[I. L. R., 9 Calc., 535 
12 C. L. R., 473 

See Cases under Mahomedan Law — 
Maintenance. 

See Parties — Parties to Suits — Main- 
tenance, Suits eor — 

[I. L. 'R., 2 Bom., 140 

I. L. II., 7 Mad., 428 


> future, Att^eLment of- 


See Cases under Attachment — Subjects 
OP Attachment-^ Maintenance. 


— Grant in lieu of— - 
See Resumption— Eight to Resume. 

[I. L. R., 3 Cale„ 793 
I. L. B., 5 Calc., 113 


— Grant of money in lieu of, power 

of widow to dispose of — 

See Hindu Law — Widow — Power op 
, Widow— Power op Disposition or 
Alienation . I. L. R., 1 Mad., 166 

Ground for stopping— 

See Custody op Children. 

[I. L. R., 4 Calc., 374 

MAINTEHAITCE, ORDER OP CRIMI- 
NAL COURT FOR— 

See Appeal in Criminal Cases— Crimi- 
nal Procedure Codes. 

[7 W. B., Or., 10 
2 Ind. Jur., N. S,, 88 
See Magistrate, Jurisdiction op — Ap- 
pearance OP Jurisdiction on Pro- 
ceedings . 22 W. E., Cr., 30 

See Magistrate, Jurisdiction op— Re- 
trial OP Cases . 1 C. L. B., 89 
See Res judicata — Adjudications, 

[I. L. E., 5 AIL, 224 
See Revision — Criminal Cases — Mis- 
cellaneous Cases . 5 Bom., Cr., 81 

1 , Jurisdiction.— CrmmaZ Pro- 

cedure Code (Act X of 18S2), s. 488.-—“ The District 
Magistrate, Meaning of the expression.— ComplaUit 
hy a wife against her hush a7id for maintenance. — 
A complaint under section 488 of the Criminal Pro- 
cedure Code (Act X of 1882) falls within the cogni- 
sance of the Magistrate competent to entertain such 
complaint, and within the local limits of whose juris- 
diction the husband or the father is actually residing 


MAINTENANCE, ORDER OP CRIMI- 
NAL COURT POR.— Jurisdiction— c'OTj- 

tinued. 

at the date of such complaint. The expression The 
District Magistrate, a Presidency Magistrate, a Sub- 
divisional Magistrate, and a Magistrate of the first 
class ” in section 488 means the Magistrate of the 
particular district in which the person resides 
against whom such a complaint is made. In re 
THE petition OP PaKRUDIN 

[L L. R., 9 Bom., 40 


2 . 


Criminal Droce- 


— jrraae- 

dure Code, 1872, s. o36.— Former application ref used 
at another place.— K Magistrate of the first class has, 
as such, power to pass an order under the provisions 
of section 536 of the Code of Criminal Procedure, 
notwithstanding he may not be empowered to tahe 
cognisance of offences without complaint. The peti- 
tioner, a resident of Ca%vnpore, was summoned to Al- 
lahabad to answer an application for the maintenance 
of his children. He was ordered to make them a 
monthly allowance. A somewhat similar application 
had been made at Cawnpore, which was rejected on 
the ground of jurisdiction. Meld that the jurisdic- 
tion of the Magistrate who disposed of the case was 
not barred by the circumstance of the petitioner 
being resident at Cawnpore, or of the former appli- 
cation having been rejected. In the matter op 
OP THE PETITION OP TODD . . 5 N. W,, 237 

3. — Procedure in maintenance 

cases. — Criminal Procedure Code, 1872, s. 3SS. 

Mode of recording emdence.—C%^Qs under Act x'of 
1872, section 536, are not in the nature of suinniarv 
trials, hut require the usual procedure laid down for 
summons cases, and that the ewdence be recorded in 
full as required by section 335. Hurkishore Malo 
V. Bharoti Jelyani . . 24 W. R., Cr., 61 

4. - 


^ . . 7— ^2?oofofc}iarge.— 

-Criminal Procedure Code, 1861, s. 316, Order 
under. — Before an order under section 316 of the 
Code of Criminal Procedure for the maintenance of 
a wife or child can be passed against a person, the 
charge must be legally proved against him tlio 
words -due proof’’ in that section meaning 'lelai 
proof on oath. Gonda t;. Pyaei Doss Gossain ® ' 

[13 W. R., Or., 19 


_ ~ Nature of evi- 

dence —Ground for maUng order.— An order made 
by a Magistrate under section 316 of the Code of 
Ciimiiial Procedure must be founded upon proof in 
the same proceedings, and not upon knowledge ac- 
quired by him in some other case. Lopotee Doai- 
neb V . Tikha Moodai . . 8 W. R Cr 67 


0 . - ^ Application for mainten- 

by wife of Christian who had 
reverted to Uinduism and married again —The re 
section of an application for maintenance made by the 
wife of a Christian who had reverted to Hinduism 
and^ married a second wife is not warranted by the 
decision m Anonymous Case, 8 Mad., Ap 7 Awn 
kxmocsCase . . . . 4MaA;Apr3 

Marriage, Proof of.— Xarao 

marnage, Validtigof.-Legitimacg of ofsprit^g of. 


; 
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MAmTBNAlTCB, OEDBR OB CMMI- 

TiT AT. COtTET BOE.— Marriage, Proof 

of — continued* 

Miqlit to mamtenance.—k woman of tlie Jat caste 

applied under section 316 of the Code of Criminal 
Procedure for an order of maintenance. As she had 
only gone through the ceremony of ‘‘ Karao ” with 
her alleged husband, the Joint Magistrate rejected 
her application. His order was set aside on refer- 
ence, a “Karao marriage among the Jats being held 
valid, and the offspring of such unions being en- 
titled to inherit. Queen v Bahadur Sing-h 

[4 IS, W., 128 

3^ — Ground for allowing main- 

tenance to live together.— -T \\q inabi- 
lity of a husband and wife to agree to live together 
is no ground for decreeing a^ separate maintenance to 
the wife. Jesmut u. Shoojaut Ali 

[[6 W . Its, Or., 59 

0 Criminal JProee- 

dure Code, 1872, s. 536. — Separate maintenance on 
ground of ill-treatment— proviso to section 536 
of Act X of 1872 does not authorise a Magistrate to 
entertain an application for separate maintenance, 
on the ground of ill-treatment, from a wife whose 
husband has not neglected or refused to maintain 
her, but who has of her own accord left her hus- 
band’s house and protection, and to order an allow- 
ance to be paid to such wife on evidence of ill-treat- 
ment In the matter of the petition of Thomson 

[6 H. W., 206 

20^ Offer to maintain wife. — 

Criminal Frocedure Code, 1872, s, 536. Refusal 
to cohabit— Axi offer by a Hindu, having two wives, 
to maintain his first wife by allowing her to live 
in his house and by supplying her with grain 
to be cooked and eaten separately, coupled with a 
refusal to live with her as husband and wife, does 
not come within the meaning of the proviso to sec- 
tion 536 of the Code of Criminal Procedure, 1872. 
Marazkal V. Kandappa Goundan 

[I. L. K., 0 Mad., 373 

IX, — Befusal by Hindu wife to live 

witii husband for sufficient veasom— Crimi- 
nal Procedure Code, 1882, s. 488.— Second marriage 
by husband.— A. Hindu wife having applied for an 
order for maintenance apinst her husband, the hus- 
band offered to maintain her in his house, hut the 
offer was refused on the ground that the husband 
had, without cause, married a second wife. The 
Magistrate ordered the husband to pay a monthly 
sum by way of maintenance. Held that the fact 
that the husband bad married a second wife was not 
a sutheient reason, within the meaning of section 488 
of the Code of Criminal Procedure, to justify the 
order, Aeumugam v. Tuuukanam 

[I. L. E., 7 Mad., 187 

X 2 . — Wife not permitted to live 

with husband.— Procedure Code, 1872, 
$. 586.— In a case in which a Magistrate made an 
order under section 536, Criminal Procedure Code, 


MAINTEHAHCB, ORDER OF CRIMI- 

MAIi COUET FOE.— Wife not permitted 

to live with husband— 

1872, directing the husband to pay a ^moiitbly snia 
for the maintenance of his wife, the High Court set 
aside the order on the ground that it appeared that 
the husband had not been called upon to maintain 
the wife, who had up to that time lived with her 
father, and that the father had refused to let the 
wife live with her husband without receiving money 
from him. An order under section 536 cannot be 
made by a Magistrate of the second class. Somreb 
V. JiTUN Sonar . # • 

13. - Ground for caneelling order. 

—Proof of adultery.— It is open to a husband upon 
wdiom an order to make an allowance for the iiiaiii- 
teiiance of his wife has been made under section 316, 
Criminal Procedure Code, 1869, aftm* such order has 
been made to prove that his wife is living in adultery ; 
and upon such proof a Magistrate is justified in 
cancelling such order for maintenance. Chaku v, 
ISHVAR Bhudar . . .3 Born., Cr., 124 

14 . Alteration or witb-drawal of 

order# — Divorce. — Criminal Procedure Code {Act 
X of 1872), s. 536.— An order for maintenance had 
been made under section 536, Act X of 1872, against 
a Mahomedan, and came before the Magistrate on 
petition from the wife for the purpose of being en- 
forced. The Magistrate called on the husband to 
show^ cause wdiy the order should not be enforced, 
and the husband appeared, and in the Magistrate s 
presence divorced his wife by wmrds sufficient by 
Mahomedan law for that purpose. Held, the Magis- 
trate should have enforced the order until applica- 
tion was made by the husband under section 537 for 
alteration of the order owing to the “ change of cir- 
cumstances ” which had occurred. The husband 
was bound to pay maintenance up to the time of 
divorce. Queer e , — Whotlier wdiat occurred w^as such 
a change of circumstances within section 537 as 
would justify an alteration or withdrawal of the 
order, 'Nepooe Aurut v. Jueai 

[10 B. L. B., Ap., 33 : 19 W. E., Cr., 73 

15 . Presidency 

Magistrates^ Act (IV of 1877), ss. 234, 235.— Effect 
of divorce on maintenance order , — A Presidency 
Magistrate is competent to stay an order for main- 
tenance granted under section 234 of Act IV of 
1877, and to refuse to issue his wnirrant under the 
3rd clause of that section, and to try all^ questions 
raised before him wdiich affect the right of a woman 
to receive maintenance. There can he no distinction 
raised hetw^een a dissolution of marriage obtained 

# under the Indian Divorce Act and a dissolution 
obtained under the Mahomedan law. It is only on 
proof of the existence of the relationship of liusbaiid 
and wife that a Magistrate can make an order under 
section 234 granting maintenance to a wife; but 
where proof has been given that such relationship 
has ceased to exist, he may stay an order already 
made under that section. Abdub Rohoman w. 
Sakhina. Sobhan V. Shubbaton. Ossuff V. 
Shama . I. L. E., 5 Calc., 558 : 5 C. L, E., 21 
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MAIW'TEHAHCE, OBBER OE CRIMI- 

KAXi COURT FOR — continued, 

3 . 0 , Effect of maintenance order 

on right of divorce, — ^Presidency Magistrates' 
Act {IF of 1877), s. 234. — Borah Mahomedan 
sect. — Husband and wife. — An order made under 
section 234 of Act IV of 1877 by the Presidency 
Magistrate directing a Borah Mahomedan husband of 
the Imami sect to pay a sum moritlily for the main- 
tenance of his wife belonging to the ilanafi sect, does 
not deprive the husband of his right to divorce his 
wife, and after such divorce the Magistrate’s order 
can no longer be enforced. In ejg zIbdul Ali Ish- 
MAiLJi . . . I, Ii. R., 7 Bom., 180 

Also so held with regard to an order under section 
10 of the Police Amendment Act, XL VIII of 1860. 
In eb Xvasam PxiiBHAi . . 8 Bom., Cr., 95 

17. j_ct X of 1872 

{Criminal Procedure Code), s. 536. — Mahomedan 
law. — Divorce . — “ Iddat." — An order for the main- 
tenance of a wife, passed under chapter XLI of 
Act X of 1872, becomes inoperative, in the case of a 
Mahomedan, by reason of his lawfully divorcing liis 
wife, and thus putting an end to the conjugal rela- 
tion, but it does not become so before the expiration 
of the divorced wife’s ^‘iddat.” Abdur Pohoman v. 
Salchina, I. L, R., o Calc., 55S ; In re Kasam 
Pirbha% 8 Bom,, Or., 95; and Luddiin Sahibav. 
Kamar Kudar, I. L. R., 8 Calc., 736 ; Madras High 
Court Proceedings, 2iid December 1879 ^ referred to 
and followed. In the matter oe the petition of 
Din Muhammad . . I, L, R., 5 All., 226 

Bee Laeaiti v. Ram Dial 

[I. Is, R., 5 Ail., 224 

13 , Effect of decree of Civil 

Court on order for maintenance. — Decree in 
suit for restitution of conjugal rights. — An order 
for maintenance ceases to have any effect after the 
order of a Civil Court in a suit for restitution of 
conjugal rights by the husband givinghini a decree. 
Leitotee Doomony V , Tikha Moodoi 

[13 W, B., Cr., 52 

19. Order as to pa- 

ternity^ of child. — The order of a Civil Court as to the 
paternity of a child was held to have no effect on a 
contrary order of the Criminal Court making the 
putative father, whom the order of the Civil Court 
had exonerated, liable for maintenance. Stjbad 
Domni V . Katieam Dome » 20 W, B., Cr., 53 

20, Effect of decree of Civil 

Court on riglit to apply for maintenance.— 
Decree of Civil Court refusing to enforce agreement 
for maintenance.— A. decision of the Civil Court, 
refusing to enforce a contract or agreement against 
a man for the maintenance of a woman, cannot con- 
clude either the woman from applying, or a Magis- 
trate from ^ making an order, under section 316 of 
the Code of Criminal Procedure, 1861, for the main- 
tenance of their illegitimate daughter. In the 
matter of the FETITION OF MeisLEBACH 

[17 W. R., Cr., 49 


MAmTEHA13-CE, ORDER OP CRIMI- 
NAL COURT FOR — continued,, 

21 . Grounds for releasing per- 

son from obligation to support illegitimate 
cMld. — The circumstance that the father of an ille- 
gitimate child is sixteen years old only, and still 
studying at school, is not by itself a sufficient reason 
for holding him excused from the necessity of pro- 
viding for his illegitimate offspring. The law requires 
that the person on whom the order of maintenance 
is issued must have siifficieiib means to support the 
child. Queen on the information of Nabain 
Koee V, Roshun Lall . . . 4 N, “W., 123 

22. Willingness of Rusband to 

take ebarge of children on conditions. — Crt- 
minal Procedure Code (Act XXV of 1861), s. 316. 
— On an application by a wife for maiiitenaiice under 
section 316, Act XXV of 1861, the Magistrate held 
she had failed to establish her right of maintenance 
under that section, but he avvarded maintenance to 
her for her two infant children, though the husband 
stated he was willing to take charge of them, pro- 
vided they lived with him. Held, the order was iiie- 
gah Panchudas v. Shudhamayi 

[8 B, L, B., Ap., 19 : 16 W. B., Cr., 72 

23. Order for maintenance of 

unborn child. — Criminal Procedure Code, 1861, 
s. 316. — No order can be passed under section 316 of 
the Criminal Procedure Code, 1861, for the mainten- 
ance of an unborn child, Lablee v. Bunsee 
Ditchit . . „ . . 3 N. W., 70 

24. Order with reference to hus- 

band’s means. — Criminal Procedure Code, 1861, 
s. 317. — The proceetlings of a Magistrate awarding 
the payment of a certain sum of money per mensem 
for mMintenaiice with reference to the means of 
the husband were held to he legal. If the liiisband 
is aggrieved, lie ought to apply to the Magistrate 
under section 317, Code of Criminal Procedure, 
GoYAMONEY SURINEE V. MoHESII CilUNDEB SilAJlA 

[9 W. R., Cr., 1 

25. Prospective order for in- 

creased maintenance as child gets older. — 
Criminal Procedure Code, 1861, s. 316. — An order 
made under section 316 of the Criminal Procedure 
Code, fixing a sum for the maintenaiiee of a child, 
containing a prospective order for an increase of tlie 
amount awarded as the child gro^\’s older, is iiii- 
authorised by the law. Munolo v. Jumna Dass 

[2 N, W., 454 

23. ^ Order at progressively in- 

creasing T Site,— Criminal Procedure Code (Act 
X of 1882), ss. 488, 4S9.—A Magistrate , has no 
power, under section 488 of the Code of Ciiminai 
Procedure, to make an order for maintenance at a 
progressively increasing rate. He may, however, uii- 
der section 489, from time to time alter the rate of 
the monthly allowance granted as maintenance under 
section 483. UrENDEA Nath Dual v, Soudami^i 
Dasi . . . . I. L. E., 12 Gale., 535 

6d 
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MAINTEFAHCEj, ORDER OE CRIMI- 
NAL COURT continued, 

27 . Security for performance 

of order. — Criminal Procedure Code, 1872, s. 536. 
— Power to taJce security for prevention of default. 
— In making an order for maintenance under the 
Code of Criminal Procedure, section 536, a Magis- 
trate has no power to take security for possible 
default. Kanoo Sotjdagxjb v . Aiabtjndee Bewa 

[24 W. R., Cr., 72 

28. Agreement by busband to 

maintain wife. — Criminal Procedure Code, 1872, 
s. 536. — An agreement by a husband to maintain 
his wife by giving her a house and jewels, and by 
delivering to her annually a certain quantity of 
grain and money, cannot be made the subject of 
an order under section 536 of the Code of Criminal 
Procedure, 1872, nor enforced under the provisions 
of that section. Vieamma v. Naeayya 

[I. L. R., 6 Mad., 283 

29. Question as to right of guar- 

dianship. — Criminal Procedure Code, 1872, ss. 
536,538. — Custody of child. — In determining ques- 
tions under chapter XLI of Act X of 1872, as to the 
maintenance of wives and families in certain cases, 
a Magistrate has no power to enter into any question 
as to the lawful guardianship of a child. Lal Das 
t). NEKUjrjo Bhaishiani . I. Ii. B., 4 Calc., 374 

30. Effect of order for main- 

tenance.— for maintenance . — Section 316 of 
Act XXV of 1861 is no bar to a suit by a wife 
against her husband for maintenance. Lalxah 
G opEEiTJiTii V. Jeetijn Ivoee . . 6 'W. R., 57 

31 . Mode of enforcing order 

for accumulated arrears of maintenance. — 
Criminal Procedure Code, 1872, s. 536. — There is 
nothing in section 536 of the Criminal Pro- 
cedure Code, 1872, to render the levy of accumulated 
arrears of maintenance by a single warrant illegal. 
Anonymotjs . . , .7 Mad., Ap.,"37 

32. Warrant for collection of 

arrears of maintenance. — Criminal Procedure 
Code, 1872, ss. 536, 538. — Notwithstanding the 
provisions of section 538 of the Code of Criminal 
Procedure, the Magistrate who has made an order 
for maintenance under section 536 m<iy issue a 
warrant for collection of arrears of maintenance 
when the luisband is out of his jurisdiction. Qtjeejt 
V. Kaeei Papayamma . I. L. R., 4 Mad., 230 

33 . Mode of enforcing order, — 

Criminal Procedure Code, 1869, s. The issue 

of a warrant under section 316 of the Code of 
Criminal Procedure is permissible for every breach 
of an order of maintenance made under that section, 
but there seems no ground for saying that a defend- 
ant cnii get out of his liability for any payment 
by the failure to issue a warrant for the levy of that 
payment, Ilie result of issuing it for an aggregate 
of payments is that one montlf s imprisonment would 
alone be awardable in default. Anonymous 

[6 Mad,, Ap., 23 


MAINTENANCE, ORDER OE CRIMI- 
NAL COURT EOR — continued. 

34 , Imprisonment for default 

of payment.' — Criminal Procedure Code, s. 4SS. — 
Subsequent offer to pay. — Sentence absolute . — A 
sentence of imprisonment awarded under section 
4S8 of the Code of Criminal Procedure for wilful 
neglect to comply with an order to pay maintenance 
is absolute, and the defaulter is not entitled to release 
upon payment of the arrears due. Biyacha u, 
Moidin Kutti . . . I. L. B., 8 Mad., 70 

MAINTENANCE, SUIT EOR— 

See Declaeatory Decree, Suit roe — 
Miscellaneous Suits . 9 B. L. R,., 11 

See Cases under Hindu Law — Main- 
tenance. 

See Limitation— Statutes of Limita- 
tion — Limitation Act, 1871, s. 1. 

[I. L. R., 3 Calc., 331 

See Cases under Limitation Act, 1877, 
ART. 128. 

See Cases under Mahomedan Law- 
Maintenance. 

See Ees judicata— Estoppel by Judg- 
ment . I. L. B., 9 Calc., 945 
[12 C. L. R., 473 

See Cases under Small Cause Court, 
Mofussil — Jurisdiction — Mainten- 
ance. 

Suit for reduction of— 

See Hindu Law— Maintenance— Form 
OF Allowance and Calculation of 
Amount . I. L. E,., 1 All., 594 
[I. L. B., 8 Mad., 04 

MAJORITY ACT, IX OF 1875. 

See Majority, Age of— 

[I. L. B., 7 All., 490 

— s. 2. 

See Majority,' Age of— 

[I. L. B,, 7 All., 763 

1. 3Iinor. — ^la/iornedak law.-— 

Capacity to contract , — Capacity to sue. — Civii Pro- 
cedure Code, 1877, ch. AkVAT, ss. 4-JU-i6-l . — • 
Section 2 of Act IX of 1875 refers only to tlie capa- 
city to contract, whicli is limited by section 11 of 
the Contract Act, and not to tlie capacity to sue, 
which is purely a question of procedure and regu- 
lated by the Civil Procedure Code, chapter XXXI. 
PUTIKUTH ItHAYI UMAH V. IvAIBlf IIIAPORIL 

Mamod . . . . I, L. B., 3 Mad., 24S 

2. s. 2, el. b. — Minor, Custody of . — 

Guardian.— -Change of retig io n. — A Brahman boy, 
sixteen years of age, having left his father’s house, 
wmiit to and resided in the house of a missionary, wdiere 
he embraced Christianity and was baptised. In a suit 
by the father to recover possession of his son from 
the missionary , — Meld that the question whether the 
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MAJORITY ACT, IX OF 1S75, s. 2, el. b. 

— continued, 

boy was a minor was to be decided^ not according to 
Hindu law, but by Act IX of 1875; (2) that the 
claim was not affected by section 2, clause (&), of 
that Act I (3 ) and that the father was entitled to a 
decree that his son should be delivered into his cus- 
tody. Reads v, Keishna . I. L. R., 9 Mad., 391 

s. 3. 

See Act XL os 1858, s. 3. 

[I. Ii. E.., 9 Calc., 901 
I. L. B.., 8 Calc., 714 

Testametitary giia'rdian olt- 

taining probate , — “ Guardian appointed hy Coiirtd^ 
— Where a person who by his father’s will is made 
guardian of his minor brother, applies for and obtains 
probate of the will, the grant of probate only estab- 
lishes the authority of his appointment. Such a 
guardian is not one ‘^appointed by a Court of Jus- 
tice ” within the meaning of clause 1, section 3, Act 
IX of 1875, and the minor attains majority on his 
completing the age of eighteen years. JoGtESH 
Ceendeb Chdojieebijtty V. Umataea Bebya 

[2 C. L. R-., 577 

2^ j0 Q qJ^ majority. — Order 

of Court under Act XL of ISoS appointing guar- 
diaUj JEffect of . — In a suit in Calcutta against one of 
the makers of a joint promissory note executed in 
Calcutta on the Qtli June 1877, the defendant, who 
was a Mahomedan, xffeaded infancy. It appeared that 
the defendant was born on the 22nd July 1857; 
that, by an order of a competent Court, dated 6th 
November 1865, the father of the defendant was, 
under Act XL of 1858, appointed guardian of his 
property, portion of which was situated in the mo- 
fussil. Seld that the effect of the order under iLct 
XL of 1858 was to extend the minority of the defend- 
ant to the age of eigliteen years, and that consec|iient- 
ly he was a minor on the 22nd June 1875, when 
the Majority Act IX of 1876 came in force; and 
therefore, under section 3 of the latter Act, his 
minority was further extended to the age of twenty- 
one years, so that on the date of the execution of tlie 
note the defendant was still a minor. Raj Coomar 
Roy V. Aleuzuddin Ahmed . 8 C. Is. B., 419 

3, — Guardian ad litem, 

— The a^Dpointment of a guardian ad litem is sufficient 
to make the minor party subject to section 3, Act 
IX of 1875, and to constitute his i3eriod of majority 
at twenty-one, at any rate so far as relates to the pro- 
perty in suit, notwithstanding that sucli minor would 
but for such appointment have attained majority at 
eighteen. Suttya G-hosal v. SuTTYAN'OjfD Ghosal 
[I, L. B., 1 Calc., 388 

4;, Guardian.— ■3£inor. — L)is- 

ahility of infancy; its continuance. — Leri od of minor- 
ity, hotv affected hy Act XL of 1858. — When a guar- 
dian has once been appointed to a minor under the 
provisions of Act XL of 1858, the disability of in- 
fancy will last till the age of twenty-one, whether the 
original guardian continue to act or not. Rudea 
Peokash Missee V, Bhola Nath Mxtkherjee 

[I, L. B.., 12 Calc., 612 


MAJORITY ACT, IX OF 1875, s. Z-^eon- 

tinned. 

5^ 3iinor under Court of 

Wards, — A minor under the jurisdiction of the 
Court of Wards” means a person of whose estate the 
Court of Wards has actually assumed the manage- 
ment, not a person of whose estate the Court of 
Wards might with the sanction of Government take 
charge. Pebiyasami v. Seshadbi Atyakg-ae 

[I. L. B., 3 Mad., 11 

MAJORITY, AGE OF— 

See Limitation Act, 1877, s. 7. 

[5 C. L. E.., 543 

Hindu, resident and domi- 
ciled in Calcutta, Majority of. — The age of 
majority of a Hindu resident and domiciled in the 
town of Calcutta, and not possessed of any property 
in the mofnssil, is the end of fifteen years. Caldy 
Chubn Mhllick V. Bhug-g-obutty Chubn Mol- 
LiCK. In the mattee oe Benhd Behaby Mdl- 

LICH 

[10 B. X». B., F. B., 231 : S. C., 19 W. E,., 110 

Deobo Moyee Dos see v. Jug-g-essub Hati 

[1 W. R,., 75 

Contra, In the matter op Hemnath Bose 

[1 Hyde, 111 

PCEMESHFE OjHA V. GOOLBEE . 11 W. B., 448 

Taeinee Pebshad Sein V. Dwarkanath Ru- 

HHEET .... 15 W, B., 451 

2 . Sind^i lato . — 

Act XL of 1858 . — A llindii, resident and doniiciled 
in Calcutta, and possessed of lands in the mofnssil, 
borrowed in Calcutta a sum of money from the 
plaintiff, a professional money-lender, and agreed by 
1 his bond to repay the priuci])al with interest at 36 
' per cent, per annum in Calcutta. The defendant’s 
1 age, at the time he executed the bond, was sixteen 
; years and one or two months ; but neither his person 
nor his property had been taken charge of by the 
Court of Wards, or by any Civil Court. Tlie defend- 
ant having made default in payment, the plaintiff 
hrought the present suit. I'lie defendant pleaded 
his minority. Meld by tlie Pull Bencli that the law as 
; to the age of minoritj'’ goi’eniiiig the case was not 
! Act XL of 1858, but tlie Hindu law, under whieli 
I the defendant was not a minor at the time he exe- 
- cuted the bond, and tliat therefore he was liable on 
i it. Mothooeaiohtjn Roy r. Sooeendro Narain 
; Deb . I. L. R., 1 Calc., 108 : 24 W. B., 464 

I 3 ^ ^ ^ — Construction of will. — IE.ve- 

\ cufor . — Grant of probate, llefusal of, to minor . — 

I A Hindu domiciled with his family at Serampore, in 
I the zillah of Hooglily, died, leaving a will, in wiiicli 
I wuxs the following direction : “ In order to look after 

i the affairs, to conduct suits and manage the debts 
; and dues relative to my real and personal estates, 

I my eldest son, H. C. G., who has attained the age of 
i majority, remains executor, for my younger son, &. 
C. G., is an infant ; but as my eldest sister, S. Ii. 
I)., is prudent and sensible, all the affairs of the 
estates shall he under her superintendence ; and my 
! eldest son .shall do all the acts according to her 

6 D 
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MAJORITY, AGE OP.— Construction of 

will — contimied. 

advice and direction. . But when my younger son, G. 
O. Q.y will come of age, then both the brothers shall 
be competent personally to manage the aifairs; at 
that time the advice and superintendence of my said 
sister shall not remain.” G. 0. G\, after attaining 
the age of sixteen, but before he had reached the age 
of eighteen, applied for grant of probate of his 
father's will to himself, jointly with his brother H. 
C. O., in respect of property in Calcutta. The 
Court below refused to grant probate of the will to 
the son of the testator, on the ground that he was 
under the age of eighteen years. Held, on appeal, 
that he had not attained the age contemplated in his 
father's will at which he was to be joined in the 
executorship with his brother. In the goods oe 
Ganga Pbasad Gosain * 4 B. Ii. B., Ap., 48 

S. G. on appeal . . . 5 B. Xi, B., 80 

4 . Mahomedans not subject to 

Court of Wards. — In the case of Mahomedans 
not subject to .the Court of Wards, the limit of 
minority was held to he at least sixteen years. Ab- 
DOOIi OAHAB CHOWDHliY U. EbIAS BaNOO 

[8 W. R., 301 

5 . Proprietors paying revenue 

to Government. — JBeng. Reg. XXVI of 1793, s. 
3 . — The holder of an estate paying revenue direct to 
Government, whether tlie settlement of that estate 
be temporary or permanent, was a propidctor witliin 
the meaning of section 3, Eegulation XX V I of 1793 j 
and the minority of such a ju’oprictor extended to the 
end of the eighteenth ycai'. HuBO Monee Debia v. 
Tumeezoodeen Chowdhey . . 7 W. R., 181 

Beer Ivishoee Shhye Singh v. Hue Bullub 
Naeain Singh , . .7 W. B., 502 

6. - — - Beng. Reg. XXVI 

of 1798, s, 2. — Contracts as to real estate and 'per- 
sonal contracts ^ — Section 2, Regulation XXVI of 
1793, extended the term of minority of proprietors of 
estates paying revenue to Government from the end 
of the fifteenth to the end of the eighteenth year, in 
respect of all acts done hy such proprietors, both as 
to matters connected with real estate and matters of 
personal contract. Byeuntnath Roy Chowdhey 
V. PoGOSE . , , . . 5 W. B., 2 

7. — Proprietors out of 

possession.-^Beng. Reg. XXVI of 179.5.— Regula- 
tion XXVI of 1793 applied to propirietors out of 
possession as well as to those in possession, and was 
not overridden by the Mahomedau law with reference 
to majority. Enaet Hossein d. Roshan Jahan. 
Roshan Jahan V. Enaet Hossein . 5 W. B., 4 

8. " — Sale of estate ly 

Mahomedan proprietor. — Beng. Reg. XXVI of 
1793, s. 2.— In respect of a transaction in 
which a Mahomedan, the proprietor of an estate pay- 
ing revenue to Government, disposes of that estate, 
the period of minority was that of eighteen years, as 
fixed by section 2, Regulation XXVI of 1793. Ameee- 
OONNXSSA Khatoon V. Abadoonnissa Khatoon 

[16 B. L. R., 67 : 28 W. B 208 
ii. B., 2 I. A., 87 


AXAJOBITY, AGE OE.—Pi’oprietors. pay- 
ing revenue to Goveimment— 

a * Co-sharer .-*-Beng . 

Reg. XXVI of 1795.— Regulation XXVI of 17lb 
(fixing eighteen years as the legal age for tlie exercise 
of the powers of a proprietor of an estate paying* re- 
venue to Goverinneiit) applied to a co-sharer, as well 
as to the proprietor of an entire estate. Roushitn 
Jahan V. Rnaet Hossein . . W, R., 1864, 88 

10. Hindu.— Row. Reef. V of 1827, 

s. 7. — Minor . — Application for execution of decree. 
— Meld that a Hindu of the age of seventeen years 
was competent to apply for the execution oi' ;i 
decree obtained by a deceased person of wliom lie 
was the representative. Regulation V of 1827, sec- 
tion 7 , clause 3, did not prevent a Hindu less tliau 
eighteen years of age from suing*, but restricted liim 
to a particular period, after wliich he was no longer 
a minor. Gakgadhae Raghltnath v. Chimnaji 
Keshay Damle » . ,5 Bom.j A. C., 95 

ll^ Person not European Bri- 

tish subject. — Act XL of IS 58. — Majority of 
Mindits , — Every person not being a EiiropeJin British 
subject, who has not att*ained the age of eigliteeu years, 
is a minor for the purposes of Act XL of 1858; *and 
unless he is a proprietor of an estate paying revenue 
to Government, who lias been taken under tlie juris- 
diction of the Court of Wards, the care of his person 
and the charge of his property are subject to the 
jurisdiction of tlie Civil Court; and he is a minor, 
whether proceedings have been taken for the protec- 
tion of his property or the a|)pointmeiit of a guar- 
dian or not. Madhushdan Manji v. Debigobinda 
Newgi . . . 1 B. Ii, B., E. B., 49 

S. C. Modhoo Soodtjn Manjee v. DabeeGobind 
Newgee . . . 10 W. E.., P, B.S 86 

Abdool Hossein V. Lijteeeoonnissa 

[11 W. B., 235 

X2. — Person subject to Act XL 

of 1858. — Act XL of 1S5S, Certificate wider. — 
When a certificate of guardianshli) lias been granted 
under xict XL of 1858, it is hy the terms of tliat 
Act, and not hy reference to Mahomedan or Hindu 
law, that the period at which tlie ward is to be con- 
sidered of full age must bo detenniued. Mahomed 
Aesgd Chowdhey v. Oosun Bebee 

[2 W. B., 217 

Limit of minor- 
ity . — Discussion as to the limit of minority of Hindus 
(wdio are not proprietors paying revenue to Govern- 
ment), and as to the proper construction of section 
26 of Act XL of 1858. Monsooe Ali r. Ham:dy.-\l 

[8 W. B., 60 

14 . — Rei wnue-paying 

proprietors. — The age of majority fixed by Act XL 
of 1858 is not only for proprietors of land paying 
revenue to Government, but for all persons not being 
British subjects. Laehikant Dutt ®. Jagaban- 
DHXi Chijceeebhtty . . 8 B. L. B., Ap., 79 

S. C. Lhoktiee Kant Dutt u. Jugobundhoo 
Uhuueeebuity , » .IIW. B.^56i 
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MAJOEITT, AGE OP.-Person subject 

to Act XL of 1858 — continued, 

15. J itrisdiction . — 

High Court j original jurisdictio^i. — The i)eriocl of 
jiiinority among Hindus, by the operation of Act XL 
of 1S58, extends to eighteen years, as well within 
the original civil jurisdiction of the High Court as 
witliin tlie jurisdiction of the Civil Courts in the 
inofussil, and that whether the father is alive and of 
full age or not. Jabunath Mitter n. Bolychafd 
Dutt . , . * , 7 B. L. B., 607 

10. » — — - - iPoiuer to sue . — 

Act XL of 1858 i s. 3. — Where a i)ersoii (a native of 
tliis country) has not attained tlie age of eighteen 
years, he is not competent to institute and maintain 
a suit without the intervention of a guardian ap- 
pointed under section 3 of Act XL of 185S. Noon 
Ahmed v. Lulta Peeshad » . 2 H, W., 189 

17. - — - — ^European British 

subject. — The defendant was, at the time of making 
a promissory note, of the age of nineteen years. The 
evidence showed that lier fatlnjr was born at sea, and 
lived the greater part of his life at Calcutta. It was 
not showm of what country his parents were, or 
whether the ship in which he was born was a British 
ship. The defendant pleaded minority at the time of 
making the note. Meld^ the defendant was not a 
European British subject, and not exempted from 
the operation of Act XL of 1858. She, therefore, 
attained her majority at eighteen years. Archee 
V. Watkins « « . 8 B. L. B.j 372 

18 . Act IX of 1875 

{Majority Act), s. 3. — Minor. — A minor, of wliose 
person or property a guardian has been appointed 
under Act XL of 1858, does not attain his majority 
wdien he completes the age of eigliteeii years, but 
when he completes the age of twenty-one years. 
Khwahish Ali V. SuEju Peasad Singh 

[I. L. B., 3 All., 598 

;i 9 . European Britisli subject 

not domiciled in India. — Capacity to contract. 
— Minor y Suit against . — Cityil Frocedure Code, s. 
443. — Majority Act, IX of 1S75. — Lex loci.— Con- 
tract Act, IX of 1872, s. 11 . — Cheque. — Liability 
of indorser. — Act XXVI of 1831, ss. 35, 43, — A 
cheque was indorsed in blank by a European Britisli 
subject who at that time was under twenty years of 
age, and was temporarily residing, and not domiciled, 
in British India. It w'as subsequently dishonoured, 
and a suit was then brought hy the bank which had 
cashed the cheque, to recover the ainoiint from the 
indorser and drawer. The former alleged that the 
drawer had requested him to sign Ins name to the 
cheque, saying that it was a mere matter of form, 
‘and he would not he liable for the amount, and that 
the bank would only cask the cheque when indorsed 
by him ; and in consequence he consented to indorse 
it, hut that he did so without any intention of incur- 
ring liability as indorser ; that he received no consi- 
deration, and that his indorsement was in blank, and 
not in favour of the bank, and was converted into a 
special indorsement without his knowledge and con- 
sent. The Court held that, at the time of indorse- 


MAJOB,ITY, AGE OP.— European Britisli 
subject not domiciled in India — continued. 

meiit, the indorser was a minor under English law, 
and dismissed the suit on the ground of minority. 
Meld that if the Court was satisfied of the fact of 
the defeudaiiPs minority, it should have complied 
with the provisions of section 413 of the Civil Pro- 
cedure Code. Meld that, assuming the indorser to 
have been sid juris, the indorsement, taken in con- 
junction with the facts proved, established a contract 
by which the indorser was bound to pay the cheque. 
Fer Steaight, OJfg. C. J., and Buthoit, J., 
that it was by no means clear or certain that there 
was any rule of international law recognising tlie lex 
loci contractus as governing the capacity of the per- 
son to contract, but that, assuming such a rule 
to he establislied, the specific limitation of the 
Majority Act (IX of 1875) to ^‘domiciled persons” 
necessarily excluded its application to European 
British subjects not domiciled in Britisli India; that 
section 11 of the Contract Act must be interpreted 
as declaring tliat the capacity of a person in point of 
age to enter into a binding contract was to be deter- 
mined by his own personal law% wherever such law 
\vas to be found ; that this rule w'as not affected by 
tlie Majority Act, so far as concerned Iversons tem- 
porarily residing but not domiciled in British India, 
wliose contractual capacity \s'as still left to be gov- 
erned hy the personal law of their personal domi- 
cile ; and that such law in the case of European 
Britisli subjects was the common law of England, 
which recognised twenty-one as the age of majority. 
Far Oldeield, J., that by the rule of the jus gen* 
Hum, as hitherto understood and recognised in Eng- 
land, the Lex loci would govern in respect to tlie 
capacity to contract, hut that in framing the Indian 
Majority Act, which was the lex loci on the subject 
ill India, the Legislature w'ould appeal not to have 
adopted that rule, but, by limiting the operation of 
the Act to persons domiciled in British India, to 
have intentionally excluded from its operation per- 
sons not domiciled there, and to liave left such per- 
sons to be governed by the law of their domicile. 
Fer Beodhuest, J., tliat Act IX of 1S75 was intend- 
ed by the Legislature to bo applicable, and in fact 
was applicable, only to European British sulijccts 
domiciled in those parts of India referred to in sec- 
tion 1, and that to any other European British sub- 
ject whose domicile was in England, but who was 
temporarily residing in any part of India above 
alluded to, the privileges aud distibilities of minority 
attached until he had attained tlie age of twenty-one 
years, Bohilkhand and Kumaon Bank v. Bow 
[I, L, B,, 7 All., 490 

20. — Maliomedan over 16 years 

of age before Act IX of 1875 earae into 
force. — 'Capacity to contract. — Mahoyntdan laic . — 
Act IX of 1872 {Coyitract Act), s. 11. — Act XL 
of 1858 {Bengal Minors Act), s. 26. — Act IX of 
1875 {Majority Act), s. 2 (c).— In a suit upon a 
bond executed on the 5th June 1875 by a Malio- 
medan who at that date wuis sixteen years and nine 
months old, the defendant pleaded that at the time 
wdien the bond was executed he was a minor, and 
that the agreement was therefore not enforceable as 
against him. Meld that the defendant, having at 
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MAJOKITY, age OP.-Mahomedan over 

IQ years of age before Act IX ot ib/b 
came into foicce--oonhmied. 
tlie date of the execntioii of the bond reached the 
full a«’e of sixteeia years, and so attained majority 
under the Maliomedan law, which, and not the rule 
contained in section 26 of the Bengal Minors Act 
(XL of 1858), was the law applicable ^ him under 
L‘ction 2 (c) of the Majority Act (IX of 18/o) 
before the Mter Act came into force, was competent 
in respect of age to make a contract in the sense of 
section 11 of the Contract Act (IX of 18/ 2), and the 
agreement was therefore enforceable as against him. 
The rule contained in section 26 of the Bengal 
Minors Act is limited by its terms to - the purposes 
of that Act,’" which provides exclusively for the caie 
of the persons and property of minors possessed o± 
nronerty which has not been taken under the protec- 
tion of the Court of Wards ; and it is to such persons 
only, when they have been brought under the opera- 
tion of the Act as in it provided, that the prolonga- 
tion of nonage under section 26 applies, 

Bass Wilayet Husain . I. L. K., i iLU., 

European Eritisli subject. 

^Laio governing capacity to oontract.j-TiiQ lex 
loci contractus determines the capacity ot a person 
to contract, and reference ought not to he made 
to the law of liis domicile of origin. The privileges 
and disabilities of minority, so far as they are not 
removed express enactment, attach to Buropeaii 
British subjects in this country until they have 
att'iined tlie age of twenty-one years. The same 
rule oueht, on principles of justice, e^iity, and 
r .1 conscience, to bo observed in the iNon-Begii- 
I'lneii as in tbe i-legiilatioii Provinces. Heatiset v. 

. . . 3N.W.,338 




he was horn in 1848; that Ihs great-granclfather 
was accordiivg to the tradition of the family, ^a 
European ^bivb of what country in Europe he did 
not know) residing at Madras, and his grandmother 
ii r^'tive, Hindu '"or Mahomedaii; that he did not 
iaiow whether his great-grandfather and great- 
oMviudmotlier were married, or who his grandmother 
was or whether his grandfather was married ; that 
InV father married a lady hearing an English name; 
that he bimscif and all his relations ivere Christians ; 
that he was born in Calcutta, and knew of no 
i-ela lives in Europe. Held that he was the legiti- 
imne doscendant of a European British subject, and 
Hi^reiore his age of majority was twenty-one years. 
ilOLLO .. SMITH . . 1 B. L. K., O. C., 10 

- Bombay Minors Act, XX of 


A . stated that 


MAJORITY, AGE OP.— Bombay Minors 
Act, XX of XQQ^—contimiei. 
looked in Bai Kesar v. Bai Omtga, 8 Bom., J. O., 
S3. The meaning of the 1st section of Act XX ot 
1864 when I’egai’ded in connection with the sct|uel 
thereof Lhieh provides, for the infonnation of tlie 
Civil Court, no such means, regarding the deaths ot 
persons leaving infant children, as would enable the 
Court to act ex mero mohf. in every such case), is 
that the care of the persons of all miuors (not 
being European British subjects) and the charge 
of their property shall he, as expressly provided in 
the Bengal Minors Act, XL of 1858, - subject to the 
jurisdiction of the Court;” and there is nothing in 
the subsequent sections of the Bombay Minors Act 
which wmuld lead to the conclusion that, until the 
Court is moved to exercise its jurisdiction, the care 
of the minors themselves or the charge of their pro- 
perty is vested in the Court, or that more was intend- 
al than that, like the Court of Chancery in England, 
the principal Civil Courts of districts should have 
the ri^^’ht, if moved so to do, and it they so think 
propei% to take care of the persons of minors and 
charo'e of their property ; and that, until the Court 
does'so, the minors cannot he regarded as wards of 
the Court, or their property as in its charge. It is 
only for the purposes of Act XX of 1864 that 
eighteen is laid down as the age of majority (section 
30). The Legislature has not, by that Act, intend- 
ed to prescribe eighteen as the age of majority for 
all persons of all castes and creeds and for aU pur- 
poses. That limit is not applicable to any person 
until the Act bo brought into play by the exercise of 
the Civil Court’s jurisdiction. One member (al- 
though au infant) of an undivided family, governed 
by the Mitakshara law, has not such an interest in 
the joint property as is capable of being taken charge 
of and managed by the Civil Court or a guardian 
appointed under Act XX of 1864. Whether, 

under Act XX of 1864, the principal Civil Court of 
original jurisdiction in the district can take charge 
of the property of a person who has completed his 
sixteenth year, hut is under eighteen. Shivji 
Hasam n. Datu Matji Khoja . 12 Bom., 281 

MALABAB B AW-CUS T O I) Y OF 
CHILD, 


- Nephetvs . — Guardiansliip^ lligM of.- 


1884 .— ifiwor.— A Hindu to whom Act XX of 1864 
(Bombay Minors Act) is not applied, and who is not 
Governed by the Majority Act, 1875, attains hismajo- 
rity when he attains the age of sixteen years. Shid- 
deseeay r. Ramcha^'HEAEay 

[I. L. R., 0 Bom., 463 

24, — — Charge of pro- 

perty of niiuor. — Act ^Zi of 1858, s. 2. Under Act 
XX of 1864, section 1, it is the charge of a minor’s 
property, and not the property itself, which shall vest 
in the Civil Court a distinction which has been over- 


Ground for exe^rcise ofjm'isdiction of Civil Court. 
The Civil Judge removed two children, governed by 
the rule of Marmnakatayam, from the custody of 
their kariiavan, and placed them under the guar- 
dianship of their father. Meld, by the High Cbiirt 
on appeal, that the order should be reversed on the 
grounds that no case had arisen for the exercise of 
the Civil Judge’s power, and that the order was 
wholly opposed to the very principle upon which 
Marumakatayam depends, Thathu Baputty v. 
Chakayath Chathe . . 7 Mad., 179 

MALABAR LAW-CUSTOM. 

T, Hambudri Bralimaiis. — Froof , — 

Adoption of sister^ s son . — A Division Bench of the 
High Court having directed an issue to he tried by the 
Subordinate Judge of North Malabar as to whether. 


( ) 
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MAh AB AE. Ii A-W- CUSTOM.-Hambudri 

Br ahmans ~cf o nti nued. 

liy tlie custom of Malabar, the adoption of a sister^s 
son among ISTambiidri Brahmans was validj -the 
subordinate Judge examined eleven witnesses select- 
ed by the parties to the suit*, all of whom were de-' 
scribed as Nambiidris of note in both districts of. 
North and South Malabar. These witnesses (with 
the exception of ’ one. whose testimony was self -con-. 
tradictory) agreed that the adoption of a daughtei’^e 
or sister^’s son is recognised by the customary law of 
Malabar> and supported their opinion by giving 
instances of such adoption which had taken place 
within their knowledge^ and named the persons 
alleged to have been adopted in pursuance of the 
custom as holding estates by virtue of the title 
thereby acquired. The Division Bench referred to a 
Pull Bench the question whether the evidence suffi- 
ciently established the custom alleged. Held by the 
Pull Bench (TueneU, C. Ji, Innes, Kindeeseet, 
and Muttfsami Ayear, JJ.) that the evidence was 
sufficient to establish ’ that the adoption of a sister’s 
son by Nambudri Brahmans is sanctioned by the 
customary law of Malabar. (Per Tfenee, C \ J., 
and Kindeesley, J.) Semble, — The ruling in 
Gopala^t/an v. Ragupathi At/pan, 7 3£ad., 250, as 
to what constitutes sufficient proof of custom, has 
been too strongly expressed. Eeanjoli Illath 
V iSHNF Nambttdei V. Eeanjoli Illath Keish- 
NAN Naiibfdex « . . I. L. B., 7 Mad., S 

2, NTambudris. — Introduction of 

stranger to perpetuate existence of illam. — Accord- 
ing to the custom prevailing amongst Nambudris in 
Malabar, a person may be introduced into an illam 
(family) to perpetuate its existence. Such person 
thereupon becomes a member of the illam, and is 
prwid facie entitled to exercise the uraima rights of 
the illam (i.e., to act as trustee of temples, the here- 
ditary trusteeship of which is vested in the illam), as 
well as to enjoy the properties belonging to the 
illam. Keshayan v. Vasudeyah 

[I. Ii. B.,7Mad., 297 

■3. Custom in family of tlie 

Zamorin Bajas of Calicut . — Presumption as to 
property in possession of member of family. — Accord- 
ing to the custom obtaining in the family of the 
Zamorin Bajas of Calicut, property acquired by a 
stanom-holder and not merged by him in the pro- 
perty of bis stauoni, or otherwise disposed of by him 
ill his lifetime, becomes, on his death, the property of 
the kovilagom in which he ivas born, and, if found 
in the possession of a member of tbe kovilagom, 
belongs presumedly to the kovilagom as common 
property. Viea Rayen Valia Raki (Bayi oe 
Calioft) , . , I. L. B., 3 Mad., 141 

MALABAR LAW—BWDOWMEN'T. 

Uralans. — Agreement to increase 

number of uralans {trustees). — Binding effect of on 
minority.— An agreement by the majority of the 
uralans (trustees) of a Malabar devaswam (temple) 
to increase the number of uralans is not binding on 
a dissentient minority. Narayanan v. Seidharan 
[ I. L, B., 5 Mad., 165 


MALABAB LAW-»EN‘DOWMBN1?.-~‘Di'- 

alans — continued. 

2 ^ — Trust mmiage'^ 

ment. — PoiOer of ‘iuajority . — Wliere the majority 
of the uralans of a Malabar devaswam agreed to 
renew, a kanain on terms beneficial to the devasvMiii 
after the question of the renewal had been fairly con- 
sidered by all the uralans, — Held that the decision 
of the majority was binding upon a dissentient min- 
ority. Chaeayub Teramath v. Ukath Laeshmi 
[I. L. B., 6 Mad., 270 

3. Alienation of endowed pro-*- 

perty. — Sale of Joint property . — Uralans of devas- 
wam. — Sale by one taraicad loithout consent of others, 
— When the uralans of a devaswam ivere four tara- 
wads, — Held that a sale of tlie urayaina right by one 
taraivad> without the consent of the others, w-as alto- 
gether invalid, and that the vendee could not redeem 
a kanam mortgage of the devaswam land, tliongli th^ 
mortgagor ivas karanavan of the tarawad wiiieli as- 
sumed to sell the urayaina right. Ukanpa Vae- 
eiyae V. Ramen Nambfdiri . . 1 Mad., 262 

4. Transfer of right to manage 

tempole. — Lease. — A transfer of the right to manage 
a Malabar temple and its lands by way of lease for a 
sum of money is illegal. Rama Varma Tambaean 
V. Raman Nayae ^ . . I. L. B.., 5 Mad., 89 

5. Alienation . — Cus- 

tom . — The founder of a Hindu temple who provides 
that the uralans (trustees or managers) thereof for the 
time being shall be the karanavans (chiefs) of four dis- 
tinct families, may be supposed to have established this 
species of corporation with the object of securing* the 
due performance of the ivorship and the due adminis- 
tration of the property of the temple by the instru- 
mentality of a class of persons whom he has selected on 
grounds of special fitness; and it cannot be supposed 
that he intended to empower such trustees at their 
mere ivill to transfer their office and its duties, wdtli 
all the trust property, to a person unconnected with 
the families from which the trustees were to be 
taken, to be used according to Iris discretion. There 
is no authority under the general principles of Hindu 
law for holding that sncli trustees have power to 
make such a transfer. Wliere a custom relied on as 
sanctioning such a transfer implies the right to sell 
the trusteeship for the pecuniary advantage of the 
trustees, that circumstance alone may justify a deci- 
sion that the custom relied on is had in law. Where, 
from the absence of direct evidence of the nature of a 
Hindu religious foundation, and the rights, duties, and 
powers of the trustees, it becomes necessary to refer 
to usage, the custom to be proved must be one wdiicli 
regulates tbe particular institution. The cases of 
Greedharee Dossv. Hundo Kisliore Loss, 11 3Ioore^s 
T.A.,405; and Rajah 3IuUu RamaUnga Setiipati v. 
Perianayagam Pillai, L. R., 1 J. A., 209, referred to 
and approved. Vurmah Valia v. Rati Vfrmah 

[I. L. B.., 1 Mad., 235 
L. B., 4 I. A., 76 

Affirming decision of High Court in A^aema Amalia 
(Rajah of Cherakot Ivovilag-om) v. Kotta- 
YATH Kiyaki Koyilag-ath Reti A" arm a Mootha 
Rajah . . » . .7 Mad., 210 
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MALABAB LAW — EISTDOWMEIfT — 

cmtinned, 

0. Alienability of « stbanam ” 

Isdidsr—I^aymeni of debt .— attached to the 
“ sthanani^^'of sthaimmdars in Malabar are, niiless 
the contrary be specifically proved in any particular 
case, liable to alienation and charge, at all events for 
the payment of debts inciiiTed for the conservation 
of the sthanam. Chemmihikara. Muppin Katr t). 
IviiiYANAT Ukona Menok . I. li. B., 1 Mad., 88 

See Vexkateswara Itar- -u. Shekhari Varma 
[I, L. B., 8 Mad., 884 : L. B., 8 I. A., 148 

Y, Grant of ^jerpetual 

The grant of a perpetual lease at a fixed rent 
is not necessarily beyond the powers of a stlianam- 
holder in a Malabar royal family. Mana ViKRAAtAN 
V. SuNEARA^r Pattab . I. L. E., 4 Mad., 148 

MALABAB LAW-GIPTo 

X. Validity of gift. — Delivery of 

possession . — Pialntltf sued to recover certain land in 
virtue of an alleged gift from her deceased husband. 
The parties were subject to the Marumakatayam 
law. The facts were that the land being in the hands 
of tenants, a deed of gift with the counterpart lease 
was delivered by the donor to the plaintiff. It did 
not appear that there were any title-deeds belonging 
to the property. Seld, reversing the decision of the 
Principal Sudder Amcen, that the rule of lav/ applicable 
is that a gift is perfectly valid if such delivery is 
made as the nature of the object i^ermits, and that 
this had been done in the present case. Warnathan 
Ka^eile CniEETiiAi V. Ketakaeath Pyeee Kit- 
BTJP ...... 6 Mad,, 194 

2 Bestrietion on enjoyment.— 

Attempt to create estate subject to incidents of 
Malabar tarawad property. — Sale of interest of 
donee by fidgment-or editor. — The owner of certain 
land in Malabar made a gift thereof to Ids two sons 
and daughter, with the intention that it should ^be 
enjoyed by them subject to the incidents of taiWad 
pi'operty, — he., that the estate should he impartible 
and held by tho donees as joint family estate des- 
cendible to the heirs in the female line. Meld, that 
the interest of one of the donees in the land was 
liable to he attached and sold in execution of a decree 
against him. jSTaeayai^an v. Kannait 

[I. B,, 7 Mad., 815 

MALABAB L A W—IFHBBITAT^CE. 

Issue of parents governed by 

different systems of law.— Where a wmman 
belonging to a Malabar tainvad governed by the 
Marumakalayam law (succession by nephews) has 
issue by a man who is governed by the Makatayain 
law (siicce.'Tlon by sons), such issue are primci facie 
entitled to their father’s property in accordance wdth 
the Ivlakatayam law, and to the property of their 
mother’s tarwad in accordance with the Marumaka- 
tayam lav/. Chateunni 'V. Sarkaean 

[I. L. B., 8 Mad., 238 

% Mrambndris.—J^z^SeHtece.— 

Sarvasmdhanam marrLage.---Mights of son.-^ Among 


MALABAB' LAW - IMHEBITAIICE.— 

Mambndris— coiiif imied. 

Namhiidris in Malabar, tbc son of a daugliter given 
ill tbe Sarvasvadlianam form of marriage does not 
inlierit in tbe family of his father so long as other 
heirs exist, Kumaean v. Maeayanak 

[L L. B., 9 Mad., 260 

2 , Mode of sttceession to Pol- 

liam. — Private property left hypoligar. — The mode 
of succession in a polliain is not such as to render 
the holder responsible for tlie debts of liis predeces- 
sor. There is not a continuance of the previous 
estate in each successive holder, hut a fresh estate 
created by the gift. However, as respects private 
property left by a deceased poligar, liability to the 
extent of the assets taken will attach upon the takers, 
if there was an obligation upon the owner of the pro- 
perty so taken to pay the debt. Subba Chetty v. 
Masti Immaei . . . • 8 Mad., 808 

MALABAB LAW-JOIHT FAMILY. 

Taverai. — Success ion. — Tarwad. 

— In Malabar the word “ taverai ’’ has several distinct 
meanings. In the families of the princes all the 
houses have separate property, and the senior in age 
of all the houses succeeds to the royalty with the 
property specially devoted to it. This mode of suc- 
cession may he regarded as rather due to public 
than to private law. Private families have some- 
times adopted the same customs, hut there is the 
strongest presumption against the truth of this in 
the case of the private family. Families becoming 
very numerous have often split into various branches. 
In the language of the people, there is community 
of xiurity and impurity between them, but no com- 
munity of property. In the only sense of the word 
with which Courts of Justice are concerned, people 
so related are not of the same tarwad. Wliere there 
are several Imuses bearing the same original tarwad 
name, hut with an addition, and there is* no evidence 
of the passing of a member of one house to another, 
there is the strongest ground for concluding that this 
separation has taken place. Erambapalli IvOea- 
PEN Nayab V, Erambapalli Ciienex Nayae 

[6 Mad., 411 

2. Joint jDroperty. — AeqnisUion.s 

not disposed of in lifetime. — Family property. — Pre- 
sumption from position of karaiiacan. — By the law 
of Malabar all acquisitions of any nicin!)er of a 
family which he has not disposed of in his lifetime 
form part of the family property. The acquirer, 
however, may, during his lifetime, hold, alienate at 
once, and encumber, his self-acquisitions. A karana- 
van, in possession of the family funds, is presiiiiieil 
to have made all acquisitions with them and for the 
benefit of tho corporate body. But such presuiiiptiou 
is not irrebuttable, and his alienation or charge of 
such acquisitions made during his lifetime may bo 
valid., Kallati Kua^ju Menon v. Palat Erracha 
Meiton 2 Mad., 16JS 

3. — - Self-aequired property. — As- 

sets for payment of debts of deceased acquirer in 
hands of tarivad. — The self-acquired property of a 
member of a Malabar tarwad, which, not being 
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MALABAR. LAW-JOIKT FAMILY.— 

Self-aeqiiired pTOp^Ttj~-^(W7iiimied. 

disposed of at tlie deiitli of tlieacquirev, lapses into 
tlie property of tlie tarwad, enures as assets of the 
deceased for the payment of his debts in the hands 
of tlie members of the tarwad. Ryeappan Nambiar 
V . Kelu Kueup . . I. L. E.., 4 Mad., 150 

4, Property assigned for sup- 

port of females. — LiahUUi/ of, to attachment in 
exeen f ion of decree against karanaxan. — Property as- 
signed by the males of a Nayar family for the sup- 
port of tlieir females is still family property, and 
liable as sncli to be taken in execution of a judgment 
against tbe karana%'an. Paeiiakel Ivondi Meiton 

VADAKENTii IvuNNi Penna . 2 Mad., 41 

5. Sale of tarwad property. — 

Poicers of haranamin. — Assent of memlers of tarwad, 
how far necessarg. — There is no rule of Malabar law 
tliat the assent of every member of a tarwad is 
necessary to render valid the alienation of tarwad 
jiroperty. Kalliyani v. Naeayaka 

[I. L. B.., 9 Mad., 266 

- — Claim for improvements 

effected by anandravan in tarwad pro- 
perty. — An anandravan has no right to tbe value 
of the improvements effected by him on tarwad pro- 
perty upon surrender to the karanavan, when such 
improvements are not made with private funds. 
Ueamkumaeath Kannan Natae V . Ubaaikuma- 
eath Tenjtcf Nayae , „ I. L. E.., 5 Mad., 1 

7^ Eight of member of tarwad 

to an account. — llight to succeed to management 
of fam/ilg praperig. — An individual member of a 
tarwad governed by tbe Marumakatayam rule has 
no riglit to an account from the karanavan. Each 
member of a tarwad has a right to succeed by seni- 
ority to the management of the family propeiffy. 
KuNiQ'AEATir V. Aeeangaden . 2 Mad., 12 

3, Eight to manage illom. — 

JSfamhiidri familg, — The right of the eldest member 
of a Nainbudri family to manage the illom is abso- 
lute ; and where a junior member has in fact managed 
it, then this is presumed to have been with the per- 
mission of the former, who may at any time take 
up the actual control. Nambiatan Nambudiei r. 
Nambiatae' Nambijdiei . . 2 Mad., 110 

9^ Eight to manage tarwad. — 

Might to revoke ageneg. — A karanavan who appoints 
a junior anandravan as his agent to manage part of 
the tarwad projicrty, can, on behalf of the tarwad 
family, revoke the authority at any time and take 
the management into his own hands. Gotindak -y. 
Kaknaean . . , I. L. ■ R., 1 Mad., 351 

10. Power of karanavan to re- 

nounce privileges and duties of office.— 
Semble, — A Ivaranavan cannot part by contract so as 
to be unable to resume them, with the privileges and 
duties which attach to his position as karanavan. 
Cheeueomen alias GoYi^irDEN Naib v. Ismaba 

[6 Mad., 145 

11, Alienation of joint family 

property. — Signattire of karanavan as indicating 
consent. — According to Malabar lawq a sale of family 


MALABAR LAW-JOIFT FAMILY.— 

Alienation of joint family property — 

continued. 

property is valid when made with tbe assent, ex- 
press or implied, of all the members of the tarwad, 
and when tlie deed of sale is signed by the karanavan 
and the senior anandravan if sui juris. Such signa- 
ture is primd facie evidence of the assent of the 
family, and the burden of proving their dissent lies 
on those who allege it. Kondi Menon v. Sbait- 
gineeaoatta Aiiammada . . 1 Mad., 248 

12, Mower of Icarana^ 

mn. — Anandravan. — The assent of the anandravans 
is necessary to a sale of tarwad land by a karanavan. 
The chief anandravaids signature to the instrument 
of sale is sufficient but not indispensable evidence 
of such assent. Kaipeeta Ramek v. Makehatib 
Mxjtoeen 1 Mad., 359 

13. "Purchaser, Duty 

of. — 'Notice. — It is the unquestionable law of Mala- 
bar that tarwad property is inalienable, except in 
cases of adefiuate family necessity, in such cases 
alienations will be upheld ; but it lies upon tbe pur- 
chaser to make out with abundant clearness that the 
purpose was a Ywoper one. The assent of the senior 
5inandravan is some (but rebuttable) evidence that 

: the purpose \vas proper. Semhle, — That, considering 
the state of Hindu families, a purchaser would be 
: affected w-itli notice by much slighter evidence than 
a purchaser in other countries. Koyilothputen 
PFRAYIL MANOKI KohAN NaTAB V . PUTHENPCT- 

RAYiB Manoki Chanda Kayae . 3 Mad., 294 

14 ^ Qlti mortgage . — 

Karanavan, Fotver of. — A karanavan singly may 
make an otti mortgage. Edalhil Itti Kopashon 
Nayae 1 Mad., 122 

15. Aut h 0 ri tg o f 

karanavan of tarwad to alienate endowed pro- 
perig. — The authority of a karanavan to make alien- 
atioiis of the immoveable property of tbe tarsvad 
stands on a different footing from liis power to 
pledge the credit of the tarwad. The karanavan is 
not the agent of tbe family to make alienations, but 
must have special authority in each case. Kombi 
Achen V . Laeshmi Ahma 

[I. L. R., 5 Mad., 201 

10^ — Position of karanavan. — 

Trustee. — Parties. — A karanavan is not a mere trus- 
tee, nor do the rules of Courts of Equity as to the ne- 
cessity of making cestui que trusts parties to suits 
against trustees by strangers apjily to the case of 
a karanavan and the members of tbe tamvad. Status 
of a karanavan discussed. Varanakot Narayanan 
Naaibuei V . Varanakot Narayanan Nambijei 

[I. L, E.., 2 Mad., 328 

17. The Yiosition of a 

karanavan is not analogous to that of a mere trus- 
tee, officer of a corporation, or tbe like. Tiie person 
to whom the karanavan bears the closest resemblance 
is the father of a Hindu family. He should not be 
removed from his situation exceiff on tbe most 
cogent grounds. Tbe solution of tbe difficulties 
which the state of families and property in Ma’abar 
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Position of karanavan—eoM^mwecZ. 

“will always create will not be assisted by bringing" in 
tlie anarchy and insecurity which will always follow 
upon any attempt to w^eaken the natural authority of 
the karanavan. Eeatanni Revitaemait v. Idtaptt 
Reyiyaemak . . . I. L. B., 1 Mad., 153 

j8. Power of karaiiavan.--In- 

cidents of property held by tarwad and by joint 
Hindu family distinguished. A Court has no poiver 
to confer on karanavans larger powers than such as 
are sanctioned by usage. If such powders are insuffi- 
cient to secure to tarn^ads the full enjoyment of 
their estates, or if they are so limited as to interpose 
obstacles to the est-ahlishment of ne-w industries, the 
extension of such powders must be sought from the 
Legislature. PoNAAtniLATH Paeapeayan Ivttn- 
HAMOD HaJEE V. POFAMEILATH PaEAPEAYAN KuT- 
TiATH Hajee. Toe v. Ponambtllath Paeapeaya>^ 
Kunhamob Hajee . . I. L. E., 3 Mad., 169 

19. Powers restricted 

ly family arrangement. — The ordinary powers of the 
karanavan of a Malabar tainvad can be restricted by 
a family agreement to which he is a party, and if, in 
breach of such agreement, the karanavan makes an 
alienation to a stranger who has notice of the agree- 
ment, the tarwad is not hound by the alienation. 
Kanka Pishaeodi V. Kombi Achen 

[I. L. E., 8 Mad., 381 

20. — Karanavan, Decree against. 

— iEccecntion against tanvad g)ro'periy. — Sale . — 
Piglit of purchaser. — lies judicata — Pight of junior 
mernher of tarwad not impleaded to contest sales of 
tarwad property in execution of decree against 
Tcaranaxan sued as such. — When the karanavan of a 
Malabar tarwad has not been impleaded as such in 
a suit, and there is nothing on the face of the pro- 
ceedings to show that it was intended to implead 
him in his representative character, tarwad property 
cannot be attached and sold in execution of the 
decree, even though it is proved that the decree was 
obtained for a debt binding on the tarw'ad. Although 
the property of a tarwad may be attached and sold 
in execution of a decree w^hen the karanavan is sued 
as representative of the tarwad, members of the 
tarwad who are not parties to the proceedings, and 
have not been represented in the manner prescribed 
by the Code of Civil Procedure, are not estopped from 
showing that the debt for which the decree was 
passed was not binding on the tarwad. Ittiachak 
«7. Yelappan'. Keishis^a V. Hajttj 

[I. L. B., 8 Mad., 484 

21. — Karanavan^s au* 

thority. — Tarwad hound hy bond fide acts of. — Pro- 
cedure. — Suit against tarwad . — Cavil Procedure 
Code) s. 30.— A landlord having obtained a decree 
against the karanavan and senior anandravans of a 
Malabar tarwad, for the recovery of certain lands 
demised on perpetual lease to the tarwad, on the 
ground that the tenure was forfeited by tlie denial 
of the landlord’s title by the karanavan, the junior 
members of the tarwad sued the parties to that de- 
cree to set aside the decree and also the forfeiture of 


MALABAB LAW— JOINT FAMILY.— 
Karanavan, Decree a.giimBt—conlinusd. 

the tenure, on the ground that the karanavaii Iiad 
acted improperly in denying the title of the landlord. 
It was found tliat the karanavan acted bond fide in 
denying his landlord’s title and in defending the 
suit. Reid that the plaintiffs could not succeed. 
Mueingi-a Mahg-alath Gopalae- Hayae r. Valia 
Tambueatti . . . I. L. R., 7 Mad., 87 

22. — Bindiug effect 

on tarwad. — The karanavan of a Malabjir tarwad 
having sued to redeem certain land belonging to the 
tarwad, which had been demised on kanara, consent- 
ed to abide by the oath of the mortgagee as to the 
genuineness of the kanam. The mortgagee having 
taken the prescribed oatli, the suit “was dismissed. 
Reid that the junior memhers of the tarwad wn.n*e 
not estopped hy the decree in such suit from re- 
deeming the land. Where fraud or breacli of duty 
by a karanavan is proved, his act must be treated 
as a fraud upon his power, and will not hind the 
tarwad. Thenju v . Chimmu 

[I. L. E., 7 Mad., 413 

23. — Suit by anandra- 

vans to set aside a sale in execution of decree against 
their haranavan) lohen maintainable. — The lands 
sued for being the jemn of a devasam were sold in 
execution of a decree obtained by defendant No. 1 
against the uralans. Plaintiffs, being the anandra- 
vans of the nralans, sued to set aside tlie sale, alleg- 
ing that the debt was not contracted for devasam 
purposes and that the decree was collusive. Held 
that the decree was binding on the plaintiffs, unless 
it had been obtained by fraud and collusion. Kelu 
V . Paibel . . , I. L. E>„ 9 Mad., 473 

24. Suit to set aside 

decree and recover lands sold under it. — In suits by a 
branch karanavan of a Malabar tarwad to recover 
certain lands belonging to his branch tarwad, which 
had been mortgaged by a former branch karanavan, the 
plea was that the plaintiff had no right to sue witliout 
the authority of the senior member of tlie family, 
the veliakaimal. Upon an issue sent down (in special 
appeal) hy the High Court, it was found hy the Ciinl 
Judge that there was no binding and peculiar cus- 
tom in tlie family depriving the senior ineniber of 
all management of the property, and vesting it in 
the branch karanavans. Upon tlie final lieariiig it 
was contended tliat the contrary had been so irre- 
vocably fixed by judicial decision as to prevent tlie 
matter from being open to question, and that tliis 
finding was had in law, as being opposed to binding 
decrees of competent Courts. Held, by Holloway, 
J. — (1) that there was nothing coinpelling the Court 
to decide, contrary to the plain rules of law, tliat 
this delegation was irrevocable ; that perhaps it was 
not so even hy the delegator, and still less was it so 
by his successors ; (2) that the fact of the setting 
apart of santam property, if it was set apart, can 
make no difference, and as little can the circuni- 
stance of the income reserved; (3) that there was 
nothing to prevent the Court from deciding that the 
Civil Judge -was right in saying that this was an 
ordinary Malabar tarwad; and (4) that the renun- 
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ciation before tlie Sudder Court was not even irrevo- 
cable as against bim who made it, and certainly 
could not liave the effect of depriving the senior 
member, for all future time, of the rights which the 
law of the country conferred upon him, with the 
correlative duties upon his becoming senior. By 
Scotland, C. — That the Court was not constrained 
to hold that the irrevocability of the arrangement 
effected in 966 by the foiuner head of the family, as 
to the aiiportionmeiit of the family property between 
two taverais, and the inanageinent of each taverar's 
allotment l)y its senior memher, was a matter con- 
clusively adjudicated in the course of the litigation, 
of which there was proof in the records j that such 
arrangement operated only as a personal rennncia- 
tioii and delegation of the rights of management 
possessed by the then head of the tar wad ; and that 
assuming it to have been irrevocable by him, it was 
not binding on the third defendant, admittedly the 
head of tlie family by right of seniority. Appijni 
alias Ayampalli Eaman Kumaean v. Ayanepalli 
Ekanatha Thatai Vaeikaenatan Shang-ttni 

[6 Mad., 401 

25 , Removal of karanavan 

from office. — Ground for removals — When a kara- 
navan was found to have made perpetual grants of 
certain lands belonging to his tarwad for other than 
family imrposes, and to have made demises of certain 
other lands belonging to his tarwad for unusual 
periods on no justifiable ground, — Held that this did 
not constitute sufficient ground for removal of the 
karanavan from his office, his conduct not having 
been sucli as to sho w that he could not be retained in 
his position without serious risk to the interests of 
the family. Eeatanni Reviyaeman Ittapu 
Reyitaeman , . . I. L. B., 1 Mad., 153 

26. Grounds for re- 

moral. — Tarwad proferty. — Foioers of karanavan. 
— The grant of a very improvident lease following on 
a course of conduct pursued for some years, in wduch 
the interests of the tarwad were persistently disre- 
garded, is sufFicieiit ground for removing a karanavan 
from the management of the tarwad property. Bra- 
vanni Revivarman v. Ittayu Revivarman, I. L. R., 1 
Mad., 15S, approved. Ponombilath Paeapeayan 
Kfnhamod Hajee V. Ponambilath Paeapeayan 
Kuttiath Hajsb. Tod v. Ponambilath Paea- 
PEATAN KuNHAMOD HaJEE 

[I. L. B., 3 Mad., 169 

MALABAB LAW— MAINTBNAISTCE. 

1 . BigM to maintenance. — Anan- 

dravan. — Semhle, — An anandravaif s right to main- 
tenance is merely a right to he maintained in the 
family-house. Kunig-aeatu v. Aeeanoaden 

[2 Mad., 12 

2, Anandravan . — 

Though the general rule is that an anandravan can- 
not have separate maintenance, there are exceptions 
to that rule. Peeit Bayae v. Ayyappan Nayae 

[I. L. B., 2 Mad., 282 


MALABAB LAW - MAINTENANCE.— 
BigRt to maintenance — continued. 

3^ ' Anandravan . — 

Misbehaviour. — A karanavan (manage!*) of a Malabar 
tarwad (family) is not justified in excluding an anan- 
dravan (junior member) from participation in the in- 
come of the family property on the ground of mis- 
behaviour or because the anandravan lias otlier pro- 
perty of his own. Putanvitil Teyan Naie v. 
PUTANYITID RAOAVAN MaIB 

[I. L. B., 4 Mad., 171 

4 ;^ — gip-l III member of 

tarwad residing in family house. — Remedy. — A 
member of a Malabar tarwad living in the tarwad 
house cannot bring a suit against the karanavan for a 
monthly allowance in money on the ground that the 
karanavan does not make sufficient provision for his or 
her maintenance. Ktjnhakmatha v . Kynhi Kutti 
Ali .... I. L. B., 7 Mad., 233 

5^ Karanavan , — 

Practice of alloicing Icaranavan half the net income 
disapproved. — In suits for maintenance against the 
karanavan of a Malabar tarwad, the practice of award- 
ing one moiety of the net income of the tarwad to 
the karanavan is not authorized by law. Naeatani 
V. Goyinda . . . I. L. B., 7 Mad., 352 

6, Member of tartcad 

iviih private means. — The fact that a member of a 
Malabar tarwad has private means does not affect his 
right to subsistence where the income of the tarwad 
is sufficient to provide for all a suitable subsistence ; 
but when the income is insufficient for this purpose, 
the karanavan must take into cousideration the pri- 
vate means of each member. Putanvitil Teyan 
Nair v. Putanvitil Rayavan Kair, I. L. R., 4 Mad., 
171 , distinguished. Thayu Kunjiama v. Shun- 
&UNNI Valia Kymal . . I. L. R., 5 Mad., 71 

7. Member of tarivad. 

— Taverai. — A memher of a tarwad divided into 

taverais ’’ with separate dwelling-houses may claim 
to be maintained by the karanavan in the house of 
the taverai to which he or she belongs. Chala- 
YIL Kandotha NallatvAndiyilPaeyadi V. Chala- 
YIL Kandotha Chathd Naaibiae 

[I. L. B.., 4 Mad., 169 

3 ^ Maintenance of 

families of male members by tarivad. — In Nortli 
Malabar the male members of a ISTayar tarwad are by 
custom entitled to receive from the karanavan an 
allowance for the maintenance of their consorts and 
children while living in the tarwad house. Vaei- 
EAEA Vadaka Vittil Valia Paeyatthi V. Vaei- 
KAEA Vadaea Vittil Kamaean Nayae 

[I. L. E-., 6 Mad., 341 
9, Mapillas. — Se- 

parate maintenance. — Marriage. — The junior male 
members of a Mapilla tarwad governed by the 
Marumakatayam law are entitled to maintenance 
from the tarwad Ydieii living in the houses of their 
consorts and also to a higher rate of inainteiiaiiee 
when living wdtli their consorts than when living as 
single men. Chowakaean Oeeataei Bappan v . 
Chowakaban Chbeia Oekatan Maekt 

[I. L. E., 6 Mad, 250 
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Kanam mortgage.— Tlie ques- 
tion whether a kanain is to be regarded as a lease or 
a mortgage depends upon the object for which the 
tenure was created. ^Vhere a kaiiam is granted as a 
security for tlie repayment of moiiey advanced to the 
jenmi, tlie law of limitation applicable to mortgages 
inust be applied. Nellaya Vabiyath Silapani v, 
Vadakipat Manakel Ashtamubti Nambudri 

[I. li. R., 3 Mad., 382 

2, — Failure to give 

po,uesnon. — ItigM of mitfnr moneg advanced on it. 
— Wlien the deinisor of land under a kanam agree- 
ment is unable to give possession, the deinisee may 
repudiate the contract and recover the amount ad- 
vanced. Vayalil PtTDiA Madatuemmil Moidin 
Kuttiayissa V. Ubaya Vaemavalia Rajah 

[2 Mad., 315 

3/\,. — — — Suit for redemp' 

iio)i.-~-Ex'press agreement . — Although the right to 
hold for twelve years is inherent in every kaiiam ac- 
cording to the custom of the country, it is competent 
to the jenmi to exclude this right by express agree- 
ment. Shekhaba Panikeb V. Rabu Nayab 

[I. li. R., 2 Mad., 193 

4, Right to hold for 

twelve, gears.— A kanam-holder who denies his jen- 
nies title forfeits his right to hold for twelve years. 
Ramen Nayab v. Kandapuni Nayab 

[1 Mad., 445 

5, — Right to hold for 

twelve gears. — A kauamdaPs right to hold for twelve 
years depends on his acting conformably to usage 
and tlie jemni’s interest, and is lost if be repudiates 
the jenmi’s title. It makes no difference when this 
is first done in his answer. Mayavanjabi Chu- 
maben V. Nimini Mayuban . 2 Mad., 109 

0. — Right of redenip- 

tion, — Denial of jenmi’s title. — Where a first ka- 
nam-holder in his answer to a redemption suit by a 
second kanam-holder, for the first time denied his 
own kanam, and alleged an independent jenmain 
riglit, — Meld that he had not thereby forfeited his 
right to rely upon the option to make a further 
advance, to which as kanam-holder he was entitled, 
though the denial and allegation were false, and 
though his documents in support of such allegation 
were forged. Paidal Kibavu v. Parakal Im- 
BiciLUNi Kibayu ... 1 Mad., 13 

7. - - Right of tenure . — 

A kaivam mortgagee does not forfeit his right to hold 
for twelve years from the date of the kanam by al- 
lowing the porapad to fall into arrear. Ratjtan v. 
Kabangot Shupan ... 1 Mad., 112 

See also Kijnju Veeay v. Makatieeama Za- 
MoiiiK. Krishna Mannabi v. Shaneaba 
Manavan . . .1 Mad., 113, note 

3 ^ Fjectment before 

expiration of time. — A mel-kanamdar cannot eject a 
kanaindar or his assignee before the expiration of 
tw'elve years from the date of the kanam. Peama- 
TAN Topen Nambudbipad V. Madatil Ramen 

[1 Mad., 298 


MALABAR LAW — MORTGAQB.-Ka- 

ixam Mortgage— 

9 ^ Right to redeein^ 

and make f urther advances . — The holder of a mel* 
kanam may recover the land from the kanam-holder, 
after the expiry of the term of the kanam, on pay- 
ment of the sum advanced by the latter and of the 
value of improvements. The jenmi is not bound to 
give the kanam-holder the option of making fiirtlier 
advances before demising to another tenant on ka- 
nam. Mabaeab V. Munhoeijli Paba:meswaean 
Nambudbi . . . I. L. R.* 6 Mad., 140 

10. Tenant’s right to 

improvements prior to dem ise sued on . — Presumption. 
— Usage. — There is no universal usage in Malabar, 
nor any presumption tliat a tenant is not entitled to 
compensation for improvements eifected prior to the 
date of the kanam under vvliicli he holds, and not 
specially reserved to him by the kanam deed. M'xi- 
PANAGARi Narayanan Nayab v. Virupatchan 
Nambudbipab . . I. L. R., 4 Mad., 287 

11. Redemption of 

kanam. — Amount to he ascertained before decree.-^ 
Value of improvements to he ascertained before 
decree. — Jerimi. — Right to deduct arrears of rent 
due from sum. payable . — When a decree is passed for 
recovery of land demised on kanam on payment of the 
amount received as renewal fee, the amount must be 
ascertained at tbo trial and inserted in the decree. 
On taking an account between the jenmi (mortgagor) 
and kanam-holder (mortgagee), the former, on re- 
demption, has by custom a right to deduct all arrears 
of rent due to him from the sum which lie has to pay 
to the latter, before recovering possession of the land. 
KaNNA PlSHAIiOBI V. Kombi Achen 

[I. li. R., 8 Mad., 381 

12. — Right to set off" 

arrears of rent against claim for improvements . — 
Mortgage of right of kanamdar, how affected . — 
A Malabar jenmi (mortgagor) being entitled, on re- 
demption of the land, to set oil' a claim for ari'oars of 
rent due to him by the kanam-holder (mortgagee) 
against the claim of the latter for compensation 
for improvements, a pledge of his rights to a third 
party by the kanam-holder will not prejudice the 
right of the jenmi to set oil* liis claim lor arrears of 
rent against the sum found due to tlie kanam-holder 
for improvements. Achuta v. Kali 

[I. L. R., 7 Mad., 545 

13. Time for redemp- 

tion . — Where a deed was described as a kanam deed 
and contained stipulations as to compensation for 
improvements, a clause to the effect that the laud u-as 
to be surrendered whenever the aniount advanced 
is ready will not entitle the mortgagor to redeem 
before the customary twelve years^ term has expired, 
but must be construed as referring to a period subse- 
quent to the term of twelve years. Kan aba v. Go- 
TiNDAN . ■ . . I. L. R., 5 Mad., 310' 

14. — Improvements. — 

Trees of spontaneous groioth, — Redemption suit—. 
Costs of ascertaining value of improvements , — Ac- 
cording to Malabar custom, kanam s (mortgages) 
must, on the expiry of the term, either be discharged 
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nam. mortgage— 

or renewed. On redemption of a kanam, the kanam- 
liolder (mortgagee) is not entitled to ciaini under the 
iiead of improveinents tlie value of trees of spontane- 
ous growth. Ill suits to redeem land demised on 
kauam tenure, on payment of the value of improve- 
ments, the costs of the adjudication necessitated by 
tlie refusal of either party to accept the terms of com- 
})ensation offered or demanded by ids opponent should, 
when ttiose terms are reasonalile, be cliarged on the 
party refusing. Nabaxana v, 'Nakayana 

[I. L. B., 8 Mad., 284 

^ Medemption on 

terms of admitted demise, — Improvements, — Local 
custom. — Jenmds right to a moietif.— Arrears of 
rent, — Jenmi^s right to deduct from amount payable 
by him. — In a suit brought against A. and B. for 
redemption of land alleged to have been demised 
to A. on kanain tenure in 1874, and to be held by B. 
under A., it was found that tlie demise of 1874 was 
invalid because it had been executed fraudulently i but 
inasmuch as B. admitted that he was in possession 
under a similar demise of 1855, it was held that 
tlie plaintiff was entitled to redeem on the terms 
of the demise admitted by B. Kunhi Knttl Bair v. 
Kutti Maraccar, 4 Mad., 359, followed. Local 
usage of Eriiad, by which the jenmi on redemption of 
a kanain takes credit for one half of the value of iiii- 
proveiiients effected by the kanaindar, iipbekl. The 
right of a jenmi to deduct arrears of rent from the 
amount payable by liim on redemption of a kanam, 
being a customary incident of the tenure, is not 
affected by the three years^ period of limitation for 
recovery of arrears of rent. Unnian v, Eama 

[I. L. B., 8 Mad., 415 

Kauam. and otti tenures. — 

Time for redemption. — Ter curiam. — It is settled 
law that ill the case -of kanain and otti mortgages it 
is not competent to the mortgagors to redeem before 
tbe arrival of the a])poiiitcd time. Ber Innes, J., 
dissenting from MashooJc Ametn iSuzzada v. Mareni 
Meddy, 8 Mad., 31, if in the ease of any mortgage 
the period for redemption is postponed to a tixed date 
by a special agreement, effect should be given to such 
agreement, Keshaya v, Ivbshata 

[I. L, K., 2 Mad., 45 

17^ — - - Brior right of 

tenant to make further advances. — Might to redeem. 
—The prior right of an ottidar to make further 
advances is established by authorities, but there is no 
authority to support a kanamdar’s claim to a similar 
privilege. An ottidar may redeem a prior kanain. 
Kunhamo V . Keselavan JSambuebi 

[I. B.JEl., SMad., 246 

X8. — Otti mortgage.— of 

title. — Forfeiture of right. — An otti-holder, like a 
kanamdar, forfeits his right to hold for twelve years 
by denying the jemnfs title. Kellf Ebaei v. 
PuAFALLi . , « . . 2 Mad., 161 

19. Medemption of 

mortgage,— An otti, like a kanam mortgage, cannot 


MALABAB I.AW — MOE.TGAGE. — Otti 

mortgage — contin u ed. 

be redeemed before the lapse of twelve years from its 
date. Edathil Itti v. Kopashon Nayaii 

[I Mad., 122 

Kemini Ama e?. Paskam Kolesheki 

[I Mad., 261 

20. Listinciion he- 

tiveeti otti and kanam mortgage. — An otti diifers 
from a kanam mortgage, lirst, in respect of the right 
of pre-emption which the otti- holder possesses ; se- 
condly, in being of so large a sum that practically tlie 
jeiimds riglit is merely to receive a peppercorn rent. 
Keaiini Ama V, Paeeam Kolushebi 

[1 Mad., 261 

" - - — Might of jenmi 

— liight of a second mortgagee, — During the con- 
tinnaiice of a first otti mortgage, the jenmi is in the 
same position as regards his right to make a second 
otti mortgage to a stranger after, as he was before, 
the lapse of twelve years from tlie date of the first 
mortgage. Where a jenmi made an otti mortgage, 
and more than twelve years after made a second otti 
mortgage to a stranger, without having given notice 
to the lirst mortgagees, so as to admit of the exercise 
of their option to advance the further sum required 
by the jenmi, — Meld tliat the second mortgagee 
could not redeem the lands comprised in the lirst 
mortgage. ALI HESAIN V, iS^ILLAEA^^DEN Nam- 
BEDiiii . . . . .1 Mad., 353 

22. - Xaividu otti ten- 

ure. — According to Malabar law, land demised on 
the tenure called kaividu otti is redeemable. Kunee 
V. iMPiCHi . c , I, Ij. B.„ 7 Mad., 442 

23. Might to make 

further advance. — Seewnd ‘mortgage to stranger 
■without notice to otti-hoUier invalid, — R. having 
conveyed certain land to B. on otti tenure (mortgage) 
in 1852, executed a deed of further charge (ottikam- 
puram) in 1873 to B.’s widow, and in 1879 conveyed 
the jeiun (equity of redemption) to liei*. Between 
1873 and 1879 M. mortgaged tlie same land to A. by 
jeiiiu panayam deed. In a suit by A, to enforce his 
mortgage, — Held that inasmuch as U. had not given 
notice to the otti-holder, nor given her the option of 
making the furtlier advance made by A., A. had no 
claim against the laud, Ambe v. Raman 

[I. L. B., 9 Mad., 371 

24. Forfeiture of 

right of pre-emption. — An otti-holder does not forfeit 
his right by endeavouring to set up further charges 
in answer to a suit for redemption and failing to 
prove them, or by denying that an assignment of his 
jeiimi’s title is valid because it was made without his 
consent in writing and in defeasance of his right of 
pre-emption without previous offer to him. Kannoth 
Teleyan Pabambam Kenhali V. VannathanVittie 
Kinathe . o . . I. L, B., 3 Mad,, 74 

25 . Sale of jenmi' s 

rights at Court sale. — An otti mortgagee, if he avails 
himself of his right of pre-emption, must pay what- 
ever bum is bond Jide offered to the Jenmi for his 
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mortgege-conhnued. t- 

pnuitv of redemption j but the ottl-holder is entitM c 
tHe f^allv informed as to the circumstances and p 
amount o/the offer before electing to buy. Publ m v 
noticfol aU the option of bidding at, a Court j 

of the ieumi's rightl do not constitute a valid otter i 
of nre-emption so as to deprive the otti-holdei of hi i 
tbt oTpm-emption, if he does not purchase the ( 

.,W C.».. 

NaMBUDM . • , X. J-I. XI.., W 

„g — of pre- , 

einvtion.— Further charge created by jenmi.-Auc- 
Z! a e of jenmi’e righU eubjeat to further charge 
-OaTee If action.-Femedy of 

ienmi (mortgagor) having conveyed certain land 
unon a vcppu tenure (mortgage, of which the light 
of nre-emption and the option of making further ad- 
vances ar^ incidents), created a further charge on the 
land without giving the veppu-holder the option of 

ig tHo adfanceWu'.'^d. 1 “ f 

creo against the jenmi, a judgment- creditor 

to sale the rivht of the jeumi m the land subject to 

the further charge. In a suit ^ 

s >7 Peruarthum mortgage.— 

Local law of Malabar— Redemption.— h\ the case 

of aiuort-mi'C of the kind prevailing in a certain pait 
0 Stocalled a “permirthum” mortgage, w lien 
the mortgagor redeems, the mortgagee is entitled 
^before restoration of the mortgaged land) to paid 
its market value at the time of redemption, not the 
amount for which the land was mortgaged. She- 
. KABi Vakha Valia Rajah 

MALICE. 

Calc., 583 

1 E. W., Pt. II, p. 32 : Ed. 1878, 91 
SsaCHAMrEBir . I- 2|3 

^ Proof of malice. — SvAt for 

daAgesfor lorongfal attachment -Reasonable and 

probable cause, Absence of.—Ftooi ot malice is essen- 
tial to support a suit for damages tor the wiongtul 
suing out of mesne process. By malice in its legal 
sense something less is meant than 
vindictive feeling. Acts done vexationsly 
nose of annoyance, acts done wrongfully and without 
Lasoiiable and probable cause, acts done wantonly 
and without the exercise of any caution ^sti- 
gating the necessity for them, have been held to he 
malicious. At the same time, to make an act mahci- 
ous, it must he shown that it was done with a wrong- 
ful intention. Acts done in good faith and without 
anv wrongful intention, though they may be such as 
a cautious person would have abstained from, are not 
necessarily malicious. From proof of the absence of 
siicli cause as would influence a man of ordinary 
caution, malice may lae presumed 5 but tms is an m- 


MALICE.— Proof of malice— 

ference which it is optional with the Court and not 
compulsory on it, to draw, and it may ne ^ 

proof of good faith. When the 't 

whom malice is to be ^ '‘V 

present, but act through agents at a ‘ ; ’ '■ 

inference of malice should not he drawn iio.u Urn 
mere proof of the absence ot I'easomibk 
Gohtiebe V. Robeet . • 2 E. w., 858 

2 — Suit for damages for mali- 

cious attachment.— ReasonoMe and probable 
cause.— In an action for damages for a “.dicioiu 
attachment, it must be shown that the deteiidant li.te 
acted with malice as well as without 
probable cause. The circumstances that the facts 
stated in an application tor attachment 
and that nothing was concealed 'J'hich the 
ought to have known, is evidence that the applicant 
had reasonable cause upon those facts tor the apP^^ 
cation. Chotjdhabee Sheoeaj 
D oss w., 

MALICIOUS PBOSBCUTIOH. 

See JuEisDiCTioN— C auses oe Jueisbic- 
.jiONj- — C ause oe Action — M iLLicious 
Pbosecution e . 6 B* L.E.,5 Ml 
See LiAtiTATiON Act, 1877, abt. 23 (185^ 
s 1, CL. 2) .IB. L. B.., S. H., 17 
^ ^ [SW. B.,443 

KigM to sue.— ‘Frevmis crimi- 
nal prosecutions . — OJfence under s. 21 f Fenal Code, 
— Compounding offence, — A criminal prosecution 
for an olfeuce under section 211, Penal Code (ialse 
charge), is not a condition precedent ^to the riglit to 
sue for damages . The bringing of a civil suit iuiports 
no corrupt agreement or couipoimdiiig of the oiience 
in such a case. Shama Churn Bose v. Bliola Nath 
Dutt, 6 W. It, Civ. Bef, 9, followed. Viranna i\ 
NAaAYXAir . . • I. L. B., 3 Mad., 6 

2 — Beasonahle and 

' probable cause.— Nffect of order of discharge of a 

person accused of an offence bef ore a 
» Bresidency Magistrates^ Act;, IV of ISi/, 

^ The discharge of an accused person by a Fresideucy 
Magistrate, \inder section 87 of the Presidency 
; Magistrates^ Act, IV of 1877, is sucli a teruiina,tioii 
of the prosecution as entitles tlio accused to maiii- 
I tain an action for malicious prosecution. Venu 
GoorYaI Narayan . I, L. B., 6 Bom., o7k> 

r — MahiMty for rnere 

ho 7 idfide criminal jv'Osemti.on.—A coiriplainaiit who 
^ put the criminal law in motion against a person 

? by whom he had been aggrieved, such prosecution 

not being malicious or groundless, should not be held 
® civilly responsible for any injury or loss thereby sus- 
tained by the person prosecuted. Ivishoree ,Lale 
V. Enaeth Hossein Khan, Enabth Hossein 
Khan v. Kishoree Lail 

[1 H. W., Ft. II, p. 11 : Ed. 1873, 71 
>t 

if 4. ll^eeessary eiridenee, — Meason- 

y able cause. Proof of toant of. — In a suit for damages 
r- on account of a charge brought by defendant in a Cri- 
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MALICIOUS PBOSECUTIOH. — Neces- 
sary evidence— cont inued. 

minal Court, wlilcii cliarge was ultimately dismissed, 
plaintiff must prove in the Civil Court that there 
was no reasonable cause for bringing the accusation : 
the proceedings in the Criminal Court are not evi- 
dence in the Civil Court. Aghoeejs’ath Eoy 
Radhika Pebshad Bose . , 14 W. R., 339 

5^ — jReasonahle and 

probable cause. Want of. — In an action for damages 
for a malicious prosecution, it is not sufficient to 
prove merely the dismissal of the charge. It must 
be proved that the prosecution was without reason- 
able and probable cause. GuNis'ESH Butt Singh v. 
Mug-NEEBAM CHO'WDIIEY 

[11 B. L. E., B. C., 821 : 17 W. B., 283 

Affirming decision of lower Court in Mhgneebam 
Chowhhby V. Ghnesh Dutt Singh 

[5 W. R., 134 

0. Heqtiisites for ac- 

tion for malicious prosectUion. — To sustain an action 
for malicious prosecution, the prosecution must be 
i}roved to have been malicious and without reasonable 
or probable cause. Stami Nayauhu a. Sdeeamania 
Mxjhali 2 Mad., 158 

7. iProof of maliee or 

want of reasonable cause. — Costs. — Meld that there 
being no proof that the defendant acted maliciously 
or w'itliout probable cause, the suit was not main- 
tainable ; and under the circumstances the defend- 
ant was entitled to his costs. Dunne v. Legge 

[1 Agra, 38 

8. Omission to allege 

malice and want of reasonable and probable cause. 
—-Where a plaint alleges the cause of action to he 
the prosecution of a false charge of forgery, and the 
statement of the subject-matter imports tliat the 
cdiarge was false to the knowledge of the defendant, 
tlie oiuissloLi to allege expressly malice aud the ab- 
sence of reasonable and probable cause is no good 
ground of objection to the liearing of the suit. 
liAMASAMI AyYAN C. EamU MuPAN 

[3 Mad,, 372 

9. Malice. — Want 

of reasonable and probable cause. — An action for 
damages for malicious prosecution cam succeed only 
if tlie plaintiff shows hotli malice and tlie absence of 
reasonable aud probable cause. Moonee Ummah v. 
Municipal Co3j;missionebs bob the Town oe 
Maheas ... . . 8 Mad., 151 

10. Onus probandi. — Froof of 

malice and toant of reasonable or probable cause . — 
In an action for malicious prosecution, it is for the 
plaintiff to prove the existence of malice and want 
of reasonable or probable cause, before the defendant 
can be called upon to show that he acted bond fide 
and upon reasonable grounds, believing that the 
charge which he instituted was a valid one. Gaue 
Habi Das Alhibaei v> Hayageib Das 

[0 B. L. E., 371 


probandi — continued. 

8. C. Goue Hubee Doss v. Hxageib Doss 

[14 W. R., 425 

Nowooueeb Chunhee Suemah r. Biemomoyeb 
Dabea . . . .3 W. R., 169 

11. Action for dam- 

ages. — In an action for damages for malicious prose- 
cution, where it is found that the charge was made 
not maliciously, but with good and reasonable cause, 
the onus is on the plaintiff, though the charge against 
him was dismissed, to prove malice on the part of 
the defendant. Malice is not to be inferred merely 
from the accjuittal of the plaintiff. Eoshan Sikkae 
2;, Eabin Chandea Ghatak 

[6 B. L. R„ 377, note : 12 W. B., 402 

12. Proof of reason- 

able and probable cause. — But if the cliarge were 
found to he false, the onus would be on the defend- 
ant to show that he had reasonable and sufficient 
cause for making the charge,* and on his failure to 
show any such cause, malice may be inferred. Bis- 
WANATH KaEHIT V. BaMHIIAN SiEEAE 

[6 B. L. E., 375, note 

S, C. Bishonath Euehit u. 11am Dhone Siecar 

[11 W. R., 42 

13. Proof of want of 

reasonable cause, — Inference of malice. — In a suit 
for a malicious prosecution, the plaintiff is entitled 
and bound to show that the prosecution w'as malici- 
ous aud without reasonable and probable cause ; and 
if want of reasonable and probable cause be shown, 
malice may generally he inferred, Vengama Nai- 
HAE V. Eaghaya Chary . . 2 Mad., 291 

14. Want of reason- 

able cause. — Inference of malice. — In a suit for 
damages on the ground that the defendant made a 
false cliarge of defamation against the plaintiff and 
had him arrestcel and taken before the Magistrate, 
who dismissed the charge, — Meld that the essence of 
tlie case lay in the question wliether or not the com- 
plainant had reasonable ground for complaining before 
tlie Magistrate that the plaintiff had defamed him. 
Maliee would be inferred from the abseiice of reason- 
able cause. Gunga Peeshab v. Eamphal Sahoo 

[20 W. B., 177 

15. — Acquittal, Mffect 

of . — Good and reasonable cause. — lii a suit for dam- 
ages for malicious prosecaition, where it was proved 
that plaintiff', a man of property and respectability, 
had been charged by defendant with theft, and that 
he had been convicted before the Magistrate, but ac- 
cjuittecl by the Sessions Judge, — Ileld^ that the mere 
fact of acquittal did not prove that the charge was 
malicious ; that property having been found in plaiii- 
tilPs house which defendant claimed as his stolen pro- 
perty, plaintiff could not recover damages, unless it 
was certain that the property in question was not 
stolen but his owui; and that it was for plaintiff to 
show that there was no ground or reasonable cause for 
bringing the charge. Doongeussee Byde v. Gei- 
hhaeee Mull Doogue , » 10 W. R.,, 430 
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MALICIOUS PBOSECUTIO]^— 

X 0 ^ Evidence of reasonable and 

pl’obable cause. — Conviction by Magistrate and 
acquittal in Sessions Courts — lii a suit to recover 
daiuages for a lualicioiis prosecution, it was proved 
that the case for the prosecution having been that 
the plaiiitiifs had dishonestly broken open the defend- 
ant’s grain- pit, and the defence that it was done 
under a claim of right, the Joint Magistrate convicted 
the accused, but that his sentence was reversed by 
the Court of Session, — Held that, in the absence of 
any special circumstances to rebut it, the judgment 
of one competent tribunal against the plaintiffs 
afforded very strong evidence of reasonable and pro- 
bable cause. Paeimi Bapueazu u. Beilamkonda 
Ceinea Venkai’ya , . .3 Mad., 238 

17, Conviction by 

Criminal Court, — In a suit for damages for defama- 
tion of character by nialiciously bringing a false 
charge against the plaintiff, it is important, in deter- 
mining the same, to see how the charge has been 
treated by the criminal authorities ; and when it was 
found that the plaintiff had actually been convicted 
by one Court, that might well be regarded as a weighty 
circumstance to show that the defendant acted from 
some adequate cause and not maliciously. Gung-a 
Bam u. iiooLASKE . . , 2E‘.W.5 88 

18. Malice, — Negli- 

gence. Inference from. — The defendant had charged 
the plaintiff witli cheating by personation in falsely 
pretending that his (plaintiff’s) wife had been deli- 
vered of a sou, and procuring- a child and passing him 
off as the son so born. The case was dismissed by the 
Magistrate, and the plaintiff brought the present suit 
for malicious prosecution. The defendant alleged rea- 
sonable and probable cause and the absence of 
malice. The Civil Judge awarded R50,000 damages 
to the plaintiff. Upon appeal, it was contended that 
the charge was not malicious, though the facts upon 
which it was based were allowed to be false. Held 
that this depended upon the question of the absence 
of reasonable and probable cause, and in case of the 
absence, upon the cogency of the inference derivable 
from it. The test which has received the most ap- 
probation is partly abstract and partly concrete. Was 
it reasonable and probable cause for any discreet man ? 
Was it so to the maker of tlic charge ? Upon the 
facts of this case, — Held that if defendant’s conduct 
was mere negligence, it was dissoluta negiigentia : 
that the facts alleged in support of the charge were 
such as, if believed at all, could only be believed and 
acted upon through such negligence that the infer- 
ence of malice was irresistible. Goday Naebain 
Gajpathi Bau V , Ankiyam Veeeata Naesing 
Bau 6 Mad., 85 

Quilty knoivledge, 

•^Criminal intention, — Proof of malice. — It is not 
to be presumed, as a matter of course, from the ex- 
istence of an overcharge in an account, although the 
error may be an important error, that the tradesman 
delivering the account intentionally inserted it with 
a view to defraud. There should generally be some- 
thi ug more than the entry of the overcharge to justify 
the presumption that it was made with a guilty 


MALICIOUS PBOSECUTIOH.— Evidence 
of reasonable and probable cause— 

ntied, 

knowledge and criminal intention. W. maiinfactiired 
and delivered to I), a punkha with iron supports. In 
the bill delivered to J). the iron-work was entered 
and charged as sveighing four inaunds. I), paid a 
certain sum on account, promising to pay tbebalaiiee 
if he was satistied that the charge for the iron- work 
was not exorbitant. IV. sued B. in tiie Small Cause 
Court for the balance due on account of the punklia. 
It then appeared that the iron-w'ork only weiglied a 
little over two inaunds. The Small Cause Court 
Judge dismissed the claim in respect of the punkha 
and iron-work, on the ground that the payment al- 
ready made was sufficient. On 3rd February J), 
applied to the Judge for sanctiou to prosecute IF. 
for making a false claim. On the next day, with- 
out making any inquiry or asking W. for an 
explanation, and without awaiting the result of 
the investigation by the Small Cause Court Judge, 
which would have satisfied him that there was no 
sufficient ground for imputing a criminal intention to 
W.t he instituted a charge of cheating against W, in 
the Magistrate’s Court. When the Judge of the 
Small Cause Court closed his investigation and re- 
fused sanetion, D. did not withdraw from the prose- 
cution of the charge in the Magistrate’s Court, which 
was subsequently dismissed. It was proved at the 
investigation in the Small Cause Court that four 
inaunds of iron had been delivered to the workmen of 
W. and entered by his storekeeper as expended. In 
a suit by iF. against D. to recover damages for a 
malicious prosecution, — Held that the institution of 
the charge in the Magistrate’s Court, after the de- 
fendant had brought the matter before the Judge of 
the Small Cause Court, and knew it was under the 
Judge’s consideration, and his persistence in the 
charge in the Magistrate’s Court when, after investi- 
gation, sanction had been refused by tlie Small Cause 
Court Judge, was sufficient proof of malice, and that 
oil the facts tliere was no reasonable cause for criminal 
proceedings. WEATJlEliALL v, DiLLON 

[6 N, W., 200 

20 . Measure of damages. — Sub^ 

stantial damages, — Where a charge has been made 
against a person of having given false evidence in a 
judicial proceeding and the circumstances of the case 
show no reasonable suspicion, the Court will, ou suit 
brought, award substantial damages. AiVUJS’DLOLli 

Doss V. JOI^JTEE CHUiTDEE SeN 

[1 Ind. Jur., m, S., 93 

21. Assessment of damages.-— 

Fees for counsel. — In a suit for malicious prosecu- 
tion, the expense of counsel is not a proper elemeiit 
in the calculation of damages awardable to a success- 
ful plaintiff. Goday Naeeain Gaoeathi IIau v. 

Venkata Naesinq- Bau . 6 Mad,, 85 

22. Fees paid io 

vakeel for defence before Criminal Coecrl— In a suit 
for damages on account of malicious prosecution, 
the fee paid by the plaintiff to his vakeel for the 
purpose of his defence before the Criminal Court is an 
element to be considered in assessing the damages 
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MALICIOUS PROSECUTION.— Assess- 
ment of damages— continued. 

suffered. Dictum of Holloway, J., in Qajpathi 
Mau Y. Nai'sing Rau, 6 Mad., Sd, explained. Stjbba 
Rau V. ViEAPPA . . I. L. R., 5 Mad., 162 

23, Costs in Criminal 

Court.— -\Ti a suit for damages for malicious prosecu- 
tion, tlie plaintiff is entitled to recover the costs 
necessarily incurred by him in defending himself on 
the criminal chatge. JBunnomali Nundi d. Hfeey- 
BASS ByKAG-I 

[I. L. B., 8 Calc,, 710 : 11 C. L. B., 265 
MALIKANA. 

8ee Attachmekt — Subjects of Attach- 
ment— Peopesty AND IntEEEST in 
Peopeety of vabious kinds. 

[I. L. R., 3 Calc., 4M 
Bee OuDH Estates Act, 1869. 

[I. L. B., 4 Calc., 830 

Suit for— 

Bee Bengal Regulation VIII of 1793, 
s. 46 . .4 B. L. R., A. C., 29 

Bee Limitation Act, 1877, art. 132. 

[4 B. L. R,., A. C., 29 
2 W. R., 162 

6 W. B., 151 

7 W. R., 336 
9 W. B., 102 

12 W. B., 498 

13 W. B., 465 
19 W. B., 94 
21 W. R., 88 

22 ‘W.-R., 620, 551 
Special Appeal— Small Cause Court 
Suits— Damages . 3 B. L. R.., Ap,, 96 

MAMLATDAR, JURISDICTION OP— 

Romhay Act V of lS64.—Rossession. I 

— Right of %cay. — Meld that an order passed by a j 
Mamlatdar under Act V of 1864 (Bombay), directing ! 
the accused to keep open a right of way to a privy, i 
being in reality an injunction to refrain from dis- ! 
turbing the possession of the parties, was, therefore, j 
within the jurisdiction of the Mamlatdar. Reg. r. 
Keishnashet bin Harayanshet 

[5 Bom., Cr,, 46 

MAMLATDAB, ORDER BY— 

Bee Bombay Land Revenue Act, V of 
1879, s. 87 . I. Xi. B,, 8 Bom., 188 

Bee High Court, Jurisdiction of — High 
Court, Bombay— Civil . 9 Bom., 249 
Bee Possession— Evidence of Posses- 
sion . .XL. R., 6 Bom., 387 

MAMLATDAB’S COURT. 

Bee Execution of Decree— Mode of 
Execution— Generally and Powers 
OP Officers, Ac. . 5 Bom., A. 0., 158 


! MAMLATDAB’S COTSRfR— continued. 

Jurisdiction” OF Revenue Court — 
Bombay Regulations and Acts. 

[X L. B., 1 Bom., 024 

Bee Penal Code, s. 188 . 3 Bom., Or., 63 
[5 Bom., Cr., 21 

Bee Sanction to Peoseoution— Where 
Sanction is necessary. 

[1. L. B., 5 Bom., 137' 

MAMLATDABS’ COURTS ACT, BOM- 
BAY, III OP 1876— 

Houses. Premises.’^ — The in- 
tention of Bombay Act III of 1876 as stated in 
the preamble, was not to abolish the old Mamlat- 
dars^ Courts and create new Courts under the same 
name, hut was to bring into one consolidating and 
amending Act so much of the old law and such new 
law as appeared necessary for the continued regula- 
tion of the existing Courts. The High Court is, 
therefore, not deprived of the powers of superintend- 
ence and revision which it exercised over the Mainlat- 
dars’ Courts j>reviously to the passing of that Act. 
Per Pinhey and E. D. Melvill, JJ. — Under Bombay 
Act III of 1876 tlie Court of a Mamlatdar has, for 
purposes of the Act, jurisdiction in a town or city 
situated within the ordinary limits of his talooka. 
The word ‘‘ premises used in section 4 of the Act 
includes houses ; and the jurisdiction of the 
Mamlatdar's Court, consequently, extends over a 
house for purposes of the Act. It being not denied 
that the city of Ahmedabad is within the limits of 
the Daskroi talooka, the jurisdiction of the Court of 
the Daskroi Mamlatdar extends over a house in the 
city of Ahmedabad. Bai Jamna v Bai Jadav 

■[X L. B., 4 Bom., 168 

■■ — S, 4, cl. 2. — Jurisdiction of 3Iam.lat' 

dar. — Removal of earth from field. — Profit of land. 
— The removal of earth from a field is a taking of a 
portion of the substance, not merely of a profit, of 
the land; and the Mamlatdar has no jurisdiction, 
under section 4 of Bombay Act III of 1876, to enter- 
tain an application for an injunction to restrain the 
defendant from obstructing tlie plaintiff in the exer- 
cise of her right to take earth from the defendant’s 
land. Faki Ismail u. Umabai Bivalkar 

[X L. R., 7 Bom., 425 

- s. 15, el. (c). — Mamlatdar'' s ^otcer 

to try subsequent suit in resjpect of the same sub- 
Ject-matter. — Practice. — Parties, — The applicant 
had been dispossessed of certain land, in execiition of 
a decree obtained by the opponent in the Court of the 
Mamlatdar of Karad, under clause (c) of section 15 
of the Mamlatdars’ Act, III of 1876, to which lie (the 
applicant) was not a party. The applicant thereupon 
brought the present suit against the opponent to 
recover possession. The Mamlatdar, relying on a 
Government circular, dismissed the suit as res judi- 
cata. The applicant applied to the High Court under 
its extraordinary jurisdiction. Held that the decree 
made by the Mamlatdar in the former suit, under 
clause (e) of section 15 of the Mamlatdars’ Courts Act, 
HI of 1876, was no bar to the exercise by him of 
jurisdiction in the present suit, the present plaintiff 

6 K 
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MAMLATDAES’ COUBTS ACT, BOM- 
BAY, III OF 1876, s. 15, el. {o)— continued. 
(applicant) not having been a party to the former 
proceedings ; and that it was irregnlar for the Mainlat- 
dar to refer to a Kesolntion of Government for the 
purpose of determining the effect to he given to his 
former decree. The order of the Mamiatdar was 
reversed, and the case directed to he heard, Govinda 
Babaji V. JSTaikxt Joti . I, Ii. B., 10 Born., 78 

MAHAGBB. 

See Act XL oi 1858, s. 18. 

[I. Ii. B., 4 Calc., 929 

— — Appointment of, by Court of 
Wards. 

See Rioht or Suit — Inteeest to suppost 
Eight . , 13 B. Xi. K., Ap., 14 

MAH AGEE OF ATTACHEB PBOFEB- 

TY* 

See Act XI or 1659, s. 5, 

[12 B. E. B., 297 

X. Appointment of manager.— 

Discreiion of Court . — Civil Procedure Code, 1882, s. 
503 {1859, s. 243). — It is discretionary with the 
Conrt to appoint a manager under this section. Beo- 
JEHBBE NaBAIH EoT V. KaSSESSUE RoY 

[1 W. B., Mis., 15 

OoTTUM Singh v. Ram Sueun Lali. 

[23 W. R., 287 

2. — Consent of decree- 

holder. — Civil IBrocedure Code, 1859, $. 243. — A man- 
ager may be appointed hy the Court under Act YIII 
of 1859, section 243, without the consent of the 
decree-holder. Thakooe Chundee v. Chowbey 
Ckotee Singh . Marsli., 261 : 2 Hay, 112 

3, — — Civil IBrocedure 

Code, 1859, s. 243 . — In appointing a manager under 
Section 243, Act VIII of 1859, a &urt must exercise 
a reasonable discretion ; and the sole reason for such 
appointment ought to be that, whilst the debts would 
be equally satisfied in that manner, and as surely as 
in any other, the arrangement would at the same 
time save the debtor from great prospective loss. 
ZuEOOEUN V. ISTujbebooddeen . 11 W, E., 505 

4 ^ Zease or mortgage 

of attached ^property. — Civil Procedure Code, 1859, s. 
243. — Section 243, Act VIII of 1859, gives no author- 
ity to a Court to give a lease or mortgage of attached 
property, hut only to give time to the judgment-debtor 
to mortgage or let his land, or sell part of it when 
he can satisfy the Court that there is reasonable 
ground to believe that the amount of the decree will 
be raised thereby. Luohmeeput Doogue v. Jugut 
Indue Tbwaeee . , W. B., 1864, Mis., 5 

5. Civil Procedure 

Code, 1859, s. 243. — G-round for allowing time to 
pay decree. — A Judge is not hound, under section 
243, Act VIII of 1859, to allow a judgment-debtor a 
year’s time to pay his decree, without the debtor as- 


MAHAGBE OP ATTACHED PEOPEE- 

TY. — Appointment of mBuagev--contimmi. 

signing some good or sufficient reason for the delay, 
— e.g., that the money due to the judgment- creditor 
could he raised equally well in some other way tlmii 
by immediate sale, and that the creditor would not 
by that arrangement be put to loss. Ram liUTTUN 
Neogy V . Land Moetgage Bank op India 

[17 W, B., 193 

0 , — — - — — Gro'imdfor alloto- 

ing time to pay decree. — Civil Procedure Code, 
1859, s. 243 . — There should be a reasonable probabi- 
lity of the debt being discharged by the profit.s of 
the estate within a reasonably short period. Schuu 
Nakain Sahee V. Ram Peeshad Misser 

[21 W. B., 146 

7, Inquiry as to value 

of property.^ Pules of Sigh Court, 11th July 1871. 
— Where property of a judgment-debtor is already 
in charge of a manager duly appointed, and it is 
proposed to put other properties belonging to the 
debtor also under his charge, an attachment of the 
property is necessary before appointing the manager 
to take charge of them. The rule of Court of 11 th 
July 1871 does not limit the time for wdilch a 
manager should be appointed to two years. The 
Judge as to that should exercise a proper discretion. 
Banwaei Lal Sahu v. Giedhaei Singh 

[8 B. L. B., Ap., 23 : 16 W. B., 275 

Ajoodhya Doss v . Dooega Dutt Singh 

[17W.B.,101 

8. — Time in lohich 

delt could he paid off. — A Court executing a decree 
was held to have been justified in refusing to appoint 
a manager for attached property belonging to the 

I judgment-debtor where it -would have taken twenty 
I years to pay off the debt from the profits of the pro- 
i perty. But the High Court saw no objection to the 
appointment of a manager to dispose of portions of 
I the property hy sale, mortgage, and otherwise, under 
I section 243, Code of Civil Procedure, if tlie debt 
■ could thereby be cleared off in six months. Mohineb 
Mohun Doss v. Ram Kant Chowdey 

[15 W. E., 322 

9 . Sistrihution of 

estate under manager. — Priority of creditors. — After 
A., a judgment- creditor, had attached property of 
his debtor under the decree, the Court, at the in- 
stance of the Collector of the district, ordered that, 
instead of selling the estate, a manager should be 
appointed, and the rents and profits applied in liqui- 
dation of the claim of A. and other decree-holders. 
Seld that A. was entitled, as he would have been uii- 

' der section 270, to some priority over the other cre- 
ditors. The Court, finding that A/s debt might be 
paid out of the proceeds of the estate in two years, 
and at the same time funds be left for the reduction 
of the other debts, ordered that it should be so. 
Peaeee Debea V, Boydonauth Baugh 

[Maxsk., 413 : 2 Hay, 537 

10, ^ ' . Causing delay in 

giving satisfaction of decrees'.*— Numerous decrees 
had been obtained against the defendants, part of 
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manager op attached proper. 

X i:.— Appointment of m&nAsei-conUnued. 

meat of the Collector, whom the Courts below treat- 

Code of T 243 of the 
Code of Civil Procedure. The decree-holders re- 
emved rateable sharesMn the nett income of the vil- 
la liquidation of their respective decrees It 
appeared that it would take fifteen years to pay off 

t e Ci^r^ The petitioner ap& to 

the Civil Court for an attachment of the villao-e in 

fusefortl'''^ lus decree. The application was re- 

appeal the High Court ordered a sale of the vill^e 
the sale-proceeds to be dealt with in accordant wfth 

It could never have been intended to give the Civil 

encunibered estates of the country, or to 
SKelafn," fiff ^ *° *"<='* unreason- 

’TOs, intended to be applied to the case of 

tab!w.w“ '^®°''® 8-5>older. Rbdnum Atchtt- 

TASAMAXYA V. MaHOMED AMIK KhaN alias DaDA 

5 Mad., 272 
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attached proper. 

■*■ X.— Appointment of manager— coMfin®ed. 

fee disclosing the whole state of his affairs, the 
extent of his hahihties, and the means he has of 
meeting them. Dihobumdhoo Shtoh a. Maonaoh- 

C,L. B.,185 

14. 


^ , — Civil Froeedure 

Code, 1SS9,S. M3.— Order staying sale of property. 
-Section 243 of the Civil Procedure Code dofs not 
authorise an order in the e.xecution department hav- 
ing the effect of staying the sale of certain property 
tor one year. rYZ-oOD-DEEif d. Qieatoh Sikgh 

[2 H. W., 1 
15. 


11 . 


4 „ ■ . ^ Fewer of Court 

to appoint manager.— Decree on specially-registered 
iond.— Registration Act, 1868, s. 55.— Where the 
lower Appellate Court passed a decree on a specially- 

ht^tht^ ^’•■rangemeut madl 

ifl f Court as to payment by instalments and 
ts Older about interest, — ffeld that section 55 of the 
nf^h ^PPiied to the ease, and that the 

High Court was competent, in subsequent e.xeoution 

CodT®ofT’'! 243, 

Code of Civil Procedure, appointing a receiver or 

giving opportunity to the judgment-debtor ^ 0 ^;^ 
'’y mortgage of the estate. Kishen 
C ooaiAEEE Bibee d. Golab Coomahee Bibee 

[15 W. R., 477 


Orif fo-G Z, Frooedure 

243*Af®vTrT Section 

243, Act A III of 18o9, does not apply to a decree on 

a mortgage, when the decree declares that certain 
property is to he sold in satisfaction of themortgage- 
debt. A manager, therefore, cannot he appointed 
under section 243 in such a case. Womda Khanuw 
y. Rajkoop Koab 

[I. L. B .3 3 Cale., 335 : 1 C, L. R,, 295 


, — Fower of Court 

to order payment out of proceeds of sale, —llhe Court 
has no power to order that the manager should out 
of the proceeds of the estate, satisfy the claims of 
persons other than decree- holders. Thakooe Csirif. 
DEE V, Chowdhey Chot.ee SiNan 

[Marsh., 261 : 2 Hay, 112 
17. 


la 


.. “71 Ground for re- 

gecting apphcation.-Cicil Procedure Code, 1859 
judguient-debtoPs possess- 
iiio pi operties other than the one attached, is no 

ground for rejecting an application under section 

Z4o, Act VIII of 18 d 9, for the appointment of a 
manager. Dbbkumaei Bibee v. Ram Lae Mookek- 

JEE . 3 B. L. B., Ap., 107 ; 12 W. B., 66 


18.- 


~7! ^ -^Circumstances 

necessary for proof of necessity for order.-Cicil 
Procedure Code, 1859, s. 245.— Where a judgment- 
debtor ashs that a manager be appointed undw Act 
S'2ction 243, he must show that the 
circumstances are such that the order for which he 
applies would he a reasonable and proper one He 
should not only show what is thi inLne of tte 
particular property and the amount due under the 
deoiee, but he should also show whether that income 
mmimcumbered, and if incumbered, to what extent 
He cannot ask the Court to make an order“ 
this section with respect to one single property be- 
ill 


^ Civil Frooedure 

Code, 18o9, s. 243.--Fower of Courts in mofussil to 
appoint manager pending suit or administration 
—Meld, per Pheae, J., that section 243, Act VIII of 
1859, does not give the Court authority to appoint a 
manager to carry on a judgment-debtor" s business 
pending execution proceedings, and to invest him with 

power to raise money for that purpose. Quoere 

Whether the Civil Courts in the mofussil have the 
power possessed by the Court of Chancery in Eno- 
land and by the High Court in Calcutta of managino* 
the property of parties to a cause pending suitor ad*"- 
ministration. But however this may be, the Courtis 
manager, under such circumstances, only acquires a 
right to charge liis costs and expenditure against the 
parties to the suit or persons who have knowiii’^ly 
placed themselves in a like position relative to his 
, management, and even then he can only do so in re- 
j spect of such expenditure as has been expressly sanc- 
I tioned by the Court. Moean v. Mittu Bibee 
I [I. L. B., 2 Calc., 58 

i '"71 "• Civil Frooedure 

Code, 1859, s. 243, — Fffect on attachment of appoint- 
ing manager,— A.II estate does not cease to be under 
attachment merely by the appointment of a manager 
under section 243, Act VIII of 1859. Mohabeee 
PeESHAD SiNG-H V, COLLEOTOE OE TiEHOOT 

[13 W. B., 423 

19. — Foiver of Court 

to deal with property under manager, — The fact of 
a manager having been appointed to realise the pro- 
fits of a property with a view to satisfy certain de- 
crees (even though the appointment should have been 

‘ 6 B " 
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MAHAGBB OF ATTACHED PROPER- 1 
TY. — Appointment of manager — continued. \ 

confiniied by the High Court) is no bar to a Judge, 
on the application of another decree-holder, inquir- 
ing into the state of the property, and passing proper 
orders ; and, should he find that the proceeds are in- 
sufficient to satisfy all the decrees within a reason- 
able time, causing the decree to be executed in the 
usual way. Din Dyal Lall v. Ram Eijttxtn Neo- 
ghee 16 W, B., 46 

20. - Power of man- 

uger. — Officer of Court. — A manager appointed 
under Act VIII of 1859, section 243, so far as 
he is an officer of the Court, is at most the hand 
of the Court for the purpose of gathering in, on be- 
half of the judgment-debtor, the moneys due to 
him, in order that they may be immediately applied 
to the satisfaction of the decree. If he does more 
than this and deals with the subject of the property 
itself, he must do so as the agent of the judgment- 
debtor, and not properly as an officer of Court. 
In the ’matteb oe tee petition op Teil & Co. 
Teie & Co. «. Abdool Hye . . 19 W. R., 37 

21. Potcer of manager 

under Act Till of 1859} s. 243. — Notice of enhance- 
ment . — Ciml Procedure Code {Act X of 1877), s. 508. 
— A manager appointed under section 243 of Act VIII 
of 1859 is appointed merely to collect rent and otljer 
receipts and profits of the land, to carry on the exist- 
ing state of affairs as the proprietor himself had 
been doing, and lie has no power to issue notice of 
enhancement. Khetter Mohhn Dutt v. Weles 

[I. L. B., 8 Calc., 719: 11 C. L. B., 13 

22. Removal of manager.— Oonis- 

sion to fie accounts. — Where a manager had not 
filed accounts and the Judge found that the manage- 
ment could not be continued with any prospect of the 
debt being paid within three years, he was held to 
have done right in removing the manager and order- 
ing the property to be sold. Hheee Sfnkub Moo- 
EEEJEE V. JOGENDEO COOMAE MOOKERJEB 

[22 W. B., 220 

23. - — — Summary removal 

at request of decree-holder. — Where a manager had 
been appointed under section 243, Act VIII of 1859, 
after hearing arguments on both sides, the Judge was 
held not to be justified in removing him suinmarily 
at the request of the decree-holder. His order was 
accordingly set aside by the High Court, as well as a 
subsequent order allowing the sale of other proper- 
ties attached, which properties were placed along with 
the others in the hands of the manager. Hxjeee 
SUNKUE Mookeejeb v. Jogenpeo Coomae Moo- 
KEEJEE 19 w. R., 66 

^24. • — Death of manager,— DeVere- 

iion of Court as to renewing managershi'p. — Where 
a Judge, on the death of a manager appointed under 
Act VIII of 1859, section 243, reviewed the progress 
made, and finding that, under such management, the 
decree was not likely to he satisfied for a very long 
time, directed execution to proceed against the 
estate,— -Heidi that his discretion had been properly 
exercised. DooEGA Butt Singh v. Bunwaeee 
LAm Sahoo , . . . 25 W. R., 33 


MANAGER OF ESTATE OF DUNA- 
TICS, SECDRITY BY— 

See Sale in Execution or Decseb— Set- 
ting ASIDE Sale — Irreq-ulabity. 

[10 B, D. B., 214 

MANAGER OF JOINT ESTATE. 

See Bengal Regulation V ou 1812, s. 26. 

[B, L. B., Sup. Vol., 655 

MANAGER OF JOINT HINDD' FAMD 

X.Y. 

See Cases under Hindu Law— Joint 
Family— Powers oe Alienation by 
M EMBE KS — M AN AQ EE. 

See Limitation Act, 1877, s. 19 (1871, 
s. 20) — Acknowledgment op Debts, 

[1. Jj. B., 1 Mad., 385 
I. D. R., 5Mad.,369 

MANAGER OF TWO ESTATES, SUIT- 
FOR BALANCE OF ACCODNT BY 
I ZEMINDAR AGAINST— 

See Jurisdiction— Causes op Jurisdic- 
tion — Cause op Action— Balance op 
Account, Suit pok — 

[7 B. X*. R., Ap., 35 

MANAGER UNDER REGULATION V 
OF 1812, ORDER APPOINTING— 

See Appeal— Regulations. 

[12 B. L. R., 360 

MANDAMUS. 

See Calcutta Municipal Act, 1863, s. 151. 

[8 B. L. B., 433 

See Rules op High Court, Calcutta. 

[8 B. L. R., 433 

■ — — Order absolute for — 

See Letters Patent, High Court, cl. 15. 

[8 B. L. R., 433 

Power of High Court to issue— 

See Transfer op Criminal Case— -Gene- 
ral Cases . I. L. R.., 2 Calc., 278 

q, Ground for issue of writ. — 

Criminal charge in respect of civil suit pending . — 
Duty of Magistrate . — A mandamus will not issue 
to compel a Maigstrate to proceed with a criminal 
charge in respect of any matter involved in, or affect- 
ing the merits of, a civil suit still pending. The 
proper course for a Magistrate to pursue in such a 
case is not to dismiss the summons, hut to adjourn 
the hearing pending the decision of the Court in the 
civil action. Queen v. Clarke 

[lind. Jiir.,O.S.,137 

2. Iliscretion of 

Magistrate to refuse to proceed tvith criminal 
charge pending civil suit , — Where a Magistrate 
has, in the exercise of his discretion, refused to pro- 
ceed with a criminal charge pending a civil action in 
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MAM'BAMUS. — Ground for issue of writ 

— continued, 

respect of the matter out of which the charge arose, 
a mandamus will not he granted to compel the hear- 
ing of the charge. Ex paetb VABADARAJULtr 
Naxtou . . . , .1 Mad., 60 

3 , • — — ' " ' ■ » Maguir ate finding 

emdence does not amount to offence charged , — 
'Error of latv, — A charge was made against the 
accused of using criminal force under section 141 
of the Penal Code. The Police Magistrate heard the 
evidence for the prosecution, and, without disbelieving 
it, decided it did not amount to the offence charged. 
Meld that, assuming that an error of law had been 
committed, the High Court had no power to issue a 
mandamus to the Magistrate to commit the accused. 
It was not a case where the Magistrate had declined 
Jurisdiction: he had exercised his Jurisdiction and 
heard the case. Ix the mattee oe Empress on the 
PBOSECHTION OE MALCOLM V. GaSPER 

[I. E., 2 Calc., 278 

4:. Beng, Act VI of 

186S, s, JSO. — Euties of Justices of Peace for Town 
of Calcutta, — Supplying tanks for toater. — Under 
section 18 of Bengal Act VI of 1863, the Justices of fche 
Peace are required to keep up and maintain the exist- 
ing tanks, reservoirs, &c., vested in them ; or to sub- 
stitute a new tank, reservoir, &c., for any existing 
tank, reservoir, &c., — i,e.t new works of a like kind, 
each for each, in place of the old. Therefore, where the 
Justices had closed a tank for the purpose of con- 
structing in its place a different means of water-supply, 
a mandamus was issued directing the Justices to main- 
tain the tank and supply it with water, or to substitute 
another tank in its jDlaee and supply that with water. 
Queen v. Justices oe the Peace eoe Town oe 
Calcutta . , .2 Ind, Jur., S., 182 

5. - — Matter concerning 

revenue, — License to sell liqtior. — Jurisdiction of 
High Court, — Act XI of 1849, s. 9. — Beng. Act III 
of 1873, s, 1.^21 Geo. HI, c. 70, s. S.- Under Act 
XI of 1849, section 9, as amended by Bengal Act III 
of 1873, section 1, whenever a license is granted for 
the retail sale of intoxicating liquors, the Collector is 
authorised to demand “ such fee, tax, or duty as may 
from time to time be fixed with the sanction of the 
Board of Kevenue, or a fee, tax, or duty, adjusted or 
regulated in such manner and in accordance with 
such rules as the Board of Revenue may prescribe.^^ 
The Board of Revenue having notified that liquor 
licenses for the year ending March 31st, 1874, would 
be put up to public auction, certain licensed liquor 
vendors moved the High Court for a mandamus to 
compel the Board of Revenue to issue rules prescrib- 
ing the fee payable for licenses. Meld that the 
matter wholly related to the revenue, and, therefore, 
by 21 George III, Cap. 70, section 8, the High Court 
had no Jurisdiction. In the matter oe Audhur 
Chundba Shaw. In the matter oe Act XI oe 
1849 AS amended by Bengal Act III oe 1873 

[11 B. Ii. B., 260 

Company. — En- 
forcement of dir ectoV s fight, — PoiverofMigh Court, 


M AND AMIJS.— Ground for issue of writ 

— continued, 

— The High Court has Jurisdiction to enfore by mand- 
amus the right of persons duly elected directors of 
a Joint-stock com])any to exercise the functions of 
director of such company, if such rights are inter- 
fered with by the company acting through its other 
directors. Semlle, — That the Court will not refuse 
to interfere by mandamus in such a case merely 
because the office of a director is not a permanent 
office, or because a director can be removed from hia 
office by a special resolution of the shareholders, hut, 
ill a proper case, will restore him to his legal position. 
Meaning of the words ‘‘casual vacancy’^ considered. 
In re the Albert Mills Come any. Xasarvanji 
Aseandiarji V, Shiyji Maniebhai . 9 Bom., 438 

7, Refusal hy com- 

pany to register transfer of shares . — Transfer signed 
hy Judge of High Court , — Civil Procedure Code, 
1859, s. 267. — Where a company refused to register 
a transfer of shares purchased by an execution-cre- 
ditor, on the ground that no share certificate had been 
produced, but the sale had been confirmed, and trans- 
fer signed by a Judge of the High Court under Act 
Vlll of 1859, section 267, a writ of mandamus was 
dii*ected to issue out of the Court, ordering the com- 
pany to register the transfer of such shares, and to 
issue fresh share certificates in respect of them. 
Queen v. East Indian Railway Company 
[Bourke, O. C., 385 : 1 Ind. Jur., S., 258 

3. iPrit to compel 

registrar to register transfer of ship. — A mandamus 
will lie to compel the registrar to register the trans- 
fer of a ship sold in execution of decree ; but where 
the form of transfer w'as not as it should have been, 
but quite irregular, having reference to the Merchant 
Shipping Act, the Court refused to issue a manda- 
mus. In the matter oe the ship “Shah Cal- 


LANDER ” . 

* 

. I Ind. Jur., N. S., 263 

9. 


Small Cause Court, 


Calcutia . — A mandamus lies from the High Court to 
the Small Cause Court jto compel it to act in ac- 
cordance with law. In re Toolsee Doss Seal 

[2 Ind. Jnr., N. S., 133 : 7 W. R., 228 

10. * — - Power of Migh 

Court over Small Cause Court. — The High Court 
has no Jurisdiction to compel a Court of Small Causes 
to re- hear a suit dismissed by tlie latter Court on the 
ground oi res judicata, Brommo Roop Gossain u. 
Anund Moyeb Dbbia . . .7 W. R,, 316 

11 , Return to Sufficiency 

of. — Land Acquisition Act, VI of 1857 » — By Act VI 
of 1857, section 2 (for the acquisition of land for pub- 
lic purposes), it is enacted that, “ wherever it ap- 
pears to the Local Government that any land is re- 
quired to be taken by Government at the public ex- 
pense for a public purpose, a declaration shall be 
made to that effect, under the signature of a Secretary 
to the Government, or of some officer duly authorised 
to certify the orders of Government,” &c. Therefore 
where the Justices of the Peace for the Town of Cal- 
• cutta were called upon by a writ of mandamus issued 
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MAHDAMIJS.— Eetiirn to •wvit—conUmied, 
out of the High Court at Calcutta to continue and 
maintain the existing Wellington Square tank as a 
public tank and to cause the same to he supplied with 
water, or forthwith to substitute another such public 
tank/’ &c., and they returned that, by a notification 
published in the Calcutta G-azeite on, the 5th day of 
March instant, under the provisions of Act VI of 
1857 of the Legislative Council of India, it was noti- 
fied that ‘-^whereas it appeared to the Honourable 
the Lieutenant-Governor of Bengal that land was re- 
quired to be taken by Government for a public pur- 
pose, viz,, for the Calcutta Water- Works, it was 
thereby declared that for the above purpose a public 
tank and square known as Wellington Square, &c., 
was required,” and proceeded to justify under this 
notification, &c., — Meld that the return was bad. 
Rsa. V, Justices oe the Peace eor the Town 
OE Calcutta , • ,2 Ind, Jur., S., 24 

12 , Pleading , — 

Demurrer. — The prosecutor could not, in India, both 
plead and demur to a return to a writ of mandamus, 
without first obtaining leave of the Court. Reg-, on 
THE PROSECUTION OE TOOLSEEDAS HUNDY V. EAST 

Indian Railway Company 

[1 Ind. Jut,, H. S., 244 

MANORIAL DUES. 

See Custom , I« L, R., 1 All., 440 

MAPILLAS. 

See Malabab Law— Maintenance. 

£1, L. R., @ 2SiO 

— • Adoption of Sindu law. — Fresmnp- 

Hon as to joint property. — Although Mapillas in 
Malabar ordinarily follow the Hindu custom of hold- 
ing family property undivided, yet, as they are not 
subject to the same personal law as the Hindus, their 
claims cannot be governed by the legal presumption 
of joint ownership. Ammutti v. Kunji Keyi 

[1. L. B,, 8 Mad., 452 

MAPS. 

See Evidence—Gitil Cases— Maps. 

Inspection of— 

See Chub Lands . , 6 B. L. R., 677 

MARKET BATE. 

iSee Evidence— Civil Cases — Miscella- 
neous Documents — Maeket-eate. 

[I. L. B,, 10 Calc., 566 

MABBIAGE. 

See CoNSiDEEATiON . . 2 Mad., 128 

See Hindu Law— Maebiage. 

See Injunction— Under Civil Peocb- 
DUEE Codes . I. L. R., 1 Calc., 74 

See Mahomed AN Law— Maeeiagb. 

— Authority of caste to declare, 

•void. 

See Bigamy , I, L. R., 1 Bom., 347 


MARRIAGE— 

Buddhist laws of, in Burma. 

See Burma Civil Courts Act, 1875, s. 4. 

[I. L. B., 10 Calc., 777 

Contract to give in— 

See Specieic Perpormancb— Specimc 
Peeeormanoe not allowed. 

[I. B. E., 1 Calc., 74 

Contract in consideration of— 

See Contract Act, s. 23— Illegal Con- 
tracts — Against Public Policy. 

[25 W. B., 32 
I. L. R., 10 Calc., 1054. 

Contract to invalidate— 

See Contract Act, s. 23— Illegal Con- 
tracts — Against Public Policy. 

[11 B. L. B., 129 

Declaration of nullity of— 

See Divorce Act, ss. 4 and 18. 

[13 B. L. B., 109 

injunction to restrain, pending 

suit. 

See Hindu Law— Marriage— Restraint 
ON, OE Dissolution op, Marriage. 

[I. L. B., 1 AIL, 549 

Lawful polygamous — 

See Succession Act, s. 56. 

[I. L. R., 1 Calc., 148 

Proof of— 

See Cases under Adultery, 

See Cases under Bigamy. 

presumption of— 

Bee Cases under Mahomedan La’W — A o- 

ENOWIEDGMENT. 

See Penal Code, s. 498. 

[8 B. L. B., Ap., 63 

Promise to give in— 

See Jurisdiction op Civil Court— Mar- 
riages . . . 5 B, L. R., 395 

Suit to enforce contract of — 

See Jurisdiction op Civil Court — Mar- 
EIAGES . . . 24 W. B-., 380 

Suit to have Hindu marriage 

declared invaHci 

See Jurisdiction op Civil Court — 
Marriages. 

[6 B. L. R., 243, 244, note 

1. Validity of marriage. — 

Adoption by Christians of JIahomedan religion for 
purpose of marriage. — Bigamy. — Qumre, — Whether 
a marriage, according to Mahomedan rites, between 
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MAR HI AGE.— Validity of marriage— 

a married Cliristian man and a Christian woman, 
"both of whom "became Mahomedans in order to effect 
the marriage, is valid. Skinnee u. Cede 

[10 B. L. R., 125: 14 Moore’s I. A., 
309 : 17 W. R., 77 

2. — Lain of domicile . — 

Law of f lace of celehration. — SemhUy — A marriage 
celebrated in accordance with the law of the domicile 
of the parties may be valid, although it would be in- 
valid by the law of the place where the marriage was 
celebrated. Gaspee (falsely called Gonsalves) 
Gonsalves . . . . 13 B. L. R.^ 109 

S, Marriage with 

deceased wifds sister. — Statute 5^6 Wm. IVy c. 54. 
— The marriage of an East Indian, domiciled in 
Calcutta, with the sister of his deceased wife, is not 
void under 5 and 6 William IV, Cap. 54. Das Meeces 
V. Cones 2 Hyde, 65 

4. Marriages of 

Native Christian converts . — The question as to the 
validity of the marriage of Native Christian converts 
does not depend on the presence or otherwise of an 
ordained minister of religion. Keisto Mohtjn Chris- 
tian u. Anitnda . , . 16 W. R., 249 

5, Prohibited degrees. 

— Moman Catholics. — East Indians. — Customary 
law. — Lisyensationy Proof of. — Presumption . — 
Divorce Act {IV of 1869), ss. 19 and 58. — Deceased 
wife’s sister. Marriage loith. — In a suit for restitu- 
tion of conjugal rights the parties were East Indians, 
and at the time of the marriage, on 22nd July 1877, 
were domiciled in British India, resident within the 
limits of Calcutta, and members of tbe Roman Catho- 
lic religion. The defence to the suit w^as that a 
previous marriage had, on 6th December 1871, been 
performed between the respondent and the peti- 
tioner’s sister, and the respondent prayed that the 
second marriage might be declared a nullity. Tbe 
ceremony of 6tli December 1871 had taken place 
while the petitioner’s sister was on her death -bed 
and in extremis, and had been celebrated in accord- 
ance with the rites of the Roman Catholic Church, 
and it was held both by the original Court and on 
appeal to be a valid marriage. The first Court (Cun- 
ningham, J.) held that the second maiTiage was null 
and void, on the ground that the parties were within 
the prohibited degrees, Keld, on appeal (by Gaeth, 
C, J., and Wilson, J., while referring to a Pull 
Bench the question ^‘whether the second marriage 
was a valid marriage, or, on the other hand, was either 
void or voidable ”), that it was competent to the Court, 
in a suit for restitution of conjugal rights, to make a 
declaration of nullity of marriage if the respondent 
showed himself entitled to such relief. Meld by 
the Pull Bench. — The prohibited degrees mentioned in 
section 19 of the Indian Divorce Act do not neces- 
sarily mean the degrees prohibited by tbe law of 
England. All that was known in respect of the 
parties to the marriage being that they were Roman 
Catholic subjects with Portuguese names, and it not 
having been found whether they were of English or 
any other European descent, or of native or mixed 


MARRIAGE.— Validity of marriage — conti- 
nued, 

parentage, — Meld that the prohibited degrees for the 
parties to the marriage were not the degrees prohibit- 
ed by tbe law of England, but those prohibited by 
the customary law of the class to which they belonged, 
— that is to say, the law of the Roman Catholic Church' 
as applied in this country.' Held by the Division 
Bench (Gax^th, C. J., and Wilson, J.), on the case 
being returned to it. — Where a man and a woman 
intend to become liushaiid audiwife, and a ceremony 
of marriage is performed between them by a clergy- 
man competent to perform a valid marriage, the pre- 
sumption in favour of everything necessary to give 
validity to such marriage is one of very exceptional 
strength, and, unless rebutted by evidence strong, 
distinct, satisfactory and conclusive, must prevail. 
Piers V. Piers, 2 N. L. C., 331, followed. Accord- 
ing to the rule of the Church of Rome, a dispensation 
from the proper ecclesiastical authority is necessary 
to give validity to a marriage between a man and tbe 
sister of bis deceased wife. In tliis case the parties 
were Roman Catholics and intended to become hus- 
band and wife, and a ceremony of marriage was per- 
formed between them by a clergyman competent to 
perform a valid marriage. JSeld that the Court was 
bound to presume that a dispensation necessary to 
remove the obstacle to the marriage on the ground of 
affinity had been obtained. Lopez v. Lopez 

[I. Xi. B., 12 Calc., 708 

MARRIAGE ACT (CHRISTIAN), V OF 
1865, s. 56. 

Offence of solemnising illegal mar- 
riage. — Celehration of marriage in Sindu form hy 
Hindu priest where one party is a Christian con- 
vert. — A Hindu priest was charged with knowing- 
ly and wilfully solemnising a marriage between two 
persons, one of whom professed the Christian religion, 
the said priest not being duly authorised under 
section 6 of Act V of 1865, an offence puiiisliable 
under section 56 of tbe same Act, The Sessions 
Judge discharged the accused without trial on the 
ground that the enactment in question was inappli- 
cable to tbe celebration of a marriage according to 
the Hindu form hy a Hindu priest, though one of 
the contracting parties wuis a Christian convert. 
Held that this view of the law -was erroneous, and 
that the accused was primd facie liable under sec- 
tion 56 of tbe Act. Anonymous Case 

[6 Mad., Ap,, 20 

MARRIAGE PRESENTS, SUIT TO EB- 
. COVER- 


MARRIAGE SETTLEMENT. 

See Husband and Wipe. 

[I. L. E., 10 Calc., 961 

See Will— C oNSTETjcTioN. 

[I. L. R., 4 Calc., 514 


See CONTEACT — Alteeation op Conteacts 
— Alteeation by the Couet. 

[13 B. L. E., Ap., 34 
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MAEBIAGB SETTLEMENT— 

Order as to— 

See Ditoece Act, s. 40. 

[14 B. L. B., Ap., 6 

ConMruotion of settlement. — Trust 

funds, — A being entitled to personal estate by a 
settlement executed upon her marriage with i2., vested 
it in trustees on terms which conferred upon her an 
estate for her separate use for life, with remainder, 
in case she should die in the lifetime of her husband, 
to her children, share and share alike. The settle- 
ment did not contain a power to invest in the pur- 
chase of real estate, i?. died in the lifetime of S., and 
a portion of the trust fund w'as invested by the 
trustees in the purchase from S. of real estate vested 
in her as representative of f?. S. afterwards married 
P . ; and during her second coverture a further por- 
tion of the trust fund was, with the consent of S,^ 
invested in the purchase of real estate. 8. survived 
P. and died intestate, leaving a son and daughter and 
the children of another daughter her next of kin. 
Held) first, that the events contemplated by the set- 
tlement not having arisen, the trust fund became tho 
absolute property of S. ; and, second, that the devolu- 
tion of the trust fund was to be governed by the state 
of its investment at the time of her death, and that 
therefore so much of it as was invested as above must 
descend as real estate. Held, also, the parties being 
neither Mahomedans nor Hindus, and though not, 
strictly speaking, all of them European British sub- 
jects, yet having all of them adopted the law which 
affects European British subjects in India, the real 
estate, whether situated within or without the local 
limits of the jurisdiction of the Court, would descend 
to the heir-at-law. Rigoedt v. Smith 

[lind. Jtir., N.S., 290 

MABBIED WOMAN, ENTICING 
AWAY— 

See Compounding Offence. 

[I. I.. B., 1 Mad., 191 
See Penal Code, s. 498. 

[8 B. L. E., Ap., 63 

MABBIED WOMAN, LIABILITY OE— 

See Succession Act, s. 4. 

[13 B. L. B., 383 

MARRIED WOMAN’S PROPERTY ACT. 

See Succession Act, s. 4. 

[13 B. L. R., 383 

ss. 4, 7, & 8. 

See Husband and Wife. 

[I. L. R., 4 Gala, 140 

ss. 7 & 8. 

See Husband and Wife. 

[L L. R., 1 Calc., 285 

s. 8. 

See Paeties— Pae-pies TO Suits— H us 
BAND AND WiFE . 10 C. L. B., 536 


married WOMAN’S PROPERTY ACT 

— continued, 

SS. 8, B,-^Sestraini on anticipation , — 

Transfer of Property Act (I V of 1882), s. 10 . — Sec- 
tion 8 of Act III of 1874 extends to the separate pro- 
perty of a married woman subject to a restraint 
upon anticipation. Section 10 of the Transfer of Pro- 
perty Act merely, excepts from the general rule laid 
down ill that section, the particular case of a married 
woman, and does not give to a restraint upon antici- 
pation any greater force than it had before the ])a.ss- 
iiig of the Act, but merely preserves to it the eilV'ct 
it had previously, leaving the Married Woman’s Pro- 
perty Act of 1874 and the decisions upon it untouched. 
Hippolite V. Stuabt . 1. L. R., 12 Calc., 522 

MASSES, BEQUEST EOR PEEPORM- 

ANCB OE— 

See Will— Consteuction. 

[2 B. L. B., O, a, 148 
5 B. L. R., 433 

MASTER, LIABILITY OE— 

See Bill of Lading . 13 B. L, R., 394 

See Chaetee Paety . 8 B. L. R., 340 
[I. L. B., 7 Bom.,. 51 

MASTER, LIEN OE, EOR WAGES AND 

DISBURSEMENTS. 

See Bottomey-Bond . 5 B. L. R.,'258 
[6 B. L. R., 323 

MASTER AND SERVANT.’ 

See Chaege— .Fokm of Chaege — Spe- 
cial Cases — Mastee and Seevant. 

[3 Bom., Ap., 1 

See Judge — Qualifications and Dis- 
qualifications. 

[I. L. R., 0 Bom., 172 
See Limitation Act, 1877, s. 10 (1859, 
s. 2 . . 1 B. L, R., S. N., 11 

See Magisteate — Duty of — 

[I. L. R., 9 Bom., 172 

Liability of master for acts 

of servant. — Acts within scope of servant’s dutp . — 
A master is respoiisiblo for the acts of his servants 
done within the scope of his duties, and for the 
master’s benefit. Anunt Bass v. Kelly 

[1 N, W., Part 7, p. 107 : Ed. 1873, 194 

2. Trespass. •'-The 

appellant having obtained a decree for khas posses- 
sion of a share in a zemindari, had refused to recog- 
nise the ryots whom the farmers under her co- 
sharers had settled in the estate,* and her servants 
cut and carried off the crops of those ryots. Seki 
by Gloyee, J., that the appellant was liable for the 
acts of her servants, which were done in further- 
ance of her known wishes and for her benefit. Meld 
by Loch, J., that those acts were beyond the ordi- 
nary scope of the servants’ duty ,* and that, unless it 
could he shown that the appellant ordered or ratified 
the acts, she vras not liable. In the present case. 
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MASTER AMD SER.VAMT.— DiaMlity of 
master for acts of servant— cotitimed, 

tbe circtimstances gave rise to a strong presumption 
that the acts were done with her knowledge, which 
presumption had not been rebutted, and therefore 
she was liable. Shamasundari Debi v. Dukhu 
Manual . . . 2 B, D. E., A. C., 227 

S, C. Sham A Soosthubee Debi a v, Malltttt 

MtJNBUB . . . . 11 W. R., 101 

— Master of sM ^. — 

Damage done to person hy suhordinate officer or 
creto, — Where a servant in the course of his employ- 
ment, and in doing what he believed to be for the 
interests of his master, acts carelessly, recklessly, 
wantonly, or improperly, the master is liable. But 
'where the act of the servant is done by him to for- 
ward some purpose of his own, the master would 
not be responsible. The master, not the owners, of 
a merchant ship is primarily responsible for damage 
done in the course of his employment by one of his 
subordinate officers or crew to the person \vho is 
injured. Anonymous . Bourke, A, O. C., 144 

4 ^ -J A boat 'which S. 

let to 6 ?. A. ^ Co., for unloading the ship R., 'was 
lost in consequence of the negligence of the mate. 
8. sued the captain for the damage sustained, and the 
lower Court dismissed the suit wuth costs, on the 
ground that (?. A. Sf Co.^ the ship’s agents, who had 
hired the boat, and not the captain, were liable. 
Seld on appeal, reversing the judgment of the lo'u^er 
Court, hut 'without costs, that the captain 'was not 
absolved from liability because the injury was 
caused by the negligence of the crew, although they 
acted contrary to his orders : that it was the duty 
of the captain to deliver the cargo to the consignees, 
and the loading of the cargo-boats %vas a part of 
that duty: and that the fact of the owners of 
the ship having agents in Calcutta did not alter 
the relations het'iveen the captain and the public. 
SuTHEELAND V, Shaw . Bourke, A. O. C.j 92 

5 ^ 'Negligence of ser- 

mnt. — Bailor and hailee.—Broprietor and driver 
of public conveyance. — Bombay Act VI of 1863 . — 
The plaintiffs sued the proprietor of a buggy for 
damages sustained by them by reason of the negli- 
gence of the driver of the buggy. It was proved 
that the arrangement between the defendant and the 
driver was that the driver should he entrusted with 
the buggy and the use of two horses for the day to 
be used entirely at the driver’s discretion for the 
purpose of plying for hire. The driver was to pay 
three rupees a day for the use of the buggy and 
horses. All that he made above that sum was his 
perquisite for his labour, and any deficiency he had 
to make good. Held that the relation between the 
proprietor and driver of the buggy was that of mas- 
ter and servant, and that the proprietor was liable 
for the driver’s negligence. The relation between 
the proprietor and driver of a public conveyance 
established by Bombay Act VI of 1863 is similar to 
that existing in England under the English Acts. 
Bombay Teamway Company v. Khairaj Tejpall 
[I. I*. R„ 7 Bom., 119 


MASTER AMD,, SERVAMT.— liability of 
. master for acts of servant— continued. 

0 , Trespass. — ISati-’ 

fication. — Damages. — The plaintiff let a cargo-boat 
to U. C.j who had been employed by the defendants 
to land certain goods. During the landing of the 
goods a dispute as to the terras of hiring arose, and 

U. C. refusing to pay what was aUeged by the plain- 

tiff to he due to him for hire of his boat, the plain- 
tiff refused to give up 53 hales then remaining 
unlanded from his boat. XJ. C. communicated the 
circumstances to an assistant in defendant’s firm, 
who afterwards went with U. C. and forcibly took 
the goods from the plaintiff’s boat, without satisfy- 
ing the plaintiff’s lien thereon, and the defendants 
received them into their godowns. It was'* pro-ved 
that U. C. and the assistants acted without the 
kno'wledge or authority of the defendants, and that 
the defendants received the goods without any know- 
ledge of how they had been obtained. Seld that, 
ill the absence of such knowledge on their part, the 
receipt of the goods by them did not amount to 
a ratification of the wrongful act of their assistant 
and U. C. so as to render them liable in an action 
by the plaintiff for damages for the same. Gieish 
Chandea Dass V. Gillanbees, Arbuthnot, & 
Co 2 B. L. E., O, C., 140 

7 , Liability of master for cri- 

minal acts of servant.-— authorisation. 
— A master is not criminally responsible for the 
wrongful act of a servant, unless he can be shown 
to have expressly authorised it. Sfeper Ali Khan 

V. Golam Hybee Khan . 0 W. E., Cr., 60 

3 ^ Abetment or instil 

gation by master. — To make a master criminally 
responsible for an off'ence committed by his servants, 
it must be shown that there has been some act or 
illegal omission on the part of the master wdiereby 
he abetted the offence or some prior instigation or 
conspiracy. Queen d. Shamsunbee 

[1 M. W., Ed. 1873, 310 

0 ^ Torts Act 

{XII of 1875), s. 22,— The servants of a contrac- 
tor who had engaged to discharge ballast from a ship 
lying in the port of Calcutta, threw the ballast into 
the river within the limits of the port, and thus 
committed an offence under section 22 of the Indian 
Ports Act (Act XII of 1875). It did not appear 
that the contractor had abetted the oft’ence. Seld 
that he was not, in the absence of proof of abetment, 
liable for the acts of his servants. Chunbi Chuen 
Mookerjee V. Empress 

[I. L. B., 9 Calc., 849 : 12 C. L. E„ 508 

10. Liability of Secretary of 

State for acts of public servants.— done 
within scope of his authority. — The Secretary of 
State is only responsible for the acts of public ser- 
vants done within the scope of his authority. Seth 
Dhuneaj u. Secretary or State roe India 

[1 M. W., 118 : Ed. 1873, 204 

11. Liability of Secretary of 

State for damages occasioned by negligence 
of Government servants.— NegUge^ice whidA 
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MASTER AH'!) SBRVAETT.— Liability of 

Secretary of State for damages occasioned 

by negligence of Government servants 

— continued. 

would render ordinary employer Uahle. — The Secre- 
tary of State in Council for India is liable for the 
damages occasioned hy the negligence of servants in 
the service of Government, if the negligence is such 
as would render an ordinary employer liable. Pen- 
INSULAE AND ORIENTAL StBAM Co. V. SECRETARY 
or State eor India 

[BourkCs A, O. C., 166 : 5 Bom., Ap., 1 

][ 2 . Action for harbouring or 

sheltering the servant of another. — Notice 

of contract of service. — An action will not lie for 
the mere harbouring or sheltering a person who is 
under a contract of service to another, even with 
notice of such contract of service. Blake v. Lanyon^ 
6 T. E., 221, distinguished. Brurowsky v, Thacker, 
Spink, & Co. . . . , 6 B, Ii. B., 107 

13 , Wrongful dismissal, Suit 

— Claim for wages. — Damages. — Every master 

and employer has an undoubted right to dismiss his 
servant or agent at any time for justifiable cause. 
After the dismissal, whether wrongful or not, the 
servant cannot claim wages. The remedy for wrong- 
ful dismissal is by action for the damages sustained 
by the servant in consequence of the breach of the 
master’s contract to employ him. Usmft Koon* 
WAR V. Tayler . . . 2 W. B., 307 

ISSTJR Chijnder Mookerjee u. Puddo Lochttn 
Goopto . . .5 W. B., Mis., 18 

14 , Misconduct . — 

Mere venial faults are not sufficient, but there must 
be something gross in the acts or breaches of duty 
committed to warrant a summary dismissal. Ham 
V. Eastern Bengal Railway Co. . 2 Hyde, 228 

15 , — XfnsHlfulness . — 

Insolence. — Justifiahle dismissal. — Unskilfulness in 
a servant is no ground for dismissal unless it amounts 
to absolute incompetence. A solitary instance of in- 
solence is not sufficient to justify a master in dis- 
missing a skilled servant. Where no time was 
specified for a day’s work in a contract, whereby a 
company (the defendants) engaged the plaintiff, a 
skilled mechanic, in the capacity of an engineer, and 
“ to make himself generally useful,” any work wdth- 
in his capacity was held to form part of his duty. 
Superintendence of gas-pipes is within it. By re- 
fusing when directed to work more than eight hours 
a day without extra pay, plaintiff disobeyed reason- 
able orders, and defendants were justified in dis- 
missing him. Williams n. Great Eastern Hotel 
Co. .... Cor., 76: 2 Hyde, 166 

10 , ProhalilUy of 

similar employment. — Disobedience of orders. — In- 
temperate language . — If a firm brings out persons to 
a distant country and undertakes to give a return 
passage, and does not stipulate for putting an end to 
the contract on either side hy specified notice, either 
party is entitled to the full benefit of the contract 
in the event of its being put an end to by the other 
before the expiration of the term of the engagement 


MASTER AHD SEBVAHT. — Wrongful 

dismissal. Suit foT--continued. 

without regard to the probabilities of his obtaining 
similar employment. The dismissal of a servant is 
justified hy refusal to disobey lawful orders, and acts 
of insubordination hy the use of intemperate langunge 
to his employers. liEiD v. ScoTT Thomson & Co. 

[2 Hyde, 172 

17, Misconduct of 

servant. — Eight to portion of pay due at end of 
month.— A. servant is not liable for his misconduct to 
forfeit such portion of bis arrears of pay as had 
become due to him at the expiration of a month’s 
service. The servant’s misconduct may have justified 
his discharge in the middle of a month : if so, he is 
entitled to no paj" for any portion of such month. 
Brojo Mohtjn Mytee v. Swayne. Swayne v. Bro- 
jo Mohttn Roy . . . .1 Hay, 297 

18 , Wrongful dismissal. Suit 

against Government for. — Contract of sei'vice, 
— Public servant. — Payment of monthly ivages. — A 
suit for wrongful dismissal hy one of its servants 
wdll lie against the Government. In a suit hy a 
subordinate officer in the Public W orks Department for 
wrongful dismissal against the Government, in winch 
it was admitted that there was no time of service 
fixed, and in which the plaintiff put in a memoran- 
dum of agreement between himself and the Govern- 
ment, stipulating that he should give six months’ 
notice of his intention to leave the service of the 
Government , — Held that the hiring was indefinite | 
and that although the plaintiff had hound himself to 
give six months’ notice prior to leaving their service, 
there was no corresponding obligation on the Govern- 
ment to give notice before dismissing him. The 
Government, however, wmnld not he allowed to exer- 
cise this power capriciously, or to the damage of the 
servant. An indefinite hiring in India does not mean 
a hiring for a year. The mere payment of w^ages 
monthly is not enough to show that a hiring is a 
monthly hiring. Hhghes v. Secretary oe State 
EOR India in Codncil . . 7 B. Ii. B., 688 

19, Wrongful dismissal, Suit for* 

— Acquiescence in reduced rate of wages and stoppage 
of wages. — Oo the 4th of July 1860 C. engaged to 
come to India as engine-driver for the East Indian 
Railway Company on a progressive salary of R152-11- 
7 per month for the first year, commencing July 4tli, 
1860; E174-S-8 for the second; R196-5-9 for the 
third; R218-2-10 for the fourth, with a free passage 
home ; and the Company might at any time determine 
the engagement by a six months’ notice. The Com- 
pany gave this notice in September 1861. When the 
six months’ notice expired the plaintiff was driving 
ballast trains, receiving (under his agreement) B174- 
8-8 per month. He continued to he so employed, and 
to receive pay at the same rate, without interruption 
or objection, until the beginning of 1864, when he was 
employed to drive passenger trains for the defend- 
ants, who thereupon increased his salary. The plain- 
tiff did not assent to the increase, but claimed the 
balance of salary due to him, as on the footing of 
his whole service having been service under the ori- 
ginal agreement. His demand not being acceded to. 
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MASTER AHB SEE. V AM*T. — Wrongful 

dismissalj Suit for —continued, 
lie sued tlie Company to enforce it, and also for liis 
passage-money home. He also sued for his salary for 
May 1861, during which month he had been suspend- 
ed, and Ills pay had been withheld ; but he had not 
previously claimed the pay so ■withheld. In 1862 he 
had applied to be restored to his position under his 
original agreement, and %vas refused. The Court be- 
low gave C, a decree for the amount claimed, minus 
the passage- money. Meld on appeal, reversing the 
decision of the Court below, that a legal notice of dis- 
missal having been given, continuance in the service 
on a reduced salary is evidence of acquiescence hy the 
servant in his dismissal ; that in such a case the ser- 
vant serves under a fresh contract, not at the rate of 
wages previously received hy him, but at the rate he 
is actually receiving; that a servant whose wages 
have for one month been stopped during suspension 
for alleged misconduct, and who, continuing in the 
service, has not claimed them for several years, has 
acquiesced in the stoppage. Campbell v. East 
Indian Railway Company . Bourke, A. O. C., 56 

20, — — Incompete^ice . — 

Mendering true and just accounts . — The plaintiff, 
having obtained recommendations as a tea assistant 
in the defendant company's garden in Assam, came 
out to Calcutta, and, after some interviews with the 
defendants' agents there, entered into an agreement 
with the defendants to enter into their service as 
assistant in their tea gardens for a period of three 
years. The agreement stipulated that the plaintiff 
should, when required to do so, render Just and true 
accounts, and give every other particular and inform- 
ation of all moneys, &c., entrusted to him, or that 
may come into his possession, power, or custody, or 
under his control ; " and it was also agreed that the 
defendants should he at liberty to annul this 
agreement at any time for wulful misconduct of the 
plaintiff in not fulfilling the terms and conditions 
to be observed by him, or if he shall he prevented hy 
reason of continued illness from attending to, or be 
hindered thereby in the performance of, his duties, or 
by reason of the bankruptcy, insolvency, or dissolu- 
tion of the defendant company," and in those cases 
the salary was to cease, and the plaintiff be dis- 
charged from the defendant company's service. The 
plaintiff proceeded to Assam, %vorked for a short 
period in the defendants' garden, and was then dis- 
missed from the company's service, on the ground of 
his incompetence. In an action brought for damages 
for wrongful dismissal, the Judge of the Small Cause 
Court was of opinion that, under the circumstances, 
there was no implied warranty on the part of the 
plaintiff of his competence, and the grounds for dis- 
missal having been expressly stated in the agreement, 
the defendants were not Justified in dismissing him 
on another ground, and therefore should not he allow- 
ed to give evidence of his incompetence. Meld, on 
reference to the High Court, that the plaintiff, having 
expressly undertaken to render true and Just accounts, 
his incompetence to do so -would, if proved, be an 
answer to the action, and therefore the defendants 
ought to have been allowed to give eiddence that he 
was incompetent. “ True and Just accounts " meant 
such accounts as an inexperienced assistant in a tea 
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garden might reasonably be asked to render, and 
were not to be interpreted merely as an undertaking 
that the plaintiff would act honestly hy his employers. 
Meldf also, that the agreement expressly stating tho 
grounds of dismissal did not preclude the defendants 
from dismissing the plaintiff for incompetence. 
MacGilliveay v. Jokai Assam Tea Company 

[I. li. E., 2 Calc., S3 

21. Justlficaiion, Plea 

of. — Misconduct.— Issues , — Cross-examination. — In 
a suit for wrongful dismissal in wdiich the defendants 
pleaded Justification hy reason of the plaintiff's mis- 
conduct, — Meld (1) that the defendants at the hear- 
ing could not give evidence of a transaction involving 
instances of misconduct not set forth in their WTitten 
statement : they should either have filed a supple- 
mental 'v\^ritten statement before the hearing, or have 
furnished the plaintiff with particulars of the mis- 
conduct in question, and intimated to him their 
intention of relying on the transaction as going to es- 
tablish the general allegation of misconduct ; (2) that 
although the transaction in question could not be 
made the subject-matter of an ancillary issue, and 
evidence of it, as such, could not he received, yet that 
questions relating to it might be put to the pbiintiff 
in cross-examination for the purpose of affecting liis 
credit. Muncheesha-w v. New Dhueumset Spin- 
ING^ AND WEATINQ- COMPANY 

[I. L. E., 4 Bom., 578 

22. — Might to toages 

for broken period. — A dismissed servant is entitled to 
wages for any broken period during which he may 
have served, at the rate he was earning when dismissed, 
Rughoonath Dass V. Halle . 16 W. R., 60 

23. — lusHfioation . — 

Dishonest and fraudulent conduct. — A master can- 
not plead, in Justification of the summary dismissal of 
his servant, a cause the existence of which was un- 
known to him at the time of such dismissal. At the 
same time subsequent knowledge that the servant 
had all along in his service been guilty of dishonest 
or fraudulent conduct might be pleaded as a good 
reason -why a servant should not he allowed any 
more than bis wages up to the day of dismissal. 
Debaesee V, JouGUET , . 6 351. W., 130 

24. Wages, Suit fOT,— Subsequent 

misconduct. — Forfeiture of wages. — A finding of fact 
that an employe is entitled to his wages notwith- 
standing subsequent misconduct, is not wrong in law. 
Kalee Chijen Rawanee n. Bengal Coal Company 

[21 W. E., 405 

25 . Admission Iby servant after 

iUegal dismissal,— Dismissal without notice. — 
A manager's authority to make any admission which 
can be binding on his employers, is withdrawn whe-n 
he is dismissed, whether the dismissal is or is not 
upon such a notice as the manager has a right to de- 
mand. Kalee Chden Rawanee v. Bengal Coal 
Company . . . . 21 W. B., 405 
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Q8 Servant leaving after due 

notice. Bight ot—lUgU to wages.— Custom of 
—Where a servant leaves ins service after 
Xhi- due notice he is entitled to receive at once all 
my then due to him, ivithout reference to the cus- 
tom of the office or master he serves. Thomas «. 
MAKAa-EB or TEE PlO.EEB PBBS| MiS., 1 


M AXIM3 ^continued. 


07 Montlaly servant leaving 

witilOUt notice —Forfeiture of zoages.—Wht^'Q 
servant who was engaged by the month, served rom 
the 1st November to the 3rd December 1872, ancUett 
his master’s service on the 4th December without 
giving notice, it was held that the servant was entitled 
to be paidhis wages up to the end ot November, but 
forfeited the wages payable to him in respect ot his 
December services. Manar ^7 

— Monthly service . — 

Wronqful leaving of employment, Consequence of— 
Rig hi to wages.-Vfheu a monthly servant leaves his 
employment wrongfully in the course of the then 
current month, he loses all rights to wages for the 
time he had actually served during that month. 
DhhmbbBbeaba u. Sbvbno^bs^^^ 

MADRASI TENDRE. 

See Enhancembbt OB Rbni — Liabihty 
TO Enhancement — Construction op 
Documents as to Liability, &c. 

r2 B. L. R., A. C., 68, note 
3 W. B., Act X, 144 
5 W. B., Act X, 80 

See Title — Evidence and Proof op Title 
—Generally . » 7 B. B. B.j 211 

MAXIMS. 

See Cases under Hindu Law— Adoption 
' —Doctrine op “ Factum valet ” as 
beoards Adoption. 

- Actus curias neminem gravabit.” 

The maxim Aettts curies neminem 


Bxpressio unius est exelusio 
alterius.” 

Deed^Consteuction. 

«Ignorantia legis neminem ex- 

OUS^tr-Suit to set aside illegal adoption.-^ A mit 
to set aside the adoption of a second son must be 
made within twelve years from cause ot action. Uu. 
maxim lonorantia legis neminem excusnf ^ ap- 
plies to questions of the Hindu law ot mlienttinco 
and adoption, as well as to other laws. Ea.diiA- 
KISSEN AIahapateb V. Seeekissen MAH-^AimR 

See as to this maxim, Sadho ^ing-h Kmnee 

[S Jn. W., oio 

See contra, Soorburnomonee Habia «. P^tum- 
BER Dobey . Marsh., 221: 1 Hay, 497 

<« In pari delicto potior est condi- 
tio possidentis.” 

See Contract — WAGEE iNCf Contracts. 

[I. Ij, B., 9 Bom., 358 

See Estoppel— Estoppel by Deeds and 
OTHER Documents. 

[I. L. B., 1 AIL, 403 

«« 357o one can be Judge in his own 

cause.” 

See Contract— Conditions Precedent. 

[I. L. B., 5 Mad., 173 

‘'^Hullum tempus oecunut 

regi.^^ — Sindu law. — This niaxim is a rulo^ of Hindu 
and Maliomedaii as well as English law. Vyakunta 
BaPUJI V. GOVEENAIENT OE BOxMBAY 

[12 Bom., Ap., 1 


observed upon as requiring qiialificatioii. 
Kambinayani J ava ji Subbarajulu Nayani tabu 
«. Uddighiei Venxataeata Chetty 

[2 Mad., 268 

*®Audi alteram partem.” 

See Club . . I, Xi, B., 7 Mad., 319 

« Contra non valentem agere non- 

currit pr^scriptio.” 

See Limitation Act, 1877, art. 144— 
Adverse Possession. 

B., 8 Bom., 585 

««Bebitum et contractus sunt 

nullius loci.” 

to Jurisdiction— Causes op Jurisdic- 
tion-Cause OP Action— Negotiable 
Instruments , . 1 Mad,, 436 


g — Aegislation in 

Bombay Presidency . — The extent to whieh the maxim 
nullum tempus occurrit regi has beim restrained by 
le<^ishitioii in the Presidcucy ot I'jombay cousideied, 
Vyakunta Bapuji v. Government tip Bombay 

, [12 Bom., Ap., 1 

Government op Bombay v. H.-vrtbhai 

^ ^ , .12 Bom., Ap., 225 

«« Omnia prasiimuntur contra 

spoliatorem.” 

See Estoppel- Estoppel by Deeds and 
other Documents. 

[3 Bom., A. C., 116 

See Salt, Acts and Regulations eel at - 
ING TO—, Bombay. 

[7 Bam., A. C., 89 

«« Omnia prsesumiintur rite esse 

acta.” 

See Absconding Offender. 

[I. li, K., 7 Mad., 436 
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Appellate CoiTET— Objection taken 
POE PIEST TIME ON APPEAL— SPE- 
CIAL Cases— Geaedian. 

[2 3Sr. W.,89 

See Execution op Deceee —Notice op 
Execution . . .22 W. K.., 5 

^ See Inpokmation op Commission op 
Oppence . I. L. K., 7 Mad., 486 

1 . « Omnia prsasumuntur rite 

esse acta.” — Proceedings of puiUic officer, — The 
proceedings of a public officer must be presumed to be 
regular ; and if they took place long ago {e,g.i twenty 
years previously), it is not just to require proof of 
such circumstances as due service of notice. Khan 
17 . BaMA SoONDUIiEE DOSSEE . 25 W. B., 62 

2. Pevenue cases . — 

As in civil suits so in revenue cases ail things must 
be presumed to have been correctly done. It is not 
necessary to inquire into the instructions which reve- 
nue agents receive, and until the contrary is shown 
the parties nuist be held to have been properly re- 
pi'esented and to be bound by the decisions. Ahsan- 
OLLAH 1). JUSODA . . .28 W. B., 79 

3. Sale in execution 

for arrears of rent. — Where a tenure is sold in exe- 
cution of a decree for an*ears of rent, and a certiti- 
cate of sale is granted by the Collector, it must be 
presiinied that all the ordinary proceedings relating 
to the jDayment of the purchase -money have been 
fulfilled, Fyazooddebn Bhooxa v, Shumsun- 
NissA Bibee . . . .12 W. B., 508 

See Eam Rukha Roy Jemadar v. Gobind Boss 
Byracee . . . ,15 W, B., 291 

4^ Transfer of case 

not recorded. — Where an estate which was subject to 
a mortgage was attached in execution, but was leased 
out to fresh tenants and under-tenants between tlie 
attachment and the sale ; and the case was trans- 
ferred from the jurisdiction of one Court to that of 
another, in some way which was not apparent on the 
record;; and the lower Court ruled that the trans- 
fer was irregular and that the sale was void against 
the new lessees and under-lessees, — Seld that the 
lower Court should have assumed that the sale trans- 
fer was regular and the sale good, and that all pro- 
ceedings after the attachment were of no avail against 
the judgment-creditors. Hosseina v. Jhamun 
Singh , , . . .25 W. B., 323 

^ Irregularities in 

proceedings. — Where irregularities had clearly occur- 
red in proceedings, the Court refused to presume a 
person had been made a party and was therefore 
bound by them. Chowdhey Mahomed Zuhooeul 
Huq V, Mahomed Yakoob . 23 W. B., 367 

“Optimus interpres rerum 

usus.’’ 

See Landlord and Tenant — Ejectment 
—Generally , 13 B. B>, 41 


MAXIMS — continued. 

‘‘Quod fieri non debet, factum 

valet.’’ 

Sve Cases under Hindu Law — Adop- 
tion — Doctrine op “Factum yalet^^ 

AS REGARDS ADOPTION. 

See Madras Towns Improvement Act, 
III op 1871. ss. 61, 62. 

[I, li. R., 7 Mad., 65 

MEASUB.EME1NT OP LANTES. 

See Appeal — Measurement op Lands. 

See Res judicata — Estoppel by Judg- 
ment . .XL. B., 3 Calc., 271 
[3 C. L. B., 74 

See Res judicata - Competent Court — 
Revenue Courts. 

[I. L. B., 10 Calc., 507 

1 . “Jurisdiction.”— Foiw ait £>?t of 

suit. — Peng. Pent Act, 1869, s. 37. — The word 
“ jurisdiction in Bengal Act VIII of 1869, section 
37, refers not merely to local jurisdiction, hut also to 
jurisdiction as to value. Pearee Mohun Mooker- 
jee V. Raj Keisto Mookerjee , 20 "W, B., 385 

2. Suit to measure 

land. — Beng. Pent Act, 1S69, s. 37. — A suit to 
establish a zemindar's right to measure land must 
be brought in the Court which would have had 
jurisdiction in a suit to recover such land, Shubo 
SOONDUREE DeBIA X). BuLOEAM GoOHO 

[24 W. B., 423 

3 . Eight to measure.— 

of estate. — Beng. Pent Act, 1869, s. 87 {Beng. 
Act VI of 1862, s. 9). — Held by the majority of 
the Court (Seton-Karr, J., dub it ante) tliat a 
pro]Drietor of an estate is entitled, under section 9, 
Bengal Act VI of 1862, to measure the lands of any 
subordinate tenure within the limits of bis estates, 
whatever the character or size of the tenure or the 
amount of rent paid in respect of it. Run Baha- 
DOOR Singh v. Muloorum Tewaree 

[8 W. R., 149 

4^ Zemindar. — Beng. 

Pent Act, 1869, s. 37 {Be ng, Act PH of 1862, s, 9 ). — 
There must he some express restriction before a 
zemindar can be precluded from the benefit given 
him by section 9, Bengal Act VI of 1862, of measur- 
ing the lands in the possession of bis ryots. OoMA 
Churn Biswas v. Shibnath Bagcheb 

[8 W. R., 14 

5^ Proprietor in pos^ 

session . — Beng. Pent Act, 1869, s. 27 {Beng. Aci 
VI of 1862, s. 9). — Under section 9, Bengal Act VI 
of 1862, the proprietor who can claim to measure 
must he a proprietor in possession, and not a pro- 
piietor out of possession, although he may be able to 
prove bis title. The only question which the Collec- 
tor has to try under that section is, which j)erson is 
in possession, and his decision is final only as to 
possession and not as to title. The tmsuccessfoi 
party has a right to sue in the Civil Court for a 
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declaration of his right. Kaleb Dass Nundee o. 
Ramguttee Butt . . 6 W, B., Act X, 10 

0, — — RiffM of pro- 

prietor to surveif and t7teasure. — Benff. Rent Act, 
1869, s, 37. — A proprietor of an estate or tenure has 
a right to make a general survey and measurement 
of the lands comprised in his estate^ under the pro- 
visions of section 37 of the Rent Act, without prov- 
ing that he is in receipt of the rents, there being 
nothing in law which prevents him from making 
such a survey or measurement as is contemplated 
by sections 26 and 37 merely because his estate 
happens to be sub-let to a number of tenure -holders. 
The only excepted case is where there is a special 
agreement to the contrary. Brojendeo Coomar 
Box v. Krishna Coomar Ghose 

[I. L. B., 7 Calc., 684 : 9 C. I*. B., 444 

7. "Person in receipt of 

rents. — Jurisdiction of Collector. — Benq. Rent Act, 
1869, s, 87 {Beng. Act VI of 1862, $. 9).— A Collec- 
tor’s jurisdiction to allow a measurement where the 
proprietary right to the land is contested is not bar- 
red by sections 9 and 10, Bengal Act VI of 1862, if 
he is satisfied that the party seeking his assistance to 
measure is in receipt of the rents. If the Collector 
disallows the measurement on the ground that the 
applicant is not in receipt of the rents, the party 
aggrieved may appeal to the Civil Court. Smith 
Nundun Lall . . ,6 W. B., Act X, IS 

In the same case on review of judgment the order of 
the High Court was amended, and the case remanded 
to the Judge to determine, according to sections 9 and 
10 of the above Act, which party was in receipt of 
the rents, and under which of these sections the ap- 
plication for measurement had been made, and to 
decide accordingly. Nundun Bale v. Smith 

[7 W. B., 188 

8. — — — - Proprietor in re- 

ceipt of rents, — Beng. Rent Act, 1869, s. 87 {Beng, 
Act VI of 1862, s. 9). — Under section 9, Bengal 
Act VI of 1862, only a proprietor who is in receipt 
of the rents of an estate or tenure has a right to 
make a general survey and measurement of the land 
comprised in such estate or tenure. Wise v. Ram 
Chundee Bysack . . .7 W. B., 415 

Ahsanooelah V. Kadie , , 25 W. B., 92 

9. • ■ ■ ■ " ■ Proprietor in re- 

ceipt of rents. — Proof of possession of land. — A pro- 
prietor of land need only show that he is in undoubt- 
ed possession of the property to entitle him to ask 
the assistance of the Court to enable him to measure 
his land. Raj Chtjndee Roy v. Kishen Chundee 

[4 W. B., Act X, 16 

10. ^ Proprietor in re- 

ceipt of rents.— Be7ig. Rent Act, 1869, s. 37 {Beng. 
Act VI of 1862, s. 9).— Lease to third party . — 
A proprietor of an estate is not barred from measure- 
ment by the fact of its being leased to a third party; 
nor is a proprietor bound, under section 9, Bengal 
Act VI of 1862, to show that he is in actual receipt 
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of the rents at the time when he applies to measure 
the land. Krishto Motee Debia v. Ram Nidhes 
Siroab . . . • .9W.B.,331 

11, Beighhouring ze- 

mindar. — Beng. Rent Act, 1869, ss, 37, 38 {Beng^ 
Act VI of 1862, ss. 9 and iO).— Sections 9 and 10 
of Act VI do not embrace the case of a neighhouring 
zemindar alleging to be wronged by the^ act of the 
Collector or the measuring zemindar. His remedy Is 
ill a separate civil action. PebmeSSUEEE Feeshad 
Nabain Singh v. Nubeb Buksh 

[2 W, B., Act X, 101 

12, Restraining of 

right of measurement. — Abandonment of rights of 
measurement to grantee. — The abandonment to a 
grantee of all rights of measurement as against the 
ryots, with a view to resumption of lands within the 
talook, does not apply to a measurement of the talook 
itself as against the grantee, and does not amount to 
a restraint of the right of measurement under Ben- 
gal Act VI of 1862. Kebul Kishen Doss «?. 
Jaminee . . , .5 W, B., Act X, 47 

13 , — Lessee under 

Court of Wards. — Beng. Rent Act, 1869, s. 37 
{Beng. Act VI of 1862, s. 9).— A lessee under the 
Court of Wards is competent, under section 9, 
Bengal Act VI of 1862, to make a general survey of 
the lands comprised in his lease. WATSON & Co. 
V. Bhoonya Koonwab Nabain Singh 

[W. B., 1864j, Act X, 105 

14, Person notin re- 

ceipt of rents. — Disputed title. — Title, — Possession, 
— Receipt of rent. — Where a person sues to have 
the assistance of the Collector to measure lands, of 
which he alleges himself to be the proprietor by pur- 
chase, he is not entitled to have such assistance if his 
title is disputed, and if he is found not to have been 
in possession or in the receipt of rents from the date 
of his purchase. Duega Chaban Mazumdae t>. 
Mahomed Abbas Bhuya . . 6 B. L. B., 361 

S. C. Dooega Chuen Doss v. Mahomed Abbas 
Bhooyan , 0 . .14 W. R.J 899 

Upholding on appeal under the Letters Patent the 
decision of Glotee, J., in Dooega Chundee Doss 
V. Mahomed Abbas Bhooyan . 14 W. R.., 121 

15, — - — Beng. Rent Act, 

1869, s. 37 {Beng. Act VI of 1862, s. 9). — Lakhiraj 
land. — Section 9, Act VI of 1862, gives no authority 
to proprietors to survey or measure lakhiraj land. 
Golam Khejub V. Ebsbine & Co. 

[11 W. R., 445 

16, Right of zemin- 

dar. — Lakhiraj. — Beng. Rent Act, 1869, s. 37 {Beng. 
Act VI of 1862, s. 9). — A zemindar is not entitled to 
measure the lands of a lakhirajdar holding a rent-freb 
tenure within the limits of his estate. Rangbab 
Sahu V, SiALi Dhab Das 

[3 B. L. B., Ap., 27 ; 11 W. E„ 293 
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measure — continued, 

17. — - Benq. Bent Act, 

1869, s. 37 {Beng, Act VI of 1862, s, 9).—La7cMraj 
land, — Tlie defendant Taeld land witliin tlie piaintiff^s 
pntni, paying rent to the plaintijf, and also certain . 
lahhiraj lands. The plaintiff applied to the Collector 
for permission to make a survey and measurement of 
the lands of the pntni. He was opposed by the de- 
fendant, who objected to any survey being made of 
the lakhiraj land. Held, under Bengal Act VI of 
1862, sections 9 and 10, the plaintiff was not entitled ‘ 
to survey and measure the lakhiraj lands. Pbasan- 
HAMAYi Debi '0. Chandbafath Chowbhry 

[2 B. L. B., S. H., 5 : 10 W. B., 361 

18. — Beng, Beni Act, 

1869, ss. 37 and 38. — Might of co-sharers of joint 
undivided estate to measurement of land. — A share- 
holder in a joint undivided estate cannot bring a suit 
under section 37 of Bengal Act VIII of 1869 for the 
measurement of his share. Sab tie am Banja v, 
Bykunt Panjah 

[10 B. L. B., 397 ; 19 W. B., 280 

Nor under Bengal Act VI of 1862, section 10, and 
Bengal Act VIII of 1869, section 38. Moolook 
ChaNi) Mundue V. Modhoosoodun Bachaspittty 
[10 B. li. R., 398, note : 16 W. B., 526 

Mahomed Bahadur Mozoomdar v, Raj Kishen 
S iNOH 

[10 B. L. B., 401, note : 15 W, B., 522 

Shorendro Mohitn Roy v, Bhttg-gobxttty 
Churn Gungopadhya 

[10 B. L. R., 403, note ; 18 W. B., 332 

Baba Chowdhry v, Abedooddeen Mahomed 

[I. L. B., 7 Calc., 69 

S. C. Rupennessa Bibi Chowdrani v. Abed- 
TJDDiN Mahomed . . 8 O. L. B., 73 

Peareb Mohun Mookeejee V. Raj Keisto 
Mookerjeb . , .20 W, B., 385 

19. — — Beng. Bent Act, 

1869, ss. 37 and 88. — Measurement of lands. — Co- 
sharers. — Notice of intended measurement. — The 
words “the person claiming the right to measure” 
in section 37 of Bengal Act VIII of 1869, must be 
read as implying the sole proprietor or whole body of 
proprietors of the land for the measurement of which 
application is made. Where, therefore, there are 
joint proprietors, the notice of an intended measure- 
ment of the lands must he a notice of all the joint 
proprietors. It is not sufficient that one co-sharer 
should give notice, and make his co-sharers parties 
to the suit. See Sanfi Bam Bang ah v. JBghunt 
Panjah, 10 B. L, B., 397 : 19 W. B., 280; Pearee 
Mohun Moolcerjee v. Baj Kisto Mooherjee, 20 W. B., 
885 s and MoolooJc Chand Mimdul v. Modhoosoodun 
Bachiisputtg, 16 W. B., 126 : 10 B. L. B., 398, note, 
ISHAN GhXJNDER RoY V, BUSARUDDIN 

[5 C. li. B., 132 

20. Beng, Bent Act, 

1869, s. 88. — Fractional proprietor. — Barties, — A 
part-proprietor of an estate is competent, under 
Bengal Act VIII of 1869, to apply for measurement 


MEASUREMENT? OP X*ANI)B.--Biglit to 
measure — continued. 

of its lands after making the remaining proprietors 
parties to the proceedings. Abdool Hossein v, 
LAdl Chand Mohtan Dass 

[I. L. R., 10 Calc., 36 ; 13 C. L. B., 323 

21. Shareholder . — 

Proprietor . — An applicant under section 10 of Ben- 
gal Act VI of 1862 must be tbe proprietor of the 
estate, and not merely a shareholder in the proprie- 
tary body, Mooloolc Chund Mundul v. Modhoo 
Soodtm Bachusputty, 10 B. L. B., 398, note; Ma- 
homed Bahadur Mozoomdar v. Baj Kishen Singh, 
10 B. L. R., 4.01, note ; Shorendro Mohun Boy v. 
Bhuggohutty Churn Qungopadhya, 10 B.L. B., 408, 
note, followed. Baba Chowdhry v. Abedooddeen 
Mahomed . . . I. L. B., 7 Calc., 69 

S. C. Rupennessa Bibi Chowdrani v, Abed- 
UDDiN Mahomed . . 8 C. L. B., 73 

22. Liability to measuremeut. 

— Beng, Bent Act, 1869, s. 37 {Beng. Act VI of 
1862, s, 9). — Suit against different defendants . — 

A single suit simply to measure lands may be 
brought under section 9, Bengal Act VI of 1862, 
against several defendants, although their rights 
and tenures are different. Shushee Bhoosun Ba- 
ker jee V. Nubocoomar Chattebjee 

[8 W. R., 84 

23. Beng. Bent 

Act, 1869, s. 87 {Beng. Act VI of 1862, s. ^).«— 
Purchaser of subordinate tenure . — The purchaser of 
a subordinate tenure who did not enter his name in 
the talookdar^s serishta, and whose tenure, therefore, 
was not wholly disconnected from the estate to 
which it had been joined, is liable to have his lands 
measured under section 9, Bengal Act VI of 1862. 
Tweedie V. Ram J^aeain Doss . 9 W. B., 151 

24. Application for measure- 

ment. — Beng. Bent Act, 1869, s. 38. — Bight to 
measure . — Without a special application made by tbe 
proprietor, under Bengal Act VIII of 1869, section 
38, neither Collector nor Judge has any right to as- 
certain or record tenures or under-tenures of persons 
interested otherwise than as occupants. Kaleb 
Nath Chuckeebutty v. Reily . 24 W. B., 272 

25. Beng. Bent 

Act, 1869, s. 38 {Beng. Act VI of 1862, s. 10 ). — 
Section 10, Bengal Act VI of 1862, contemplates the 
case of a proprietor of an estate who, by reason of in- 
ability to ascertain who are the persons liable to pay 
rent to him, is unable to measure his estate ; hut not 
that of a putnidar who knows who is liable to pay 
rent to him, and whose attempt to get the Collector'* s 
assistance in a minute measurement of the lands held 
by each of the ryots is simply with a view to harass 
and oppress them. Dwarkanath Chucherbutty 
V. Bhowanee Kishore Chuckeebutty 

[8 W. B., 12 

26. — Beng. Rent 

' Act, 1869, s, 38 {Beng. Act VI of 1862, s. 10 ). — 

A party applying under section 10, Bengal Act VI of 
1862, is entitled to measure only such lands as are 
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MEABDEBMEIS'T OP IjA]Sn)S.*j-Applica- 
tion for measuremeat— 
comprised in Ins estate, and for wlxicli he is entitled 
to receive rent; he is not entitled under cover of that 
section to measure lands not comprised in the estate 
which he has purchased. KKUaENDBO^TH Me 
mok r. Kaniee Eam Pato • 14 W. K., 

oiy Beng. Rent 

Act, 1869, s. 38 {Beng, Act VI of 1862, s. iO).-— 
tekm 10, Bengal Act VI of 1862 contemplates 
possession by the receipts of rents for those laiids of 
wMcli tlie measurement is applied for. iTJRbEJAN 
Khatoon Byeunt Chundeb 90 

OQ Beng. Rent 

Act 1869, s. 38 (Beng. Act VI of 1862, $. 10). ■ 
Comhinaiion of rgots to withhold 
Where ryots combine to withhold from th® Ui^^B^id 
information recpiisite to enable him to collect his due 
rents, one suit may be ^™"Sht againrt a number of 
them, under section 10, Bengal Act VI of 18o2, for 
measurement and ascertainment by the I-ollector of 
the details of the tenures of each^ot. *• 

SoobeonRox . . . 6W. E.,ActJS ,4 

og - Necessart/ 

proof.-Beng. Rent Act, 1869, s. 33 {Beng. Act 
VI of 1362, s. 10).— Rn applicant under section 10, 
Ben<4l Act VI of 1862, must first prove what steps 
he has taken to obtain the knowledge of the tenure® 
in his estate, and that he is unable to measure be- 
cause he is unable to ascertain them. If his a\ei- 
i^eiits are objected to, and the CoUector procee^ 
without inquiry, the 

without jurisdiction. An applicant under the abo\e 
section must be the proprietor of the estate, and not 
a shareholder only in the proprietary body. Maho- 
med Bahadoob Mojoomdab V. Raj &shen feiNO 
[15 W. B., 522 : 10 B. B. B., 401, note 


Beng. Rent 

Act, 1869, s. 38 {Beng. Act VI of 1862, s. 10).— 

Enhancement of rent and. resumption g rent-free 
Zands.— Section 10, Bengal Act VI of 1862, was in- 
tended to assist a proprietor to measure the lands 
comprised in his estate when he cannot ascertain who 
the ryots are, what lands are in their occupation, and 
what rents they have to pay; but not to enable him 
to enbance the rents of the ryots ; or resume rent- 
free lands by tlirowing the onus on tlie lakliira3dar 
to prov e bis rent-free holding. 

GANaooLY V. Eaj Mohun Roy . 18 w. B., I6& 

— necessary evi* 

dencLSeng. Act VIII of 1869, s. 58.— Before a 
proprietor in possession as a ticcadar or proprietor f or 
the time being, standing in the shoes of the proprie- 
tor, can apply under Bengal Act VIII of 1869, sec- 
tion 38, to have his estate measured, he must show 
that he is in need of the help which the. section pro- 
poses should he granted, and that he cannot ascertain 
who are the persons hahle to pay rent to him or the 
nature of their holdings. Proceedings taken without 
inquiry as to the existence of the state of facts re- 
quired under section 38 are invalid, whether taken 


MEASUBEMENT op BAroS.-Applica- 

tion for measurement— 
bv the Collector or by the Civil Court. JamadoOD- 
dbbn Hossbin V. Ramadhin Missei^^ ^ 

Affirmed on appeal under the Letters mciR^^ 

Qo Rigid of amtionr 

purchaser to measure. eng. 

c Where an auction-purchaser at a sale loi 

arrears of Government reveime applied, under 
Act VIII of 1869, section 38, for measurement o ^ 
nurchased estate, and no objection was made m the 
first instance on the score of ability to xneasure by 
tlie rvots,— ATeW that the applicants right to mea- 
tne ryotb, , p Glovee, J.— A zemindar 

cannolilnsirt upon a measurement simply hy alleging 
Shtrto nmasure, but must, in ordinary cirenm- 
stancesf prove such inability, 

Nittyanene Koondoo . . 21 W. B., 

_ — Beng. Rent Act, 

ioM . 38 (Beng. Act VI of 1862, s.'lO).-:Power 
of revenue ojfieers.— Section 10, Bengal Act ^ o^ 
186'’ merely empowers revenue officers to decide 
wlmt rate rfrent the tenant of a particular parcel ot 
laud has been paying, and does not empower them to 
declare tKnt at a certain rate shall he paid sim- 
iilv because rent at that rate lias been paid by the 

‘ tenants of neighbouring lands. ' 

' Joy Chtindbb Chowdhby . . 

; Seek Misses c. Ceowdy . . 15 W. B., 243 

j oA — Beng. Rent Act, 

‘ 1869 s. 38 (Beng. Act VI of 1862, s. 

* of Collector. — Rate of rent, Eeteniniiatwn oj. Ihe 

t foSw’s duty under Bengal Act VI of 1862 sec- 
tion 10, is to ascertain the actually e.Kistiiig lates 
rent payable by the ryot to the xemuidar : he has no 
= j'ulicLn to'^asses/the rent at eiih^ced rates^ 

^ Ceowdy v. Omeao Sixgh , . 22 W. *5 

- EUTXOO SINGH r. CBOWDY^^^ 

[- Nbem Chand Sahoo u. Kam 


OK Beng. Rent Act, 

1869 S. 38 (Beng. Act VI of 1862, s. W).-Po>cer 

of Coliector.— Question of title.— On 
to measure the lauds of a particular eslate, the Cm 
lector is not empowered by Bengal Act M of 18 j- 
to determine summarily the character of | ‘ ' 

lug upon that estate, but only to .inquire how . ud 1^ 
whom every portion of land therein is lieli , . ne 
rent is payable in respect ot such laud. In the 
event of a Collector recording that particffiar tenants 
claimed to hold as luokiirraridars, a _ Civil Court 
would have jurisdiction to determine a title o" 
a cloud had been cast by his Vn 

Lakhoo Khan . . • - 16 W. E., 50 

00 ... Bower of Col -.. 

lector.— Assessment of rents.— Beng. Rent Act, 

1869, s. 38 (Beng. Act VI of 1882, s. 10).— Under 
the above section, the Collector is not entitled to 
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assess the rents at what he considers to be fair and 
reasonable rates from the rents prevailing in the 
iieighbonring properties, but is only authorised to 
ascertain for the landlord w^hat the existing condi- 
tion of his estate is, what are the measurements, 
what the names of his tenants, and what the rents 
they are paying. Ammt Manjhee v. Joy Chunder 
Choicdhry^ 12 W. S71, followed. In a suit for 
rent by one co-sharer, the plaintilf claimed that the 
rent should be calculated at the rate fixed by the 
Collector, in a proceeding held by him under section 
10 of Bengal Act VI of 1862. It appeared that 
the defendants had not had notice of the proceeding, 
and that the Collector had ascertained the rate from 
the rents paid in the neighbouring properties. Meld 
that the proceedings of the Collector were irregular, 
as he had acted without jurisdiction, and that they 
were not binding on the defendants for the xmrpose 
of showing the rate at which rent was payable by 
them. Baba Chowdhby i?. Abedooddeen Maho- 
med I. L. B., 7 Calc., 69 

S. C. Rupennessa Bibi Chowdbani v, Abed- 
I7DDIX Mahomed . . 8 C. L. R.., 73 

37. Fixing rates of rent. — Duty 

of Collector.— Beng, Act VIII of 1869, s, 38,— 
Mnality of proceedings. — In a suit in which defend- 
ant had admitted his tenancy but had disputed the 
amount of the rent claimed by plaintiff, and plaintiff 
had not made a special application to the Collector, 
under section 38, Act VIII of 1869, for the determi- 
nation and record of tenures, under-tenures, and 
rates of rent in the land in suit, — Held that, in the 
absence of any special order of the Collector fixing 
the rates of rent, there was no legal order %vhich 
could be considered final, and the matter was open to 
the Civil Court. Jamalooddeen Hossein v. Rama- 
DHEEN Missee . . . ,25 W. B., 136 

Alflrming on appeal under the Letters Patent, S. C. 

[24 W. B., 331 

33. Duty of Collect 

tor, — Beng. Rent Act, 1869, s. 38. — Delegation of 
^o’^.oers hy Collector to Ameen. — In a suit under sec- 
tion 38, the Collector cannot delegate his powers to an 
Ameen or accept absolutely without reservation the 
whole report of that officer, and order assessment in 
accordance with the rates found by him ; such report 
being only a part of the evidence to be taken into con- 
sideration. Shetue Shaish V. Hills 

[24 W, B., 184 


40. ^ — Beng. Act VIII 

of 1869, s. 38. — Foioer of Collector. — -Where an ap- 
plication is made to a Collector under Bengal Act 
VIII of 1869, section 38, for the measurement of cer- 
tain lands without any ‘‘ special application to Mm to 
determine the rates of rent, any proceedings regard- 
ing the rates of rent are inadmissible. Ceowdy v. 
PooEUN SiSTG-H ■ . , ,22 W, B,, 480 

Besistanee to measurement. 

— Right to intervene . — Intermediate tenant. — Beng. 
Rent Act, 1869, s. 38 (Beng. Act^ VI of 1862, s. 10). 
— The fact of a measurement and jummabundi having 
been effected under the provisions of Bengal Act VI 
of 1862, section 10, cannot deprive an intermediate 
tenant of the right of intervening under Act X of 
1859, section 77, nor is the iiitervenor dei')rived of 
that protection, oven though ActX no longer exists. 
Mxjdhoo Sooddn Shaha V. Gopal Shaikh 

[22 W. B., 508 

42. Interference hy 

third party . — Didy of Collector. — Beng. Rent Act, 
1869, s. 38 {Beng. Act VI of 1862, s. 10). — Where 
the progress of a measurement under section 10, Ben- 
gal Act VI of 1862, is interfered with hy a third party 
claiming the land, the proper course for the Collector 
is to hold his hand, leaving it to the parties to seclc 
their remedy in the Civil Court. He cannot, however, 
make any order which will prevent the intervenor 
coming in under section 77, Act X of 185 9. ISE ■». 
Bansee Shaha , . . . 16 W. B., 51 

43 . — Objections to measurement. 

— Beng. Rent Act, 1869, s. 88. — Boiver of Collector 
in dealing tviih objections to measurement . — Quaere, 
— ^After having commenced proceedings under sec- 
tion 38 of Bengal Act VIII of 1869, has a Collector 
power to refer some of the objections taken to one 
Deputy Collector and some to another ? Omed Ali 
V . Nittyanund Roy . . . 24 W. B., 171 

44. Be7ig. Rent Act, 

1869, s. 38 {Beng. Act VI of 1862, s. ^10).— Objec- 
tions to measurement proceedings. — Where a mea- 
surement under Bengal Act VI of 1862 was completed 
w'ithout any objections having hoeii made to it by 
the ryots wliile in progress, it was held that it was 
not competent for the Judge in appeal to set aside the 
proceedings on objections made subsequently. Go- 
LircK Kishoee Achaejee V. Kesha M'ajhee 

^ [15 W. R., 23 



39. Ameen deputed 

to measure. Duty of. — Beng, Rent Act, 1869, s. 38 
(Beng. Act VI of 1862, s. 10). — An Ameen deputed to 
make a measurement under the provisions of section 
10, Bengal Act VI of 1862, is hound to record the 
state of things as actually existing, and has no business 
to record what he thinks ought to be the rates. If, 
however, the Ameen, or the Collector superintending 
his proceedings, does any act not in conformity with 
this section, the remedy for any party dissatisfied is to 
appeal to the Civil Court within the time and in the 
manner prescribed by Act X of 1859. Bala Tha- 
KooE v. Meghbueh Sman . 14 W, B., 269 


45 ^ ' — ' Measurement of 

chur lands according to agreement, — Effect of error 
as distinguished from fraud. — Omission to object to 
measurement at time it teas falcen. — A superior owner 
of chur land, and his tenants, who held it in howla- 
dari tenure, agreed, with reference to allnvioii and 
dilnvion, that the chur should be measured from time 
to time, on notice, and that unless the tenants should 
give a separate “ daul kabuliat for the land found 
to be accreted, the superior owner should take posses- 
sion of it. A measurement hy the superior owner was 
made on notice to the tenants, and bond fide ; but it 
was incorrectly made, — the tenants, however, raising 

6 E 
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MEASUBEMEHT OW LAMBS. — Objee- i 

tions to measurement 
no o'bjectioii at tlie time. They, afterwards, when a 
suit was 'brought against them by the superior owner 
for possession of alleged accreted lands, set up the 
defence that the measurement had been made in their 
absence and was incorrect. Held by the Privy Coun- 
cil that the tenants could not defeat the suit merely 
on the ground of the incorrectness of the measure- 
ment, there being no fraud ; but that they were not 
entitled to ask the Court to decide what the amoniit 
of the property wars wdiicli the pilaintifE was entitled 
to recover. ALmuDDi ij. Kali Keishka Tag-oee 
[I. L. B., 10 Calc .5 895 

40 . Measurement of waste 

lands. — Bang. Bent, Act^ 1869^ s. 38. — Beng, Civil 
Courts Act {FI of 1871), s. 22. --Ag peal. —An ap- 
plication for the measurement of a whole estate 
under section 38 of Bengal Act VIII of 1869 cannot 
be granted where waste lands in that estate have 
been brought into cultivation by various ryots, and 
the landlord is unable to ascertain wd,\ich of the ryots 
have appropriated such waste lands as part of their 
jotes. Before a measurement can he ordered under 
that section, it is necessary to establish by evidence 
the facts set out in the petition for measurement ; 
and to show that the lands sought to he measured 
are known, hut that the tenants liable to pay rent 
in respect of such lands are unknown. Laila 
Chbbi Lal V. Eambhlni Goes 

[I, li. B., IS Calc., 57 

47 . — Measurement of cliur lands.-— 

Accretion to tenure. — Measurement made in absence 
of tenants. --Notice. — Where a kabuliat stipulated 
that on the accretion to a certain howla of any new 
cultivable chiir, a fresh measurement should he made 
of the cliur and howla, and that excess rent should bo 
paid for the excess land at a stixmlated rate up to five 
drones, and at perguunah rates for the residue : in de- 
fault thereof rent to be realised according to law, or 
service made on the tenants of a notice ‘^recpiiring 
them to take a settlement of the excess land, and to 
file a kabuliat and fixing the time at fifteen days,^^ 
otherwise the excess land to be settled with others, — 
the kabuliatdar measured the howla and accreted chiir 
without notice to the tenants and in their absence, 
then served on the tenants a notice thereof, and of 
the increased rent demanded, requiring them to ap- 
pear within fifteen days and file a kalmliat for the 
said amount and rent, or that he would take khas 
possession. In a suit, amongst other things, for as- 
sessment of rent of the excess land, — Held that the 
tenants were not hound by the ineasnrcrnent made by 
the kabuliatdar in their absence. Ram; Coomae 
Ghose r. Kali Keishna Tag-oes 

[Is. R., 13 I. A., 116 : 1. L. B., M Cade., 99 

43 , Procedure . — Inquiry and evA 

denoeas to inability to ascertain tenants. — Beng. Act 
VIII of 1869, ss. 33, 89. — Ap) peal from order . — 
Separate appeal. — The Court to wliicliaii application 
under section 38 of Bengal Act VIII of 1869 is 
made on the ground that the ax:)plicant is unable to 
ascertain wdio are the persons liable to pay rent, 
ought not to make an order in his favour except 


MBASUREMEMl OF LAMBS. - Proee- 

dure— coBif 

upon inquiry and proof of Ills alleged inabilify* 
Where an order has been yiasstHl Vy the Civil CViurt 
under section 38, and the Collector luis upon that 
order made his decision, ryots aggrieved by tin? deci- 
sion ought not to appeal fiointly, hut separately under 
section 39 of the Act. Mahomed BaJiadoor Mojooin- 
dar a?. Baj’kishen Singh, 10 B. L. M., 4.0 {note) : 15 
W. R., 522, followed, Laloo Siekab th Joglt 
Kishoee Aohaejea , . 13 C. Ii. B.j 203 

49 . — Proof of conduct 

of proceedings in accordance with Act. — Beng. 
Bent Act, 1869, s. 38 {Beng. Act VI of 1862, s. 
10). — Proceedings of revenue o^lcers. — Per JagivSO?^, 
J. — The High Court 'will not hold any person boiiiid 
by the finding specified in Bengal Act VI of 1862, sec- 
tion 10, unless it is showni beyond a doubt tliat the 
^proceedings of the revenue officers referred to have 
been conducted in strict accordance with the terms 
of that section. Dinobla'DHOO Chowbhey r. 
Dinokath Mooeeejee . . 19 W, R., 168 

50. Notice. — Beng, 

Bent Act, 1869, s. 38. — Es: parte orders. — Proceed- 
ings for measurement of land . — In proceedings 
under section 38 of the Bengal Rent Law, Act VIII 
of 1869, the Collector shonid, as a rule, ypass no order 
ex parte without previously giving timely notice to 
the other party or parties sought to be affected by 
the order. Iis" the mattes oe the petixioi^ op 
Peotap Chundee Ghose. Kally Chuby Dltt 
V. Peotap Chundee Ghose 

[I. L. R., 8 Gale., 848 ; 12 C. I*. 407 

51. — — Notice, — Mea- 

surement of lands in order to enhance, — Notice of en- 
hancement. — Act X of 1859, s. 26. — An under-tenant 
or ryot is not bound by a measurement under Act 
X of 1859, section 26, made in his absence, unless 
he lias received notice. Jadub Chhnlee Haldae 
2 ?. Etwaeee Ltcfshkije . . Marsh., 498 

S. C. Etwaeeb Litsiikue 'd, Jadfb Chiindee 
Haldae ...» 2 Hay, 599 

52. ' — Notice. — Ilhasra 

or appraisement of land. — Hannah undi tenant. — Pre- 
sence of tenant. — 'Notice to tenant of khasra. — in a 
suit for rent, where the quantity of laud for whiidi 
rent is claimed is in dispute, and the landlord pro- 
duces as evidence a khasra or appraisonuoii ol the 
land, it is not necessary for liiiu to show that the 
estimate was drawn u]) in presence of llie dct'eiuhuit 
and was acknowledged ]>y him; it will lie sulheieat 
if the defendant (a d.aunahiiiidi teimnt) laid notice 
when the khasra was about to he made', liruKE 
Naeain Singh v. Beljeet Jha . 24 W. B., 125 

* _53. — ::: Attendance of 

toUnesses. — Inquiry. — Beng. Be?ii Act, 1S69, ss, 
38^ 40. — Order that tenures have lapsed. —TI iq 
Collector, in proceedings for measurement of lands 
under section 38 of Beiignl Act VIII of 1869, cannot 
bo said to have made a due inquiry and therefore 
should not make an order under that section that the 
I tenures have hqpsed, until he has made use of all the 
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^'7®" ’’y section 40 in order to procure 

[I. L. E., 6 Calc., 673 : 8 O. L. E., 39 


( 3810 ) 


54. 


s™z=£:|g| 


55. 


^ni Act, 1869, .. 38 {Seng. AH vfTimfTS)' 
nliSf °f °’l/“ -Vime fo/~ln order to 

section 10 *0^ icrTfi ’isliiSr ” 

not “u'S-Ui*” t'>theDiBWrog“ 

of rent m, tits “rears 
TTw ^ basis ot tlie rate fixed by the Colleetnv 

Huw Sakkue Patwaiu .. 

[25 W. 11.3 346 


56. 


sToa ?«SSh; aft 

Act VIII "of S iTef f 

order made under the preceding section in threoum 

lattei°'fw'°^ provisions in the 

m-dei do.f •‘ reconsideration of any 

01 du dots not deprive any one of the riadit of anneal 
K^shbehaby Ghose n. Baeuoda Peosad Sho: 

* • */ C, Ij, K-.j 3SO 

57, ^ 


V” -71 Standard of measurement 

fsf^: (^eng Alt^Tlf 

V]/'^ V section 11 of Bengal Act VI of 

Itafiiitl pergunuah is the 

stand, ud to be used in the measurement of lands 

either under kabnliat or other- 
mse, maceusttosh v, Watson 

[8 W. E., Act X, 123 
58. - — _____ 

Sard ^^:rf °f meas7fen^nt-^nt 

Snst mlfn a IXrolctfv V" 

to the Collector. SH^VS/iK^fkVps’ 

[24 W. E., 184 


59. 


hoior.~TU Collector is the deposito^of h{ sto 
dard pole of each pergunnah; and it fs evctsivelv 
A ithin Ins province to declare what the standard of 

SswaV 

5 W. R., Act Xj 17 
60. _ __■ 

Jttnt Act, 1869, s. 41 {Beng, Act VI of 1862 s lii 
In an ai)phcation for assistance to measure the land 
of a ryot under section 9, Bengal Act VI of 18^ 1 h i 
Collector has no power underYection 111 

HI 


MEASUBEMEHT OP LAE'ES.— Standard 
of measurement— continued. 

what pole the measurement is to be made, but suclx 
questions are to be reserved for after-proceedings^ 
when any action is taken upon the result of such 
measurement. Bamanath IIaehit v« Muohieam: 
Paeamanik . » . - 3 B. L. E., Ap., 6S 

S. C. Bomanath Eaeheet V. Bhooehbe Sham 
Bhooya .... IIW. B„510 


61, 


Botver of GoU 


- J. UWGf UJ 

lector.—JSeng. Rent Act, 1869, s. 41 {Beng. Act VI 
of 1862, s. 11), — The Collector has no jurisdiction in 
an application by the zemindar under section 9, 
Bengal Act VI of 1862, for assistance to measure the 
holding of his ryot, to fix the standard of the pole 
with which the land is to be measured. Semite , — If 
the application had been under section 10 of the Act, 
the Collector would have had jurisdiction to declare 
the length of the standard pole. Beaja Kishoe Sen 
Kasim Am ^ . , . 3 B. L. M., Ap.^ 78 

S. C. Beojo Kishoee Sein v. Kassim Ali 

[11 W, 11.3 S62 


62, 


Bower of CoU 


Lector. —Beng, Bent Act, 1869, s. 41 {Beng, Act VI 
of 1862, s. 11).— Per IvEMP, Pheae, Mittee, and 
Hob HOUSE, JJ. — When the right of a proprietor to 
make, under section 9, Bengal Act VI of 1862, a 
ineasnreinent of a tenure, is disputed, solely on the 
ground that the pole with which the measiirenieiit is 
attempted to be made is not the standard pole of 
measurement of the pergunnah, as provided in section 
11, and the parties are at issue as to what is the 
length of the standard polo, the Collector lias Juris- 
diction to inquire into and decide as to the true 
length of the standard pole. Couch, C. J„ and 
Bayley and Jackson, IJ., contra. Manmohini 
Chowuheain V. Peemchanh Boy 

[6 B. L. B., 1 : 14 W. R., E. B., 4 


63. 


• Poioer of Judge 


JL. UJ cj/'angti 

on agygeal. — k. Judge on aiqoeal has power under sec- 
tion 9, Bengal Act VI of 1862, section 9, to declare 
by what standard measurements are to be made. 
Mackintosh v, Boylas Ciiundee Ghatteejee 

[W. R .3 1864, Act X, 59 

64. Beng. Rent Act, 

1869, s. 41 (Beng. Act VI of 1862, s. 11).— Measure 
ing-rod of tuppah.Sectioii 11, Bengal Act VI 
of 1862, docs not preclude the use of the standard 
measnring-rod of a tuppah. Suebanund Pandey v 
EuchiaPandey . . 4 W. B .3 Act X, 32 

MEDICAL EXAMIHATIOM. 

See Hindu Law — Maeeiag-e— Eesteaint 
ON, OE Dissolution oe, MiEEtAOE. 

[I. L. B., 1 AII .3 549 

MEDICAL OFFICER. 


• Bemuneration for professional attend- 

n-irviitT-l- 7-i-P -iinvvT J.1. _ f* 


ance. — The amount of remuneration for the profes- 
sional attendance of a medical officer on the family of 
a public servant, in the absence of an express agree- 
ment, should he determined with reference to the cir- 

6 F 2 
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digest op cases. 
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MEDICAL OF’^lC^n-eonUnued. 

cuiBstances in each case, _ and the 
hv the Judge in estimating the amount, that rctcr 
eLe must he had not only to present means but 
to prospects, without considering other matteis, was 
not correct. Meld, under the cmcumstances of the 
case, that one fifth of the monthly income of the 
defendant was the fair amount to wrhich the plaiutitt 
was entitled for his professional attendance for the 
year. lUwiiNS o. Dahiei. • • » Agra, at> 

MEMOEANDDM OE APPEAL, KETDMT 
OP, FOE COEEECTIOH. 

See Civiii Pbocedtiee Cope, 1882, s. 543 
(1859, S.33G) . I. L. E., 1 AU., 260 

See Limitation Act, 1877, s. 4. 

[1. L. E., 1 All., 260 
. I. L. E., 2 All., 875 

MEMOEAKDUM OF ASSOCIATION, 
MATERIAL YAEIANCE IN— 

See Company— Aeticebs op Association 
ane Liability op Shaebuoldebs. 

[I. L. E., I Bom., 320 

MERCHANT SEAMEN’S ACT (ACT I 

OF 1859), s. 83. 

17 cf 18 Viet., c. 104, Sit. 243 (ds. 1 

and 2), 2SS.—Me>'cha7it SUpphi^ Act, 1S54.—43 and 
44 Viet c 16 s 10. — Mereha^it Seameiv's {Papnent 
of Wages mid Jiating) Act, mO.-Imprisonrned^^ 
desertion. — The amendment of clauses 1 and 2 oi 
seetion 243 of 17 and 18 Victoria, Cap. 104, hy 43 and 
44 Victoria, Cap. 16, section 10, does not affect the 
liability of seamen in Calcutta to impnsoiimeiit for 
offences under section 83, clauses 1 and 2 of Act I of 
1859. Bbuoe V. Ceonin . I. L. R., 12 Calc., 438 

MERCHANT SHIPPIHa ACT (17 & 18 
Viet., e. 104), ss. 43, 66. 

j H^Ton-registratioii of sMp.— 

Letter creating charge on skip. — A letter, purport- 
iiio’ to create a charge on a ship, was not registered 
as'^a mortgage under the Merchant Shipping Act. 
The ship not having a British register, it was held 
that the letter created a valid charge on the ship. 
Shib Ch-tjndee Doss v. Cocheane 

[Bourke, O. C., 388 

2 , — - Attaeliment. — M ortgagee. 

•^Power of sale. — An attachment on behalf of tlie 
ri<dits of the mortgagor of a ship will not debar the 
mortgagee from his power of sale under the Merchant 
Shiimang Act. Ahmed Mahomed v. Ahhih 
^ ^ ^ [1 Ind. Jur., If. S., 95 

. SMpping Master, Power of. 

^ L'lscharge of semnen with consent of captain and 
men.—MegulaUons of Board of Where the 

captain of a ship consents to the discharge of a sea- 
man, who also desires to be discharged, the Shipping 
Master has no discretion in the matter, bnt is hound 
to sanction the discharge of the seaman under the 
provisions of the Merchant SMpping Acts of 1854 


MERCHANT SHIFPING ACT (17 & 18 
Viet., e. 104), ss. 43, 66.— Shipping Mas- 

ter, Power of — contmued, , 
and 18G2, and the Regulations of the Board of Trade, 
Reg. V. Shipping Mastee op Calottta 

[I Ind. Jur .9 H, S., 371 

ss. 53, 55. 

See Ship, Sale or— ^ 

[2 Ind. Jnr., If. S., 251 
I Ind. Jur., H. S., 363 

s. WH .—Discharge of semmn.- 


Power of Shipping Master, Bonihag. — The Shipping 
Master of Bombay has a discretion vested in him of 
refusing to sanction the discharge of a seaman 
shipped from a foreign port whose articles have not 
expired, though the seaman consents to such dis- 
charge. In EE Lewis • • 6 Bom,, O. C., 42 

- s. 243 .— I of 1859, s. 83, cl. 5.- 


JDisohedience of commands hg sailors.-^Tlie Mer- 
chant Shipping Act, 1854, 17 and 18 Victoria, Cap. 
104, section 243 (b), has no application to British 
India. The Act applicable to cases of continued wilful 
disobedience of lawful commands by sailors is Act 
I of 1859, section 83, clause 5 (c). In the matteb 
OP THE PETITION OP Eeaedon . 8 Mad., 85 

1. (IV of 1875), ss. 3, 5, 6, 7, & 

IS.— Jurisdiction, Admiralty Courts,— Board of 
Trade cerUJioates.—Inoompeteney or onisco^idtwt 
of holder.— Statement The powers con- 

ferred on Courts of Admiralty by section 5 of Act IV 
of 1876, of investigating charges of incomx3etmicy or 
miscondiict against the holders of Board of Trade 
certilicates, is totally distinct from the power of 
inquiry into wrecks or casualties conferred on tribu- 
nals by the same Act. It is not correct to say tliat 
all the sections in chapter II of Act IV of 1875 
subsequent to section 5 apply only to inquiries under 
that section ,• nor that the Courts inentioiied in tliat 
section are tlie only Courts tliat can cancel a Board 
of Trade certilicate, or report so as to enable the Local 
Government to cancel its own certitieatc. A special 
Court inquiring into a casualty under section 3 lias 
power, if all the provisions of the Act are duly com- 
plied with, to cancel a Board of Trade certilicate, 
or to make a report to the Local Government, upon 
which. the Govonnneut may cancel its own certilicate 
under section 18. In iru'estigating cliargcs of incoui- 
peteiicy or misconduct iiiider section 5 of Act IV of 
1875, it is not necessary, in order to give the Court 
Jurisdiction, that such ineompetency or miscondiict 
should have occurred on or near tlie coasts of India. 
What is a surticient statement of grounds,” within 
the meaning of sections G and 7 of Act IV of 1S75 ? 
Ih EE The Ava"" and the Brenhilda.” Gov- 

EENMENT OP BENGAL 1 ). WhITTABD 

[I. L. B., 5 Calc., 453 : 5 C. L. B., 307 

S. 5. — Proof of Board of Trade ceriL 

ficate. — An investigation under Act IV of 1875, sec- 
tion 5, into charges of incompetency or miseoiidiict, 
cannot proceed unless the person whose competency qt 
conduct is to be inquired into has been proved to be 
the holder of a certificate granted by the Board of 
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MERCHAKT SHIPPING ACT (IV of 
1875), s. 5 --'Oontimed, 


Trade. In the mattes of a collision between 
THE and the ‘‘ BeeNHILDA 

[I. li, B., 5 Gale., 568 ; 6 C. L. R., 331 

MERCHANTS, EAW OE--- 

See English Law . 13 W, R., 420 
MERGER. 

See Exechtion of Decree— Application 
FOE Execution and Powers of Court. 

[I. L. R., 7 Calc., 82 
See Cases under Moetga&e— Sale of 
Moetoaged Property — Purchasers. 

1 . Doctrine of merger. — AppUca- 

bility of, to mofussil of Indm,— Quaere, —Whetlier the 
doctrine of merger applies to lands in the mofussil in 
this country. Woomesh Chunder Goopto v, Paj- 
NARAiN Roy . . . . 10 W. R., 15 

It does not. Savi v. Punchanun Roy 

[25 W. B., 503 

2. — Collateral securities. — Promis- 

sory note. — Mortgage. — Registration Act {XX of 
1S66), s. 52. — R. executed and delivered to A. a 
promissory note, which was specially registered under 
section 52 of Bengal Act XX of 1866. On the due 
date of the note, A. renewed the note in considera- 
tion of R.^s securing the debt by assigning to him, by 
%vay of mortgage, his (R.^s) interest in certain land- 
ed property. Meld that A. could proceed in a sum- 
mary way upon the note, notwithstanding the mort- 
gage. Ramgopal Law v, Blaquierb 

[1 B. L. R., O. 0., 35 

3 . Pnreliase by putnidar of se- 

mindari riglits. — Cessation of rent as putnidar . — 
The putnidar of a mehal which formed a portion of a 
zemindari purchased the zemindari rights in the 
mehal. From the date of his purchase he paid no 
rent as putnidar. Meld that he could not set up 
his title as putnidar against his zemindari co- sharers 
in a suit brought by them for contribution. Pro- 
SUNNO Nath Roy v. Jogut Chunder Pundit 

[3 C. L. B., 159 

MESNE PBOEITS. 

Col. 

1. Right to, and Liability for — . 3814 

2. Assessment in Execution and Suits 

FOE Mesne Profits . . . 3822 

3. Mode of Assessment and Calcula- 

tion 3832 

See Cases under Decree— Construction 
OF Decree — Mesne Profits. 

See Cases under Decree — Form of Decree 
— Mesne Profits. 

See Hindu Law — Stridhan— Description 
AND Devolution of Stridhan. 

[3 B. L. K., A. C., 121 

See Cases under Interest — Miscellane- 
ous Cases— Mesne Profits. 


MESNE PBOEITS— 

See Cases under Limitation Act, 1877 
ART. 109. 

See Right of Suit — Mesne Profits. 

[1 Ind., Jur., O. S., 83 

See Vendor and Purchaser — Vendor, 
Eights and Liabilities of — 

[7 B. L. R., 113 

Suit for— 

See Res judicata— Causes of Action. 

[2 B. L. B., S. N., 16 : 10 W, B., 486 
Marsh., 93 
9 W. B., 594 
See Small Cause Courts, Mofussil — Juris- 
diction — Mesnb Profits . 2 N. W., 18 
See Cases under Special Appeal— Small 
Cause Court Suits — Mesne Profits. 

and for ejectment. 

See Jurisdiction of Civil Court— Rent 
AND Revenue Suits, M.-W. P. 

[I. L. E.., 1 AIL, 448 
1 N. W., 177 : Ed. 1873, 256 

1. RIGHT TO, AMD LIABILITY FOE— 

1 , Right to mesne profits. — 

Damages for being Icept out of possession . — Regard 
being had to the constitution of the Courts of this 
country, which are Courts of justice, equity, and good 
conscience, a decree-holder should be reimbursed 
damages for the time during which he is kept out of 
possession by the wrongful act of another party, 
whether liis claim for subsequent damages be made 
in the execution of the first decree or in a regular 
suit. Kashee Nath Kooee n. Deb Kristo IUma- 
Nooj Doss .... 16 W. B., 240 

2, ^ Period for tolhich 

suit is pending. — There is no objection to tlie award 
of mesne profits or interest during the whole period 
for which a suit is pending, however long that period 
may be. Kahaji BIN Ranoji v. Bapuji bin Ma- 
DHAVEAT , . « 8 Bom., A. C., 205 

3, — Legal owner . — 

Right to sue for mesne profits. — A party declared by 
a final judgment to have the legal title and the riglit 
to possession, is, so long as the judgment declaring him 
to be the legal owner remains in force, the only party 
who is legally competent to sue for mesne profits. 
Khettermonee Dossee V. Gopeemohun Roy 

[1 Ha,y, 178 

S. C. Khbtturmonee Dossee v. Gopeemohun 
Roy . . .1 Ind. Jur., O. S., 83 

4, Co-sharer claim- 

ing re-partition of his share . — A co-sharer claiming 
re-partition of his share is not entitled to mesne pro- 
fits unless so provided by the wajib-ul-urz. Chunder 
Singh v. Nieto , . . .3 Agra, 11 

5, Co- sharers. — Mort- 

gage after foreclosure. — A. obtained a decree deciar- 
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MESNE PROEITS— coHiMiwed. 

1. EIGHT TO, AND LIABIMTX FOR— cora- 

timied, 

HigM to mesne profits — continued. 

iiig liim entitled to possession xmder a mortgage 
of one third of the property in dispute, with mesne 
profits. B. suhsequently obtained a decree against 
A. and the other co-sharers for possession of the 
whole estate, with mesne profits, under another mort- 
gage ; hut instead of taldng full advantage of his de- 
cree he received from all the co-sharers the amount 
due to him on the original transaction, and restored 
the property to them. Meld that A. w’^as entitled to 
recover mesne profits due to him under the original 
decree. Bisnoo Chundee Biswas v. Totlttck 
Nath Baherjee . . 6 W. B., Mis., 28 

— Co-sharers. — Mx- 

cess Zawfh— Plaintiff and defendant and certain others 
were co- sharers of an ahad. Each agreed to cultivate 
certain portions, and afterwards to give up any excess 
land cultivated hy him. Defendant cultivated 399 
highas in excess of his share. Plaintiff sued him 
and got possession of the excess land on payment 
to the defendant of a compensation for the expense 
of cultivation, and then brought his suit for mesne 
profits. Meld that he was not, under the circum- 
stances, entitled to mesne profits. Debnarayan 
Deb V. Kali Das Mittee 

■ [6 B. L. E., Ap., 70 : 14 W. E., 397 

Affirming, on appeal, Kalee Doss Mittee v . 
Deb Naeaik Deb . . 13 W. B., 412 

7. Fersons not in 

actual possession. — Might of suit. — Meld that ivhere 
the plaintiffs made over the management of their 
lands to their bankers, but did not part ivith the 
property in the lands, even for a temporary period, 
they were entitled to maintain a suit for mesne pro- 
fits against the defendants who trespassed on and 
occupied the lands whilst the estate ivas under the 
inaiiageniGnt of the bankers. EAMEUTTOisr Kae v . 
Dwaeka Doss . , . . 2 H. W., 193 

8. — Decree-holder in 

possession. — Ments due previous to his possession. 
— When a decree-holder obtains possession of an 
estate in execution, he is not at liberty to sue the 
ryots for rents falling due before the date of his 
taking possession. His proper course is to sue the 
late wrongful possessor for mesne profits, includ- 
ing the rents. Umes Chanbea v . Siiastidhar 
Mookeejee . . . 3 B, Ij. E., Ap., 99 

S. C. Woomesh Chtjkbee Roy v. Maekfnd 
Mookeejee . . , .12 W, B., 34 

9. Mortgagor after 

redemption, — Period beUveen date of suit and execu- 
tion of decree. — A suit for redemption is no bar to a 
mortgagor afterwards suing the mortgagee, who has 
been in possession, for mesne profits due between the 
date of suit and the execution of the decree. Goer 
Kishbn Singh v. Sahay Fekeee Chend 

[7W. B.,364 

10. — Medemption of 

usiifruotiutry morigage.'~-MQrfgagee refusing to give 


MESNE continued. 

1. RIGHT TO, AND LIABILITY 
iimied. 

Eight to mesne 'pTO'&ts—co7iUnued. 
up possession. — An estate was mortgaged for RlOO ; 
the mortgagee was put in possession, and it was 
stipulated that he wars to enjoy the usufruct in lieu of 
interest, the mortgagor being entitled to redeem at 
any time on repayment of the principal. When llie 
mortgagor deposited the principal, the inortgngee 
set lip a false claim upon absolute sale, ami forci'd fhe 
plaintiffs into a regular suit, in which possession 
w^as decreed to them on payment of the principal. 
Meld that they were entitled to mesne profits for 
such period as was not barred hy the statute of 
limitation. Eeld^ also, that plaintiff's were entitled 
to interest from the date of suit. Leleet Singh 
x. Ali Reza , , . .8 W. B., 322 

IX. Mnlaufid resump^ 

tion by Goveimment. — Property which had been un- 
lawfully resumed by Government was, on appeal, 
released by decree of the Privy Council. Meld that 
the owner was entitled to recover mesne profits from 
the date of the decree. Ramnaeain Mookerjee v. 
Mahtab Chenh . . 1 Ind. Jur., O. S., 48 

12. — TJpanchowJci or 

istemrari tenure. — A. sued B. for xxossession "with 
mesue profits of a share in certain talooks, alleging 
that ho purchased it in execution of a decree. B. 
proved that he held the lands under an upanehowki 
title. The lower Court, however, awarded to A. 
mesne profits for six years. Held that B. having 
proved his upanehowki title, A. could only be en- 
titled to a share of the upanehowki jumma, ■wliicli 
was not of the nature of mesne profits, but of rent; 
and, therefore, a suit to recover that could not he 
brought in the Civil Court. Shib Kemae Joti x. 
Kali Prasad Sen . . 1 B. L. E., A, C,, 167 

Liability for mesne profits. 

— Person declared to he in wrongful possession . — 
A person declared hy a decree to be in wrnngrrd pos- 
session is liable for mesne profits, wliich may 1)0 re- 
covered from any property in his p(;Ssessioii. Pea- 
REN V. Ahmed Ali Khan . 4 W. E., Mis., 7 

Jey Naeain v. Toeabun , . 3 Agra, 216 

Hera Lall Thakooe v. Geidharee Lall 

[8 W. E., 450 

14 . pQna fides . — 

Parties in possession are liable for wasilat t;o the 
legal owners whom they keep out of possession, even 
though there was no mala fides on their part, Byj- 
NATH PeESHAD X. RaDHOO SiNGH 

[10 W. E., 480 

15. — —■ Holder of joro- 

perty for another . — The mere possession hy one per- 
son of another'’s land does not render the fornier 
liable to account for the profits. For these he is 
liable only where he has held tortiously, or under an 
agreement, express or implied, to make them good. 
Mahammad Ali Bata Labbi v. Moiiiadin Nainar 

[1. Mad., 107 
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MESHB FBOFITS— i 

1. RIGHT TO, AND ^LIABILITY POR~co?2«. 

timied. 

Ijiability for mesne profits— coK^?‘w«ee<l. 

Jperson pre^e.jit-' 

ing rgots from paying rent, — A lessor who prevents 
ryots from paying rent to the lessee when the latter 
comes to take possession is liable for mesne profits,- 
even though he may not Iiimself collect the rents. 
Bheekumbue SiKoii u. Raj Chue-deb Giiose 

[15 W. E., 196 

— — Keeping owner 

out of possession, — A party who has been active in ! 
wrongfully keeping another out of the possession and 
enjoyment of property is liable for consequential 
damages, whether he derived any profit himself from 
the possession of the land or not. Ghoog-ly Sahoo 
V, CiiUNDEE Pbeshad Missek , 21 W. E., 246 

They should only be calculated for any period 
during which the defendant was active in keeping the 
plaintiiS out of possession. Indtjejeet Sing-h v. 
Raehey Singh . . . .21 W. E., 269 

18. Person in wrong- 

ful possession loithout Icnowledge of defect in his title. 
— Keld, dissenting from a ruling of the late Siidder 
Court, that mesne profits are always recoverable 
from a person who has enjoyed them, even though 
he has been in Iona fide i^ossession without know- 
ledge of the defect in his title. He would, if he 
bought with sufficient inquiry, have a remedy 
against his vendor. Mhgun Chhndee Chuttoeaj 

SuBBESSUE Chhckeebtjtty . 8 W. E., 479 

19. " ' — Person in posses- 

sion apparently of right afterwards legally dispos- 
sessed. — Where a defendant had, with apparent right, 
occupied uewly-f onned lands from which the plaintiff 
ejected him by establishing in a civil suit his supe- 
rior title, the defendant was held liable to account to 
the plaintiff for those which the defendant 

had derived from the lands, and which the plaintiff, 
if he had been in possession, would himself have 
I’eceived. Abdool Kubeeh Biswas v. Campbell 

[8 W. E., 172 

20. ___ Suit hy purchaser 

with notice of defect of iitle^ for reversal of sale . — 
Wliere a purchaser, hy the institution of a suit for 
the reversal of the sale, had full notice of the defect 
of his title, he was, on the reversal of the sale in 
that suit, held liable for mesne profits. Umamoyi 
Bbemonea Taeini Peasad Ghose 

[7 W. E., 225 

Vendor and pur- 

ehaser. — Sale hy elder hr other during younger 
hrother^s minority. — A salehy an elder hi’other during 
a younger brother'' s minority having been set aside 
and the vendee ejected, the vendee alone, and not the 
vendor, whose eoiinectiou with the property ceased 
with the sale, was lield to he liable for mesne profits 
received and expended by the vendee whilst in x)os- 
session. SHtrEITTCHUNDEE Dey Siecab V. Jabtjb- 
NAEAIN NUNDEB . , , .1 W. E., 90 

22. Possession talcen 

hy third party after suit. — About the time that judg- 


MBSHE FBOBITS— 

1. RIGHT TO, AND LIABILITY FOll—eoit- 
timied. 

Ijiability for mesne pv o&ts— continued. 

meiit was given in plaintilFs favour for possession 
with wasilat, a third party, in satisfaction of some 
other claim against the defendant, attached and got 
j)ossession of the land in dispute. A question conse- 
quently arose in executing plainfcifFs decree as to tlie 
liability for wasilat of the year in whicli the defend- 
ant was put out of possession by the third party. 
Held that, as under section 223, Code of Civil Pro- 
cedure, j)laiutiff might have executed his decree by 
removal of the jparty who had got possession under 
a title created by defendant subsequent to the insti- 
tution of the suit, he had the means of recovering 
possession while defendant had not. Under these 
circumstances defendant could not be held liable 
for the profits. Hababhun Dutt v . Joykisto 
Baneejee . o . . 11 W. E., 444 

28, Obstruction to 

possession. — Dispossession. — Obstruction to posses- 
sion may be the ground of a claim for damages, hnt 
it cannot support a claim for wasilat unless tliere 
has been dispossession and the claimant has been 
prevented from enjoying rents and profits. Chlen 
Singh v. Rungoo'Singh . 15 W. E.^ 221 

24. Joint judgment- 

debtors. — As a general rule a suit for wasilat will lie 
against parties who have been found in a previous 
suit for recovery of the land to have been in wrong- 
ful ]>ossession, and against them only. If the plaintiff 
has recovered a decree against several persons as 
joint wrong-doers, he is not at liberty to single out 
one or more of them only as defendants in the suit 
for w^asilat. Suttya Nhndo Ghosahl v. Sbeoop 
Chhndeb Doss ... 14 W. E., 76 

25. Joint Uahility . — 

Wrong-doers not in possession. — The p>la,mtiff pur- 
chased a house with land attached, and sub-let the 
property to his vendor, one of the defendants. The 
defendants having in collusion prevented his enjoying 
rent, be sued for rent, but on their intervention the 
suit was dismissed. He then brought a regular suit, 
and obtained a decree from the Civil Court for khas 
possession. In a suit to recover wasilat, — Held that, 
although the defendants were not all in possession, 
yet, as they all continued to oppose the xfiai^tiff's 
possession, they were jointly liable for the wasilat- 
Shamasuneee CHOW'BHEY V. Seeenath Banerjee 

[12 W, E., 354 

26. Ijmali property 

tohere defendants have divided estate. — In a suit to 
recover possession of land from the ijmali enjoyment 
of which the plaintiff had been excluded by the joint 
action of all the defendants who had divided the pro- 
perty between themselves, — Held that the defendants 
were all equally responsible for the damage sustained 
by the plaintiff, ancl that none of them could restrict 
their liability for mesne profits to tliat portion only 
of which they were in possession. Heldj a Iso, that the 
plaintiff was entitled to obtain mesne profits up to 
such time as he should get real and substantial, and not 
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PEOFITS~co»/iwM€?i. 

1. EIGHT TO, AND LIABILITY FOR— eo?2- 
tinned. 

Liability for mesne profits— cow 
merely formal, possession of tlie property at the hands 
of the*^ defendants in ex.ecution of his decree, dHOON- 
EEE Patjbey u. Ajoodhya Doss. Ajoodhya Doss 
®. Lalljee Paeeey , . 19 W. R„ 218 

27, Actual occupier 

and /c.'i.for.— Where lands are wrongfully withheld 
from the rightful owner, not only the actual occupiers, 
hut also the person who has leased tlie laud to the 
actual occupiers, may be held to have committed a 
joint trespass, and to be jointly liable for the damages 
caused by such trespass. Doe v. Sarloiv, 12 Ad. 
and ML, 40, followed. AIudttn Mohttb Sikgh v. 
Ram Bass Chuckeebutty . 6 C. L. R., 357 

23^ - Apportionment 

of liability. — Where intermediate holders combine 
wrongfully to keep an auction-purchaser out of pos- 
session, they must all he held liable for mesne profits : 
the Court need not apportion their liability in propor- 
tion to the extent of the property respectively held 
by them. Ram Chtjndee Suemah v. Ram Chtjedee 
Pae . . . • • 23W. B.,220 

29. Apportionment 

of damages between joint tortfeasors. — In a suit for 
mesne profits against a number of defendants who 
have been in possession of distinct portions of a 
neV'Cly-foniied clmr, and are proved to have no title 
thereto, it is competent to the Court, having regard 
to the provisions of the Civil Procedure Code, to 
apportion the damages payable by the defendants 
severally in respect of the portions held by them re- 
spectively. Aliter, where the defendants have jointly 
taken possession of a particular portion of sueli land. 
The reason for treating as joint tort-feasors all per- 
sons who have occupied portions of land ultimately 
found to belong to a neighbouring estate, and for ap- 
plying the rule of contribution or apportionment 
between joint tort-feasors, is wanting in the case of a 
suit for mesne profits against a number of defendants 
who have taken possession of distinct portions of lands 
forming parts of a newly-formed chur to which they 
have no title, and it is fair and equitable in such 
a case that the defendants should he severally made 
liable for mesne profits in respect of the parcels occu- 
pied by them respectively. Keishna Mohen Basack 
n. Kunjo Behaey Basak , . 9 C. L. B., 1 

30. Assessment of 

Ualiliiy for. — Suit for mesne profits loith several 
defendants. — In a suit for mesne profits where there 
are several defendants, the liability of the several de- 
fendants should he assessed in proportion to the 
amount of profits which each had derived from his 
wrongful possession. Nawab Nazim oe Bengal v. 
Raj Coomaeee Debeb . . 6 W. B., 113 

COLLECTOE OE BOGEAH V. ShAMA SuNEUE Mo - 
JOOMBAE . . .6 W. B., 230 

31 ^^ Mepresentative 

of debtor until sale of property taken in execution. 
— Where execution is ordered to be taken out against 
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the estate of a deceased judgment-debtor, and tlm 
property is sold, tlie representative of the debtor 
cannot he called to account in execution for tlie 
mesne x>rofits of the property while in his liands. 
MtjZHtje Ali alias Sat Coweee Meah v . Kawab 
Nazim oe BENCfAL ... 7 W. B., 308 

32 . — Liahility of 

ijaradar under an ijara granted hy party in wrong- 
ful possession. — A suit for mesne profits held to lie 
against a party who took an ijara pending litig-atioii, 
though the decree for possession with profits was 
against the ijaradar^s landlord. Bid yam ay"! Debia 
Chowdheain r. Ram Lal Misser 

[8 B. L. B., Ap., 80 : 17 W. B., 148 

33 ^ Dispossession 

of usufructuary mortgagee. — Tlie plaintiff for a 
consideration obtained from the defendant a zur-i- 
peshgi lease which contained an undertaking tliat in 
the event of the plaintiff^s possession being interfered 
with hy the defendant, or the defendant's previous 
ticcadar, the defendant would pay back to the plain- 
tiff Ids money with interest and profits. The lower 
Appellate Court, finding that the plaintiff after enjoy- 
ment for three years had been turned out of posses- 
sion by the previous ticcadar, gave the plaintiff a 
decree for the original money advanced, with interest 
and mesne profits for the unexpired portion of tlie 
lease. Held that mesne profits should not have been 
awarded. Kheeodhde Lall v . Dooiee Ciittni) 

[19 W. E,., 424 

34 . Decree-holder 

paying debt and taking possession from, ztir-i-pesh- 
gidar . — Adhere a decroe-lioidei*, finding a zur-i-pesh- 
gidar in possession, paid the debt due hy his Judg- 
ment-debtor to the zur-i-peshgidar, and entering into 
possession himself realised the rents, it was held tliat 
he could not demand wasilat from the jiidgineiit- 
dehtor for the same period. SllAM Soonder Ivooer 
V. Rajendee AIissee . . 10 W. R^., 390 

35 . Beng. Begs. HV 

of 1793 and I of 1798. — A. granted a znr-i-p.i‘shu*i 
lease of certain lands to the defendants for a, iixed 
term, whieh was to continue after tlu.- e.\]')iry of the 
term so long as the money advanced remained unnald. 
Shortly afterwards A. evicted the defenilants and 
sold tlie land to C. and D. The defendants sued A., 
0., and D., and obtained a decree for iiossessinu aiul 
mesne profits. They never got possession, but thev 
recovered the mesne profits from A. On the exifiry 
of the lease, C, and .D. were helil, in a suit hrovight 
by them, entitled to redeem. Held, the defendants 
were not liable, under Regulation XV of lyfKf or I 
of 1798, to account for the mesne profits whicdi they 
had recovered. WuzEEROONNrssA r. Sabedun 

[B. L. B., Sup. Voh, 613 : 6 W. B., 240 

36. -- — Mortgagee in 

possession. — A mortgagee in possession occupies a 
fiduciary position towards all the persons interested 
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as proprietors in tlie mortgaged estate, and to all lie 
is answerable for wdiatever mesne profits be may 
receive in excess of the amount wliicb be is entitled 
to receive by law or agreement. And when some of 
the proprietors assert claims, and assert such claims 
on behalf of themselves alone, be is entitled to require 
the claimants to establish the extent of their claims. 
Deonabain SiiraH v, Naek Pebshap 

[2 IN. W., 217 

37^ Liahilitif of 

morfffagor after decree for foreclosure, — Where a 
mortgagee, after obtaining a decree for foreclosure, 
sued for possession and mesne profits, and the 
mortgagor did not prove that he had given the plain- 
tiff possession or directed his les.see to pay rent to the 
]>Iaintiff, — Held that the mortg*agor (defendant) was 
liable for wasilat from the date of foreclosure, so far 
as it was not barred by limitation. Sueoop Chundee 
Roy V, Mohendeb Chunpeb Roy 

[22 W. R., 539 

38. Yendor and pur- 

chaser . — Trustee for person out of possession . — 
Where, in a suit for partition, it appeared that the 
vendor of the portion sued for had kept the vendee 
out of possession, the vendor, though liable for mesne 
profits, was not in the position of trustee of the rents 
for the party kept out of possession. Nil Kamal 
Lahubi V. Gunomani Bebi 

[7 B, E. B., 113 : 15 W. B., P. C., 38 

39. Ejectment of 

mortgagees^ tenant of sir land hy mortgagors . — 
Where mortgagors had a right of occnj)ancy in sir 
land, it was held tlrat they could not be treated as 
trespassers for ejecting the mortgagees’ tenant and 
taking possession j hut inasmuch as, instead of giving 
notice to the mortgagees of their intention to avail 
themselves of such rights and to enter on the sir laud 
as tenants, at the same time offering to pay such 
rent as might, having regard to the provisions of 
section 7, Act XVIII of 1873, he xiroperly payable 
hy them, they entered on the sir land and ousted 
mortgagees’ tenant, they rendered themselves liable 
for mesne profits. Baehat Ram v. Wazir Ali 

[I. L. R., 1 All., 448 

40, — Resumption hy 

Government, — LaJehiraj dar. — Eraud. — In a suit for 
wasilat in respect of mal lands fraudulently included 
by the lakhirajdar with lakliiraj lands resumed hy 
Government and afterwairds settled with him, — Held 
that the lakhirajdar, and not the Government, w'as 
liable ; and that as the sum claimed was definite and 
required no further inquiry to ascertain tlie amount 
due, interest had been properly awarded from date of 
suit. CooMAEEE Dabee V. Mahtab Chitkd 

[W. B., 1864, 380 

41, Assessment of 

mesne profits. — Land out of jurisdiction. — Where 
application was made for execution of a decree for 
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possession with mesne profits of five mouzahs situated 
within the Court’s jurisdiction, and Government re- 
venue was so assessed upon these five mouzahs, and 
two other mouzahs situated in another district, that 
the amount paid on account of the fi ve mouzahs and 
the two mouzahs respectively could not be apportioned, 
the Court had no jurisdiction to determine and award 
mesne profits for tlie two mouzahs not within its juris- 
diction, but should have made an apiportionraeiit to 
the best of its ability. Nor ought the Court to have 
assessed the mesne profits by relying uiion certain 
jummabundi papers made by tlie Government re- 
venue officers some thirty years ago, without inquiring 
into the actual rents or proceeds of the estate during 
the period of dispossession. Puban Chttndeb Roy 
V. JoaaEssuE Mookebjee . . 17 W. B., 298 

42. Eorfeiture of 

property. — Liability of Government. — Where pro- 
perty is confiscated hy Government, it is only re- 
sponsible for the profits during the time it is in pos- 
session, and to such amount as was actually realised, 
or such as might and would have been realised hut 
for negligence or fraud on the part of its servants. 
Mohun Lall V. Govebnment . 2 Agra, Mis., 6 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS. 

43. Assessment of mesne pro- 

fits. — Eotver of Court executing decree to assess 
mesne profits. — A Court executing a decree has no 
power to assess mesne profits, unless it is ordei’ed 
by the decree that the mesne profits are to he assess- 
ed in execution; and it is an essential part of a 
decree which orders mesne profits to be assessed 
in execution, to fix the period in respect of which 
such mesne profits are to be assessed. Wise v, 
Rajendub Coomab Roy . . 11 W. R., 200 

44 . Execution of de- 

cree. — Decree silent as to date to ichioli mesne pro- 
fits are to run. — Subsequent mesne profits. — Where 
a decree is silent as to the date up to which mesne 
profits are to run, and merely gives a decree for 
possession with mesne profits, those mesne profits 
can only be reckoned, for the purposes of assess- 
ment in execution, np to the date of the institution 
of the suit. Ram Manickta Dey v. Jegg-unnath: 
Gope . . . . I. L. B., 5 Calc., 563 

Hbbokath Roy v. Indeo Bhoosfit Deb Roy 

[G W. B., Mis., 33 
Janokes Nath Mookebjee v. Raj Kisto Sinoh 

[15 W. R., 202 

45. — — Decree for pos- 

session . — Civil Drocedure Code^ 1S59, ss. 196, 197 . — 
A decree for possession was construed to include 
mesne profits where the High Court was satisfied 
that such was the intention of the Court which 
passed the ■ decree. A decree of a Court should, 
under sections 196 and 197, Act VIII of 1859, state 
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wlietlier mesne profits are awarded or not ; and it 
slioiild distinctly state, wlien it reserves any points 
for subsequent inquiries in execution of the decree, 
wliat those points are. Raesoonissa Beoum v. 
Shaiioda Soondijeee Cho-wbhbai]^ 

[16 W. B., 25 

40. Court with 'pother 

to pass decree. — Although the assessment of mesne 
profits is reserved for the period of execution of 
decree, it is an essential part of the decree itself, 
and not a mere process in execution, and must 
therefore be made by a Court authorised to pass the 
decree, Meher Jak 12 . Geeda . 25 W. B., 270 

47 , Act xxni of 

1861, s. 11. — Profits assessable hy Court in exe- 
cution. — The mesne profits which, under the pro- 
visions of section 11, Act XXIII of 1861, are assess- 
able by the Court executing the decree, are only such 
as have been by the decree made payable in respect 
of the subject-matter of the suit between the date 
of the suit aird the date of the execution of the 
decree. Any question of mesne profits not deter- 
mined by the Court making the decree is not properly 
cognisable by the Court executing the decree. Ram 
Lochan 12 . Mxjnsooe Ali Chowdhby 

[11 W. B., 339 

43 ^ Act XXIII of 

1861, s. 11. — Suit for mesne profits. — Where no 
liability to mesne profits is imposed by a decree, 
section 11 of Act XXIII of 18G1 does not give a 
power to extend the relief granted by the decree in 
respect of the right to mesne in-ofits, but only to 
determine questions regarding the amount thereof 
when the right thereto has been ascertained by the 
decree. StTBBA Venkataea Maiyae- v. Sfbeaya 
Aiyan . . . . . .4 Mad.j 257 

49 , Decree silent as 

to mesne profits. — Power of Court executing decree. 
— Plaintiff sued for possession of certain lands and 
for mesne profits. He obtained a decree for posses- 
sion, hut the decree was silent as to mesne profits. 
Meld that the Court executing the decree was not 
competent to entertain a claim for mesne profits 
made by the decree-holder. Ghundee Coomae Roy 
V. Gonesh Chbedee Bass 

[I. L. B., 13 Calc., 283 

50 , Stiit for mesne profits. — Act 

XXlIIof 1861, s.ll,— Civil Procedure Code^ ss. 196 
and 197. — Mesne profits are in themselves simply 
damages which do not exist as an obligation to he 
discharged until they have been awarded by a Court 
competent to do so. Therefore, according to section 
11, Act XXIII of 1861, mesne profits payable at the 
time of execution must mean mesne profits which 
have been at that time directed to he paid by a decree 
of Court. J. obtained a decree against D. for re- 
covery of possession of certain imopefty, and for 
mesne profits up to the date of the suit; but the i 
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decree was silent as to mesne profits tiftcr tViat time. 
Held, A. was not barred by the provisions section. 
11 of Act XXIII of 1861 from In’lnglng a snio 
against P. for mesne i^rofits during the time tlmi. A. 
was kept out of possession after the deenn^. H atja- 
MOHiifi Chowbheain V. Dhanmani Oiiownu kai x 
[1 B. L. B., A. C., 138 : 10 W. B., 62 

Hueohueun Lal p. Tooeab Khak 

[2 3N. W., 176 

Shtjm Shebe Sing-h p. Ramjeeawitn Rae 

[2 IN. W., 416 

Issue Dutt Sing-h p, Aluuck Missee 

[7 W. B., 420 

Shumbho Mohun Roy v. Tiepooea Bitnkue Roy 

[12 W. B., 126 

51 . Act XXIII of 

1861, s. 11. — Dxecution of decree. — Decree for pos- 
session. — Where, in a suit for land, the Court decreed 
to the plaintilf possession of the land, hut made no 
decree in respect of mesne profits, — Held, the plain- 
tiff could not, under section 11 of Act XXIII of 
1861, obtain an order from the Court executing his 
decree declaring him entitled to any or what amount 
of mesne profits. Under section 11 the question 
must relate to something comprised in the decree. 
Ekowei Singh t\ Bijaynath Chattapadhya 

[4 B. Ij. B., a. C., Ill : 13 W, B., 11 

Ameee Ahmud V. Zameee Ahmud 

[18 W. E., 122 

Ram Roop Sing-h v. Sheo Gobam Singh 

[25 W. E.., 327 

52. Decree for pos« 

session. — Act XXIII of 1861, s. 11. — A., in execu- 
tion of a decree of tlie lower Court against P., ob- 
tained possession of certain land tberein mentioned. 
On appeal by P., tbe High Court re\’ersed the decree 
of the lower Court, and ordered restitution ai tbe 
property to P.', but no mention of mesne itvinils 
was made in tbe decree. P. tlieii sued for reentry 
of mesne profits for the period during wliich A, had 
been in possession. Held tliat sucli a snit vcnuKI 
not lie. The question of mesne profits ouglit !<» hmoj 
been decided in execution under section 11 of Act 
XXIII of 1861. Shib Naeayan Pohiiaj V. KrsiirjB 
Naeayan Poheaj . „ 1 B. L, B.., A. C„ 146 

[10 W. E .5 131 

53 . .pOf^gpg. 

sion . — Ciuil Procedure Code, ss. 2, 7, and 196. — Act 
XXlIIof 1861, s. 11 . — Tbe ]d:iint!lV brought a suit 
for possession of land witli rnesiie profits. The suit 
was dismissed. He appealed on the question of pjos- 
scBsion only, and obtained a decree for ]M-)SsessIon 
without any mention of mesne ju'clits; and at'ter- 
wards, in execution of the decree, he ubiained nc^sses- 
sioii of tbe land. Held, tbe plaintiti; ce-uld after- 
wards bring his suit to recover niesne profits frota 
the date of decree for the period of six \ears next 
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before the coiiimeiiceineiit of the suit, exclusive of 
the period during wliicli the plaintiff was in posses- 
sion. Sections 3, 7, and 196 of Act VIII of 1859, 
and section 11 of Act XXIIl of 1861, were no har to 
such suit. PSATA'P ClIANDEA BfEFA V. SWAENA- 
MAYI. SWAEKAMAYI V. PeATAP ChAKDEA BxJETJA 

[4 B. li. B., F. B., 113 : 13 W. B., F. B., 15 

54, After suit for im- 

moveable property tvhere mesne profits are not men- 
tioned in decree. — When a suit is brought to recover 
possession of immoveable property, and the decree does 
not provide for the mesne profits that accrued during 
the suit, a separate suit may be maintained for them. 
IVliere, however, it can he shown that the omission in 
the, decree to provide for mesne profits was the deli- 
berate act of the Court, the defendant may set that 
up as a defence in the separate suit. Sitaeam 
Ameut V. Bhag-vant Jaganath 

[6 Boiii.5 A. C.j 109 

55, Profits between 

filing of plaint and execution of decree. — Act XXIII 
of ISSlj s. 11 , — Where a decree awarding possession 
of immoveable property is silent as to mesne profits 
accruing between the tiling of the plaint and the exe- 
cution of the decree, the Court executing the decree 
has no power to award such profits. The proper course 
for the plaintiff to adopt, under such circumstances, 
is to apply to the Court which passed the decree for 
a review, or else to file a separate suit. Jiva Patil 
Mahimna v. Malukji Manx Nathunat 3 Pom., A, C., 
31 f overruled. Eadhaeai v. Radhaeai 

[4 Bom., A. C., ISl 

Chowdhey Imdat Am v. Boonyad Am 

[14 W. B., 92 

56, ^ Act XXIII of 

l$61f s. 11. — A plaintiff in possession under a decree 
for land and luesiie i>rofits, applied for further execu- 
tion as to mesne profits, and obtained an order from 
the Court of first instance (the District Muiisif’s 
Court). This order was reversed by the Appellate 
Court (the Civil Court), leaving still open to the Court 
of first instance to make a l^urtlier order. Plaintiff, 
however, instead of applying again for execution, in- 
stituted a fresh suit for mesne profits in the Civil 
Court. The Civil Judge rejected the plaint. Held 
that section 11, Act XXIII of 1861, warranted the 
rejection of the plaint, on the ground that the mesne 
profits to which plaintiff laid claim in the suit were 
payable in respect of the subject-matter of the 
former suit. Lakshmi Narasimhalg Chateazu 
Jagafnaeham Paetali: alias Seiniyasa B-atj. 
Ex PAETE Euddbayaeeg Yissam Eaz alias Kona- 


MAEAZE . ' , 

3 Mad., 287 

57. 

Fozver of Court 


executing decree to assess mesne profits not decreed. 
• — 'Where a decree was silent as to the plaintiff^s 
right to mesne profits after the date of filing the suit, 
and did not reserve any tpiestion of mesne profits for 
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further investigation, the Court which executed the 
decree was held to have acted ultra vires in ordering 
ail investigation into mesne profits which may have 
accrued due pending the suit and up to the time of 
execution. Bkotjghtox v. Peehlad Sex 

[19 W. B., 154 

58. Act XXIII of 

1S61, s. 11. — Separate suit . — Question in execitUon 
of decree. — D. obtained a decree for an undivided 
share of certain property, but the defendants having 
apportioned the entire property amongst themselves 
and held each his own portion exclusively, I>. seized 
in execution a part of the share of one of them, F. 
On appeal the possession was ordered to be given up, 
F. then sued to recover mesne profits for the period 
of D.'s possession. Meld that the damages in ques- 
tion ought to have been sought in the execution pro- 
ceedings Avhen the possession itself was recovered, 
and not by the institution of a new suit; a Court 
being bound not only to place an aggrieved jiarty 
back ill the original position from which its errone- 
ous action had displaced him, hut also to give him 
compensation for such loss as he had thereby sus- 
tained. DUI/JEET Goeaix V. Bewul Goeaix 

[22 W. B., 435 

59. Act XXIII of 

1861f s. 11. — Question to he decided in execution of 
decree . — Certain decree-holders having been sued 
successfully for possession by the judgment-debtors 
in the first Court, appealed to the High Court, who 
reversed the decision, and whose order was confirmed 
by tlie Privy Council. The decree-holders on this 
applied for execution and for mesne, profits for tlie 
interval during which they had been kept out of 
XDOssession. Meld that they Avere entitled to wdiat 
they claimed in execution Avithout bringing a regular 
suit, as tlie effect of the High Court’s decree Avas to 
replace the parties in statu qtLo. Unuxt Bam 
Hazeah V. Kxtealee Peeshad Misteeb 

[23 W. B., 441 

00. Assessment mider Privy 

Council decree. — FxecutiO’n of decree of Frivy 
Council. — Decree for possession. — When the Privy 
Council declares an appellant entitled to real pro- 
perty, of AAdiich he Avas out of possession, and directs 
the High Court to make the inquiry necessary to 
ascertain A\diat is comprised therein, and to proceed 
in the suit as upon the result of such inquiry may 
appear to he just, the High Court, on being applied 
to for execution, ought, besides giving possession, to 
ascertain and award mesne profits iij) to the date of 
gmng possession, Lilaxexd Singh v. Luckimpue 
Sing 5 B. L. B,, 605 

S. C. Leeeanitnb Singh v. Lychmesstje Singh 
[14 W. B., P. C., 23 : 13 Moore’s I. A., 490 

01. Assessment of mesne pro- 

fits under Privy Council decree.— Poioer of 
Court executing decree . — The judgment of the Privy 
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Council reported in Leelanund Singh n. Luchmessur 
Singh, 14 W. li., P. C., 23 : o B. L. B., 605, in no 
way militates ac^ainst the Full Bencli ruling in Mosoo- 
dun Lad v. Bckaree Singh, B, L. B., Sug, Vol., 602 : 
6 JV. B.,, 3Iis„ 109, 'which laid it down that nnclcr 
section 11, Act XXIII of lS61,the Court executing a 
decree is not to determine whether mesne profits are 
to be awarded or not, but only the amount of such pro- 
fits. Kamkanye Ghose v. Gooeoo Phostjnno Hoy 

[16 W. R., SO 

@ 2 . — ~ — Potoer of Court as 

to mesne profits in execution of decree. — Decree of 
Prirg Council executed hg Courts in India. —Where 
the Privy Council made’an order in favour of a plain- 
tiff, decreeing possession of certain property with 
mesne xmofits,— ATeZii that the intention was to award 
such a sum as would comi)onsate the plaintiff for his 
actual loss, and the decree therefore authorised the 
Courts of this country to consider and deal mth the 
question of mesne profits as fully as a Court could 
which was charged with the duty of originally de- 
termining the merits of such a question between the 
parties to the suit. The High Court accordingly 
awarded the amount of actual loss found to have 
been incurred in respect of each year, with interest 
thereon from each year to the date of the High CourUs 
order. Buelun v. Ffzloob E-cjhman 

[23 W. E., 449 

03 ^ Mesne profits not given by 

decree. — Execution of decree. — Interest. — In con- 
struing the provisions of section 11, Act XXIII 
of 1801, notwithstanding certain earlier decisions to 
a contrary effect, all the Indian High Courts have 
now recognised it to he settled law that, wlicre tlie 
decree is silent touching interest or mesne profits 
subsequent to tbe institution of tlie suit, the Court 
executing the decree cannot, under the section in 
question, assess or give execution for such interest or 
mesne ju’ofits, hut that the plaintiff is at liberty to 
assert his rights thereto by a separate suit. The 
Judicial Committee of the Privy Council, although of 
opinion that, if the matter had been res Integra, the 
provisions of the section might have admitted of a 
different interpretation, being unwilling to run coun- 
ter to a long and concurrent course of decisions of 
the Indian Courts in what is really a mere matter of 
procedure, accepted this construction of the law as 
binding. The -plaintiff obtained a decree for the pos- 
session of certain lauds, with mesne profits up to the 
date of suit. No claim was made in the plaint for 
mesne profits accruing due after the date of suit, and 
the decree was silent in respect thereof. An appeal 
against tbe decree having been brought by tbe defend- 
ant, execution was, from time to time, stayed by the 
Court on the defendant giving security, to abide the 
event of the ai^peal for the execution of the decree, 
and for payment of the mesne profits accruing while 
the plaintiff remained out of possession. The decree 
having been confirmed on appeal, the plaintiff ap- 


MESNTB PB,OFITS — eo^iiimwd. 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOB MESNE PBOFITS-cowf^i««cd 

Mesne profits not given by decree—cc?; 2 - 

tmued. 

plied for execution ill respect of the interim mesne 
profits. Ileid, in the Court below, that, as tbc'se 
were not provided for by the decree, they could not-, 
under section 11, Act XXIII of 1861, be awardetl in 
execution, but must be made the subieet of a separab^ 
suit. Meld by the Judicial Committee that the pro- 
ceedings whereby the defendant led the Court to st.ay 
execution and continue him in possession, laid liim 
under an obligation to account in the suit for the 
mesne profits wliicli he engaged to pay ; and tliat 
this obligation was capable of being enforced by 
proceedings in execution, notwithstanding the con- 
struction given by the Court to section 11 ; since 
even if the defendants liability to account were not 
to be considered a question relating to the execution 
of the decree,^' within the meaning of the section, lie 
was, in any case, precluded by the ordinary principles 
of estoppel from contending that the mesne profits in 
question were not payable under the decree. Saba- 
SIVA PiBlAI V. BaMALINQ-A PiLLAI 

[15 B. L. B., 383 : 24 W. B., 193 
Ii. B., I. A., 219 

S. C. ill High Court, Bamalin&A PiXiLAI v. Sat- 
TEASivA Fillai . . .7 Mad., 97 

Chowdhbeb Naiy Sikq-s V. Jawahfe Singh 
[1 IN. W., 167 : Ed. 1873, 246 

Bhoobvnessveee Chowdheain V. Manson 

[22 W. B,., 160 

Abdoob Ali V. Asheuffun . 25 W. B., 215 

64. ^ Act XXIII of 

1S61, s. 11. — A decree of 1S54 for possession and 
mesne profits having been coiifimied on appeal, in 
February 1855, was duly executed in part up to 1861, 
when the decree-holder applied for execution as for 
mesne profits to the extent of BSl. Failing in tlie 
Court of first instance, the applicant was declared by 
the Appellate Court, in 1863, entitled to the amount, 
with interest, by virtue of his decree. The judgment- 
debtor contested the case in the Civil Court, luit liis 
suit was dismissed on the 12tli August 1865, and on 
the 12th July 1866 the decree-holder applied for exe- 
cution of the decree for IlSl, the halanee of mesne 
profits. This application was disallowed, on the 
ground that tliere was no provision in the original 
decree awarding mesne profits, and that an agree- 
ment to which the decree-liolder had referred was 
not forthcoming. HeUl that, as the original decree of 
1854 evidently intended to give mesne profits of some 
kind, the Courts in 1862 and 1863 had Jurisdiction, 
under section 11, Act XXIII of 1861, to determine 
what mesne jiroiits were due ; and that as the decree- 
holder was seeking to maintain the order in the 
Civil Courts in 1864"^ and 1865, his application of July 
1866 was in time, and he was entitled under an order 
of a competent Court to receive the mesne profits 
claimed. Htjeo Soon'deex Bossee v. Noboodeen 

[11 W. B., 325 
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MBSHB PROBITS — oontimied. 

2. ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFlTS—cow^rnttei^. 

Mesne profits not given by decree—co^. 

Untied, 

65, ..... Decree for pos^ 

session •without mesne pTqfits,'-^Mesne profits cfter- 
vjards allotoed. — Where an auction-purchaser, who 
prayed for possession as well as mesne profits, ob- 
tained a decree for possession which said nothing 
about mesne profits, and no reason appeared why 
mesne profits should be refused, the High Court 
allowed mesne profits in execution. Kaleenath 
Doss V , Rajah Meah . . 22 W. R., 406 

66, Question of amount of 

mesne profits, — Decree for possession toUh mesne 
profits from date of stiif , — A decree awarding pos- 
session with wasilat from the date of suit ^vas held to 
be rightly construed as awarding mesne profits jintil 
the date when delivery of possession should be effected, 
and reserving the question of the amount for adjust- 
ment in execution. Bxjnsee Singh n, Nazue Am 

[22 W, R., 828 

67 , Mesne profits he- 

tween decree and possession. — JPotoer of Court exe- 
cuting deci'ee, — In a suit for possession and wasilat, 
the first Court awarded wasilat, hut the lower Appel- 
late Court, considering that no evidence had been 
given by the plaintiff of the wasilat which he was en- 
titled to recover, allowed him up to date of suit only 
the amount which he had paid as Government reve- 
nue upon his mehal. Meld that the Court executing 
the decree was not prevented from ascertaining the 
amount of wasilat which had accrued between the 
date of decree and the date of possession. Maho- 
med BtrsHEEROOLLAH Chowdhey V. Hedaet Ali 
Chowdhey . . , . .8 W. B.j 42 

68, Act XXIII of 

1861a s. It . — Suit for damages for illegal appropria^ 
tion of produce. — Suit for mesne profits. — A suit by 
a ryot against another for damages on account of 
illegal appropriation of the produce of the land, in- 
cluding the ryot^s profits, by the defendant during 
certain years, is not a suit for mesne profits, and is 
therefore unaffected by section 11, Act XXIII of 
1861. The question regarding amount cannot be 
settled in execution, but by separate suit. JoY Ki- 
SHEN MOOKEEJEE V. JODOONATH GhOSE 

[3 'W ■ R»9 I 

69, Suit for mesne 

profits of land talcen in excess under decree and 
restored, — Where a decree-holder in execution takes 
possession of more land than is covered by the decree, 
and on an objection raised, and after inquiry made, 
the excess land is subsequently relinquished, the 
question of wasilat, being one which arises between 
the parties to the suit with reference to the execution 
of the decree, must, under Act XXIII of 1861, sec- 
tion 11, he determined by the Court executing the 
decree and not by a separate suit. Bama 80011 - 
DtTREE DABEE «J. TaEINEE KaNT LAHOOEEE 

[20 W. B., 415 


MESNE PROPITS— 

2, ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS— 

Question of amount of mesne profits — 

continued. 

See Radha Gobind Saha v. Bbojendeb Coo- 
mar Roy Chowdhry , . 7 W. B., 372 

70 . Execution of de~ 

creefor possessioua Stag of. — Right to mesne profits. 

— Execution of a decree for possession merely of 
certain land having been stayed, and the defendant, 
pending an appeal to the Ih'ivy Council, continued in 
possession by the High Court upon his giving secu- 
rity for the "'‘due performance of such order as 
might be made by the Privy Council,” the app^^fi 
subsequently dismissed, no order being made 
mesne profits. Meldy on the authority of the ca^® of 
Sadasiva Pillai v. Ramalinaa PiUai, 15 B. M 72., 
383 : L, 2 1. A.a 219 : 24 W. E., 193, that, under 
the circumstances, the decree-holder w^as entitled to 
mesne profits from the date of the decree until he was 
put in possession, and that the amount of such profits 
should be determined by the execution department. 
See, however, the case of Forester v. Secretary of 
State, L. B., 4 I. A., 137. Gogun Ciiunder Siekab 
V. Laidlay . . . . 5 C. I.. B ., 189 

71. Decree for mesne profits. — 

Execution of decree made on compromise. — Broce* 
dure. — Possession. — B. sued his brother C. for pos- 
session of certain lands. B. and C. came to an ami- 
cable settlement, one of the terms of which ivas that 
0. during his life should retain possession of certain 
of the lands, and that after his death tliey should 
pass to B. A decree was given in accordance with 
the terms of the compromise. On C.’s death, his 
widow refused to put B. in possession of the lands. 
B. sought to obtain possession of the lands, with 
mesne profits, hy executing the decree under the com- 
promise against C.^s widow. Meld that he ought 
to proceed by regular suit. Taba Mani Dasi v. 
Radha Jidant Mitstaei 

[6 B. D. B., Ap., 142 : 14 W. B., 485 

72. ^ Reversal of decree. — Decree 

for possession. — Mesne profits in execution of decree. 
— N. obtained a decree against A. for certain lands, 
and was put in possession of them in execution of 
the decree. On appeal the decree against A. %vas 
reversed, and the lands ivere accordingly restored to 
him, hut no provision was made as "to the mesne 
profits received hy N. when he was in possession of 
the lands under the decree of the lower Court. In a 
suit brought by A. against N. to recover such mesne 
profits, it was held that the suit would lie, and w^as 
not prohibited hy section 11 of Act XXIII of 1861. 
Abhbam Abli V . Natha Jamam 

[5 Bom., A. C., 74 

73 ^ X)ecree for pos- 

session. — Execution of decree. — A. sued B. and ob- 
tained possession of certain property under a decree. 
On appeal this decree was reversed. The judgment 
and decree of the Appellate Court made no order 
about mesne profits which had accrued during the 
time the land was in possession of A. B, thereupon. 


( S881 ) 


DIGEST OF CASES. 


( 3832 ) 


MBSSTB PEOBITS— 

2 ASSESSMENT IN EXECUTION AND SUITS 
FOR MESNE PROFITS-c<»><*»«ed. 
Eeversal of AeoveB—contimei. 
seetu.!? execution of flic Appellivte Couvt’s decree, 
■inrilied to be reinstated in possession, and also foi an 
order awarding lier mesne profits 

wliich she was out of possession of the said lauds. 
SeU that, upon such application, it was competent 
for the Court to cause restitution to he made of all 
that the party against whom the erroneous decre 
had been enforced had been deprived of by such en- 
forcement. LaII KOOEK 1>. SoBABBi IvOOBB 

[I. li. B., 3 Calc., 720 ; 2 O. L. K., /& 

Decree for pos- 
session ofimnovealle property. -Eeversal of decree 
on appeal.— Appellate decree silent as to mesne pro- 
fits.— Suit for recovery of mesne profits^ for 

eedure Code, 1882, s. S-i4.— The plaintifl in a suit foi 
possession of iinnioveable property obtained a clocree 
for possession thereof , and in execution of the decree 
obtained possession of the jiroperty. Ihis dcciee 
was siil)seciiieutly reversed on api:)eal by tlie defend- 
ant. Tlie decree of the Appellate Court was silent m 
respect of tlie mesne profits wliicli tlie plaintiff liad 
received wliile in possession. The clef endmit insti- 
tuted a suit to recover tliose protits. Held, per 
Petheeam, a J„ Oldeield, Beophtjest, and Du- 
THOIT, JJ., tliat tlie suit was not barred by section 
241 of tbe Civil Procedure Code, tlie (luestion I’aisccl 
by such suit, although it might have arisen out of 
the decree of the Appellate Court, not relating to 
the execution, discharge or satisfaction of the de- 
cree Avithiii the meaning of that section (becau&e 
at that time no such ciuestion had arisen or was m 
existence), and tliercfore not one in respect of which 
a separate suit is barred by that section JPftah 
Singh v. Beni Bam, L L. B., 2 All, 61, dibtiu- 
o-uished by Oldeiee-d, /. Ber Mahmoob, J.— Ihat 
the suit nnrs nob barred by section 244, the mesne 
profits sought to be recovered not having been real- 
ised in execution of the decree reversed on appeal. 
Ber Buthoit, J".— The words in clause [c) ox section 
244, any other ctuestions arising/' &c., should be 
read as any other questions directly arising j 
otherwise the most remote incpiirics would be possi- 
ble in the execution department. Eam Giixteak^^ 
Dwaeka lUi . . . I. L. B.., 7 All., 170 


— Decree for pos- 
session of immoreahle property, — Execution of de- 
cree.— Beversal of decree on appeal— Mesne pro- 
fits.— Civil Brocedure Code, s. 5S3.—G. obtained a 
decree against B. for possession of a house, and in 
execution thereof obtained possession. On appeal 
the decree was set aside by the High Court, whose 
decree did not direct that the aiipellant should be 
restored to possession and was silent as to mesne 
profits. Held that, with reference to section 5S3 of 
the Civil Procedure Code, B. was entitled to recover 
possession of the property in execution of the High 
Court's decree; but that, with ref erence to the deci- 
sion of the Full Bench of the Court in Bam G-hu- 
lam V. Dwarlca Bai, L L. 7 All, 170, he could 


MESNE PEOEITS -—continued. 

2 ASSESSME'NT m EXECUTION AND SUITS 
FOR MESNE BllO'FlTS—contmiied. 


Reversal of deeTee—conUmied. 


not, in execution of that decree, recover mesne pro- 
fits. Gannu Lal Ram Sahai 


70, — Separate suit for mesne 

profits. — Decree-holder Icepi out of possession.-— 
Act XXIII of 1861, s. 11.— Mesne .profits for ilie 
period during which tlic decree-holder was exeeiit- 
ing the decree and was kept out of possession by the 
opposite party may be awarded by the Court under 
section 11, Act XXIII of 1861. It is not necessary 
to bring a separate suit. Hooettm Bebeb v, Ma- 
homed Moosa Ivhan , . 6 W, R.j lo 


77^ — - Mesne profits ac- 

cruing after decree.— Held that no separate suit 
would lie for mesne profits accruing during the pen- 
dency of the suit and delivery of possession. Section 
10, Act VIII of 1859, provides for mesne profits ac- 
cruing' before the suit. Oohhue Dass v. Heeea 
Simn . . . . « 1 Agra, 141 

Ram Shithkee v. Laleb Baeb . S Agra, 268 


Shuhebe Lale V. Ram Lade 

[1 N. W., 177 : Ed. 1873, 2o6 


70, — Act XiXIII of 

1861^ s. 11 . — Mesne profits accruing afUr decree. 
— Even with the permission of the Civil Court, a 
separate suit cannot be brought for ^mesne profits 
between the institution of the original suit nnd the 
execution of the decree thereon. Act XXIII of 
1861, section 11, commented on. Chennai^x Natf- 
DTJ V. PiTCHi Reddi . . .1 Mad., 453 

Naeayaha Aiyay V. Seihitasa Aitay 

[2 Mad., 435 


79^ Brior suit for 

possession 'without mesne profils . — A p>arty can liriiig 
a suit for mesne profits after he has olitaiiied a de- 
cree for possession in a prior suit, in wliieji no pro- 
vision had boon made in the valuation of the suit 
for mesne profits. Shitasuhda'ri I.)e:bi v. R:AM- 
SHAMAYAT KUEMI . . 1 B. E. B., S. N., 3 


3. MODE OF ASSESSMENT AND 
CALCULATION. 

30^ Time for aseertainiiig mesne 

profits .- — Execution of decree . — Where wasikit is 
decreed, the mode of ascertaining it is riglitly re- 
served for the proeeotliiigs in execution. Gu.le v. 
Maiiaeahee Seeemutty . . 15 W. E., 133 

32^ Ascertaimneiit of mesne 

profits . — Execution before all the mesiic yrofLls are 
ascertained. — Bo-wer of Court execulinq decree. 
Execution may issue with r(,-spL'ct lo aseertaiued vra- 
silat, pending inquiry as to nnaseertaiiu'd wasiiat. 
Ill ascertaining and declaring the amount of ivtisllat 
due under a decree, the Court executing it ^has no 
power to alter the decree in respect to interest 
awarded. Aeefnnissa Chowdheain v. Rokibuh- 
kissa CHOWDHEAm . . . 24 W. K., 444 
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DIGEST OP CASES. 


.PROFITS— 

■ 3. MODE OE ^ASSESSMENT AND CALCU- 

LATION — contimied. 

Ascertainment of mesne profits— cowifi- 
mied„ 

82. -- — ^ Act XXIII of 

1861, s, 11. — Cml Procedure Code, 1859, s. 196 . — 
A decree for possession and mesne profits must, with 
reference to section 196, Civil Procedure Code, 1859, 
be held to mean mesne profits down to the date of 
delivery of possession. . Where the amount of mesne 
profits is not expres“sly admitted, the Court is bound 
to deal with it as if disputed, and either to determiue 
the amount at the trial or to reserve it for assess- 
ment in execution. Dhtjem: Naeaik Singh u. 
Bundhoo Ham . . , . .12 W, R., 75 

But where everything is ordered to be ascertained 
in the execution stage, both the jieriod and amount 
can be assessed, Hueeehue Mookekjeb v. Moleah 
Abhoolbue , . . .17 W. R., 209 

83. - — Poioer of Court 

exeeuting decree, — Where the suit is for mesne 

fits alone, the Court executing the decree is not com- 
petent to fix the amount in the course of execution. 
Bhoobennessueee Chowbheain r. Manson 

[22 W. B.J 160 

84. Consfruetion of 

decree. — Where a decree of the High Court simply 
directed payment by way of damages of the proceeds 
of a sx)ecilied share of certainproperty,— that it 
left nothing to be determined in execution, except 
the assessment of the rents and profits of tlie share 
from which the defendants had wrongfully kept the 
plaintiff out of possession. Dwaeka Lall Mundee 
1?. Niehnbeo Nabain Singh . 22 W. 461 

85. Mode of ealeHlation of 

mesne -gicoMs.— Discretion of Court.— The sum to 
be recovered in any case of a suit for mesne profits is 
of the nature of damages to be assessed by a proj)er 
exercise of the judicial discretion of the Court which 
is charged with the trial of the case on its merits ; and 
it is impossible to lay down a rigid rule according to 
wliicli those damages should always he calculated. 
Hogg v, Dinonath Seeemanee . 8 W. B., 447 

86. — — Interest. — Dam- 

ages . — Wasilat. — Interest calculated ui)on yearly 
rests of rent may, when claimed by the plaintiff in 
his plaint, be given as an essential ]3ortion of the 
damages which are recoverable by a person wrong- 
fully kept out of possession of immoveable property. 
Frota.]) Chunder Borooali v. Surnomoyee, 14 W. M., 
151, followed. The term mesne i)rofits^^ does not 
include interest year by year on those profits. Hurro 
Durga ClioiodJirani v. Burut Sundari Dahl, I. L. M., 
8 Calc., B32, followed. Principles stated on which 
the calculation of mesne xn’ofits should be based. 
Beojendeo Coomab Roy v. Madhtib Chijn- 
bee Ghosb . . . I. B. E., 8 Cale.^ 343 

§ee Ramdhitl Singh Phemessueee Pershab 
Naeain Singh „ , . 7 W. R.^ 78 


MESNE PROFITS — contimied. 

3. MODE OE ASSESSMENT AND CALCU- 
LATION — continued. 

Mode of calculation of mesne profits— 

continued. 

87. — Interest, Loss of. 

— Interest an mesne jar ofits year by year. — The term 

mesne profits'" means the amount -which might 
have been received from the land, deducting the 
charges for collection ; and does not include damage 
resuiting from their not having been j)aid as they 
became due, or loss of interest year by year. Hubeo 
Dhbga Chowdheani n. Sueut Sttndaei Debi 

[I. L. R., 8 Calc., 332 
Xj. R., 9 I. A,, I 

Reversing, on appeal, the decision of the High 
Court ill Hheeo Dhega Chowdheani v. Shaeeat 
S ooNDEEY Babe A 

[I. L. E., 4 Calc., 674 : 3 C. B. B., 417 

88. Profits obtained 

from land by ordinary diligence. — Mesne jn'otits 
mean those profits which the person in actual wrong- 
ful possession of the land did actually receive, or 
miglit with ordinary and due diligence have received, 
from that land. Dwaeeanath Mittee v. Ram- 
DHUN Biswas . . . .8 W. B., 103 

DeSilta n. Tehee anee o . 9 W. B., 374 

89. Collections by 

lorong-doer in excess of what could have been collect- 
ed ordinarily. — A decree-holder is entitled as mesne 
profits to whatever the wrong-doer has collected, 
though it he more than the decree-holder himself 
might have ordinarily collected. Chundee Coomab 
Roy 2j. Kasheenahth Roy Chowdhey 

[5 W. B., Mis., 37 

90. Cultivation of 

lands by 'person in wrongful possession. — When a 
person in wrongful jiossession of laud has himself 
occuiiied and cultivated it, the xiroper x)rincij)le on 
which the amount of mesne profits is to bo calculated 
is to ascertain what would have been a fair and rea- 
sonable rent for the land if the same had been let to 
a tenant during the x)eiiod of the unlawful occupa- 
tion by the wrong-doer. Asmut Kooer y. Indue- 
JEET Kooee . . B, L. B.s Sup., VoL, 1003 

S. C, Asmed Kooee v. Induejeet Kooee 

[9 W. R.j 445 

Bindabun Chunder Siecae v. Robeets 

[B. Jj. E.., Sup. VoL, 1004, note 

Chaedon V. Ajeet Sing-h . 12 W. R., 52 

Teipooea Soonduree Debia V. Coomae Pro- 
MOTHONATH ROY . . .11 W. R.., 533 

Bishessuree Debia v. Mohun Chunder Bose 

[5 W. R., Mis., 35 

91. Principle on 

loliich they should be assessed. — Interest. — In deter- 
mining the amount payable to the holder of a decree 
for mesne profits, a Court is bound to consider, not 
what has been, or what with good management might 
have been, realised by the party in wrongful posses- 
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3. MODE OF assessment AND CALCU- 

L ITIOK— 

of calculation of mesne profits- 

L' t ’:ffor 

titled to to him if he had not 

b^Sos-s'ea. Luckuy Na^mn n. KAum 
POBDO 4 Calc., 882 ; 4 C. L. B., 60 

. principle on 

.£ .‘--t-sSr';. *4 =*• 
trSJS S5»S» |TS”S 

DEBI^t • • * * 


i,»ll,Jtsia. • 7.7' 

- Assets touch 

93. ",, , Amount aetually collect- 

might have beenrcahsed. amount ac- 

ecL-Uesx^e pvohts are not 1 judgment- 

tually collected * “ ^d a“«^&g to the assets 

debtor, mtist be calcuiata^ diligence. 

S might have heen reahsed n.a 

Smith v. Sona Bibeb • ^ is, -ititn Kbisto 

THAKOOB DOSS Ko-eChowdhet ^20 

Ghose p « “ 

,, — Claim in platnt, 

—stii not, J“^*"^‘^ggp”4?l^entitlei^tra decree for 
Wlieii a party ,,1 only to recover as 

mesne profits, be y^ave been collected 

those others in wrongful possession, 

and appropriated by collected had 

but also such suins Ylhs been pic- 

be been m possession, ^ Poen kept wiMing- 

vented froni collecting y I suit tor 

fully out of i>ossession. 1 profits collected 

mesL profits » plaiutili is^ not 

and received hy of rents not received, 

entitled to recovei P pg,-jossession he has been 

but which hy 

prevented from collcctn„,^^ entitled to recover lu 

priate allegation, KoiyiEEBXJNNissA BeGUM o. 

Lpect of such rents. Komeebu 

Hesoomas doss ^ P22 : 'W. B., S’- B., 40 

[marsn., ^ ^ 266 

1 lad. Jur., O. S„ • A XL 

Collection 

95. — r . Avhich wasilat should he 

charges,— has been compelled to re- 
assessed where defen ^ should he made to jjay 

linqnish P°®®®f.““r’Mgc«l-holder) would have eu- 
that which plaintiff (de e no Py 

ioyed if he had not i Pueoohissa Chow- 

BekL^: ; . 9 W. B., 457 

“abeb Aex . Boxsteb chub. Choweh^b.^ 


MBSNB PBOFITS-maiii^ii. _ 

3 MODE OF ASSESSMENT AND CALCU- 

LATION— 

Mode of calculation of mesne iirofits 
continued. 

TBLHOK CHAKB BaBOO 

— ■ Liithilitp on 

ejfcunent of ryoi.-Loss '"’t 

P^erior ^^er who d.sp~ ^ 

sustains hy being - 

Shaha V. Sbbbkibash Keemokab 

— Cultivating rgoi 

jected hy mere^ren^ of the land 

M hi ^em* fioranober tenant is imt 

realised by tne ztmiuuct .p.vnacre sustained by 

necessarily tbo measure as mesne profits. 

the ryot and recoverable by w.tu-ttk'dvs Mook- 

BUIBO Chamdi^ L°B °T^C *88^ 11 W. B., 461 

EEJEE . O ±5. J-». AV.J XS- 

‘ — °f <cenf.— 

■ In claiming wasiMt for the period^ of 

- possession, *c wbiig-clLr derived from the 

s any profit they were receiving 

:• land or any rate ot jshbh Doss y. 

^ at the time of dispossessioi . 24: B., 137 

O TtTENBULIi . • • “ 


— Seld that the 

anfoL of rent aetnally ton 

mil“X c»; pi^^ed! ^UECiKO 
Naiu Dobey ». Heiiee Dobey^^ 

T oL, .. l‘»« 0»“ E., 261 

- Proof of amount. 

menticvuTOc, lo ^ , moans of asccrtaiiinig 

possession, and against "-V'O'-.f;;; ®® 

rn.»«-r— 

dee r. liUSHEB CECNDEB MiS., 25 

RAHXiAXH CHOWEHBY «. 30 
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KBSHE PROFITS -^ooniimH^. 

"X MODE OF ASSESSMENT AND. CALCU- 
L ATI ON — continued. 

Mode of oaleiilation of mesne profits—- 

continued, 

101. jP}'oof of actual 

collections. — If a Court finds tliat a plaintiff has heen 
dispossessed of property, lie is primd facie entitled to 
mesne profits in respect of the period during which 
he was dispossessed, and it is not necessary for him 
to prove the actual collections made during his dis- 
possession. It is sufEcient to show wh-at is the annual 
profit which in ordinary years can be collected. Thus 
it is sufficient to show the profits for the years pre- 
ceding or subsequent to the period of dispossession. 
Bha WANES Been Sahoo v, Mohun Sahoo 

[1 N. W., 188 : Ed. 1873, 273 

102. — - — - — Hents not re- 

ceived, — JSxpenses of collecting rents. — In estimating 
mesne profits, not merely the amount of rents actual- 
ly received by the defendant, Imt also those which he 
might have received, and which can no longer he 
collected, ought to he charged against him. On the 
other hand, the reasonable expense of collecting the 
rents may he allowed to him ; and if he has paid rent 
to the zemindar, allowance may he made for such 
Xiayments. But he cannot be charged with xiaymeuts 
of rent made by the plaintiff to the zemindar. Bes- 
SUNESSOOEEE Babea V, Tahasoonbeeeb Beahmi- 
NBE. Mahomed Hajea v. Tahasoondedee Beah- 
MiNEB . 0 . Marsli., 201 ; 1 Hay,, 577 

103. Failure of 

decree-holder to prove rate of rent. — In estimating 
the amount of mesne profits where a decree-holder 
could not give satisfactory evidence as to the rates at 
which he received rents and the collections he made, 
the judgment- debtor was held liable for the amount 
stated ill the Collector’s jummabundi, minus the 
cost of collection, leaving him to recover from Govern- 
ment what he has paid on account of revenue, unless 
the sums so paid had already been refunded by 
Government to the decree-holder. Palmer 'o. Bal 
Gobind Doss , , . .7 W. B., 230 

104. — - Landlord and 

tenant. — Keld that the mode of estimating the amount 
of mesne profits in respect of a talook held by plaintiff 
under defendant was to ascertain the amount of 
profits which jilaintiff could have realised from the 
talook if he had not been dispossessed therefrom by 
the wrongful act of defendant,- and that as there 
was no necessary relation between those jirofits and 
the amount of revenue payable by the latter on ac- 
count of the inferior holding, such revenue could not 
be treated as an element in the calculation ; but that 
the ainoimt of rent payable by plaintiff to defendant 
ought to he deducted from the gross calculation of 
the talook. Held, also, that there seemed no reason 
why the same rule should not be adopted in this case 
merely because the wrong- doer was the landlord. 
Bhyeub Chttnder Mojoomdar r. Hxjro Prosxjn- 
no'Bhitttachaiijee. Hueo Peosxinno Bhutta- 
CHABjee t\ Bhybub Chundbb Mojoomdar 

[17 W. B., 257 


MESHE PROFITS 

8. MODE OF ASSESSMENT AND CALCU- 
LATION — continued. 

Mode of calculation of mesne profits— 

continued. 

105. 'Remission of 

rent or neglect to maJee collection, — The rule for the 
assessment of mesne profits is, that the right of the 
true owner is to all the xirofits of the land, and not 
merely to the amount of the cash collections during 
the time that he is illegally kept out of possession, 
and the trespasser must be held responsible for all 
that he has realised, and receive credit for everything 
for which he is entitled to credit, such as rents paid 
and charges for collection. He does not lessen his 
res^ionsibility by remitting rent or neglecting to make 
collections. Kalee Debeb v. Modhoo Soodun 
Chowdhrx * . . . 16W. B., m 

106. Gross produce 

of estate. — Value of produce. — Mesne profits should 
not he estimated on the gi'oss xwoduce of an estate 
except when all other means of ascertaining them 
fail. The rents due from the actual cultivatoi^, or, if 
he cultivate the land by his own servants, the value 
of the produce, should he taken as the amount of the 
mesne ]3rofits. Khemon Kubee Debia v. Modhoo - 
MXJTTY Debia . . . 4 W. R., Mis,, 23 

107. ; Fair and rea- 

sonable rent. — In a suit for > ■’session and wasilat, 
v/here the plaintiff was tbc.±;i .ual cultivator of the 
land and obtained a decree, it was held that the Full 
Bench ruling in; Asmut Koer v. Inditrjeet Koer, 
R. L. R., Sup, Vol.p 1003: 9 W. R., ddd, and not 
that in the case of Saudamini Dehi v. Anand Chandra 
Haidar, 7 B. L. R., 178, note : IS TV R., 87, was 
ax>x)licahle, and that plaintiff was entitled to such fair 
and reasonable rent as the defendant might have de- 
rived from the land had he left it during the period 
of his wrongful occuj)ation. Madhub Cefndee 
Dutt V. Haradhtjn Paul . . 14 W. 294 

108. Person not him- 

self cultivating the land. — The mode of calculation 
laid down in Asmut Kooerv. Indurjeet Kooer, B. L. M, 
Sup. Vol., 1003 : 9 TV. R., 445, held to be applicable 
also to a case where a x)erson, the wrong-doer, has not 
himself cultivated the land. Promothonath liOY 
V. Tbibooea Soondueee Dabee 

[10 W. B., 463 

109. Principle of 

assessment. — Person mltivating land. — A suit by a 
ryot having heen remanded -with a view to the assess- 
ment of mesne profits on the j)riuciple laid down in 
Sandamini Lebi v. Anand Chandra Haidar, 7 B. L. 
R., 178, note : 13 TV. R., 37, if it was found that the 
plaintiff had himself cultivated the lands before leasing 
them out to an indigo factory, the first Court, finding 
this to be the case, assessed the mesne profits accord- 
ingly, — i.e., at the lowest rate deposed to by the 
plaintiffs’ witnessess. The District Judge reversed 
the decision on the ground of a later ruling in Madhub 
Chiinder Putt v. Haradhun Paul, 14 TV. R., 294. 

'Held that the Judge ought to have followed the 
course indicated by the order of remand. Held, also, 
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MESNB profits— eoKi-Mmed. 

3. MODE OE ASSESSMENT AND CALCU- 
LATION — continued. 

Mod© of calculation of mesne projats— 

continued, 

that the special respondent, if dissatished with the 
order of remand, ought to have applied for a review, 
and not having done so he was not entitled to 
ask the Court to go behind that order and consider 
whether it was wrong with reference to Madhuh 
Chmder Dutt v. Maradhim Faiil, 14 TF. R., 294, 
Held, further, that the later decision did not over- 
rule the earlier one, but referred to a dill’erent case, 

— mz., that of a large zemindar entitled to rent 
only ; — and that the Dull Bench ruling referred to in 
the later decision did not hitend to lay it down that a 
party wdio is himself a cultivator is not entitled to 
recover the profits which he would have made out of 
the land by his own cultivation, Nttbsingh Eoy v, 
Akdeeson , * , .19 W* B., 125 

XIO, — — Zerayet a7id 

hhoioli lands. Fro due tio7i of accounis to slmo value 
and 'produce of land . — The loss of the party wrong- 
fully kept out of possession must generally he mea- 
sured hy the actual profits arising from the usufruct 
of the land during that time, on an occupation of the ^ 
same character as that of the party wrongfully kept 
out of possession at the date of his ouster or of the 
last legal occupant whom the plaintiff claims to 
succeed to, if the plaintiff himself never entered into 
possession. A difference in assessment should be made 
between zerayet and hliowli lands, a deduction being 
allowed as to the former on account of expenses of 
cultivation. As regards the x^roduce and value of the 
lands in such cases, it is the duty of the Judgment- 
dehtor to produce his accounts and to prove what wore 
the real assets of the x)ropcrty. Rookitmeb Kooee 
V. Ram Tuhue Roy o . .17 W. B,, 156 

111, - — Suit ly 'cuUi^ 

tor. — Damages . — Where the plaintiff, who w'as a cul- 
tivator, sued for possession of certain land, of winch 
he had been dispossessed by the defendant, with 
mesne profits, and the Judge gave him a decree for 
possession, and as to mesne profits decreed that the 
plaintiff should have the actual j^rofits realised from 
the land, and if that could not be ascertained (as to 
which the burden of proof, he said, should be on the 
defendant), then, according to the caiJabilities of the 
soil in an avei'age season, making the deductions 
necessary on account of the had seasons, expense of 
cultivation, rise and fall of prices, and cost of seed ; 
and in the case of indigo, the value pf tilG -raw’- 
produce and not of the manufactured article ^—it 
was held that the principle on w^hich damages w^ere 
aw^arded w^as a correct j^rinciple, wRere the plaintiff 
was himself a cultivator'. WatsOI^ 'o. Pyaei Lal 
Shaha . . . : . . 7 B. B. B..5 175 

Saudamihi Debee v, Anaitd Chandea Haldae 
[7 B. L, B., 178, note : 13 W., B., 37 

112, — Cultivator , — 

Where the party recovering possession of land of 
wdiich he was wrongfully dispossessed, and claiming 
wasilat, is himself the cultivator, he is entitled to re- 
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LATION — continued. 

Mod© of ealenlation of mesne profits-- 

continued, 

cover the profits which he w^oiild have made out of 
the land by the cultivation had lie not been dispos- 
sessed, Hue Singh Roy v. Andeeson 

[10 W, E., 21 

SeISTEE PEESHAD CHiraKEEBlJTTY V, IvlTMLA 

Kant Roy . » . .17 W, B,, 348 

113 , — — — ^ — - Amount which 

might have been received. — Where one party illegally 
disx)Ossesses another and lets his estate in farm, the 
amount of the rent which the party wrongfully ousted 
might have ordinarily received liad he been in j^osses- 
sion, and not the amount of the farm rents received 
during the WTOiigfiil x)ossessoPs incumbency, will, 
unless any special custom be proved, be the measure 
of mesne profits to be awarded. Jitguenath Singh 
V, Ahmed ooiiLAK . ■ . , 8 W. B., 132 

114, ^ UnprqfitahU 

lands. — 111 executing a decree for mesne profits, a 
Court does right in excluding from the account lands 
of such a nature as w^ould, under ordinary circum- 
stances, yield no profit, regarding which it has not been 
shown that the judgment-debtors had opportunities of 
disposing of them for a profit, Bechaeam Dass v, 
Bbojonath Pal Chowdhey . 9 W. E,, 369 

115 , ^ — Value of pro« 

diice of julhiiT. — 111 a suit for wasilat, wiiere it was 
decreed that the value of the produce of a julkiir 
should he ascertained in execution, the low^er Appel- 
late Court was held to have come to a right couclii- 
sion without any error of law'- in taking the nearest 
approximate value of the produce indicated by the 
evidence and tlie plaintiff's statement. Enaet Ali 
V. SOBHNATH Missee * « 15 W. B., 25S 

110. — — — Cancelment of 

durpi(,tni tenure. — A zemindar granted a piitiii to 
A., wiio granted a diirpiitni to B. The putiii was 
sold for arrears of rent to C'., wiio entered into posses- 
sion, cancelled B’s durpiitiii, and, after two years'’ 
possession, granted a durx)utni to i). Sleaiithne A., 
the original piitnidar, had the sale set aside in n 
regular suit brought for that piir]K)se, and tuereu])on 
JB. brought a suit against D. alone for mesne prutils. 
Held that D. was entitled to be erediia.'d willi the 
am o nv. t-nfi re nt ^vhich he jiad__pajd to his puinidtir, 
C., and with the expenses of 
BIS^YAS v. Rameshae Bhunich , 3 C. Ij. E.j 2S 

117 , — — DeereeFiolder 

wrongfully kept out of possessio^i. — A dccree-hulder 
who stands in the slices of his jiidgTnenL-deljtor, but 
who has been wrongfully kept out of possession of 
land for which the judgment-debtor granted a lease, 
is entitled to receive the profit wliicli tlie jud-gnu-nt- 
debtor made out of them, and wiiicli the decree- 
holder would have made had he been in possession, 
G-ooiioo Dyal Mbndhb ij. GiOTAL Singh 

[24 W. 272 
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118, 

profits against trespasser, — Costs and expenses of 
trespasser in collection of rent, — Heidi tlie ijiajor- 

ity of the Fnii Bench, that a trespasser on the land 
of another should, in estimating the mesne profits 
which the owner of the land is entitled to recover 
from him, be allowed such costs of collecting the 
rents, of the land as are ordinarily incurred by the 
owner, where such trespasser has entered or conti- 
nued on the land in the exercise of a hondfide claim 
of right ; hut where he has entered or continued on 
the land without any hond fide belief that he was en- 
titled so to do, the Court iiiay refuse to allow such ! 
costs, although lie may still claim all necessary pay- 
ments, such as Government revenue or ground rent. 
Her Stitaet, C. J, — Whether such trespasser is a 
trespasser hond fide or not, he should be allowed 
such costs. Altae Am n, Lalji Mah 

[I. Xio R.S I A11.5 518 

119. - Allowance for 

extraordinary profits, — Where a party is decreed 
entitled to mesne profits, the trespasser cannot be 
allowed to urge that the owner would not have re- 
alised as much from the land as he (the tresjiasser) 
did I hut if he had obtained extraordinary profits by 
the expenditure of capital on the laud, ailoAvance 
should be made for such expenditure. Seeenath 
Bose v. Nobin Chundeb Bose , 8 W, B.j 47S 

120. - Damages in- 

curred hy tenant in consequence of ejectment , — A 
landlord who ejects his tenant illegally and holds pos- 
session as a wrong-doer, althoughlie settles another 
tenant on the land, is liable, not only for the rent he 
receives under such i)ossession, hut also for the 
damages incurred by the tenant whom ho has eject- 
ed, ill consetiuence of the ejectment. Mahomed 
Azmhl V, Chadee Ball Pande-st . 12 W. B., 104 

121. — ■ Q Q-slh ar er s . — 

Decrees for and aganist different parties. — The 
mode of calculating mesne profits in cases of decrees 
for and against each of the parties, is to calculate 
and rateably divide them, and then to allow a set-off 
to the extent of the profits actually received by each 
sharer, the deficit in each year being made good by 
the party who received in excess of his share. Buoy 
Gobind Naik V, Kabbe Peoshnno Naik 

[16 W, B., 294 

122. — — — — ■ Co-sharer s . — 

Hair rent, — Where the parties to a suit for certain 
land and for the payment of mesne imofits in respect 
of the same were co- sharers in the estate comprising 
such land, and the defendants had themselves occu- 
pied and cultivated such land, — Reid that the most 
reasonable and fitting mode of assessing such mesne 
profits was to ascertain what would he a fair rent for 
such land if it had been let to an ordinary tenant 

III 
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continued, 

and had not been cultivated by the defendants, 
Ghnoa Pbosad «?. Gajadab Peasad 

[I. E., 2 All., 651 

X2S. Costs of colleG" 

tion of rent, — Where a suit is decreed as one for 
possession with mesne profits, the decree-holder is 
not barred from asking the Court, under section 197, 
Civil Procedure Code, to inquire into the amount of 
mesne profits in execution. In decreeing mesne x^ro- 
flts, a Court has no right to disallow the costs of 
collection on the assiinix3tion that a large zemindar 
can collect rents wfithout costs. Gooeoo Doss Boy 
V, Anund Moxee Debia , , 15 W, B., 208 

124, ■ — — Mustagiri ten- 

teres, — Where the custom of collecting rents from 
mustagirs prevails, the mustagiri Jiimma is to he the 
basis "of account of niesno profits to be recovered 
from a Judgment-debtor, Ahmed Bezah v. Enaet 
Hossein , 0 „ 0 i W, B.j Mis., 20 

125. “ Dent left un- 

collected. — 111 a suit for mesne profits the defendant 
cannot have credit for rents which he has left uncol- 
lected from the lyots, MimBOOA sj. Hebeaeam 
Misses , , , , .1 Hay, 277 

12G. — Yaltie of trees 

cut down. — Decree for mesne profits. — The value of 
trees cut down and appropriated by a Judgment- 
debtor, against wdiom a decree witli mesne xirofits 
has been given, may he included in the mesne iirofits 
for which the Judgment-debtor whilst in wrongful 
possession is liable. Bunbead Sing-h m Sxjdaseeb 
Dhtt . , . . , 2 "W, E.s Mis,, 50 

127, - — Sur u nj a m e e, 

upon ioltat profits to he allowed, — Suruiijamee 
should he allowed upon the amount actually collect- 
ed, and not upon the net x^roceeds coming to the 
zemindar, Ebeoonissa Chowdeeain u. Eukbeb- 
ooNissA , , , . , 8 W, Its 457 

128, A'oer ag e of 

several years. — Decree of Sudder Court estimating 
the amount of mesne profits from the average of tw^o 
proceeding years, as ascertained in a former suit 
(the evidence in the present suit being unsatisfactory 
on both sides), upheld. SooliiAH Bow v, ENOoauN- 
TY SOOEIAH 

, [5 W, B.5 F, O.g 125 ; 2 Moore^s I. A., 72 

129, > — Dndotoed lands. 

I — Expenses of toorsMp, — In the case of endowed 
lands, the Judgment-debtor is entitled to a deduction, 
from the amount of mesne profits ascertained to be 
due, of the expenses incurred by him in carrying on 
the worship of the idols. Thakooe Doss Achaejee 
Chuckeebhtty V, Shoshbb Bhooshn Chatbeejeb 

[17 B.5 208 
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13Q. — Oudh Taloolc- 

dars’ Relief Act, 1S70. — Interest on mesne profits . — r 
An under-proprietor having been dispossessed by a 
manager of the superior estate, appointed under the 
Oudh Talookdars’ Relief Act, 1870, recovered posses- 
sion under a decree, and afterwards sued for mesne 
proiits. Held that a j)erson who had not himself 
received the mesne profits having come into posses- 
sion of the talook upon its being released from man- 
agement under the above Act, would not be charge- 
able with sums which, as it was alleged, might have 
been received by way of mesne profits, but had not 
been received in consequence of the manager's wilful 
default,* there being nothing to show that such 
talookdar could be charged with anything more than 
was actually received by him. There being no rule 
of law obliging the Court to allow interest upon 
mesne |)rofits, it is a matter for the discretion of the 
Court, upon consideration of the facts, wdietlier to 
allow interest or not. Kishnai^and r). Paetab 
Naeaii? Singh 

[I. L. E., 10 Calc., 792 : L. E., II I. A., 88 

131. Experience of 

Judge deciding case. — Evidence. — In estimating 
mesne profits for a period of wTongful dispossession, 
the lower Courts were held to have pursued an incor- 
rect course in deciding upon the supposed j>ersonal 
experience of the Judges instead of upon evidence laid 
before them. The Court ought to have done its 
best to estimate, from the evidence before it, what 
V'ould have been the net profits which the dispos- 
sessed owner would have earned by the cultivation 
during that period had he been in possession. 
Kishen Peeshab Singh r. Ceowbt 

[23 W. E., 15 

132. — Amount claimed 

less than amount proved. — The Court cannot give a 
larger amount of mesne profits than is claimed, 
although more is proved. SooEiAii Row v* Cota- 
GHEBY BOOCHIAH 

[5 W. E., P. O., 127: 2 Moore’s I. A., 113 

Gooeoo Doss Roy r. Bfnshee Dhite Sein 

[15 W. B., 61 

Kaeoo Lali Thaeoob v. Poebes 

[7 W. B., 140 

133. Decree fo r 

amount larger than that claimed. — ^A decree for 
•wasilat for a larger sum than that mentioned in the 
plaint was upheld in appeal, on the ground that the 
plaint did not profess to do more than give the ap- 
proximate value of the produce of the land, and that 
the sum decreed had been found due after two care- 
ful local investigations. Peaeee Soondtteee Dossee 
r. Eshan Chtjndee Bose . . 16 W. B., 302 

134. — — - — — Execution of 

decree. — Amount awarded in execution larger than 
that claimed in plaint . — Court Fees Act (VI J of 
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1870), s. 11, para. 2. — The plaintiff brought a suit 
for possession and for a certain sum as mesne pro- 
fits, ■which he assessed at three times the annual rent 
paid to the defendant by tenants in actual possession 
of the land. He obtained a decree for possession, 
and tlie decree ordered that the amount of mesne 
profits due to him should he determined in the execu- 
tion proceedings. On an investigation a larger sum 
was found to he due to him for mesne profits tluiii 
that claimed by him in his suit. The plaintiff, 
therefore, paid the excess fee as provided by para- 
graph 2 of section 11 of Act VII of 1870 ; but it was 
held that the amount of mesne profits recoverable by 
him must be limited to the amount claimed in the 
jfiaint. Baboojan Jha v. Byjnath Dittt Jha 

[I. E. E., 8 Calc., 474 : 7 C. L. E., 639 

135. Amount claimed 

in plaint. — Larger amount found due bg Ameen . — 
Where a plaintiff, in bringing a suit for possession 
and for mesne profits, approximately estimates tlm 
amount of such mesne profits at a certain sum, and 
obtains a decree which leaves the amount clue as 
mesne profits to be ascertained in execution, he is 
not bound do wn to the amount claimed in his plaint ; 
but if more is found due to him, he is entitled on 
payment of further Court fees to recover the larger 
amount so found due. Dahoojan Jha v. Bgjnath 
Dutt Jha, I. L. R., 6 Calc., 474, distinguished. 
Jaboomoey Dabee V. Haeez Mahoaieb All Khan 

[I. L. B., 8 Gale., 296 

136. Execution of 

decree. — Amount stated in plaint. — Estoppel . — 
When, in a suit for possession of land and mesne 
profits at a rate stated in the plaint, a decree is 
passed which directs that the amount of mesne pro- 
fits be ascertained in execution of the decree, the 
plaintiff is not limited to the amount or rate stated 
in his plaint, though it may bo used as evidence 
against him in favour of the defendant. Baboojan 
Jha V. Byjnath Butt Jha, I. L. R., 6 Calc., 474, 
explained. Gaithi Peasab Ivoonboo v. Reily 

[I. Ii. E., 9 Calc., 112 : 12 C. L. E., 41 

Hxieeo Gobinb Bhtjkijt V. Digitaibiteee Debta 

[9 W. B.., 217 

MILITARY AUTHOEITIBS, JURISDIC- 
TION OE— 

See JUEISBICTION OE Ceiaiinal Cohet — 
Eueopean Bbitish Subjects. 

[13 B. L. B., 474 

MILITARY CODE. 

See Small Cause Couet, Moeussil— Law 
OP Saiall Cause Couet, Mopussil. 

[5 Bom., A. C.j 90 

MILITARY COURTS OF BEQUEST. 

See Appeal— Acts — Militaey Couets op 
Requests Act « , 2 N. W., 229^ 

[3 N. W., 75 
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military courts op request— 

0Qn,ti%%ed. 

See JuEiSDiCTioN— Q uestion of Juris- 
diction— Geneeally . 1 Agra, 222 
See Small Cause Court, Moeussil— Ju- 
risdiction— Military Men. 

. [1 Mad., 443 
2 Mad., 389, 439 

1 . Jurisdiction.— .dtcjf XLII of 

1860,-~8tat. 20 21 Viet., c. 66, s. 57.— Section 

6 of Act XLII of 1860 did not alter or interfere with 
the jurisdiction of the Military Courts of Eequests 
established by Statute 20 and 21 Victoria, Cap. 66, 
section 67. Shanmug-a Meddleton 

[1 Mad., 443 


2. Act XI of 1841.— XII of 

1842 {Military Bazars Act).—EigM of suit. —The 
provisions of Act XII of 1842 apply to all the Courts 
established by Act XI of 1844, whether those Courts 
are held within or without British territory. It is 
incumbent on all persons claiming the privilege of 
suit given by these Acts, when residents within can- 
tonments, to cause themselves to be registered. Tej 
IUm V. Mooltan Mull , . 3 IV. W., 70 


a . 


Suit against Canton- 
ment Magistrate.-^Kct XI of 1841 did not confer 
Jurisdiction on a Military Court of Requests to enter- 
tain a suit against the Cantonment Magistrate as 
representing the Government. Jodheaj v. Canton- 
ment MAeiSTRATE OE MOEAE 

[1 W., 174 : Ed. 1873, 253 


4. . 


Civil Broeedure Code, 

1859, ss. 114, 119. — The Code of Civil Procedure, 
1859, except so far as its jirovisions enact rules for 
appeals ^ from Subordinate Courts, did not apply to 
proceedings under Act XI of 1841 (Military Court of 
Requests Act). These proceedings are regulated by 
the Act, and sections 114 and 119 of the Civil Proce- 
dure Code do not apply. Gunsam Doss v. Mooltan 
Mull 2 JX. W., 192 


5. 


ss. 2, 17. — Bersoiis 


Am 6 % JL OUiOO 

heyond British territory . — Sections 2 and 17 of Act 
XI of 1844 must be read together as regards persons 
amenable to Military Courts of Requests beyond 
British territory. Mooltan Mull Gunsam Doss 

[3 ]X. W., 75 

e, s. 17 

, — Decree hy de- 
fault on no7i-appearance of plaintiff. ~T\\q term 
rules in force in section 17 of Act XI of 1841 is 
to be interpreted as equivalent to “ rules for the time 
being in force.'" It is not competent for a Court of 
Requests to pronounce a decree (by default) in favour 
of defendant without considering the evidence before 
it, Ghunthabi Doss v. Mooltan Mull 

[2 3X, W., 229 

MILITARY OFFICER. 

See Attachment— Subjects of Attach- 
ment-Salary . I. L. E., 1 All., 730 
See Sertice of Summons. 

[11 B. L. R,, Ap., 43 


MILITARY OFFICER — continued. 

See Small Cause Court, Mofussil— Ju- 
risdiction — Military Men. 

[2 B. L. B., S. N., 3 
2 Mad., 389, 439 

MINISTERIAL OFFICER. 

See Appeal — Orders. 

[3 B. L. R., A. C., 370 
14W.R.,328 

See Superintendence of High Court — 
Charter Act, s. 15— Civil Cases. 

[19 W. B., 148 
20 W. R., 470 

1, Appoiatment. — Act XII of 1856, 

s, S. — Cinil Court Ameens, — The High Court had no 
authority to interfere in the case of a person who was 
not confirmed in an acting appointment of Civil Court 
Ameen for which the Judge considered some other 
candidate to he more fit. In the matter of Doorga 
Doss Doss . , . .17 W. R.., 226 


2 . 


Act xriofises. 


-Foiuer of Subordinate Judges. — Act XVI of 1868 
contemplated that the selection and appointment of 
persons to fill ministerial offices in the establish- 
ments of Subordinate Judges should be left to those 
Judges, the power of the Zilhili Judge extending 
merky to the approval or disapproval of the person 
appointed. The latter's refusal of sanction must be 
based on grounds personal to the api)ointee ; and he 
must not interfere and control the selection of per- 
sons so as to influence the inferior Judge towards the 
appointment of a particular candidate. In the 
MATTER OF THE PETITION OF OOLFDT HOSSEIN 

.[13W.R.,197 


3. 


Act XVI of 1868, 


s. 9. — Munsifs Court. — Under section 9, Act XVI 
of 1868, the nomination and appointment of the 
ministerial officers of a Munsifs Court rested with 
the Mimsif, subject to the approval of the District 
Judge. If the District Judge did not approve, he 
could refuse his sanction, but the law did not permit 
him to appoint any other person. In the matter of 
Rajcoomar Goopto •. ■. •» 11 W*. R., 354 

. Act XVI of 1868, 


4. 

s. 9. — Appointment of serishtadar. — In the inattter 
of the appointment of a serishtadar in a Munsifs 
Court, it was held to be no irregularity or imxu’opriety 
ou the part of a Judge to call the attention of the 
Munsif to a circular order of the High Court com- 
municating the wishes of Government that preference 
should he given to certain discharged officers. In 
the of matter Anune Chundeb Chuckerbutty 

[14 W. R., 376 


5. 


Fotver of J iiclge to 


interfere with appointment of serishtadar by Miin- 
sif . — Where a Munsif appointed a person as serish- 
tadar ill his Court, and it did not axipear that the 
person so appointed was in any respect disqualified for 
the appointment, or that his appointment was open 
to any sort of objection whatever, or that the Muii- 
sif had neglected any of the preliminary inquiries 
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MIOTSTERIAD OEPICBB.- Appointment 

— contimed, 

or formalities prescribed for sucli cases, — Held tliat 
it was not competent to tlie Zillali ^iidge, merely on 
tlie ground that in bis opinion the claims of some 
other persons were superior to those of the person 
appointed, to remove him from the office, and to 
direct the appointment of a diffierent and specified 
person. Ik the mattee oe the petitiok oe 
Bhoyette Chukdee Deb , . 7 W. B,3 131 

0, 1 Removal of officer » 

-—Power of Zillah Judge . — A Zillah Judge may re- 
fuse to confirm tlie appointment, by a Subordinate 
Court, of a disqualified person as a ministerial officer, 
or may rescind such an apxiointment if not made 
conformably to the rules prescribed by the High 
Court, and require the Subordinate Court to make a 
fresh appointment after observance of tbe rules. 
Blit he lias no authority, after allowing an aiDjioint- 
ment to stand for nine months, to displace the per- 
son so appointed and to appoint another in his stead. 
Ik the IIATTEE OE THE EETITIOK OE KaLLY 

'Peosukko' Chatteejee . . 1 W. R.j 224 

7, Removal. — Hemoval of mohurrir . 

— IPotver of Zillah Judge . — A Zillah Judge is not 
competent to remove a mohurrir from one Munsifi 
without any fault of his, and to subject him to loss 
by requiring Mm to go to a distant Munsifi. Ik 
THE- mattee oe Hheeo Gobikd Biswas 

[7 R.5 246 

0 ^ J}iQ^i^^^\^Qroundfor dismiS’ 

sal . — The fact of a ministerial officer carrying on 
a shop is not such an irregularity in his conduct as 
to justify Ills dismissah In eb Komhh Lochhk 
Bhadooby . o , . 2 Hay, 674 


9^ — Q round for dis- 

missal . — Private concerns of a ministerial officer 
need not generally be taken notice of by the head 
of a Court or office, but if they appear on the face 
of the record of a case to he such that he cannot be 
entrusted with any onerous duty, the head of that 
office or Court is justified in dismissing him from 
office. Ik the mattee oe the petitiok oe Feh- 
DAH Hossbik .... 2 Hay, 677 

MIFOR. 
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1. Evxdekce oe Mikobity. . . 3849 

2. Liability ok Coktracts . . 3849 

3. Liability eoe Torts . . . 3850 

4. Custody oe Mikoes (Act IX of 1861, 

&c.) 3860 

6. Repeesektatiok oe Mikoes ik Shits 
6. Cases hkdee Mikoes Act, Bombay, 3852 
XX OE 1864 ..... 3858 


See Cases hndee Act XL oe 1858. 

Bee CoMPBOMiSE — CoKSTEHCTiON Ekfobc- 
ING-, Efeect oe and settino aside 
Deeds oe Compromise. 

[I. L. S., 6 Calc., 687 
See Decree — Form oe Decree — Coksent- 
D SCREE . . . 16 W. R., 232 


Willed, 

See Cases hkdeh Gttaedian. 

See Cases ukdeb Hikdh Law— Alieka« 

. TIOK— ALIEKATIOK BY FATHER. 

See Cases hkdeb Hikdu Law— Guard iak. 
See Hikdu Law— Paetitiok— Requisites 

FOB PaRTITIOK. 

[8 B. li, B., 363 : 10 W. B., 273 

See Iksolyent Act, s. 7. 

[I. B,., 7 Bom., 411 

I. L. B,., 13 "Calc., 68 
See Letters oe Administration. 

[I. L. S., 4 Calc., 87 

See Cases under Limitation Act, 1877, 
s. 7. 

See Cases under Mahomed an Law — 
Guardian. 

See Mahomedak Law — Pre-emption — 
Right oe Pre-emption— Waiter op 
Right or Refusal to Purchase. 

[I. L. B., 1 AIL, 207 
See Cases under Majority, Age oe — 
See Cases Ijkder Majority Act. 

See Pauper Suit— Suits. 

[1. 3h. B., 3 Mad., 3 
11 B. Ii. B., 373 

See Plaint — Form and Contents op 
Plaint— Plaintiffs. 

[I. L. B., 12 Calc,, 48 
17 W. B., 144 
20 W. B., 453 
10 Bom., 414 

See Registration Act, 1877, s. 35. 

[I. L,. R., 1 AIL, 465 
I. B. R., 5 AIL, 599 
I. L. B,., 8 Gale., 967 
See Review — Form of and Procedure 
ON Application . 16 W. B., 231 

See Sale in Execution of Decree— Set- 
ting aside Sale — Eights of Pur- 
chasers — Recovery of Purchase- 
money . . I. L. B.a 1 All., 568 

See Succession Act, ss. 2 and 3. 

[12 B. L. B., 353 

— — — — Collector in cLarge of esta-te of— » 
See Collector „ I. B. B*, 1 Bom., 318 

■ Custody of— 

See Habeas Corpus, 

[5 B. Ii. B., 418, 557 
13 B. L. B., 160 

Mortgage by administrator of 

property of— 

See Act XL of 1S53, s. 18. 

[I. Ii. B., 2 Calc., 283 
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M.TNO’RT^oniimed, , ^ 

Obtaining |3ossession of, for pur» 
poses of prostitution. 

See Pbnal Code, ss. 372, 378. 

[6 B. E. R,, 34 
5 Mad., 415, 473 
EL. R., l'Mad.,ie4 

■ Rower of, to adopt or give per- 
mission to adopt. 

See Hindu Law— Adoption— Who may 
Adopt . , I, L. R., 1 Calc., 289 

[15 W. B., 548 

Sale of sbare of— 

See Cases under Hindu Law — Joint 
Pamily — Powers -oe Alienation by 
Members. 

See Cases under Hindu Law — Aliena- 
tion-Sale or Joint .Family Proper- 
ty IN Execution, &o, 

1. EVIDENCE OP MINORITY. 

1 , — Plea of minority, Betermi- 

nation of. — Personal appearance of minor. — The 
plea of minority should he decided on positive evi- 
dence, and not merely on the appearance of the al- 
leged inmor. Ivhettermohun Ghose v. Eamessur 
Ghosb o » , • « *W*. B»j 1864, 304 

Kales Haldas v. Sreeeam Ghose 

[W. B., 1864, 366 

2. LIABILITY ON CONTRACTS. 

2. Power to contract— 

saries. — Authority to third person. — Settlement of 
account. — Minors have a qualified power of contract- 
ing, and an implied or express contract for necessaries 
is binding absolutely on a minor. As a minor cannot 
Mmself , by reason of insufficient capacity for business, 
state and settle an account so as to be bound thereby, 
so neither can he authorise another party to do for 
him that which he cannot do himself. Bykuntnath 
Roy Ceowdhry n. Pogosb . . 5 W. B., 2 

Voidable contract — Act IX of 

1872, ss. 10, 11. — Bond. — Minority of olliyee . — A 
contract entered into with a minor is merely voidable 
at the option of the minor; and there is nothing 
to x^revent him sning thereon, sux)posing the contract 
to be otherwise valid. Sashi Bhusan Dutt v. Jadu 
Nath Dutt . ^ L L. E., 11 Gale., 552 

See Haei Ram v. Jitan Ram 

[3 B. L. B., A. C., 426 

4 , Pureliase from minor. — Vali- 

dity of purchase. — A X)urchase from a minor is not 
ipso facto invalid. Rennie v> Gunga Narain 
Ceowdhry .... 3 W. B„ 10 

^ 5 . Pre-emption.— The 

circurastance that a co-sharer of a village was a minor 
at the time of the preparation of the wajih-ul-urz, 
and that document was not attested on his behalf by 


MIN O’R—eonimied. 

' 2. LIABILITY ON CONTEACTS--coJ2^r4««ei?. 

Pre-emption — c o ntimed, 
a guardian or duly authorised representative, is not a 
reason for excluding him from the benefit of the 
provisions of that document relating to pre-emption. 
-Lal Bahadur Singh 'o. Durga Singh 

[I. L. B., 3 Ail., 437 

0, Mortgage. — Potoer of minor to 

iaJce a mortgage . — Observations by Stuart, C. Jl, 
on the comx)etency of a minor to take a mortgage. 
Behari Lal v. Beni Lad . I. L, B., 3 AH., 408 

7. — Act XL of 1858, 

s. 18. — Guardian and minor. — Mortgage without 
the sanction of the Civil Court. — Void contract . — 
^Ratification hy minor. — A minor cannot ratify a 
mortgage of his immoveable prox)erty made by liis 
guardian appointed under Act XL of 1858, without 
the sanction of the Civil Court, such a mortgage 
being under section 18 of that Act void ab initio. 
Mauji Ram v. Tara Singh 

[I, Ls B., 3 AIL, 852 

8. Sale in execution 

of decree . — Uszfniciuao'y mortgage. — Right of pur* 
chaser. — The acts of a minor are only voidable, and 
not absolutely void. The purchaser of the right, 
title, and interest of a judgment-debtor sued to ob- 
tain immediate possession of the XJroperty purchased 
at a sale held in execution of a decree, after setting 
aside an usufructuary mortgage executed by the 
judgment-debtor while a minor. Meld that the sale 
in execution merely traiisferi'ed to the purchaser the 
reversionary right of the judgment-debtor in the pro- 
perty, after the satisfaction of the usufructuary 
mortgage, and the right to set aside an act done 
during minority. Meld also that, until a transaction by 
a minor was avoided by some distinct act on attaining 
majority, it must be considered valid. Hari Ram v. 
Jitan Ram 

[3 B. L. B., A. C., 426 : 12 W. B., 378 

See Sashi Bhusan Butt v. Jadu Nath Dutt 

[I. L. K«, 11 Calc., 552 

S. LIABILITY POR TORTS. 

9 . Responsibility of minor for 

Ms acts. — As regards torts a minor is responsible 
for his own acts, Luchmun Doss v. Nabayan 

[3 N. W., 101 

4. CUSTODY OP MINORS (ACT IX OP 
1861, &c.). 

XO. ^ — Biglit to choose custody. — 

Habeas corpus. Return to. — A girl under sixteen years 
of age has not such a discretion as enables her, by giv- 
ing her consent, to j>rotect any one from the criminal 
consequences of inducing her to leave the X}i’otection 
of a lawful guardian ; but where the return to the writ 
of habeas corpus stated that a girl was above the age 
of sixteen (though her mother stated her to be of 
the age of thirteen years and nine months), the Court 
held that she w’as of years of discretion to choose for 
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MIH O B — continu ed, 

4 CUSTODY OF MINORS (ACT IX OF 
1861, SLC.)—coniimecL 

Bight to choose custody— 
i/erself under whose protection she would remain. 
Queen v. Vaughan. In the mattee oe Ganesii 
SuNHAEi Debi , . . 5 B. li. B.J 418 

In the matteb oe Khatija Bibi 

[5 B. Ii. B., 557 

11 , Application for custody of 

minor daughter,— .^c^X-L o/lS5S, s. 2 , — PnV 
oipal Civil Court of Oi'iginal jurisdiction , — An ajppli- 
cation was made to a Muiisif for the custody of a 
minor daughter, which, on appeal to the Civil Judge, 
was dismissed. On appeal to the High Court, — Seld, 
all the proceedings must he quashed. The application 
should have been made in the x^rincipal Civil Court of 
original jurisdiction in the district. Haeasundaei 
Baistabi V, Jaxaduega Baistabi 

[4 B. L. R., Ap., 36 

S. C. Hueo Soondueee Boistobee v. Joy Dooe- 
GA Boistobee , . .13 W. R., 112 

Keisto Chundee Achaejeb V, Kashee Thakoo- 
EANEE .. , . ,23 W. R,, 340 

12 , Act IX of 1861. — Construction 

of Act. — Principal Civil Court of original jiirisdic- 
Uon.—Semhle , — In Act IX of 1861, “the principal 
Civil Court of original jurisdiction in the district” 
means the principal Court of ordinary original civil 
jurisdiction. Eam Bunsee ICoomaeee v. Soobh 
Koohaeee . . 2 Ind. Jur., IN. S., 193 

S. C. Rah Bensee Koonwaebe v. Soobh Koon- 
WAEBB . , . . 7 ¥/. B.5 321 

^ 13, Pegu, — Miropean Bri- 

tish minors , — Act IX of 1861 applied to Pegu, and also 
to minors the lawful children of European natural- 
horn British subjects. In be Hutton 

[3 W, B., Rec. Ref., 5 

14, - JEuropean Briiish 

minors i Custody of, — Jurisdiction of Zillah Judge , — 
Appellant having presented a petition to a Zillah 
Judge under Act IX of 1861, claiming the possession 
and custody of his two minor ehiklren alleged to 
he detained by their mother, the j)arties being Euro- 
pean British subjects,— that such Judge had no 
power to entertain the application. In the matter 
OE THE PETITION OE SHANNON . 2 H. W., 79 

la — ; s. 7 .— XL of 

1858 y s. 12, — Jurisdiction of Civil Court . — Where 
application was made under Act IX of 1861, and 
an estate was taken charge of by the Collector under 
section 12, Act XL of 1858, the interference of 
the Civil Court was held to be precluded alike by the 
former Act (section 1) and by the latter. Mohessue 
Roy V. CoBLECTOE oe Rajshahye . 16 W. R., 263 i 

16. - — ^ Wife. — Outcast for i 

criminal offence.— P., whose minor wiie had refused I 
to return to cohabitation with him on the ground 
that he was out of caste in consequence of having I 


MIINOR — contmned. 

4. CUSTODY OF MINORS (ACT IX OP 

1861, kc.)— continued. 

Act IX of 1861^ s, 7— -continued, 
committed a criminal offence, applied to the District 
Court under xlct IX of 1861 for the custody of her 
person. JBeld that that Act did not apply to suels ji 
case, Pakhanhu 'JJ. Manki 

[I. li. B., 3 All, 506 

17. — — Wife. — Dispute on 

fact of marriage, — Where a person claims the custody 
of a female minor on the ground that slie is Ins 
wife, and such minor denies that she is so. Act IX 
of 1861 does not apply. Such person should estal)- 
lish his claim by a suit in tlie Civil Court. Babma- 
KUND V. Janki » . . I. L. R., 3 AIL, 403 

18. Jurisdiction of Dis- 

trict Judge. — Marriage. — Injunction. — The pater- 
nal uncle of a female Hindu minor, whose father 
was dead, applied to the District Judge, under Act 
IX of 1861, for the custody of the minor, and for an 
injunction to prevent the mother of the minor from 
carrying out a projected marriage. On tlie Stli of 
March 1881 the Judge issued an ad interim injunc- 
tion. When the application came on for hearing, it 
appeared that the marriage had taken place before 
the order of injunction had reached the parties. 
The District Judge found that though the mother 
was entitled to the custody of the minor, yet the pe- 
titioner was entitled to give the minor in marriage 
in preference to the mother. ■% The District Judge 
also found that the marriage had not in fact been 
validly performed. On appeal to the High Court, it 
was contended that the District Judge had no juris- 
diction to determine the right of any party to give 
an infant in marriage on an application under Act 
IX of 1861, or to grant an injunction ^ and it was 
also contended that the Magistrate ivas wTong in 
entering into the question of the factmn of the 
marriage. Seld that, under the pi’ovisions of Act 
IX of 1861, the District Judge had jurisdiction. 
Balmalcund v. JanJciy I. L. iii., 8 Ally 403 ; Wolver- 
hampton WaterworJcs Co. v. SawJcesfordy 28 D. J. 
{N. S.) C. P., 242 ; and Collector of Fubna\. Moma- 
nath TagorCy B. L. P., 8up. Vol., 680, referred to. 
Held, also, that for the purpose of deciding' whether 
the injunction should issue, the Judge was justified 
in entering into the question of Die factmn of the 
marriage, though his finding on that point ivould 
have no effect in determining its validity. In the 
MATTEB OE THE PETITION OE IvASHI ChUNBEE SeN. 
Beohmomoyee V. Kashi Chundee Sen 

[I.L. B., S Calc., 266 : 10 C. L. B.» 91 

5. REPRESENTATION OF MINOR IN SUITS. 

19 . Disability to sue. — Objection 

on ground of disability. — An infant cannot sue ex- 
cept by next friend, and where an objection is made 
on the ground of the disability of the plaintiff it was 
held that the suit might be dismissed. Chinniah 
V. Baubun Saib . . ' . .5 Mad., 435 

20. Disability to carry on suit. 

— Suit by minor, — Next friend. — Plaintiff being a 
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— continued. 

5. REPRESENTATION "OF MINOR IN SUITS 

•—contimied, 

■Disability to carry on B>mt—conihmed. 

minor his suit was not dismissed, but lie was direct- 
ed to appoint a next friend to sue for him. ' Rolxo 

Smith . . . 1 B. L. B,., O. O., 10 

21. Suit by minor whose guar- 

dian lias omitted to sue. — A minor when he 
comes of age is not precluded from suing in his own 
name for anytliiug that his guardian, either through 
ignoraiiee or negiigeuce, has ommitted to prosecute. 
Kylasii CnuNDiiii Sircae Gooeoo Chtjen Sie- 
CAE. Gooeoo Chuen Siecae Kxlash Chundeb 
SiRCAE . . , . ' . .3 W. R., 43 

22. — — — Suit on behalf of minor.-— 

Act XL of 1858 i s. 3. — Suit of small value . — A suit 
can he prosecuted or defended by a relative on behalf 
of a minor without a certilicate under Act XL of 
1858 Avhen the subject-matter of the suit is of small 
value. A suit to recover real and personal property 
of the value of 117,260 was allowed to he prosecuted 
by the brother of a minor on behalf of himself and 
his minor brother, under Act XL of 1858, section 3. 
Nabadwie Chandea Siekae V. Kalihath Pal 

{^3 B. L. R., 130 

23. Ohjection to 

minor’s representative. — Where a suit was brought 
by a manager, appointed by the Court of W^ards on 
behalf of an infant wdio had a right to sue, an objec- 
tion to the managers authority was disallowed as 
merely technical. Haedi Nauain Sahu v. Ruder 
Peeeash Misser . . I, L. R., 10 Gale., 627 

[3^, B., 11 26 

24 . Xecct friend of 

minor . — Uncle representing minor nephew. — Maho- 
medan law. — Guardian. — The rule of Mahomedan 
law that an uncle cannot be the guardian of the pro- 
perty of a minor, does not prevent an uncle represent- 
ing his infant nephew, under the Code of Civil Proce- 
dure as next friend in a suit. Abdul Baei v. 
Rash Behaei Pal , . . 6 C. L. B., 413 

25. Improper repre- 

sentation of minor. — ^Effect on proceedings. — WTiere 
on appeal the Court was of opinion that certain 
minors w^ere not properly represented in a suit 
brought by them, it declared all the proceedings in 
the suit to be null and void as far as tbe minors were 
concerned. Witli regard to the party acting as their 
next friend, the Court allowed her to withdraw the 
suit with liberty to bring a fresh suit, and returned 
the plaint. GuEU I*eeshad Siegh v. Gossahs- 
Muneaj Puri , • I. D.'B., 11 Gale., 733 

26. Effect of decree in suit 

brouglit by elder lovotlieTS.— Manager. — The 
plaiutih's, Hindu brothers, brought a suit for redemp- 
tion. During the minority of the j)laintiffs their 
elder brothers had brought a previous suit to redeem 
the same property, which suit liad been dismissed. 
There was no evidence to show that in that suit they 
had assumed to act on behalf of the family, or that 


MXNrOR — conimued, 

5, REPRESENTATION OF MINOR IN SUITS 
— continued. 

Effect of decree in suit brouglit by elder 
brothers — continued, 

any. one of them had been a de facto manager of the 
family property. Meld that the plaintiffs ^vere not 
sufficiently represented in tlie previous suit, .and 
that, 'therefore, their present suit was maintainable. 
L'urgapersad v. Kesho Persad) I. L. A., 8 Calc., 630 : 
L. IL, 9 I. A., 27, explained. Padmaeae Vinayak 
JosHi V. Mahadet Krishna Josiii 

[I. L. R., 10 Bom., 21 

27. Suit against minor 

-—Guardian. — Act XL of 1838, s. 3. — JDeclaratorg 
decree. — In a suit to set aside, “ the aUegation of the 
defendant that her son S. had been adopted by the 
father of the plaintiff, and had therefore inherited 
his property,"^ the defendant was described in the 
plaint, as M., the mother of S.; and subsequently 
the words “ a minor were inserted after the name 
of S. In the proceedings in the suit tlie defendant 
designated herself as mother and guardian of S., a 
minor, but there was nothing to sliow^ she had obtained 
a certificate of guardianship, or had been appointed 
guardian ad litem. The two lower Courts gave a decree 
for the plaintiff. On special appeal to the High 
Court it was contended that S. ought to be a party 
to tbe suit. Meld that the suit, as it stood, could not 
be treated as a suit against the minor : the minor 
ought himself to have been made and been described 
as defendant, some other person being named as 
guardian. If treated as a suit against M. only, it 
was wrongly brought, no suit to make any declara- 
tion as to the adoption could be brought against any 
other than 8. himself. Mongol a Dos see v. Saroda 
Dossee . . . . 12 B. D. R., Ap., 2 

S. C. Mongula Dossee v. Shaeoda Dossee, 

[20 W. B., 48 

28. Sufficiency of representa- 

tion. — Improper representation of minor , — Suitjor 

self and as guardian.” — Semble, — That the fact of 
a suit being brought by A. for self and as guardian 
of C., a minor, is not conclusive evidence that C. is 
not so far a party to the suit as to be bound by the 
decree. Sreenarain Mitter v. Kishen Soonderg 
Lassee, 11 B. L. M., 171; Mongola Dassee v. 
Saroda Lossee, 12B.L.P., Ap., 2, cited. Geish 
Chundee Mookeejee V. Miller . 3 C. L. R,, 17 

29. Civil Procedure 

Code, 1877, ss. 440, 444. — Liabllitg of pleader to pay 
costs. — The plaintiff, who sued for confirmation of 
p)Ossessipn of certain land on behalf of her minor sons, 
thus described herself in the heading of the plaint : 
“ 8. B., widow of the late C. B., mother and guardian 
on behalf of the minors, 8. and K., plaintiff:.^' The 
suit being dismissed, an appeal was preferred under 
the same heading. On second appeal the appeal was 
headed “ 8. B., widow of the late G. B., mother and 
guardian of 8. and K., minors, appellant.'’'’ The 
plaint alleged that the plaintiff had held possession as 
guardian of the minor sons. Meld that the procediiigs 
were bad in law, the plaint not having been framed in 
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MIK* O'Bj^conUmied. 

5, REPRESENTATION’ OF MINOR IN SUITS 
— continued. 

Sufficiency of representation — continued. 
accordance with the provisions of section 440 of the 
Civil Procedure Code. The High Court further di- 
rected tha(3 the pleader who hied the original suit and 
the pleaders who hied the appeal in the lower Appel- 
late Court should he called upon to show cause, before 
the presiding officers of the original and the lower Api- 
pellate Courts respectively, why they should not be 
ordered, under section 444 of the Civil Procedure 
Code, to pay the costs of the suit and the appeal. 
Shonai Bewa tj. Monoeam Muijrmjn 

[11 0. Ii. B., 15 

30 ^ — — — - Ciml Froeedure 

Code (Act XIV of 1882) ^ s. 440. — Suit hy next friend 
on behalf of minor, — Act XL of 1858, s. 8. — Certifi- 
cate, — The effect of section 3 of Act XL of 1858, read 
wdth section 440 of the Code of Civil Procedure, is, 
that a minor xhaintiff must not only always sue by 
his next friend, but, when the suit relates to the 
minor’s estate, the person representing the minor 
must either hold a certificate under the Act, or must 
obtain the sanction of the Court for the suit to 
proceed. The mere admission of a plaint by the 
Court does not sufficiently indicate that sanction is 
accorded. Buega Chtjen Shaha v. Nilmoney 
Dass . I. L. E., 10 Calc., 134 : 13 C. L. B., 369 

See contra^ AuehiiIj Chundee u. Teipooea Sooit- 

DITEEE « , 22 W 0 R .5525 

31, Xexi friend . — 

Certificate under Act XL of 1858, s. 3. — Civil Pro- 
cedure Code (Act XIV of 1882), s. 440. — Section 
440 of the Civil Procedure Code, read with section 
3 of Act XL of 1858, does not make the receipt from 
the Court of a written permission to sue compulsory 
upon the next friend of an infant plaintiff. Newaj 
-u. Massed Ali . . I. Is. B., 12 Oalc.^ 131 

32, — Insufficient ap- 

pearance on behalf of infant. — Succession Act, s, 
261. — Ciml Procedure Code (Act X of 1877), cli, 
XXXI, ss. 440-464.— Act XL of 1858, s. 3.— No 
Judgment or order passed in a suit, to which a minor 
subject to the provisions of Act XL of 1S5S is a 
party, will hind him on his attaining majority, unless 
he is represented in the suit by some person who has 
either taken out a certificate, or has obtained the 
permission of the Court to sue or defend on his behalf 
without a certificate. Permission granted to sue or 
defend on behalf of a minor, under section 3 of Act 
XL of 1858, should be formally placed on the record. 
Chapter XXXI of the Civil Procedure Code lays down 
the form in which a minor should appear as a party, 
and this form should he stifictly followed. Meina- 
MOYI DaBIA m JOGODISHTJEI BabIA 

[I. L. Bo 5 Calc., 450 ; 5 C. Ii. B., 361 

33, Suit on behalf of 

minor, — Permission to sue. — The uncle of a minor 
instituted a suit on his behalf without obtaining the 
formal permission of the Court in which such suit wms 
instituted to sue on his behalf. The uncle’s right to 


5. REPRESENTATION OF MINOR IN SUITS 

' — continued. 

Sufficiency of represen.tation*— 
sue was denied by the defendant, and the first of tlie 
issues framed was whether he had such right. The 
Court decided that he had such right. Meld, in second 
appeal, that, although |)er mission to sue or defend a 
suit on behalf of a minor should be formally grant- 
ed, to he of effect, such decision might fairly be. ac- 
cei)ted as in this case a sufficient and effective permis- 
sion to the uiicie to sue, and he was competent to 
maintain such suit. "IMrinamoi/iDalnaY. JogodisJiufi 
Dahia, I. L. M., 5 Calc., 450, referred to. Pietiii 
Singh v. Sobhan Singh . I. L. B., 4 All., 1 

— Permission of 

Court to guardian to sue. — Discretion of Court . — 
Act XL of 1358 . — Civil Procedure Code {Act XIV 
of 1882), s. 440. — Eeiurn of plaint. — A volunteer 
guardian has no right to sue on behalf of a minor ; 
the accord or refusal of permission to sue is a matter 
in the discretion of the Court. Where a suit is 
brought in violation of section 440 of the Code of 
Civil Procedure, or of the provisions of Act XL of 

1858, the proper course for a Court to pursue is to 
return the plaint, in order that the error may be rec- 
tified. Rrssics: Bas Baieagy v. Peeonath Mis- 
EEE . I. Ij. B., 10 Calc., 102 ; 12 C. IL. B., 405 

35 ^ Improper repre-^ 

seniation of minor. — Appearance by a giiardian not 
sanctioned. — Act XL of 1858, s. 8. — Act VIII of 

1859. — Suit against minor. — Presumption token no 
permission recorded by Court. — Misdescription of 
minor. — Act XIV of 1882, s, 443. — A suit was 
brought against a mother “for self and as guar- 
dian of A. and B., minor sons of 0., deceased,” at a 
period when Act VIII of 1859 was in force. The 
mother had not taken out a certifi.cate under Act XL 
of 1858, and no permission was recorded by the Court 
allowing the mother to defend on behalf of the infants 
under the provisions of section 3 of that Act, A de- 
cree was made in the suit, and in execution thereof 
certain property belonging to A. and B. was sold 
and purchased by X., the decree-holder. Subsequently, 
on A /5 coming of age, A. and B., by A. as his next 
friend, instituted a suit against X. and tlieir mother 
to recover the property so purchased by X. Meld 
that under the provisions of Act VIII of 1859 it was 
not necessary to formally record sanction to the 
mother to defend under section 3 of Act XL of 1S58 ; 
and that the fact of sanction liaviiig been given migiit 
he presumed by the Court, and that on the facts of 
the case such presumption was warranted. Meld, also, 
that though A. and B. were not properly described in 
the previous suit, it was a mere defect in form, and 
did not affect the merits of the case, being in • accord- 
ance with the prevailing practice at the time when 
the suit -was brought ; and that there is no authority 
for saying that, when minors have been really sued, 
though in a wrong' form, a decree against them would 
not he valid. JoGi Singh v. Khnj Behaei Singh 

[BIi.R.,11 Cale .,.500 

36. — I - Guardian ad li- 

tem, Appointment of— Act XIV of 1882, ss. 448,464. 
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MIH OB — continued, 

5, REPEESENTATIOK OP MINOR IN SUITS 
•^continued, 

Bufficieney of representation— 

XL of 1858} S.3, — Muiors, Suit against ^ ini- 
properlg framed. — In a suit intended to be brought 
against some minors, the defendants were set out in 
the heading of the plaint as “ Sharoda Snnderi Debya, 
widow of Clmndra Ivanta Chuckerbntty, deceased, 
mother and guardian of the minors” (setting out their 
names). At the filing of the plaint, the plaintiff ap- 
plied for and obtained an order making Sharoda 
guardian of the minors for the purposes of the suit. 
She was not, however, guardian of the property and 
persons of the minors under Act XL of 1858. JECeld 
that the minors were not parties to the snit ; that the 
order making Sharoda guardian ad litem was not 
made in a suit in which the minors were defendants ; 
and that the suit must be dismissed as against the 
minors. Seld, also, that neither the Code of Civil 
Procedure nor the proviso of section 3 of Act XL of 
1858 give a idaintiff any power to institute a suit 
against a person named by himself as guardian ad 
litem on behalf of a minor, nor do they give to the 
Court the power of transferring, by a mere order made 
ex parte, an irregular proceeding such as the one 
above mentioned into a suit against the minor. Gtjrxt 
CHXTEisr Chuckeebutty v. Kali Kissen TAaoEE 
[I. L, B.5 11 Cale.5 402 


87. 


Suit against per^ 


son of uohose estate a certificate of administration is 
suhse^uentlg obtained,’-— Light of gtiardian to defend, 
—A suit having been instituted upon a bond and no 
ai)pearance entered by the defendant, who admittedly 
%vas over 18 years of age on the date of the institution 
of the suit, A, obtained a certificate of gnardianshi]) 
in respect of the property of the defendant under Act 
XL of 1858, and having been allowed upon such cer- 
tificate to defend the suit on behalf of the original 
defendant, pleaded minority. Meld that, notwith- 
standing the appointment as guardian, A. ought not 
to have been made a defendant, the original defend- 
ant not being a minor when the suit was instituted. 
IvKiSHiTA MoNauii Shaha V, Aebae Jemma Khan 

[9 C. L. B., 218 

— . Appearance for 
-^Presence of mlcil . — A 


88 . 

minor, — Notice of decree.- 
statement in a decree that a vakil had appeared and 
%vas present in Court for a minor when the decree was 
made, w^as held, in a suit to set the decree aside 
as being made behind his hack, to he notice to the 
minor of the decree having been made. Bekhya- 
KEB Bhettachabjee Keeoona Moyee Dabee 

[25 W, B., 280 


80. 

Code, 


Civil Procedure 


s, 442 . — Section 442 of the Civil Procedure 
Code refers to a case where the plaint on the face of 
it appears to have been filed by a person who was a 
minor. Beni Ram Bhett v. Ram Lab Dhekei 
[I. L. E.5 13 Cale.j 189 


MIN OM— continued, 

5. REPRESENTATION OP MINOR IN SUITS 
— continued. 

Costs — continued, 

suit has been brought against a minor, the effect of 
which, if successful, would he to deprive the minor of 
his property, the costs of successfully defending that 
suit on his behalf may, when his property is in the 
hands of the Receiver of the Court, he recovered 
from the minor as necessaries in an action brought 
against him by his attorney. Watkins v. Bhennoo 
Baboo . I. L. B., 7 Calc., 140 : 8 C. L. B., 438 


40. 

for,— Necessaries.’ 


Costs. — Costs of defendants, Sait 
-Contract Act, s, Whore a 


41. — Stiit on behalf of 

minor by Court of Wards. — Personal liability of 
officer re^greseniing Court of Wards. — Choice between 
innocent persons . — A snit on behalf of a minor by 
the Court of Wards, wdiich was the Dej)uty Commis- 
sioner before whom it was instituted, having been 
dismissed in appeal by the High Court, it was held 
that the Deputy Commissioner by whose antliority 
it had been instituted ought not to have tried the 
suit, and that though in an ordinary case, the person 
who appeared on the record on behalf of the infant 
Avould he liable for the costs, in this case, as the 
Deputy Commissioner v/as no longer in office, one of 
two innocent j>ersons must hear the costs, either the 
minor or the defendant. It was determined accord- 
ingly that the defendant must suffer, as he was in 
part to blame for allowing the suit to proceed. 
Bikeomajeet Meblo Ogalsenbo Deb v. Coeet 
OF Waeds . . . . 21 W. B., 312 

42. Suit by legatees 

on behalf of themselves and other legatees. — Civil 
Frocedure Code.— Act XIV of 1882, s. 30. — Costs 
against next friend . — A legatee cannot sue on behalf 
of himself and other legatees without an order of the 
Court obtained under section 30 of the Civil Pro- 
cedure Code enabling him so to sue. Where a 
legatee, a minor, sued in that form by her next friend 
wnthont such an order, the next friend w-as held liable 
for costs on his adducing no evidence to show that 
the suit -was for the benefit of the minor. Gee- 
eeebalba Dabee v. Ceenbee Kant Mookebjee 

[I. L. R., 11 Calc., 213 


Certificate of lieirsMp.- 


43. 

Pom. Reg. VIII of 1827 , — Under the provisions of 
Regulation VIII of 1827 a certificate of heirship 
cannot he granted to a minor. Bai Baiba v. Bai 
Daguba . . . I. li. B., Q Bom., 728 

6. CASES UNDER MINORS ACT (BOMBAY), 
XX OP 1864. 

jSesAcooENT, Seit foe — 

[I. Ij. R., 8 Bom.9 14 

See Cases enbeb Gearbian. 

See Sale in Execetion of Decree — De- 
crees AGAINST Representatives. 

[I. li. B., 5 Bom., 14 

44 , Application of Aet.— Minors 

resident out of Presidency . — The Bombay Minors 
Act (XX of 1864) does not apply to minors wffio are 


( aS59 ) 


DIGEST OF CASES. 


( 3860 ) 


MINOR — Gontinufd. 

6. CASES UJ^DER MINORS ACT (BOAIBAY), 
XX OF 1864. — coiUimied, 

Application of Act— ’COfiUmwd, 
not resident witliiu the Pi'esidency of Bombay. 
MaOAKBHAI PuBSHOTAMDAS V. VlTHOBA BIN 

Naeaxan Shet . . .7 Bom., A. C., 7 


45. — s. 11. — Construction, — May,^ 

shall .^^ — The provision in section 11 of the Minors 
Act (XX of 1864), that when the estate of a minor 
consists of land, the Court “ direct the Col- 

lector to take charge of the estate, is not obligatory. 
In EE Boevby . , t. L. B., 4 Bom., 635 

40, Nhair of Court.— OJicer of 

Government. — Bo'ffdiay Civil Courts Acts {X.1T^ of 
1869, s. 32, and 1876, s. 15). — Collector. — Fuhlic 
curator Act XIX of 1S41. — The nazir of a 

Civil Couj:t' who is appointed guardian of the estate 
of a mvA'or under Act XX of 1864, is not an officer of 
Goysmmeiit within the meaning of section 32 of 
Jktt XIA^ of 1869 as amended by section 15 of Act 
/ X of 1876. An officer of Government, in order to 
come within those enactments, must be a party to a 
X' suit m Ms official capacity. The only officers of 
Government whom Act XX of 1864 contemplates as 
guardians of the estates of a minor in their official 
capacity, are the Collector of the district and the 
public curator, appointed as such under Act XIX of 
1841. Mohan Ishwae v. Haeit Rupa 

[I. L. B., 4 Bom., 638 

Contra, A^asfdev A^ishntj Dieshit v. Naeatan 
Jaoannath Dieshit 

[I. L. E., 4 Bom., 642, note 

47 , Natural father of minor. — 

Adoption. — Residence of minor. — The natural father 
of a minor who has been adoiDted into another family 
is not by Hindu law his proper guardian when either 
of the adopjtive parents is living and willing to act as 
guardian. The residence of the minor with the 
adoptive parents is a part of the consideration for 
their adoption of a son, and unless serious ill-treat- 
ment or incompetency on their part be proved, they 
and the survivor of them are the proj)er guardians. 
Laeshmibai v. Sheidhae Vasudev Taele 

[I. L. R., 3 Bom., 1 


MINOR — cojit in ued . 

6- CASES UNDER MINORS ACT (BOMBAY), ' 
XX OP 1864— 

Certificate of administration— 
nistratioii under section 2 of Act XX of 1864. SiTA- 
EAM BhAT V. SiTAEAM GaNESH 

[6 Bom., A. C., 250 

50 , Widoto suing on 

behalf of son. — A widow without a certilicate of ad- 
ministration under ActXiXof 1864 is precluded from 
bringing a suit in her own name in respect of her 
minor soifs property. Gopaii Kashi v. Ramabai 
Saheb Pattadhan . . .12 Bom., 17 

51, — — — — ■, S ti i t ag ainst 

minor. — Rower of District Judge. — Section 2 of Act 
XX of 1864 does not prohibit a person having a 
claim against a minor from bringing a suit until a 
certificate of administration has been granted. He 
may properly bring his suit, but immediately after 
his doing so he should apply to the District Judge 
for the appointment of an administrator, and it is 
competent to the District Judge under section 8 of 
the Act to make that appointment. In ee AIotieam 
Rijpachand • . , .11 Bom., 21 

52 , XigM to instu 

iute suit on behalf of minor.— Thor Q is nothing in 
the Minors Act (XX of 1864) to prevent the institu- 
tion of a suit by the next friend of a minor who has 
not obtained a certificate of admimstratioii to the 
minor’s estate, but who claims no right to have 
charge of the minor’s property, asking for a declara- 
tion of the minor’s rights, and for an order directing 
the defendant to pay money he owes to the minor 
into the principal Civil Court of the district. As 
the right, however, of a friend to institute a suit on 
behalf of a minor is under the control of the Court, 
and as the Minors Act, by sections 3-7, enables a 
friend of the minor to protect Ms interests by apply- 
ing for the appointment of a fit person to have 
charge of the property of the minor and to protect 
his estate, the proper course for a Court, to which a 
plaint on behalf of a minor is presented by his friend, 
is either to refuse to accept the plaint, when there is 
no pressing necessity for its acceptance, or in case 
such pressing necessity exists, to accept the plaint 
and stay proceedings until the plaintilf has duly 


4 S, Foreign guardian. — Suit by 

A foreign guardian will not he recog- 
nised in the Courts in this country in a suit brought 
by such guardians to recover, on account of a minor, 
profits arising from immoveable property. Where 
a suit was brought by the agent of a minor’s guar- 
dian appointed by H. H, the Gaik wad of Baroda, it 
was ordered that the proceedings should be amended 
by describing such agent as the next friend of the 
minor, in which capacity he was then permitted to 
sue. Mag-anbhai Fueshotamadas v. Vithoba bin 
Naeayan Shet . . .7 Bom., A. C., 7 

49 . Certificate of administra- 

tion. — Father suing on behalf of minor son . — A 
father on behalf of his minor son entitled to property 
in his own right must obtain a certificate of admi- 


obtamed a certincate uncter tiie acd. vijeoe v . 
JiJiBHAi Yaji . . . o 9 Bom., 310 

53. — — — Su i t ag a i 7i s t 

minor . — A suit against a minor whose estate exceeds 
R250 ill value cannot be proceeded with unless lie be 
rexiresented by a xierson holding a certificate of ad- 
ministration under Act XX of 1864. The plaintitf 
may apply to the District Judge to aiipoint an admi- 
nistrator if none such has been appointed. Dhon- 
BiBA Laeshuman V . KiJSA . 6 Bom., A, C,, 319 

54 , Guardian. — Act 

XX of 1864, s. 2. — Frocedun'e — Ghil Procedure 
Code (Act X of 1877), s. 440. — ^Act XX of 1864 is 
not superseded by Act X of 1877. Where, therefore, 
a widow claimed to have charge of property in trust 
for her minor sons, it was held necessary, under sec- 
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MIWOB. — continued, 

6. CASES UNDER MINORS ACT (BOMBAY), 
XX OP 1864 — continued. 

Certificate of administration-— 

tion 2 of Act XX of 1864, that she should obtain a 
certificate of administration if the whole estate was 
of greater value than R250 ,• and that it was compet- 
ent to the Court, if there was any pressing necessity 
(owiiig to the operation of the law of limitation) that 
a suit should be brought . at once to accept the 
plaint and stay proceedings until tlie mother had ob- 
tained a certificate under Act XX ®f 1864. Murli- 
DHUii u. SuPBU , , I. Xi. R„3Bom., 149 


55. 


— Next friend,— 


Security of mimr^s estate, — Act XX of 1864 , — 
Wliere there is a next friend of a minor willing and 
competent to act for him, such next friend may file 
a ^ suit on his behalf, or continue one already filed, 
without a certificate of administration. In the event 
of a decree being passed in the minor’s favour, the 
Court can, in the absence of an administrator under 
Act XX of 1864, make such arrangements as it 
deems expedient for the security of the minor’s estate, 
as by appointing an administrator under the Act. 
Nm Thakue V , Madnaji Sadashiv 

^ [I. L. R., 8 Bom., 239 


56. 


■Hindu la to.- 


Joint f amity . — Unseparated minor. — Certificate of 
administration of minor^s share when necessary , — 
Manager , — Three brothers belonging to a joint 
Hindu family instituted a suit in the Court of a Suh- 
ordinate Judge in their own names and on behalf 
of their minor brother to set aside an alienation of 
the family property made by their deceased father. 
The Subordinate Judge ruled that one of the plain- 
tiffs must procure a certificate of administration 
under Act XX of 1864, section 2, before the suit 
could proceed. Held that no certificate was neces- 
sary. The manager of the family should be allowed 
to proceed with the suit as next friend of the minor, 
with permission, if necessary, to amend the plaint 
accordingly. Naesingeav Ramchandea d. Ven- 
KAJi Keishfa . . I. L. R., 8 Bom., 395 


67. 


Proceeding to 


enforce aioard . — Ciml Procedure Code, 1859, s. 327.- 
Bom. Act XX of 1884, s. 2.— As proceedings taken to 
file and enforce an award nnder section 327 of the 
Civil Procedure Code are of the nature of a suit 
within the meaning of section 2 of Act XX of 1864, 
a minor must be I’epresented in such proceedings by 
a person holding a certificate of administration. 
Vasedeb Vishnu v. Naeayan Jagannath 

9 Bom., 289 

MIINORITY, BISABIBITY OR— 

See Limitation — Statutes op Limita- 
tion — Act XXV OP 1857, s. 9. 

[13 B. L. B., 445 
See Limitation-— Statutes op Limita- 
tion — Act IX OP 1859, s. 20. 

[13 B. L. B., 292 
See Cases undeb Limitation— Act XV op 
18773 9. 7. 


MIRASIDAES,' BIGHT OR— 

See Casks under Landiord and Tenant 
— Mieasidaes . I. L. B., 1 Mad., 205 
[I. Ij. B., 3 Bom., 340 
I. L. E., 2 Mad., 149 

MISAPPEOPRIATIONT OP PROPERTY. 

See Certificate op Administration — 
Eppect op Certificate. 

[5 B. B. R., 371 

See Criminal Misappropriation. 

MISCARRIAGE. 

1 Causing miscarriage.— 

Code, s. 312.— The offence defined in section 3 12 can 
only be committed when a woman is in fact pregnant. 
Queen v. Kabul Pattue , 15 w, R. Cr 4* 


2 .- 


o. ^ - Penal Code, s. 812. 

yvith child. —Stage of pregnancy immaterial. 
—A woman is with child within the meaniim of 
section 312 of the Penal Code as soon as she is preg- 
nant. Held, therefore, wliere a woman was acquit- 
ted on a charge of causing herself to iiiiscarrY on 
the ground that she had only been pregnant ^ for 
one month, and that there was nothing which could 
be called even a rudimentary foetus or cbild that 
the acquittal was bad in law. Queen- Em press ® 
Ademma . . . I. L. B., 9 Mad., 369 


- Atteiapt ^to cause misear- 


3. 

• 'k.'M iu.oc iliiSCJaT*- 

vx^^Q^Penal Code, ss. 312, oll.—hx a case in which 
the child was full grown the Court declined to con 
vict the accused of causing miscarriage under sect inr* 
312 of the Penal Code-that section supS 

pulsion of the child before the period of ^station i. 
completed,-but convicted them of anMemTlr. 
cause miscarriage under sections 312 aud 511 
together. Quben Abtoja Bbwa ^ 

[19 W. E., Cr., 32 

MISCELLAlSEOtJS PEOCEEDIITGS. 

— ; Ciml Procedure Code, 1877-1880 , 

647 (Act III of 1861. s. 38).-Proeedure..isttioi 
38, Act XXIII of 1861, was not intended to make the 
procedure and the powers of the Court which mav 
be applicable in suits before decree applicable to um 
ceedings in suits after decree, hut to provide a uir 
cedure as nearly resembling Act VIII of 1859 
possible for other cases not being suits. In titp 
MATTES OB THE PEIITIOW OP JODOO MoNBB DosSEB 

[11 W. E,, 494 

MISCHIEF, 

See Attempt to Commit Oepbnce. 

[3 B. L. E., A. Or., 55 

^ Eeguisites for offence.— 

Code, s. 43o.— The authority vested in the Criminal 
Court of punishing persons for acts of mischief is 
one which mast be exercised with great caution and 
It must he very clear, before conviction that the 
accused has brought himself within the meauino- of 
section 42o of the Penal Code. Ik the mattes 
THE PETITION OP Kam GhOEAM SinOH 

[6 W. E., Cr„ 69 
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DIGEST OF CASES. 
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MISCHIEF.— Beguisites for offence— 

nned, 

2. — I Prohable conse^ 

queniial damage to other property. — To constitute 
the offence of mischief according to the Penal Code, 
the act done must be shown to have caused destruc- 
tion of some property or such a change in the pro- 
perty, or the situation of it, as destroys or diminishes 
its value or utility, or affects it injuriously. The pro- 
bable consequential damage to other property would 
not of itself constitute mischief, Akonymoits 

[4 Mad., Ap., 16 

3 . ^enal Code^ s. 426. 

-^Wrongful intention. — In order to convict a person 
of the offence of mischief under section 426, Penal 
Code, it is for the prosecution to prove that the 
accused caused damage with a wrongful intent 
with a knowledge that he was not justified in doing 
it, and that the party under whose orders he was 
acting had no real title. IssiTB Chttndeb Mundle 
D. Roiim Sheikh , , 25 W. B., Cr., 65 

4 . Damage to non-existent 

rigM, — Tenal Code, s. 425. — Revenue sale. — Damage 
done hetiveen date of sale and grant of certijicate . — 
Wrongful loss to property held under incomplete 
title. — The damage contemplated in section 425 of 
the Penal Code need not necessarily consist in the 
infringement of an existing, present, and complete 
right, but it may be caused by an act done noio with 
the intention of defeating and rendering infructuous 
a right about to come into existence. Any person 
who contracts to purchase property, and pays in a 
portion of the purchase-money, has such an interest 
in that property, although his title may uot be com- 
plete, or his right final and conclusive, that the de- 
struction'of such property may cause to him wrong- 
ful loss or damage within the meaning of section 
425. Dhaema Das Ghose v. Nitsseruddin 

[I. L. R., 12 Calc., 660 

5 . 1 Invasion of riglit causing 

wrongful loss. — Renal Code {Act XLV of I860), 
ss. 841, 425. — Wrongful restraint. — Where com- 
plainant had for the purpose of removal placed cer- 
tain goods upon a cart, and accused came and un- 
yoked the hnllocks, and turned the goods off the cart 
on to the road, and complainant thereupon went 
away at once leaving them there, — Meld that, under 
these circumstances, a conviction under section 341 of 
the Penal Code could not be sustained ,* hut that 
there was such mischief as to bring the offence 
within section 425. Meld, also, that section 425 does 
not necessarily contemplate damage of a destructive 
character. It requires merely that there should be 
an invasion of right, and diminution of the value of 
one's property, caused by that invasion of right, 
which must have been contemplated by the doer of 
it when he did it. Ik the matter oe the petition 
OP J HGOESHWAR DASS . JUGGESHWAR DaSS 1 ). IvOY- 
XASH Chunher Chatterjee 

[I. D. B., 12 Calc., 55 

0 . Person dealing witli proper- 

ty under belief it in liis own..~^Renal Code, s. 
425.— If a person deals injuriously ^with property 


MISCHIEF,— Person dealing witb proper* 

ty under belief it in Ms own — coniimied. 
in the bond fide belief it is his own, he cannot be 
convicted of mischief. Empress v, Biji>h Singh 
[I. D. E., 2 All., 101 

7 , — Cutting and carrying away 

bamboos. — Penal Code, s. 425.— In a case in which 
the accused w^as charged with having cut and ^carried 
away bamboos, the right to nvhich was disputed, 
it was held that he could not he convicted of mischief 
under section 426 of the Penal Code. Shakur Ma- 
HOMEH V, ChuKDEE MoHUN ShA 

[21 W. B., Cr., 38 

8, Cutting trees on land in 

anotber's possession, — A j)ersoii commits mis- 
chief if he cuts trees on land which he claims, but of 
which possession, after an execution sale, has been 
legally made over to another person, without any ob- 
jection or formal intervention on his part. SONAI 
Saehae n. Btjkhtar Sarhab . 25 W. B., Or., 46 

9 ^ Cutting Government trees 

witbout leave, — Eeld that it was not illegal 
to convict prisoners of mischief as well as of 
theft, the offences charged being that they had cut 
down Government trees without leave, and appropri- 
ated them, Reg. «. Narayan Krishna 

[2 Bom., 416 : 2iid Ed., 392 

10. ■ Cattle straying. — Penal Code^ 

s. 425. — Act III of 1857, s. 17 .’-^Negligence. — Sec- 
tion 425 of the Penal Code supposes that the de- 
struction was caused with the intention to cause 
wrongful loss or damage, and does not apply to 
cases of mere carelessness ; and section Vl, Act III of 
1857, supposes the mischief (cattle trespass) was 
done intentionally, and not by negligence. QiteeN 
V. Araz Sircar . . .10 W. E., Cr., 20 

Rashinath Ghose r). Dinobundhoo Mytbb 

[18 W. E., Cr., 72 

11^ — Allowing cattle 

to stray. — The mere fact of allowing cattle to stray, 
whereby damage is caused to the complainant, affords 
no evidence to support a conviction on the cliarge 
of mischief. Anonymous . , 6 Mad., Ap., 37 

12. Trespass . — Mere 

neglect on the part of an owner of cattle to keep them 
from straying into fields, is not causing cattle to 
enter a compound within the meaning of section 425 
of the Penal Code. That section requires that before 
the owner is convicted of the offence, it must be 
proved that he actually caused the cattle to enter, 
knowing that by so doing be "was likely to cause 
damage. Forbes v. Girish Chandra Bhutta- 
CHARjEE . 6 B. Ij. B., Ap,, 3 : 14 W. B., Cr., 31 

19. jpenal Code {Act 

XLV of 1860), s. 425 . — In order to constitute the 
oft’ence of mischief within the meaning of section 
425 of the Penal Code, it is not sufficient to show 
that the owner of cattle which had caused damage 
was guilty of carelessness in allowing them to stray. 
The prosecution is bound to show that there was an 
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MIS CHIEF,— Cattle straying— 

intention to canso wrongful loss or damage. Em- 

PB3SSS V. Bai Baya ^ . I. L. B,5 7 Bom.'j 126 

14. — — — ^ — Feml Code, s. 

426.—^CaUtle Trespass Act, I of 1871, s, 10. — Cattle 
earning damage to crop. — Liahilitg of owner* — The 
owner of an animal which strays on to another’s land^ 
and causes damage to the crop thereon^, does not^ 
unless he has wilfully driven it upon the land, com- 
mit the offence of mischief under section 426 of the 
Penal Code, Queen-Empbess n. Shaik Kijtr 

[I. E, B .5 9 Bom., 176 

16, Cattle Trespass 

Act, 1857, s. IS. — Penal Code, s. 425 . — In the case of 
a conviction hy a Subordinate Magistrate, under sec- 
tion 18 of Act III of 1857, of a person who through 
neglect permitted a public road to he damaged, hy 
allowing his pigs to trespass thereon, — Eeld, on 
a reference to the District Magistrate, that the con- 
viction was not illegal, hectuise the land damaged 
was a public road, as the right to use a public road 
is limited to the purposes for which the road is dedi- 
cated, Um. V* LiN(3-ANA bin Ginbana 

[4 Bom., Cr.s 14 

10 , ’drawing cattle on waste 

lands. — The defendants were convicted of mischief 
under section 427 of the Penal Code for grazing 
their cattle upon waste lands without payment of 
certain capitation Tees to which the prosecutor was 
entitled. Seld that there was no evidence that the 
defendants caused mischief. Anonymous 

[6 Mad., Ap., 30 

17 , Interference with fishery.— 

Penal Code,s. 425 . — Wrongf ul loss. — Proof of title. 
— The right to a fishery was in dispute between the 
zemindar of Bally and the zemindar of Moharajpore. 
The former obtained a decree in the Civil Court de- 
claring the fishery to he his, in proceedings to which 
the latter was not a party, and the servants of the 
Bally zemindar thereupon removed a bamboo bar, 
which the Moharajpore people had erected to prevent 
the passage of fish. For this they were convicted of 
mis chief under the Penal Code, and punished by fine. 
Meld, on reference to the Hig-li Court, that the con- 
viction could not stand, as the Moharajpore zemin- 
dar had not showui that he was legally entitled to the 
fishery, and as it did not appear that the defendants 
were acting otherwise than from a hondfidje belief 
that the Moharajpore zemindar was eiicroacMng on 
their master’s rights, Bakae Habsana v. Dino- 
BANDHF Biswas . , 3 B. L. B., A, Cr,, 17 

S. C. Queen v* Denoo Bundhoo Biswas 

[12 W. E., Cr., 1 

18, Pulling up stalces lawfully 

placed at sea within territorial limits. — 
Peml Code, ss. 425 and 427. — Where certain of the 
inhabitants of the village of Maiiari in; the Tliana 
district sallied out in boats and pulled up and 
removed a number of fishing stakes lawfully fixed in 
the sea wnthiii three miles from the shore by the vil- 
lagers of a neighbonring village, it w-as held that the 
Fexiai Code 'svas the substantive law applicable to 


MISCHIEF.— Pulling up stakes lawfully' 
placed at sea witMn territorial limits — 

continued. 

the case, and that the offence amounted to mischief 
within the meaning of sections 425 and 427 of that 
Code. Beg-. •«. Ivastya Eama . 8 Bom., Cr., 63 

19 . Opening irrigation sluice 

at wrong time. — Penal Code, s. 425. — The defend- 
ants were convicted of mischief nnder the follow-'- 
ing circumstances. During certain seasons of the 
year they received water through a sluice for the irri- 
gation of their lands. At another season the sluice 
W’as closed and the water allowed to fiow’’ to the lands 
of other cultivators. This arrangement was pre- 
scribed by the revenue authorities, and the defendants 
violated it hy opening their sluice during the season 
presciubed for the irrigation of the lands of the other 
cultivators. Eeld that the conviction could not be 
sustained ; there had been no destruction of property 
or diminution in the value or utility of property by 
the defendants within the meaning of section 425 of 
the Penal Code. Anonymous 7 Mad., Ap., 39 

20. Endangering safety of river 

embankment. — hitention. — Where the accused 
had, while extending a garden and laying the founda- 
tion of a house, encroached on the inner slope of a 
river embankment, and thereby endangered the safe- 
ty of the whole station, — Eeld that, in order to 
justify a conviction for the offence of mischief, it 
must appear that the accused person had done a 
particular act wdth intent to cause, or knowdng it to 
be likely to cause, wTongful loss, and that, as the 
house and garden on which the accused w’^as engaged 
■would be the first to be sw^ept away in the event o£ 
the dreaded breach in the bund and consequent irrup- 
tion of the river, such guilty knowledge or intent 
could not reasonably he inferred on his part. In 
THE MATTER OE THE PETITION OP PEAN EATM 

Shaha. In the matter op the petition op‘ 
Eoma Bath Banerjee . . 25 'W. E., Cr., 69 

^21. Act done witkout sliow of 

rigiit. — Pe7ial Code, s. 430. — Causing dminution of 
tvater-supplg. — Meld, hy the majority of a Full Bench, 
Innes, X, dissenting, that it is not part of the defini- 
tion of the offence of causing a diminution of water- 
supply for agricultural purposes that the act of the 
accused should he a mere w^aiiton act of waste. It is 
sufficient thot the act is done without any show of 
right. B/AMAEEISHNA Chetti V. Palanyandi 
Kudambar , ' . . I. L. R., 1 Mad,, 262 

22. — — Causing diminu-^ 

tio7i of water-siipplg , — Penial Code, s. 430 . — Water- 
course. — Where upon the evidence it appeared 
that the complainant was the exclusive owner of a 
water- course, and that the accused had no sort of 
right to assert any claim to it, the causing of a dimi- 
nution of the supply of winter by the accused, even 
though ill the assertion of a right, was held to he 
only an additional wu'ong, and to constitute mischief 
within the meaning of section 430 of the Penal Code. 
Mam Krisima Ghetty v. Palanyandi Kudambar, I. 
L. 11., 1 Mad., 262, followed. Queen-Empeess y, 
JaQ-ANNATH BHIKAill Bhave 

, ■ [I, L, B., 10 Bom,, 183 
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23 , Damage to bridge tbrougb. 

fioatiiig logs. — Tlie accused were convicted of 
mischief. The acts were, that whilst the accused 
were employed in floating timber through a bridge, 
some of the logs struck against the arch of the 
bridge, Seld that the conviction was bad. Anony- 
mous . . . • *5 Mad., Ap., 40 

24, Erection by one joint owner 

of edifice without consent of others. — 
Land held hy joint otvners. — JPe^ial Codecs. 4:25. — 
Wrongful loss, — A., a joint owner of a x^arcel of land, 
erected on it an ediflce without the consent and 
against the will of J5., another joint owner. A dis- 
pute having arisen in consequence, the Magistrate 
held an inquiry, and made an order, under section 
530 of the Criminal Procedure Code, 1872, awarding 
to A, exclusive possession of the part of the land on 
which the edifice had been erected. B. then brought 
a suit in the Civil Court to establish his title to joint 
possession of the whole parcel and for a declaration 
that A. w^as not entitled to erect any edifice thereon ; 
and lie further prayed that such edifice should he re- 
moved. JB. obtained a decree, whereupon his servants 
went on the land and pulled it down. They were 
charged before the Deputy Magistrate with having 
committed imischief, and on this convicted and fined. 
Subsequently the accused found the men in the em- 
ploy of A. were putting up this erection, a nawbat- 
kliana, again, and accordingly protested against its 
erection, pulled down the bamboos, thrust aside the 
servants of A., throwing to the ground one man who 
was clinging to the bamboos. Held^per Jaceson, <7., 
that as there had been no causing of wu'ongful loss, 
the accused had not been guilty of mischief. Moldy 
further, per CuNNiNaHAM, J., that the acts of the 
complainants in erecting the nawhat-khana amounted 
to mischief, and came within the purview of section 
425 of the Penal Code. Empress v. Eajcoomab 
SimK . I. D. B., 3 Calc., 573 : 1 C. L. B., 352 

[2 C. D. B., 62 

25 . Destruction of carcass.— 

Might to shin of animals . — Village mahars . — Ctcs* 
tom. — The owiicr of an animal wdio buries it after 
its death is not guilty of mischief or any other 
offence, although he does so wdtli the express object 
of preventing the mahars of his village from taking 
its skin according to the custom of the country. 
Queen-Empeess V. Govinda Punja 

[I. L. B., 8 Bom., 295 

26. Destruction of immoral 

document. — Venal Code, s. 426. — The destruction 
of a document evidencing an agreement void for im- 
morality may constitute the offence of mischief with- 
in the meaning of section 426 of the Penal Code. 
Queen v. Vyapuei . , I. L. B., 5 Mad., 401 

MISDIRECTIOIir. 

iSee Cases under Cearg-e to Jury — 
Misdirection, 

See Revision—Ceiminaii Cases — Vee- 
diot op Jury and Misbieection. 

[iB.L.B., A. Cr.,8 


MISJOmDER. 

See Administbation. 

[15 B. D. B., 296 

See Appellate Couet— Other Errors 
AEPBCT iNG- Merits op Suit. ' 

[6 Bom., A. a, 177 
7 Bom., A. C., 19 
23 W. B„ 408 
13 W. B., 176 
I. li. B., 10 Calc., 1061 

See Cases under Costs— Special CaseS' 
— Misjoinder. 

See Hindu Law — Joint pAaiiuy — P owers 
OP Alienation by IVIembers— Other 
Members . I. L. B., 1 Calc., 226 

See Cases under Joinder op Causes op 
Action. 

See Cases under Multipariousness. 

See Slander. 

[15 B. D. B., 161, 166, note 

See Speoipic Eeliep Act, s. 27. 

[I. D. B., 1 All., 555 

Misjoinder of parties, 

for account from different dates against two 
persons. — In a suit for an accoimt against A. and B. 
as agents, the plaintiff asked for an account as 
against A* from 1265 (1858) to 1283 (1876)', and as 
against B. from 1281 (1874) to 1283 (1876). Meld 
that there had been no misjoinder. Deoambeb 
Mitter V. Kallynath Roy 

[I. L. n., 7 Calc., 654 

S. C. Deg-umbee Mozumdar v. Kallynath Roy. 

[9C. L. E.,265 

2, Suit on bond not 

pledgmg lands. — Plaintiff sued on a simple money- 
bond for the recovery of a sum of money lent by him 
to R. A., a female, whose estates were under the 
management of a Court of Wards, and ho made co- 
defendants in the suit certain other parties whom he 
charged with endeavouring to have the estates of 
R. A, transferred to them. He also tendered in evi- 
dence another bond, hy which R. A., the principal 
defendant, purported to secure a furtlier advance, 
and to pledge her zemiiidari estates to the plaintiff 
till the debt waxs paid off. Meld that the plaintiff 
had no ground of suit against the other defendants, 
as to whom there was misjoinder, except R. A., tlie 
principal female defendant, as his cause of action 
against R. A. "was based on the first bond, which did 
not create any charge npon the lands with which they 
are said to have meddled. Mahomed Zahooe xIli 
Khan n. Rutta Kooee . 9 W. B., P. O., 9 

[11 Moore’s I. A., 468 

3 , 

hypothecating immoveable property. — Joinder of 
debtor and purchaser of property. — The holder of 
a bond hypothecating property wdio seeks to recover 
the debt due under the bond from his debtor, and to 
bring to sale the hypothecated proi3ei’ty which is in 
the hands of a purchaser, is at liberty to implead the 
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MIS JOINDEB. — Misjoinder of parties— 

conUnwed, 

debtor and tbe purcliaser in the same suit, and there is 
no objection to such an action on the ground of mis- 
joinder. Baoei Lai. 'u. Chotteh Sinoh 

[6 ISf. W., 323 

Distinguishing Makuhi) Eam Debi Das 

[6 153*. W., 824, note 

4. — ' — — — Suii on bond , — 

The plaintiff alleged in his plaint that M. had 
agreed in a bond to borrow from him E.5,000 in 
order to institute a suit against 2)., as to his share in 
certain joint ancestral property,* that JS. consequently 
borrowed ft3,000 from him, and that while the suit 

^ was pending, i2. and D., in collusion with each other 
* and their mother, in order to deprive the plaintiff of 
his money, agreed to refer the suit to their mother, 
who by reason of their collusion made a statement 
which resulted in a smaller sum being decreed to M. 
than was claimed by him, and in the property in suit 
remaining in the possession of D.j and that, as both 
M, and JJ, had taken collusive proceedings, with 
intent to obstruct the plaintiff’s realisation of his 
money, they were both liable for the said sum of 
113,000, and he therefore brought this suit to recover 
ii3,000 principal, and ii3,000, an equivalent of that 
sum, under the terms of the bond| and that the 
cause of action arose on the day on which M, and 
D. agreed to refer their suit to their mother. 3eld 
(PearsOjST, J., dissenting) that the suit was bad for 
misjoinder of parties. Bisheshue Pebshad v. Ram 
Chueuk 6 ISr. W., 25 

5 . - — 3on' registration 

as tenants. — Where a single suit for rent against the 
holders of several tenures is objected to on the ground 
of misjoinder, the mere fact of non- registration as 
separate holdings is no answer to the objection. The 
Court should inquire whether the tenants have not in 
fact been dealt with as holders of separate tenures, 
LaLITI?- MoifBE V. SONA MONEE DaBEE 

[22 W, B., 334 

6. Suit against 

lessees and their sureties. — Jurisdiction of Mevenue 
Court. — Though a Revenue Court had, under Act X of 
1859, no jurisdiction to take cognisance of a suit 
against the sureties of a lessee, a suit brought against 
the lessees and their sureties was not bad for misjoin- 
der, Dooe^a Peeshab Va Sheoeaj Singh 

[5 N. W., 222 

7. ■■ ■ .. - .I .. . .. fQf share of 

partnership assets. — Insolvent estate. — Administra- 
tion suit hg creditors. — Additioii as plaintif of recei- 
ver in administration suit. — In a suit by the widow 
and executrix of a testator who at his death was a 
member of a mercantile. firm, the plaintiff claimed to 
be entitled to 60 cents or shares in the firm up to the 
date of the testator’s death, and to a like share in the 
profits earned subsequently to his death, or to be 
earned by the firm so long as it continued to carry on 
the said agency business of the company. The 
defendant admitted the right of the plaintiff to the 
share claimed in the profits earned prior to the testa- 
tor’s death, but resisted her claim to any portion of 
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continued. 

the subsequent profits. The testator’s estate had 
proved insolvent; and previously to the filing of this 
suit an administration suit had been filed by credit- 
ors. By a decree made in that suit on the 23rd 
JaiTmary 1883 a receiver had been appointed, w^ho 
was made a co- plaintiff with the executrix in the 
present suit. It was contended on behalf of the 
defendant that there was a misjoinder, the re- 
ceiver being only entitled to sue for what might be 
due to the testator’s estate up to the date of his 
death, 3eld that there was no misjoinder. The 
receiver might have sued for every thing that was 
due to the estate, but for greater safety the execu- 
trix was added as a plaintiff. Bachijbai v. Shamji 
Jabowji , , . I. li. B., 9 Bom., 536 

8. - Plaintiffs having 

separate interests. — In a suit by two plaintiffs for 
the value of personal property plundered, of which 
one plaintiff owned certain articles and the other was 
the owner of others, if the cause, time, place, and par- 
ties charged be the same in both instances, the fact 
that both plaintiffs have not a joint interest in the 
whole of the property plundered by the defendants is 
insufficient to put them out of Court. J ugobundhoo 
Dbtt V. Maseyk . . . W. B„ 1864, 81 

0, — Procedure where 

one plaintiff is found to have no interest. — In a suit to 
recover property bought by one S. and his mother i>. 
as guardian of his minor brother, where it was found 
that D. alone was entitled to the properties as heir to 
its owner, her late father,— that it w'as not 
necessai'y to dismiss the suit on account of its formal 
incorrectness, but the name of S. should have been 
struck off the record, and the suit allowed to proceed 
as that of D, alone. Seeeeam Hazrah v. Gyabam 
Hatee ® . .11 W. B.9 507 

10. Suit hy mort- 

gagee to recover possession of mortgaged property . — 
In a suit by a mortgagee for possession of the mort- 
gaged property, on the allegatiQii that some of the 
defendants under subsequent mortgages and pur- 
chases had opposed him in obtaining possession ; and 
to have it declared that the said mortgages and pur- 
chases were inoperative, — 3eld that the plaintiff had 
but one cause of action upon his mortgage deed, and 
was right in joining all the defendants in the suit. 
Bal Kishen Mahabatttje V. Bistoo Churn 

[22 W. E., 532 

11. — — Suit to cancel 

mortgage and deed of sale. — A registering officer hav- 
ing refused to register a deed of sale of certain pro- 
perty executed by S. in favour of B., £. sued <S. and 
K. claiming the completion of the sale with delivery 
of the sale deed duly executed, and possession of the 
property by cancelment of a deed of mortgage of the 
same executed in K.'s favour by S. Meld the suit 
was had for misjoinder. Behaei Lal v. K orb an 
Lal 7N.W.,103 

12. — O loners of 

separate holdings once joint. — A suit to recover pos- 
session as cultivators, brought by two plaintiffs, 

6 II 


DIGEST OF CASES. 


( 3872 ) 


( 3871 ) 

MIS JOI5JDEB.— Misjoinder of parties— 

continued. 

wliose lioldings, altliougli originally one, have for 1 
along time been separated and held separately, will he 
dismissed for misjoinder. GlBWTJB 'y. Nyaz Ali 

[2 H. W., 306 

Separate interests 

in suhjeci‘7Hatter of suit. — JS. owned one-third of 
an estate, and P., P., and S. owned another third 
jointly. . In a suit in which JR,., P., P., and 8. joined 
in bringing against P"., who was in possession nnder a 
deed of gift, they claimed possession and to have the 
deed of gift set aside. Held by the Full Bench that 
there was no misjoinder of plaintiffs in the suit. 
Eam Sewak Singh v. Nakched Singh 

[I. li. 4 All., 261 

3_4, Suit for confirm- 

ation of possession of land not in joint possession . — 
The plaintiffs alleged that certain of their lands had 
been wrongly recorded in some settlement papers as 
belonging to the defendants, but declared themselves 
to he still in possession of them, and prayed that they 
might be maintained in possession by the correction 
of the error in the record, wdiich threatened the dis- 
turbance of tbeir possession. They did not allege, 
however, that the fields in question, or any of them, 
had been recorded as jointly belonging to the defend- 
ants, nor -was such the case. Held that, under such 
circumstances, tlie plaintiffs had no such common 
cause of action in the matter of the suit against the 
defendants, as would justify the course taken in suing 
them all together. Ofnga Eai v. Sakeena Begum 

[5 N. W., 72 

25 ^ Suit for pre-emp- 

tion. — Three several sales of separate shares in the 
same mehal were the subject-matter of the deed of 
sale in a suit for pre-emption, and the purchasers of 
one of the shares and the purchaser of the other two 
shares were different persons, and the plaintiff claim- 
ed the right of pre-emption in respect of all three 
shares, and indiscriminately impleaded all the several 
vendors and vendees, who had no community of 
interest in the subject matter of the suit. The 
Court, allowing the plea of misjoinder, wdiieh both 
the lower Courts had overruled, remanded the case 
to the Court of first instance, in order that the 
plaint might he returned to the ifiaintiff for amend- 
ment, and the suit tried and decided afresh after 
amendment. GoIiAM v. Wajida Bibi 

[7 W., 188 

Suit for redemp- 
tion of mortgage. — Ciml Procedure Code^ 1859, 
s. 8. — Parties. — K. was in possession of mouzah 
Dharmapore as usufructuary mortgagee. A share 
in the mouzah was sold in the execution of a decree 
against the shareholder. It was afterwards trans- 
ferred by private sale to S. by the auction-purchaser. 

alleging that the mortgage-debt had been satisfied 
out of the usufruct, sued to recover possession of 
the share, and impleaded not only AT., hut also the 
heirs of the mortgagors, and his vendee, the auction- 
purchaser, hut no cause of action was declared 
against those parties nor did they resist the suit. 
The lower Courts dismissed the suit on the ground 
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that separate causes of action, not between the same 
parties, had been included in one suit. The High 
Court reversed the decrees of the lower Courts so far 
as they dismissed the suit against the heirs of the 
mortgagors and the mortgagee, and remanded the 
suit for trial, as since the heirs of the mortgagors 
were interested in the account which must have been 
taken in the suit, it w^-as necessary to make them 
parties in order that they might be bound by it. 
StJKHAWAT Am V. Kesho Tewaei 

[6 N. W., 208 

27 ^ — Sped fie perform- 

ance, Suit for. — Joinder of third person nofpartg to 
the contract. — In a suit for sx:)ecific performance of 
a contract entered into by defendant No. 1, the 
X)laintiff joined as a defendant a tbird person who 
alleged that he wns the owner of the property, the 
subject of tbe contract, seeking to obtain possession 
and other relief as against such third x^erson stating 
that he was a henamidar of the first defendant. 
There w^as nothing to show that such third person 
had any interest distinct from the first defendant. 
Held that there was no misjoinder. The x^’ineiple 
laid down in the cases of Houghton v. Moneg, 
L. It., 2 Ch. App., 166, and Luchtmseg Oolcerda v. 
Fazulla Cassumlhog, I, L. M., 5 Bom., 177, viz., 
that a person not a party to the contract cannot be 
joined in a suit for specific perfoiinance, is only 
apx>licable where from the |)laintiff’s case it appears 
that the third party, not a party to the contract, has 
a distinct interest from that of the other x^arties to 
the contract, which interest is sought to be declared 
null and void. Mokunb Lael v. Chotay Lall 

[I. E. B .5 10 Calc., 1061 

|_ 3 . Civil Procedure 

Code, s. 26. — Amendment of plaint. — Specific Melief 
Act, $. 42. — Beclaratorg suit, — Suit by six plaintiffs 
praying for a declaration that certain x^roceedings of 
a District Temple Committee removing them from 
office as trustees of a temple were illegal. Defend- 
ants pleaded that the suit would not lie because of 
misjoinder. Held that, under section 26 of the 
Code of Civil Procedure, the plaintiffs could not sue 
jointly, and that the xfiaint sliould he returned for 
amendment, one of the xfiaintiffs to he allowed to 
use it as his own. Eamanuja v. Deyanyaka 

[I. L. B., 8 Mad., 361 

MISPBISION OP TBBASON-. 

See Waging Wae against the Qtteen. 

[7 B. L. B,., 63 

MISBEPBESEHTATIOH. 

See Eight oe Suit— Miseepeesentation. 

[L Ii. B., 4 Bom., 465 
2 m W., 13 

MISTAKE, COKEITIOK IMPOSED BY 

BTOK-EULEIIiMEKT OP— 

See Hindu Law -Adoption — Second, Si- 
multaneous, AND Conditional Adop- 
tions , I. L. B., 2 Bom., 377 
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MISTAKE, MONEY PAID BY, IN EX- 
CESS IN SATISFACTION OE DECREE. . 

See Civil Pkoceduee Code, 1882, s. 244 
(Act XXIII of 1861, s. 11) — Questions 
IN Execution of IDeceee. 

[I. L. R., 1 AIL, 388 

MISTAKE, SUIT BROUGHT UNDER., 
OR WANT OF INQUIRY. 

See Limitation Act, 1877, s. 14 (1871), 
s. 15 . .1. L. R., 8 Calc., 817 

[I. L. R., 9 Calc., 255 

MISTAKE OP FACT. 

See Contract Act, s. 23— Illegal Con- 
tracts— Generally. 

[I. Jj, R., 3 Calc., 602 

MISTAKE OF" FACT, AGREEMENT 
MADE UNDER, EFFECT OP— 

See Waiver . . 5 Mad., 437, 444 

MOFUSSID COURTS, POWER OF— 

— Mofussil Courts have no power to 

make orders in foenani against persons not parties 
to a suit such as is possessed hy the original side of 
the High Court. Ramnidhy Koondoo v, Ojoo> 
BHYARAM Khan . . 11 B. L. R., Ap., 37 

S. C. Ram Xidhee Koondoo v, Ajoodhya Ram 
Khan . . . . 20 W. B., 123 

MOHUNT. 

See Cases under Hindu Law — Endow- 
ment. 

See Hindu Law — Inheritance — Reli- 
gious Persons, &c. 

[I. D. R., 1 All., 539 
5 W. R., Mis., 57 
3 Agra, 295 

See Hindu Law— Inheritance — Divest- 
ing OF, Exclusion from, and Por- 

FEITUEB OF, INHERITANCE— MaRRIAGE. 

[I. D. B., 5 Bom., 682 

See Onus Pros andi— Custom. 

[I. L. B., 5 Bom., 682 

MOHUNT, PERSONAL ESTATE OF— 

See Certificate of Administration — 
Issue of, and Right to. Certificate. 

[I. L. B., 4 Calc., 954 

MOKUERARI ISTEME.ABI. 

See Lease — Construction. 

[2 B. L. R., P. C., 23 
5 B. L. E.., 652 
3 B. li. R., 226 
13 B. L. R., 124 
3 W. R., 84 
5 W. R., 101 
I. L. B., 6 Calc., 543 
I. L. R., 8 Calc., 569, 664 ! 
I. L, E., 12 Calc., 117 ! 


MOKUKEAEI TEHTTEB. 

See Grant— Construction of Grants. ■ 

[I. L. R., 1 Calc., 301 

Effect on, of subsegnent farm- 
ing lease. — A mokurrari holding cannot be ex- 
tinguished hy a subsequent farming lease. Dhubm 
Roy v. Muddoosoodun Pros ad <Chowdhry 

[W. B., 1864, Act X, 117 

MONEY HAD AND RECEIVED. 

See Cases under Limitation Act, 1877, 
ART. 62. 

^ 1 . Money paid under compul- 

sion of law. — Payment into Court hy mortgagee of 
amount of decree to pretent sale of mortgaged pro- 
perty , — Voluntary payment. — The defendant sued 
one J, II. P. in the Small Cause Court, and obtained 
a decree, in execution of which he caused a steamer 
to be attached as being the property of J. jEf. P. 
Thereupon the plaintiffs, alleging themselves to be 
ill possession of the steamer as mortgagees from 
J. a. P.j in order to obtain its release, paid tba 
amount of the decree against J, II, F. into Court, 
and the steamer was given up. Subsequently an 
order was made hy the Court, on the application of 
the plaintilfs, that the money should remain in Court 
pending the result of a suit to be brought by them 
for its recovery. They accordingly brought a suit 
against the defendant. The Judge of the Small 
Cause Court found that J. H. F. had no attachable 
interest in the steamer, and that the plaintiffs had 
paid the amount of the decree on compulsion. Meld, 
the plaintiffs could maintain the suit, although the 
defendant had not actually received the amount of 
the decree. MoRAN v. Dewan Ali Si rang 

[8 B. li. R., 418 

2. — Money paid under 

compulsion of law cannot be recovered back as money 
had and received. Juggobundhoo Ghose v. Chow- 
DHBY Mumtaz Hossein . W, R,, 1864, 205 

2, VoluntaTy payment. — Pay- 

ment without authority. — If A. without P.bs author- 
ity pay creditor, he cannot recover back from the 
creditor the amount so paid. Mool Chund v. Ajoo- 
dhya Peeshad . . . . 3 N. W., 162 

4 ^ SitM hy S 2 ih -lessee 

against lessor for malikana which he loas com- 
pelled to pay. — Where a suh-lessee pays malikana 
which was not specified in the sub-lease as being a 
charge on the property, and as to wdiich he was ignor- 
ant, — Held that he was equitably entitled to recover 
over from his lessor. Tarsanah v. Kadhaeet 
Lall 5 N. ViT., 1 

5 , Proceeds of joint immove- 

able property after satisfaction of decree by 
sale of tenure. Suit for. — Tiic plaintiff and the 
defendant were co-owuiers of a certain talook. The 
zemindar brought a suit for arrears of rent of the 
talook against the defendant, obtained a decree, and 
in execution of that decree sold the tenure. The pro- 
ceeds of the sale, after satisfying the zeinindar’s 

6 H S 
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MONEY HAD AND EECEIVEB.—Pro- ; 
ceeds of joint immoveable property after 
satisfaction of decree by sale of tenure, I 
Suit fov—contimied, j 

decree, were taken by tbe defendant ; and the plain- 
tiff instituted the present suit to recover an 8 annas 
share thereof. Seld that tlie plaintiff -was entitled 
to recover. Eam Coomab Sen v. Bam Comul Sen 
[I. E. B., 10 Calc., 388 

MONEY lEEEGAEEY EEYIED AS TAX, 
SUIT TO KECOYER— 

See Madbas Towns Impbovement Act 
III OF 1871, s. 85. 

[I. L. B., 1 Mad., 158 

MONEY OBTAINED BY COLEUSION 
AND EBAUD, SUIT TO BECOVER— 
See Limitation Act, 1877, abt. 62 (1871, 
AET. 60) • X. L» B., 8 Calc., 303 

MONEY PAID. 

See Cases undee Limitation Act, 1877, 
ABT. 61. 

by mistake. 

See Cases undek Conteact Act, s. 72. 

by mistake in excess satisfaction 

of decree. 

See Civil Peocbduee Cole, 1882, s. 244 
— Questions in Execution of Decbee. 

[I. L. B., 1 All., 388 
6 Mad., 304 
17 W. E ., 14 
15 W. B.., 180 
10 W. B., 413 
4 C. L. B., 577 

— by trespasser in possession. 

See Wbonoful Possession. 

[I. L. B., 4 Calc., 566 

in execution of decree, Suit to re- 
cover— 

See Civil Peoceeure Code, 1882, s. 244 
■—Questions in Execution of Decree. 

[5 B. D. B., 223 
I. Is. R., 1 Mad., 203 
I. L. B., 6 Bom., 146 
I. li. B., 6 Mad., 41 

See Cases uni>eb Civil Pbocedube Cobe, 
1882, SS. 257, 258. 

to prevent sale. 

See Cases under Sale fob Abbeabs op 
Bent— Deposit to stax Sale. 

See Cases undeb Sale fob Abbeabs of 
Revenue— Deposit to stay Sale. 

- — to sirdar ^as wages of coolies. 

See Attachment — Subjects of Attach- 
ment— Wages . 1 B, Ii. B., S. N., 15 


MONEY PAID —coniimted, 

— to stay foreclosure, Suit for — 

See Attachaient— Alienation DURiNCf 
Attachment . 4 B. D.'B., A. C., 24 

under mistake, liability of payee 

for — 

See Conteact Act, s. 72. 

[I D B., 1 All, 79 
I. L. R., 7 Calc,, 573 
8 Bom., A. O., 102 
3'N. W*., 136 

X. Voluntary payment. — Compul- 

sory payment of revenue. — previous request. — X-., 
having been compelled by a revenue officer to pay 
revenue payable by F., sued F. to recover tbe amount 
as having- been paid on his account. His plaint dis- 
closed no cause of action against P., triable in a Civil 
Court, for he did not plead that tbe payment w^as 
made at the request, expressed or implied, of D. 
There being no such request on the part of F. to sup- 
port the action, it was held that L. could not recover. 
Pattu Lal V. Luchman Paeshad . 7 N. W., 155 

2. — — Fapnent to stap 

— l^laintifi:\s ancestor had purchased in execution 
the right, title, and interest of J2., one of the defend- 
ants. Antecedently to that sale the right, title, and 
interest of R., and those of two others, had been 
attached in execution of a decree against D. (the 
uncle of R. and father of the two others), and a sale 
having been ordered after purchase by plaiiitilf^s an- 
cestor, the latter, whose objections did not avail, 
finally prevented the sale by paying in the amount 
due. Held that as R, was not legally bound to pay 
the amount duo under the decree against D., and the 
payment was in every sense voluntary, plaintiff could 
not recover from her and the sons of £>. COLLEOTOB 
OF Shahabad V. Ram Buddun Singh 

[10 W. B-., 400 

S. — Money paid to 

protect property (ifterwards slioivn to have been 
wronghf attached in execution of decree. — Where 
the plaintiff was obliged to bring a suit and carry it 
np to the Appellate Court to have his title declared to 
his own property which the defendant had seized 
and attempted to sell in execution of a decree against 
another person, the defendant was lield to have 
no right either in law^ or equity to retain money whieli 
the plaintiff had been compelled to pay him to save 
the xiroperty from sale. Puttick Chunder Baner- 
JEE V. Golam Ali Chowdhry . 10 W, R., 453 

MONEY PAID UNDER PROCESS OP 

DECREE. 

See Costs— Interest on Costs. 

[I. Is. B., 4 Cale., 229 
See Money had and received. 

[W. B., 1864, 205 

1 , Reversal or supersession of 

decree. — Money recovered under a decree or judg- 
ment cannot be recovered back in a fresh suit or 
action, whilst the decree or judgment under which it 
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MOSOIY PAID UNDER PROCESS OP 
DECREB.—Beversal or supersession of 

decree — oontimied. 

was recovered remains in force. But this rule of law 
rests upon the ground that the original decree or 
Judgment must be taken to be subsisting and valid, 
until it has been reversed or superseded by some ul- 
terior proceeding. If it has been so reversed or 
superseded, the money recovered under it ought to he 
refunded, and is recoverable either by summary pro- 
cess or by a new suit. Doobq-a Pbbshad Boy 
Chowbey V, Taea Peeshab Boy Chowbhey. 
Shama Peeshab Boy Choivbhey v, Hueeo Pee- 
shab Boy Chowbhey . 3 W. B., P, C., 11 
[10 Moore’s I. A., 203 

Interest cannot be recovered on it. Asheijhunissa 
Begtjk V. Khanum Jantt , . 6 W. B., 285 

2. - - Suit to recover 

money paid under decree. — Act XXIII of 1861, s. 11. 
—In a suit by the present defendant against the pre- 
sent plaintiff for enhancement of rent, the Court of 
first instance and the High Court made decrees for en- 
hanced rent. The Privy Council, in the year 1873, 
reversed those decrees, and held that the rent could 
not he enhanced. Before the date of the Privy Coun- 
cil judgment the present defendant obtained several 
other Judgments for enhanced rent against the present 
plaintiff. No application was made by him for review 
of those Judgments, hut in 1875 he hi’ought this suit 
to recover the difference between the amount of en- 
hanced rent recovered and the fixed rent which he was 
bound to pay. Seld by Macpheesoh, Maehby, and 
Ainslie, JJ., following Shama Fershad Roy Choio- 
dhry T. JEIurro Fershad Roy Choiodhry, 10 Moore^ s 
I, A., 203, that the decrees for enhanced rent were 
superseded, and that such a suit as the present one 
would lie. Field by Gaeth, 0. J., and Jacksoy, J., 
distinguishing Shama Fershad^ s case, that these de- 
crees were nofc superseded ; that the principle of Mar- 
riot v. Fampion, 2 SmitJis L. C., 6th Fd., 375, ap- 
plied, and that the plaintiff was not entitled to re- 
cover. JoGESH Chfndee Dutt V. Kali Chijeh 
Dhtt .■ . I. L. B., 3 Calc., 30 : 1 C. D. B., 5 

3^ Supersession of decree. — Suit 

for money paid under conditional decree. — A. obtain- 
ed against B. a decree for arrears of rent at enhanced 
rates for the year 1871. Pending an appeal from 
this decree, A. obtained a second decree against B. for 
arrears of rent at enhanced rates for the succeeding 
year. This decree, however, made the payment of 
so innch of the rent calculated at enhanced rates contin- 
gent on the event of the Appellate Court affirming 
the decree in the former suit. A. executed this last 
decree, and obtained payment of the rent at enhanced 
rates. On the reversal of the decision in the for- 
mer case by the Appellate Court, B. applied for a re- 
fund of so much of the money paid A. as represented 
the rent calculated at enhanced rates. Feld that 
the portion of the second decree, relating to enhanced 
rent, being merely conditional, was virtually super- 
seded by the order made by the Appellate Court in the 
previous suit, and that such moneys w'^ere, therefore, 
recoverable. Mohameb Elaheb Buksh v. Rally 
M oHtJN Mookhopabhya 

[I. li. B., 5 Calc., 539 ; 5 C. L, B., 519 


MONEY PAID UNDER PBOOESS OP 

DECREE — continued. 

4, — Decree subsequently found 

to be barred. — Suit to recover money paid to save 
estate from sale under decree afterwards held to he 
harred, — Jurisdiction of Civil Court. — Apjffication 
having been made to a Deputy Collector to execute a 
decree for rent, the Judgment-debtor in order to save 
bis tenure from sale brought the money into Court, 
and it was taken out by the decree -holder. This was 
done vrhile the question was being litigated in the 
Civil Courts whether the decree was not bari-ed by H- 
Tuitation. The result was that the decree was declared 
barred. Feld that the Judgment- debtor’s only remedy 
was by a suit in the Civil Court to get hack the 
money. Ghanitoo Sinoh v. Bam Gobinb Sing-h 

[ISW.B., 231 

5. Decree passed ultra vires and 

subsequently reversed.— for money paid 
under The assignee of a decree having obtained 
execution of it in the Deputy Collector’s Court under 
cover of a declaratory and mandatory decree of tlie 
Civil Court, which latter decree was set aside on appeal, 
a suit was brought against the assignee to recover 
the money which he had obtained by means of the 
execution proceedings. Feld that the Jiidgniont-deht- 
or or his representative (the plaintiff) had no title to 
recover the money unless he could show that he had 
been in some way defrauded by tlie transaction ; the 
proceeding of the Deputy Collector giving him no 
cause of action by the mere fact of its having been 
ultra vires or not done in full exercise of judicial dis- 
cretion, Bam Gobinb Sin&h v. Gheenoo Sxi^e-H 

[20 W. B., 406 

Decree afterwards reversed. 

— Suit to recover money paid under it. — Money 
realised in execution of a decree may be recovered 
by suit, if the decree is set aside as regards the party 
seeking to recover. If such party was not a party to 
the original decree and his name appeared there owin®* 
only to misrepresentation he is not restricted to the 
Court executing the decree, hut is at liberty to seek 
his remedy in a separate suit. Sheeo Coomaeeb 
Dabee V . Shitaeam Hazea , 21 "W. B., 34S 

7 , Voluntary payment.— Eireew- 

tor de son tort . — layment of debt due hy deceaseds 
— Suit to recover amount paid from heir. — K., the 
widow of a deceased Hindu, sued to recover his 
estate from V., his brother, who had taken possession 
thereof as heir. Pending this suit a decree was 
obtained against V. and E. for payment of a debt 
due by the deceased out of his estate. V. paid the 
debt out of his own money. K. having recovered the 
estate, V. sued her to recover the money paid by him 
in satisfaction of the decree. Feld that V. was 
entitled to recover. Kahakamaia v. Venkataeat- 
NAM , a . , I. L. R., 7 Mad., 586 


MONEY PAYABLE BY INSTAL- 
MENTS. 

See Attachment — Alienation bueino- 
Attachment . 4 B. L. B., A. C., 20 

See Cases hndee Bonb. 
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MONEY PAYABLE BY INSTAL- 
MENTS — continued, 

Bee Cases itndee Civil Procedijbe Cole, 
1882, SS. 267, 258. 

See Cases eh dee Limitation Act, 1877, 
AETS. 74, 75. 

See Cases endee Limitation Act, 1877, 
AET. 179— Oedeb fob Payment at spe- 
cified Date. 

MONEY PAYABLE ON DEMAND. 

See Hinde Law •— Contbact — Monet 
LENT . . , 5 B. L. E.., 396 

[7 B. L. B., 489 

See Cases endee Limitation Act, 1877, 
ABT, 73, 

MONEY, SUIT EOR SPECIEIC SUM 
OP— 

See Res Jedioata— Cases of Action, 

[[I. L, B., 3 OeIc., S<3 

MONBY-DECBEE. 

See Cases endeb Eqeitt of Redemp- 
tion. 

See Execution of Deceee-—Modb of 
Execution— Moetg-ag-e. 

[4 B. L. R., O. C., S3 
Bee Cases endee Moetoaoe — Sale of 
Moetqaoed Pbopeety — Money-de- 

CEEES on HOETQ-AQ-ES. 

MONEY- VALUE. 

See Limitation Act, 1877, abt. 62. 

[I. L. B.5 8 Bom., 234 

MOOKTEAB, 

S^e Cases endee Pleadeb. 

See Peincipal and Agent— Aethoeity 
OF Agents . . . 14 W. B., 36 

[20 W. B., 119 
I. L. B.., 7 Gale., 245 

Admission of title by — 

See Peincipal and Agent — Aethoeity 
OF Agents . . 13 B. L. B., 177 

— , Giving eommission to — 

See Pleadeb— Removal, Suspension, and 
Dismissal . . 11 B. L. R., 312 

Power of, to present application 

for execution of decree. 

See Limitation Act, 1877, aet, 179 (1871, 
AET. 167)— Joint Decrees— Joint De- 
cebe-holdees . I. L. B., 4 Calc., 605 

■ and client. 

See Peivileged Communication. 

[1 B. L. R., A. Or., 8 


MOO KTE AB— wJ. 

X, Admission of mookteare. — 

Power of Sigh Court, — The High Court would not 
interfere with Zillah Judges in the selection, and 
admission of mooktears, under the 39fch section of 
the Pleaders’ Rides, 1866. In the mattee of the 
petition of Mahomed Hossein 

[5 W. E., Mis., 49 

2. — ^ — Mtde 39 of Mules 

of Sigh Court. — The 39th of the Rules for inook- 
tears, issued by the Court in 1866, only required that 
every person who had been practising as a mooktear 
ill the Criminal Courts should he at liberty to satisfy 
the Judge that he was a person of good moral cliaracter 
and qualified by his knowledge of law and procedure, 
before he could be entitled to admission under that 
rule. But it was not the intention of the Court that 
parties should be subjected to regular examinations, 
or that the duty imposed upon the Judge should be 
delegated to the Magistrate. In be Goleck Chen- 
dee Keb . , . .6 W. B., Mis., 29 

3. Grant of certifi- 

cate. — Limit ation.'-^Th.QTQ was no limitation of time 
for the grant of a certificate by a Judge, under Rule 
39 of the Rules made by the Court in 1866 for the 
admission of mooktears. In be Joakim 

[6 W. B.., Mis., 120 

4. Application for leave to 

practise in Court in anotlier district. — 
Omission to get certificate from first Sisirici Court, 
— Ground for refusal of leave to practise. — Where a 
mooktear who had been practising in Backergunge 
applied to the Judge of the 24-Pergunnalis for 
a renewal of his certificate, and the Judge of the 
latter district refused to grant him a certificate to 
practise in his district without a certificate from the 
authorities of Backergunge of the truth of his repre- 
sentations, the High Court declined to interfere, 
thinking the refusal reasonable ; but observed that, as 
the application had been made within three years 
from the date of his certificate, if the applicant pro- 
cured the certificate required by the Judge within 
six weeks from this date, the application ought to he 
treated as made within time. In the matter of 
Kalee Chebn Baneejee . . 18 W. B., 295 

5. Appearance of mooktear. — 

Might to appear . — Criminal Procedure Code, Act 
X. of 1872 i s. 278. — Appeal in criminal case . — An 
appellant in a criminal case has a right to appear 
and he heard by a mooktear. Empress v. Shivbam 
Gundo . . . . I. L. B., 6 Bom., 14 

See In be Subba Aitala 

[I. L. R., 1 Mad., 304 

3, Acting as mooktear. — Act 

XX of ISGOi s. IS . — The mere bringing a plaint to 
a vakeel for his signature by a mooktear not duly 
qualified, was not an acting as a mooktear which ren- 
dered the party liable to a fine under section 13, Act 
XX of 1865, The Judge of a Court of Small Causes 
had no jurisdiction in such a matter, unless the plaint 
was one to be presented to that Court. In be Med- 
DEN Mohen Biswas . 6 W . R., Civ. Ref., 29 
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MO OKTEAR.— Acting as mooktear— oobK- 

mied, # 

7 . XX of I 860 , 

ss. 11 and 13. — Practising without certificate, — The 
.writing a petition for a party who presents it in 
Court is not acting as a mooktear within the mean- 
ing of section 11 , Act XX of I 860 ; and the writer 
is not iiahle to punishment under section 13 for 
practising as a mooktear without a certificate. In 
ME Kali Chaean Chunl 

[9 B. L. R., Ap., 18 : 18 W. R., Or., 27 

3 ^ Presenting ap- 

plication for execution. — Pleading. — ActP — 

Plead.” — Practice on original side, High Court . — - 
A mooktear having presented an application for exe- 
cution under Act VIII of 1859, section 207, the 
Munsif returned it upon the ground that it ought 
to have been presented through a pleader, and not 
through a mooktear. PCeld that, upon the proper 
construction of Act XX of 1865, section 11 , the deci- 
sion of the Munsif was right, and what the mook- 
tear was desirous of doing conies under the word 
“ plead.” The construction put by the Munsif upon 
the words act ” and “ jilead ” is the same which 
has been put upon them for many years on the ori- 
ginal side of the High Court, where attorneys are 
excluded from making any applications in Court ; hut 
advocates, who have only the right to plead, are 
allowed to make them. In the matter of Ishur 
Kant Bhadooree , . ,24 W. B., 233 

9 , ^ Act XX of 1865, 

ss, 13 and 42. — Practising as mooktear. — Applying 
for copy of judgment. — Qiitjere, — Whether an ap- 
plication by a person holding an ani-mookteariia- 
mah, hut having no certificate, for a copy of the 
judgment in a suit in which neither himself nor his 
employer is a party, amounts to practising as a 
mooktear within the meaning of section 13, Act XX 
of 1865, so as to render the applicant liable to a 
fine under section 42 of that Act, supposing the ap- 
plication to have been made for and on behalf of the 
employer. In eb Bama Chhrun Ghosal 

[2 C. L. B., 553 

10 , Act XX of 1865, 

s. 13. — llooJclear and private agent, Distinction 
hehoeen. — Per White and Mitter, JJ. — The mere 
fact that a person looks after an appeal and gives 
instructions to pleaders in connection with such ap- 
peal, does not show that such person was practising 
as a mooktear within the meaning of section 13 of Act 
XX of 1865. Per Garth, C. J. — Where a person 
is ill the habit of acting for persons in Courts of law, 
and holds himself out as ready to perform what is 
usually considered mooktear" s work, for reward, 
such person is no less acting as a mooktear on any 
particular occasion, because he may have abstained 
on the particular occasion from doing any of those 
acts which a duly qualified mooktear is alone legally 
capable of performing. Kali KhmAe Roy v. Nobin 
Chhndee Chhckeebtjtty 

[I. L. B., 6 Calc., 585 : 7 C. L. K., 562 

11 , petienue Court . — 

Deference to arbitration. — Held that a mooktear in 
a Revenue Court must be empowered by an instrument 


MOOKTEAR.— -Acting- as mooktear— a 

nued. 

in writing to refer the matter in dispute to arbitra- 
tion in the same w^ay as a pleader in a regular suit 
— chapter VI of the Civil Procedure Code, 1859, 
being made applicable to suits micler Act X of 1859 
by section 14 of Act XIV of 1863. Ram Pershad 
V. Nazeer Hossein . . 1 Agra, Rev., 63 

Shhnkeb u. Hue Nabain . 1 Agra, Rev., 49 

12, — - Suspension or dismissal of 

mooktear. — Power of High Court. — The High 
Court had power, under section 15, Act XX of 1865, 
to suspend or dismiss a mooktear from his office, 
when it saw ^treasonable cause,” although he might 
not have committed any act of “professional mis- 
conduct” under section 16. In the matter of the 
BJET iTiON OF Gholab Khan . 7 B. Ii. R., 179 

[16 W. R., Cr., 15 

13 , Dismissal of mooktear.— 

Power of Magistrate to dismiss. — A Magistrate has 
no power to give a mooktear general dismissal"' 
unless he is convicted of an olfence involving moral 
turpitude or infamy. Queen v. Sham Chanb 
Chowdhry . , . 1 W. R., Or., 34 

14 , Suspension of mooktear. — 

Poicer of Magistrate to suspend mooktear. — Act XX 
of 1365. — A Magistrate has no power to suspend a 
mooktear under Act XX of 1865. Roopo Bewah r, 
Kekaeoo . . , . 21 W. R., Cr., 41 

15 , Act XX of 1865, 

s. 16. — Suspension f rom practice . — Before making 
an order suspending a mooktear from practising, 
the requirements of section 16, Act XX of 1865, 
should be complied wdth by the Magistrate. In 
THE MATTBE OF THE PETITION OF GhOLAB KhAN 

[6 B. L. B., Ap., 83 : 15 W. R., 171 

In EE Banchanidhi Mahanty 

[17 W. R., Cr., 6 

13 , Removal of mooktear.— Cr'i- 

minal charge.-^Dvidence justifying dismissal . — 
Evidence wdiich does not support a conviction on a 
criminal charge, cannot justify a removal from a 
profession (the present case being that of a mook- 
tear). In the matter of Nil Kant Biswas 

[9 W. B., Or., 29 

17 , Reinstatement of mook- 

tear, — Conmciion on criminal charge. — Case of a 
mooktear wffio was reinstated by the High Court to 
his lu'actice after suspension by reason of his having 
been convicted in two cases, the circumstances of 
these cases not showing that the mooktear was 
guilty of any moral turpitude or that he was unfit 
to act in the Criminal Courts as a mooktear. In the 
matter of Koylishnauth Chowdhry 

[16 W. B., Cr., 41 

IS, Proper Court to punish. 

mooktear. — Legal Practitioners Act {XVIII of 
1879), ss. 10, 32. — Pleader. — Illegal practice . — A 
pleader or mooktear practising in contravention of 
the provisions of section 10 of Act XV HI of 1879 is 
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MOOKTEAE. •— Proper Court to punish 
mooktear ^continu ed» 

punisliable under tliat Act only by tbe Court before 
wbicb lie has so practised. In the matteb or the 
PETITION OP Ganga Dayap . I. Ii. B., 4: All., 375 

MOOKTBAEETAMAH. 

, — Validity of mooJcUarnamaTh under 

seal.-^Jk mooktearnainab under seal is as valid as a 
mooktearnamab under signatui’e. A Judge is not 
bonnd or authorised to require proof of the genuine- 
ness of the seal. In the matter op the petition 


OP THE Maharajah op Burdwan . 7 W. 

B., 475 

MORTGAGE. 

Col. 

1. Form op Mortgages . . 

. 3885 

2. Construction . . » 

. 3900 

3, Possession under Mortgage . 

, 3905 

4. Power op Sale 

. 3909 

5. Sale of Mortgaged Property 
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See Bombay Act V op 1862, ss. 2 and 3. 
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I. L. B., 3 Calc.. 363 
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[I. X. B., 1 AIL, 325 

Bee Spboipio Reliep Act, s. 27. 

[I. L. E., 3 AIL, 706 

Bee Stamp Act, 1869, s. 3. 

[I. X. B., 2 Calc., 58 
See Stamp Act, 1879, sch. 1, art. 44-. 

[I. X. E,., 8 Mad., 104 
I. X. B., 8 Bom., 310 
I. X. B., 9 Bom., 435 
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[I. X. B., 12 Calc., 436, 505, 583 
I. X. B., 11 Calc., 582 
I. L. B., 6 AIL, 262 
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[I. X. B.., 1 Bom., 237 
I. X. B.. 7 AIL, 590 
8 Bom., A. C., 75 
I. X. E., 6 Bom., 168, 193 

Bee Cases under Vendor and Pur- 
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by administrator of minor’s pro- 
perty. 

See Act XL OP 1858, s. 18. 

[I. X. B., 2 Calc., 283 

by Hindu purdah lady. 

See Evidence— Paeol Evidence— Vary- 
ing OR Contradicting written In- 
struments. 

[1 B. L. B., O. O., 28, 31, note 
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by member of joint Hindu fami- 
ly. 

See Cases hkdee Hinbtt Law— Aliena- 
tion — Alienation by Eatheb. 

See Cases undee Hindu Law— Joint 
Family— PowEES or Alienation by 
AIembers. 

See Limitation Act, 1877, art. 127 
(1859, s. 1, CL. 13) . 0 B. L. K., 530 

See Vendor and Purchaser— Purchase 
OF Mortgaged Property. 

[6 B. Ii. E., 530 

• Decree on— 

See. Manager of Attached Property. 

[I. X.. 3 Calc., 335 

• Property sold subject to— 

See Cases under Sale in Execution of 
Decree — Distribution of Sale-pbo- 

CBKDS. 

Property subject to— 

See Court Fees Act, son. I, art. 11. 

[I. L. E., 1 Bom., 118 
6 3Sr. W., 214 
8 B. L. B., A p., 43 

Suit by mortgagor to set aside— 

See Appeal— Acts — Court Fees Act, 
1870 , I. L. K., 2 Bom., 145 

1. FORM OF MORTGAGES. 

3 ^, Bond containing hypothe- 

cation. — A bond which hypothecates j>roperty for 
money advanced is a deed of simple mortgage. 
H AZINA Bibee v. Juggomohun Dutt 

[14 W. E., 461 

2 . Proof of actual pledge and 

ownership of property by pledgor.— Decree on 
mortgage bond pledging land. — The contract of hy- 
pothecation defined. A creditor suing under such a 
contract must prove that there was au actual pledge, 
and that the land was part of the debtor’s estate at the 
time of pledge. The decree will then he for sale of 
the property hypothecated, unless the debtor pay 
the amount due with interest within a period to he 
fixed by the Court. Chetti Gaundan v. Sund- 
AEAM PiLLAi « . . . .2 Mad., 51 

— Immoveable property made 

security for loan without power of sale. — 
Bemedg of creditor who has a right to realise charge 
not amounting to a mortgage. — Foreclosure, — Where- 
immoveable property is made by act of parties secu- 
rity for the payment of a debt, but no power of sale, 
without the intervention of a Court, is given to the 
creditor, there is no transfer to him of an interest in 
the property until a decree for sale has been made in 
his favour, and the transaction does not amount to a 
mortgage. When immoveable property has been so 
made security for the payment of a debt, there can be 
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1. FORM OF MORTGAGES— 

Immoveable property made security for 
loan without power of sale — continued. 
no foreclosure by the creditor, unless the terms of 
the contract admit of it, Khemji Bhagtandass v.. 
Rama . , . .XL. B,, 10 Bom., 519 

4 . Mortgage without change of 

possession. — Parol mortgages of chattels . — A 
mortgage may be supported if proved to have been 
made bond fide, although the property mortgaged may 
have been left ixi the possession of the mortgagor. 
Mortgages of chattels may be made by parol. 
Shyam Soondee r. Cheita . . 3 H. W., T1 

5 ^ Advance to save property 

from sale. — Lien. — A person who advances money 
to another for the purpose of saving a mehal of the 
latter from sale for arrears of rent has no lien on the 
property for the money advanced. JDutt Jha v. 
Pearee Kaunt, 18 W. 11., 404 ; and Fnayet Rossein v. 
Mudduii Moonee Shahoo, 14 B. L. li., Ido : 22 W. 
B., 41 1, cited and held not to apply. Hurry Mohun 
Bagchi V. Giris Chunder Bonbopadhya 

[1 C. L. B., 152 

0 ^ Form of words of hypotheca- 

tion. — Intention of parties. — Formal words of hy- 
pothecation are not necessary to make an hypotheca- 
tion valid, if the intention of the parties is sufficient- 
ly expressed, Martin v. Pursbam . 2 Agra, 124 

7, Uncertain agree- 

ment. — Semble, — That where certain persons, describ- 
ing themselves as residents of J., give a bond for the 
payment of money, in which, as collateral security, 
they charge ‘‘their property” with such payment, 
they do not thereby create a charge on their immove- 
able property situated in J. Martin v. Pursram, 2 
Agra, 124, distinguished. Deojit v. Pitamber 

[I. L. B., 1 All., 275 

3, - - — — - Charge on im^ 

moveable property. — Ambiguity. — A., to whom the 
Government had made a grant of certain villages, 
executed an instrument in favour of his brother 
charging the payment of an annual allowance to him 
and his heirs for ever on the “ granted villages.” 
The instrument did not name the villages wffiich had 
been granted to A, but there was no doubt as to the 
particular villages which had been granted to him. 
Reid that the fact that such instrument did not spe- 
cify the villages which had been granted to A. did 
not constitute such an ambiguity in such instrument 
as to render the charge created thereby invalid. 
Deojit v. PUambar, I. L. B., 1 All., 275, distinguish- 
ed. Bae Manik Chand v. Beharee Lai, 2 N. W., 
263, followed. Kanahia Lal v. Muhammad 
Husain Khan . . . I. L. B., 5 AIL, II 

9 , — . Agreement in petition 

creating a lien. — Money-decree. — Where a suit 
was brought on a petition which the plaintiff con- 
tended created a mortgage lien on certain property, 
the Court found the document was executed by the 
mortgagor with the consent of the mortgagee, and 
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1. FORM OP MORTGAGES— 

Agreement in petition creating a lien— 

continued. 

Contained a danse by wliicli tlie property was dis- 
tinctly liypotliecated to the plaintiff as a collateral 
Security for the debt which the mortgagor had con- 
tracted. Held that the petition was a valid agree- 
ment between the parties creating a mortgage in 
favour of the plaintiff. Although a mortgagee has 
obtained a money-decree, he can bring a regular suit 
to enforce his mortgage lieu. Duma Sahu -r. Jeo- 
NAEAYAK Lal , . 4 B. L. B., A. 0., 27, note 

S. C. DOOMA SaHOO JOONABAIN LaLL 

[12 W. B., 362 

10 . Clause in agreement giving 

rigRt to sell property in default of paynient. 
— Suit for money-decree on mortgage. — The plaintiff 
sued to recover a sum of money, with interest, on a 
mortgage-deed, which contained the following clause : 

If, hy sale of the above land, the money receivable 
by you he not satisfied with charges, then you will 
realise the proper amount by selling nijr other landed 
properties, to which I will make no objection or ex- 
cuse.’’ The plaintiff asked for a simple money- 
decree. The defendant had other landed property 
besides the property mortgaged. Seld that the 
plaintiff was entitled to a simple money- decree avail- 
able against his moveable property only. Jog-eswar 
Dutt V. Nitaichund Chxjckeebiftty 

[4 B. L. K., Ap., 48 

IX. Creation of charge on pro- 

perty. — Construction of agreement. — An agreement 
in a bond, executed by a mortgagor subsequently to a 
mortgage in the following words, after the 

expiry of the mortgage, when the time comes for 
payment of the mortgage-money, first I will pay the 
bond with interest, and after that I will pay the 
amount of the mortgage,” — is sufficient to create a 
charge on the mortgaged estate. Bhug-wan Doss v. 
Mahomed Jaeee . , . . 4 IST. W., 161 

\% — — — Construction of 

mortgage-deed. — The following terms in a deed — 
“ that, for the security of the payment of this debt, 
the lauds mentioned in this deed are pledged by me ; 
and that, until the principal money and the interest 
recited in this deed are paid off, I will not on any 
account transfer the property pledged to anybody 
hy sale or hlha-hil-awar, or gift or mortgage in any 
other way” — were held to amount to a mortgage. 
Lala Ramdhaei Lal v. Janessae Das 

[6 B. L. B., Ap., 14 

13. Hypothecation, 

Validity of, as agamst purchaser. — Where an instru- 
ment whereby certain persons describing themselves 
therein as zemindars and shareholders of a certain 
named mouzah, declared that for the consideration 
therein expressed they mortgaged their ‘^respective 
zemindari shares,” and all other moveable and im- 
moveable property owned and possessed hy them, to 
secure the payment of the debt therein mentioned, — 
Held to he such an hypothecation as to create an in- 
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Creation of charge on property— 

terest.in favour of the mortgagees which could not 
be defeated by a subsequent bona fide purchaser fox* 
value. Rae Manich Chunb Behaeee Lall 

2-lSr. W., 263 

X 4 . Words creating 

simple mortgage. — A suit was brought in 1SS4, 
upon a hypothecation-bond executed in April 1875 
in which the obligors agreed to repay the amount 
borrowed with interest, at Bl-8 per cent, per men- 
sem, in June of the same year. There was no pro- 
vision as to payment of interest after due date. The 
bond specified certain property as belonging to the 
obligors and contained the following provision: 
“Onr rights and property in the aforesaid talooka 
Rajapur shall remain pledged and hypothecated for 
this debt.” Held that the terms of the bond hy 
which the property was hypothecated were sufficiently 
clear and explicit to constitute a legal hypothecation 
of the shares and interests of which it recited at the 
opening that the obligors were owners. Bis hen 
Dayal V. Udit Naeaik . I. L, B,, 8 Ail, 486 

X5. Usufructuary 

mortgage. — Hypothecation. — Suit for money charged 
on immoveable property. — M» and 8. executed an in- 
sti'ument in favour of K. and G. in the following 
terms: “We, M. and S., declare that we have mort- 
gaged a house situated in Ghaziahad, owned and 
possessed by us, for B300, to K. and G., for two 
years: that we have received the mortgage-money, 
and nothing is due to us; that we have put the mort- 
gagees in |)ossession of the mortgaged property ; that 
eight annas has been fixed as the monthly interest, 
in addition to the rent of the house, which we shall 
pay from our own pocket; that we promise to jxay 
the aforesaid sum to the mortgagees within two 
years, and redeem the mortgaged property ; that if 
we fail to pay the mortgage-money within two years, 
the mortgagees shall be at liberty to recover the 
mortgage -money in any manner they please.” Held 
per Sttjaet, C. J., Oldeield, J., and Steaight, J. 
(Spankie, j., dissenting), in a suit upon this instru- 
ment to recover the principal sum advanced by the 
sale of the house, that the instrument created a 
mortgage of the house as security for the payment 
of such principal sum. Dulli v. Bahadur, 7 H. W., 
65, distinguished. Phhl Khae v. Mtjeli Dhar 
[I. L. B., 2 All., 527 

16. — Co7istruction of 

agreement. — Agreement to give possession of land till 
repayment of debt. — Bight to redeem. — By the terms 
of an agreement entered into hy the plaintiff and 
defendants, a pending suit was comixromised, and 
payment of an ascertained balance fund due hy plain- 
tiff was secured by the creditors (defendants) being 
placed in possession of plaintiff’s land for fifty-five 
years, with the right of enjoying all the rents and pro- 
fits thereof, subject to the payment of a fixed rent, part 
of which was to he paid to the plaintiff, and the re- 
mainder to be retained by the creditors towards pay- 
ment of the debt. Held that the agreement was a 
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Creation of charge on ’pso’peTtj— -continued. 

mortgage, aod, as stich, redeemable on tlie -usual 
terms. Mashook Ameen Suzzada v. Marem Reddy 

[8 Mad., 31 

17 , to decree 

for sale of 'property. — Suit for money charged on 
immoveable property . — The obligor o£ a bond for tbe 
payment of money gave tbe obligee a moiety of tbe 
profits of a certain moiizab up to tbe end of tbe cur- 
rent settlement and charged tbe otbei* moiety of such 
profits with tbe payment of such money. It was 
also stipulated in sucb bond that the obligee should 
take the management of sucb mouzah, rendering 
accounts to tbe obligor, and that if tbe obligor failed 
to pay sucb money when due, tbe obligee should re- 
main in possession of tbe entire mouzah until payment 
of all that was due. Tbe original obligor having 
died bis heir gave tbe obligee a second bond, in which 
be admitted the creation of tbe original charge and a 
certain further debt. A portion of sucb further 
debt be undertook to pay on a certain date, and be 
agreed that tbe balance due should be realised by tbe 
obligee from a moiety of tbe profits of tbe mouzah, 
according to tbe terms of tbe first bond, and that tbe 
mouzah should i*emain in tbe obligee^s possession until 
tbe amounts due under both bonds were realised by 
liim, and that be, the obligor, should have no power 
to sell, mortgage, or alienate the mouzah. Reid in a 
suit by tbe obligee on tbe bonds that tbe bonds 
created a mortgage only of tbe profits of tbe mouzah 
and not of tbe mouzah itself, and accordingly that 
they did not entitle tbe obligee to a decree for the 
sale of tbe mouzah. GAYaA Prasad v. Kdsyari 
Diy , . . . I. L. E., 1 AIL, 611 

13 , Mortgage of 

crops that may he groivn upon a certain plot of land, 
its nature and effect. — Transfer of Property Act . — 
Contract Act. — The mortgage of indigo crops that 
may be grown upon a certain plot of laud is a valid 
transaction. Tbe transaction is neither governed by 
tbe Transfer of Property Act nor by tbe Contract 
Act; but it is in the nature of an agreement to 
mortgage moveable property that may come into 
existence in future. Misri Lal v. Mozhar Hos- 
SEiN « . . • Xo Xji* E.j 13 262 

19 , Will. — Revise of 

immoveable property subject to its being charged in 
a particular ivay. — Suit to enforce mortgage not so 
made. — Certain immoveable iDro^Derty was devised by 
will upon condition that tbe devisee, who was also an 
executor of sucb wdll, should execute a mortgage of 
such property to tbe Official Trustee of Bengal for 
the time being to secure tbe payment of a certain 
legacy. Tbe devisee, with tbe intention of giving 
effect to sucb condition, mortgaged such property to 
bis co-executors. Reid, in a suit by one of sucb co- 
executors to enforce tbe mortgage, that tbe mortgage, 
not being executed in accordance with tbe terms of 
tbe will, w^as invalid, and tbe suit was not maintain- 
able. Vaughan v. Heseltinb 

[I. li. B., 1 AIL, 753 
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20, Legal and equit- 

able mortgages. — Mortgage of moveable property 
without The Courts of this country 

being Courts both of law and equity, it is immaterial 
for tbe determination of claims to attached property 
whether a mortgage is a legal or equitable one. 
Where goods are mortgaged and left in tbe posses- 
sion of the original owner, tbe circumstance that they 
are so left is not to be held as a fraud per se render- 
ing tbe mortgage liable to be defeated as between 
tbe mortgagor and third parties, sucb as b07id fide 
purchasers or judgment* creditors. But when pos- 
session is left with the mortgagor, this is a circum- 
stance of which tbe Court should take notice when 
determining whether tbe mortgage is bond fide or 
fraudulent. A mortgagee is not bound to take pos- 
session immediately default is made. Deans v. 
Richardson . . . . 3 W., 54 

21, Intention of par- 

ties. — Advance of part only of consideration. — Where 
part only of the consideration has been advanced in 
respect of a mortgage transaction, it does not follow 
that tbe mortgagee who makes such advance is entitled 
to possession of a part of tbe mortgagor’s land pro- 
portionate to the money advanced ; but whether tbe 
parties by their subsequent conduct raised tbe in- 
ference that this was meant, may be a question of fact 
for tbe Court to determine, Achumbeet Tewabee 
V. Bhugwant Pandey . 1 W., Ed. 1873, 161 

22 , Agreement not 

to alienate. — Subsequent mortgage to pay off former 
one. — A stipulation not to alienate cannot operate to 
annul a bond fide conveyance to a third person by 
the mortgagor for tbe purpose of paying off’ tbe 
original mortgage-debt. Dookhchore Rai v, 
Hidayutooldah . Agra, E. B., 7 : Ed. 1874, 5 

23, Condition 

against alienation. — Retd that where a person stipu- 
lates generally not to alienate bis property, be does 
not thereby create a charge on any particular property 
belonging to him. Bhupal v. Jag Ham 

[I. L. R., 2 AIL, 449 

24, Agreement not 

to alienate. — Form of mortgage.- — By an agreement 
reciting that A. had executed a bond in favour of R. 
for a certain sum of money, A,. “ in order to repay 
tbe bond- money in tbe terms in tbe bond contain- 
ed,” declared that, until tbe repayment of tbe 
money covei’ed by the bond, be would not, from the 
date of the agreement, convey tbe property men- 
tioned therein to any one by deed of sale, or deed of 
conditional sale, or mokurrari pottab, or deed of mort- 
gage, or znr-i-pesbgi ticca pottab. Should be make 
any of these transactions in respect of tbe said lands, 
tbe instrument relating thereto shall be deemed 
invalid, and as executed in favour of nominal parties 
for evading payment of tbe money covered by the 
said lands.” Reid (Markby, J., doubting) that 
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1. FOliM OF MORTGAGES — continued. 
Creation of charge on —continued 

the instrument operated as a mortgage to of the 
lands comprised therein. No p>recise form is required 
to create a mortgage. Kaj Kumak RamgopaIi 
Naeayan Singh v. Ram Dhtt Chowbey 

[5 B. L. R., 264 : 13 W , B., E. B., 82 


25. 


Covenant not to 


alienate.— ‘Mortgage.— K bond contained a clause 
that the obligors would not dispose of any of the 
property, moveable or immoveable, in their possession 
until the debt was paid. Keld that such a clause 
did not give the obligee of the bond a lien on such 
property, though he might sue for damages in re- 
sneet of breach of contract. Rambhksh v. Sookh 
Beo . . 1 NT. W., Ill: Ed. 1873, 159 

Stipulation not 

to alienate.— kM ikbaldawah, containing a stipu- 
liition that the debtor shall not alienate certain pro- 
i)erty till the satisfaction of the decree, does not 
amount to hypothecation giving the decree- holder a 
lien on the property. The decree-liolder may sue for 
damages on the breach of contract by the judgment- 
debtors, but has no right to the property against a 
nurchaser. Choonbe Lalb v. Pithulwan Singh 
^ [3 Agra, 270 

2*2' — - Agreement not to 

alienate.— Construction of mortgage-deed —Gift to 
wife for dotver.—k mortgagor stipulated that lie 
would not sell the property mortgaged during the 
subsistence of the mortgage-term ; hut that if he 
did sell, he would sell to the mortgagee at a fixed 
price. He subsequently alienated a moiety of the 
property to his wife in lieu of dower; a suit was 
instituted by the mortgagee to set aside the aliena- 
tion. Meld, on the construction of the mortgage- 
deed, that the condition did not absolutely prohibit 
alienation, but simply conferred on the mortgagee a 
pre-emption right to purchase, and that the mort- 
o-ao-ee could not sue for avoidance of the alienation 
to* he wife, without claiming or expressing a will- 
iiif^ness to purchase. Shiva Charan Dass i\ 
Roostum ! Agra, P. B., 69 : Ed. 1874, 53 


28. 


Covenant not to 
- Claim to fay by 


alienate.— Transfer to purchaser,- ^ ^ ^ 

instalments.— A mortgage-bond provided that the 
mortgage-debt should he paid in instalments, and that 
no transfer by the mortgagor of the property mort- 
ga«-ed so long as the debt was undischarged, should 
he*made or should be valid. Subsequently the mort- 
gagor transferred the mortgaged property, the sale- 
deed providing that the unpaid balance of the mort- 
gage-debt should he paid to the original mortgagees 
by instalments, and that any further sum should be 
paid by the mortgagor. The Court of first instance 
decreed possession to the purchaser, whose possession 
was resisted by the mortgagees, on payment of the 
unpaid balance of the mortgage-debt in full. On the 
appeal of the purchaser, who claimed to pay off the 
debt by instalments, the Court declined to interfere 
with the decree, Mahomed Zakaoollah Banee 
Peeshad , . , 1 3N. W., Ed. 1873, 135 
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|29, ^ — Condition against 

alienation, — Auction'purelhaser at side in exec nt km 
of decree. — A transfer of mortgaged properly inado 
in contravention of a condition not to alienate is not 
absolutely void, but voidable in so far as it is in 
defeasance of the mortgagee’s rights. Where, in 
contravention of a condition not to alienate, tlie 
mortgagor had transferred his proprietary right in 
the mortgaged property to a third person for a 
term of years, the Court declared tliat sucli transfer 
should not he binding on a purchaser at the sale in 
execution of the decree obtained by the mortgagee 
for the sale of the property in satisfaction of the 
mortgage-debt, unless such purchaser desired its con- 
tiimance. Chtjnni v. Thakur Das 

[I. E. B., 1 All, 126 

And see Khub Ghand ». Kalian Das 

[I. E. B., 1 All, 240 

30. — Might of assignee 

of bond containing covenant not to alienate pro- 
perty.— A. stipulation in a bond to the effect that 
the obligor will make no transfer of certain property 
hypothecated by such bond until the debt thereby 
secured has been paid up, cannot be used by a third 
person, not a party to the bond, to defeat a subse- 
(tueiit charge upon the same property granted in 
favour of another creditor of the obligor. Koondith 
Lal V . Wazeee Ali , . 3 W. W ,, 205 

31. — — Purchaser at sale 

in execution of decree, Might of . — Condition against 
alienation.— J, gave B. a" bond for the payment of 
money in which he hypothecated certain immoveable 
property as security for such payment, covenanting 
not to sell or transfer such property until the mort- 
gage-debt had been paid. In breach of this condi- 
tion he granted M. a lease of his rights and interests 
in such property for a term of twelve and a half 
years. B., having sued on such bond and obtained 
a decree charging such property with the satisfaction 
of the decree, sued If. and J. for the cancelment of 
the lease and a declaration that it would not be 
binding on the purchaser at a sale in the execution 
of the decree, alleging that the lease had been 
granted to defeat the execution of the decree. The 
High Court refused, in view of its decision in Chunni 
V. Thakur Das, I, L. M., 1 AIL, 126, to interfere 
with the decree of the lower Court giving B, such 
a declaration. Mijl Chand Balggbind 

[I. L. B., 1 AIL, 610 

32. — Covenant not to 

alienate.— k\\ agreement recited that A. had executed 
a bond in favour of B., in which it was declared, “ I 
promise to re-pay the wdiole principal, with interest, 
in the month of Phalgun, 1271, F.S., and till pay- 
ment of the amount 1 will not transfer any property 
by conditional sale or mortgage.” The bond con- 
tained no further proviso declaring invalid future 
alienations of the lands belonging to in the man- 
ner specified in the bond. Meld that the instru- 
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menfc did not operate as a mortgage by A. Gunoo 

SlNQ-H V, LATAriTT HOSSAIK 

' [I. Ii. R., 3 Calc., 336 : 1 0. E, B., 91 

33^ Covenant not to 

alienate or encumber. — Tine obligors of a bond for 
tile payment of money covenated as follows : “ To i 

secure this money, we have mortgaged a five gandas 
share out of a ten gandas share in each of the vil- 
lages, &c. So long as the principal amount with 
interest is not paid, the hypothecated share will not be 
sold or mortgaged to any one.” Seld (Petheram, 
C. J., dissenting) that the bond created a simple 
mortgage. JPer Petheram, C. J., that the bond 
gave the obligee a charge only on the property. 
Sheoeatah Khae ??. Mahieal Ktjar 

[I.L. B., 7 A1L,268* 

84. — Agreement not to 

alienate. — Mortgage bond . — In consideration of a 
loan, A. gave a bond, by which he covenanted not 
to alienate the pi*operty of himself and his daughter, 
or the rest of his own property, until the loan se- 
cured by the bond was paid.” The bond was record- 
ed under the Registration Act in the book numbered 
“four” required to be kept by the Act. -dl. subse- 
quently sold his immoveable property, and the con- 
veyance was recorded in the book numbered “ one,” 
in which documents relating to immoveable property 
have to be recorded. In a suit by the bond-creditor 
against the purchaser seeking to establish a lien on 
A.'s immoveable property by virtue of the bond, — ' 
Held that the general words used in the bond were 
not sufiicient to give a lieu upon any specific property, 
and that the fact that the bond had been recorded 
in book “four” showed that it was not the intention 
of the parties that the immoveable property of the 
debtor should be charged. Najibulla Mull a v. 
Rusie Mistki , . I. Ij. B., 7 Calc., 196 

■ [8 C. L. B., 454 

See also Doss Money Dossbe v. Jonmenjoy 
Mxjllick 

[I. Ii. B., 3 Calc., 363 : 1 C. L. B., 446 

35 , Usufructuary mortgage.— 

Construction of deed of mortgage. — In ascertaining 
whether a deed, confessedly ambiguous, amounts to 
au usufructuary mortgage or to a lease in perpetuity, 
the Judge should look wuthin the four corners of the 
instrument before him and ascertain from it w^hat 
kind of transaction the parties had in view when 
they entered into it. In the case of an usufructuary 
mortgage, where no term is specified, the mortgagor 
is entitled to i*e-enter on the property when, on 
taking an account, he is able to show that the prin- 
cipal and interest have been satisfied. Lala Doul 
blARAiN V. Run JIT SiNaH , 1 C, L. B., 256 

30 ^ Advance on zur- 

i-peshgi lease. — A lease was granted on a zur-i-peshgi 
advance for seven years at an animal jumma of 
R214-4, from whicli a deduction of Rlll-15 was to 
be made on account of interest j and it was also 
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stipulated that if, after the expiration of the lease^ 
the loan was not repaid, the lease should continue. 
Meld that, under the circumstances as stated above,, 
the transaction between the parties was a inortgage^r 
Kishto Coomee Siugh v. Chowdkee Eeeraj 
Singh 2 Hay, 

37, — Advance of money 

with possession of land till advance is repaid.----^ 
Where a sum of money is advanced, and the person 
making the advance is put in receipt of the rents and 
profits of land^by way of payment of interest on the 
loan, this is not a mere license or permission to the 
lender of the money to receive the rents, revocable at 
the will of the borrower, but is in the nature of a 
mortgage transaction. Khooshal Rae v. Jankeb 
Doss 2 H. W., 9 

33, — ' Advance by 

tenant to landlord on account of security for pay-- 
ment of rent. — A sum taken by a landlord as an 
advance, to be credited to his lessee in his accounts 
as rent, may be considered as security for the pay- 
ment of the rent, but does not change the lease into 
a mortgage. Geihhareb Sing-h v. Collis 

[8 W. B., 497 

39 . ZurA-pesligi lease 

toiih covenant not to alienate or evict lessee. — By a 
zur-i-peshgi lease granted upon the advance of 
Ro,517, the lessee was to hold possession of certain 
villages for the term of five years, and to pay himself, 
out of the proceeds of the villages, interest on the 
loan; and the lessor undertook not to mortgage or 
alienate the property during the term, and not to oust 
the lessee, or, if lie did, that he would pay him 
RI,000. Before the expiration of the term the vil- 
lages were taken in execution, and sold under a decree 
at the suit of a third party, and the lessee turned 
out of possession. Meld that the lessee had no claim, 
against the villages for the iwincipal money, and that 
the sum of Iil,U 00 was forfeited. Kunblale v, 
Kullianabuttee . Marsh., 209 : 1 Hay, 532 

4 . 0 ^ Usufructuary 

lease for loan. — Construction of deed. — Suit for 
possession U7ider deed of lease or mortgage. — A.^ the 
lessee for a term of a zemindari, brought a suit 
against R., the lessor, to prevent B. interfering with 
his possession which he had under the lease granted 
to him by B. in consideration of certain pecuitiary 
advances made by him to B. The relief sought was 
in etfect an injunction to restrain B. from collecting 
the revenue of the zemindari. The defence set up 
by B. in his answer was in substance that the lease 
was an executory contract, and being without consi- 
deration could not be enforced; and was, moreover, 
void for maintenance, by reason of a subsequent 
agi*eement for the advance of a sum of money to 
carry on a suit which had not been carried out. The 
J udge of the Civil Court adopted this view and held 
the lease void. The High Court of Madras on appeal 
treated the case as a suit for specific perforinanc© 
and decreed execution of the lease. On appeal the 
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Judicial Committee sustained the decree as to pos- 
session under the lease, hut as it appeared from the 
evidence questionable whether the transaction in re- 
spect of the lease did not really operate only as a loan, 
and as a right to redeem might exist, the affirmance 
was made with a declaration that it was to he with- 
out prejudice to the claim (if any) of B, to which he 
might he entitled, and to any question which might 
he raised as to the amount which was actually 
advanced hy A, to B. K am ala Naiken Pitch a- 
cooTTY Chetty . 10 Moore’s I. A., 386 

41, Bart 1 / paying off 

deht, Bight to possession off — A party who by paying 
off a mortgage heconies an usufructuary mortgagee 
in place of the original zur-i-peshgidar, does not need 
to sue for the amount due, but is entitled to remain 
in possession until the whole debt has been discharged 
by the usufruct. Fyezoollah v. Kazim Hossein 

[14 W. B., 29 

42 , Bight to proceed 

against land io realise debt. — A covenant to put 
the cx’editors into possession of certain property which 
they were to retain for a certain period, taking the 
profits ill lieu of interest, is only an usufmctiuiry 
mortgage and not a deed of hypothecation, and a suit 
to bring the property to sale for the realisation of the 
amount due under the deed is not maintainable. 
Dulli r. Bahadur . . , 7 TJ. W.j 55 

43, Covenant not to 

lease. — Lease off property mortgaged. — Suit to set 
aside lease. — A. mortgaged certain property to B,, 
agreeing, amongst other things, not to grant in zur-i- 
peshgi or mortgage the property to any one so as to 
cause any difficulty in the realisation of the money 
advanced under the mortgage-bond. A. subsequent- 
ly leased in zur-i-peshgi part of the property to C. B. 
obtained a sale-decree against A. on his mortgage, 
and at the sale himself became the purchaser of the 
property. He then brought a suit against C. to set 
aside the zur-i-peshgi lease, and to obtain khas posses- 
sion. ITeld that the covenant in the mortgage-bond 
merely created a personal liability between A. and i?., 
and that the sale under B.\s mortgage-decree did not 
put an end to the zur-i-peshgi lease or affect the inter- 
ests of the zur-i-peshgidar i that B.^s suit against C. 
was wrong in form ; and that his proper course was to 
Sue to have his right declared to sell the property in 
satisfaction of his mortgage-dehb, so as to give the 
zur-i-peshgiclar an opportunity of redeeming. Radha 
Pershad'Misser v. Monohur Dass 

[I. L. E., 6 Calc., 317 : 7 C. L. B., 293 

44, Mortgage by conditional 

sale. — Law off mortgage in Madras and Bombay , — 
The contract of mortgage hy conditional sale is a form 
of seciinty khown throughout India, and wdiich, by 
the ancient law of India, wliich must be taken to 
prevail in every part of India, where it has not been 
modified by actual legislation or established practice, 
is enforceable according to its letter. Prom the year 
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1858 the Courts of the Madras Presidency, and frinn, 
the year 1864i the Courts of the Presidency of 
Bombay, have erroneously, and in contravention of t he 
law of India as declared by the earlier decisions, 
adopted, with regard to this class of securities, tioc- 
trines which the English Courts of Equity have applied 
to mortgages in England. Queere , — Whether in di»al- 
ing with future cases the Judicial Committee ought to 
follow the new course of decision which has sprung 
up in these Presidencies, or their own decision in tlic 
case of Battahiramier v. Vencatarow Baicken, 7 B. 
L. B., 136 : 13 ILoore's I. A., 560. Tlie essential 
characteristic of a inortgageby conditional sale is, that 
on the breach of the condition of repayment the con- 
tract executes itself, and the transaction is closed and 
becomes one of absolute sale without any further act 
’ of the parties or accountability between them. Where 
land was mortgaged on a condition that the rents 
should he applied first in payment of the Government 
revenue, next in payment of the salary of a manager, 
and afterwards in reduction of the debt, and it was 
further stipulated that instalments of a fixed amount 
should be paid up to a certain date hy tlie mortgagor 
to the mortgagee, and that on that date a settlement 
of accounts should he made, and in the event of tliere 
being a balance against the mortgagor, and his not 
paying the same on a date fixed, the mortgagee should 
become the purchaser at a fixed value of so much of 
the land as would satisfy such balance, retaining his 
right to sue the mortgagor personally for any further 
sum that might remain due, owing to the whole of 
the land, as valued, growing insufficient to satisfy 
such balance, — Jffeld that this was not a contract of 
mortgage hy conditional sale. Thumbusamy Moo- 
DELLY V. Hoosaih Rowthbh . I. Ij. B.j 1 Mad., 1 
[Ii. E., 2 I. A., 241 

45, ^ expiring 

ffore 1858. — Wlieii the term of a conditional sale, 
whether made as a security for a loan or not, had 
expired before 1858, the rule laid down in Thmn- 
busawmy’s case, /. L. B., 1 Mad., 1, inustbe observed 
and effect given to the contract. Bapirazu v. 
Kamarazu . . . I. L. R., 3 Mad., 26 

43, Continuing debt, 

— When one party to a transaction alleges it to he a 
mortgage and the other alleges it to be a sale, the 
question for consideration is whether or not there 
continued to he a debt from the former to the latter. 
The plaintiffs sued for possession of certain lauds, al- 
leging that they had been mortgaged to the defend- 
ant hy their father under two documents. The 
defendant produced them and relied upon them as 
deeds of sale, which conveyed to him absolutely the 
lands mentioned in them. The form of the instru- 
ments was not conclusive, but it appeared aliimde by 
the conduct of the defendant himself that the deeds 
were intended as mere securities for money, and that 
he had treated them as such. Certain entries in the 
defendant's accounts also treated the respective consi- 
derations named in the deeds as continuing debts due 
to the defendant from the plaintiffs’ father. The 
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Subordinate Judge awarded tbe plaintiffs^ claim, but 
Ms decree was reversed, on appeal, by tbe Assistant 
Judge, wbo beld tliat tbe transaction was a sale and 
not a mortgage. On appeal to tbe High Court, — 
-ffeZdtbat, under tbe circumstances mentioned above, 
a Court of Equity would regard tbe instruments as 
mere securities for money. Govinda d. Jesha 
PsEMAJi . . . , I. L. B., 7 Bom., 73 

47. ^ — Sale since 1858 . — • 

Construction of right of Q'edemption, — JPer Curiam 
(Innes, e/,, dissenting). — In tbe Madras Presidency, 
wdiere contracts of mortgage by way of conditional 
sale have been entered into subsequent to tbe year 
1858, redemption after tbe expiry of tbe term limited 
by tbe contract must be allowed as suggested in 
Thumhusawmg Moodelly v, Sossain JPowtheny. I. L. 
'H.s I Mad., 1, Fer Innes, J. — Contracts of mortgage 
and conditional sale must be construed in accord- 
ance with tbe intention of tbe parties, wbicb can only 
be gathered from tbe terms of tbe instrument. It 
cannot be presumed that parties to mortgages by way 
of conditional sale executed since 1858 contracted 
with reference to the rule enforced by English Courts 
of Equity, adopted by tbe Sudder Court in 1858, and 
followed for thirteen years in this Presidency. liAMA- 
SAMi Sasteigal V. Samiyappanatakan 

[I. B. R., 4 Mad., 170 

43; — Feed, Construc- 

tion of. — Bai-Ml-ivafa. — Foreclosure in the Central 
Frovinoes. — By a bond, dated 10th February 1857, 
a certain village was mortgaged by one G, to the 
appellants and their father as security for a loan ; the 
bond providing that, if I fail to pay tbe money as 
stipulated, I and my heirs shall, without objection, 
cause the settlement of the' said village to be made 
with you.'’^ Tbe interest of G. in the village was 
described as that of a inalguzar, and bis proprietary 
right therein was declared by tbe revenue autborities 
shortly after tbe execution of the mortgage, but bis 
payments of revenue being in arrear, the Board of 
Revenue granted a lease of tbe village for ten years 
to the appellants’ father. Tbe mortgagees in a suit 
on tbe bond obtained tbe following decree on 3rd 
November 1860 ; “ As tlie defendant acknowledges 

the plaintiffs’ claim, it is ordered that a decree be 
given to the plaintiffs for principal and interest and 
costs against tbe defendant and tbe mortgaged pro- 
perty,” In proceedings in tbe Civil Court taken 
under this decree, tbe mortgagees asked for posses- 
sion of tbe village, and obtained, on 17tb July 1862, 
an order, in pursuance of wbicb they were x>ut in 
possession, an appeal by G. being rejected. G. took 
various steps to obtain possession of tbe mortgaged 
property, or a declaration of bis proprietary interest 
therein, but failed in bis endeavours, an application 
for a grant of tbe proprietary right in tbe village, and 
an appeal from an order cancelling bis pottab, being 
rejected by tbe revenue autborities on 8tli December 
1864 and 27tb July 1865, respectively; and on 12tb 
August 1867 G, conveyed tbe village by deed of 
sale to tbe respondents. In a suit brought by them 
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to redeem the mortgage and obtain possession of tbo 
property , — Held that tbe effect of tbe bond w’as to 
create a simple mortgage, and not a conditional deed 
of sale; and that tbe proceedings taken under tbe 
decree of 3rd November 1860, and tbe order made 
therein of I7tb July 1862, by virtue of which tbe 
mortgagees obtained possession of tbe mortgaged 
px'operty, did not operate so as to extinguish the 
right of redemption. Tbe rule that a bai-bil-wafa 
does not become absolute upon breach of tbe condi- 
tion as to payment, without proceedings for fore- 
closure, obtains in the Central Provinces of India. 
Gokue Doss v. Kbipaeam 

[13 B. L. B., P. C„ 205 

49 , Feed of sale con- 

vertible into a mortgage . — Construction of deed . — 
Where a deed, wbicb on tbe face of it was described 
as a mortgage, stated that tbe grantee Avas already in 
possession under a previous mortgage by tbe grantor 
and was under tbe second deed to receive the profits 
in liquidation of interest so far as they would go, and 
that the grantor was not to be liable to repay tbe 
principal money or such balance of interest (if any) 
as might accrue upon it, unless be adopted a son, 
and the grantee, unless that event happened, was to 
enjoy tbe property conveyed in right of purchase for 
tbe sum (principal and interest) due to him , — Held 
that the deed was a sale liable to be converted into 
a mortgage, and not a mortgage liable to be converted 
into a sale. HoioardY. Harris, 1 Ver., 190 ; Ramjiy. 
Chinto, 1 Bom., 199 ; Shanhurhliai v, Kassibhai, 9 
Bom., referred to and distinguished. Subhabhat 
V. Vastjeetbhat . . i. L. R., 2 Bom., 113 

5 Q, Feed of sale 

convertible into a mortgage . — Construction of deed. 
— Redemption, Right of. — Alienation of immove- 
able property . — Where the grantor executed to tbe 
grantee a document reciting a mortgage by tbe 
former to tbe latter of certain lands for R125, on 
which R.200 were then due from the grantor to tbe 
grantee, and containing an agreement that tbe 
grantee should pay 1175 to another creditor of tbe 
grantor, and purporting, in consideration of R275 so 
made up, absolutely to sell and convey tbe mortgaged 
lands to tbe grantee, and tbe grantee executed to the 
grantor a document of the same date reciting tbe 
sale of tbe mortgaged lands by tbe grantor to tbe 
grantee for tbe consideration of R275, and cove- 
nanting that tbe grantee should recoiiA^ey to tbe grant- 
or the lands, tbe subject of the grant, if tbe grantor 
should repay to the grantee tbe sum of R275 Avitliin 
a certain period, and jmoviding that, in case of de- 
fault in such payment within such period, tbe cove- 
nant for reconveyance should become null. Held 
that the transaction was a sale and not a mortgage, 
and that, consequently, tbe grantor bad no right to 
redeem tbe lands after tbe expiration of tbe period so 
fixed for tbe payment of 11275 by the grantor to tbe 
grantee, there being no evidence or allegation that, 
at tbe date of tbe execution of tbe two documents, 
tbe sum of R275 was an iiisutficieiit consideration foi 
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tlic sale oi: tlie lands, nor any stipulation that the 
grantee should account for the rents and profits re- 
ceived by him, or that the grantor should pay interest 
on the R275, nor anything to show that the grantor 
remained in possession after the execution of the two 
documents, or that subsequently to that time any 
advances were made by the grantee to the grantor 
on the security of the lands, nor anything in either 
document which pointed to a right on the part of the 
grantee to recover from the grantor the sum of 
li275, or any part of it, before, at, or after the period 
named for the repurchase. The law as laid down in 
Mamji V. Chinto, 1 Bom., 199, viz., once a mortgage 
always a mortgage, is still in force, in the Presidency 
of Bombay, with regard to mortgages containing 
clauses of conditional sale, whether executed before 
or after 1858. The ancient law and usage of the 
country respecting gahan lahan mortgages, and 
generally the alienation of immoveable property, 
discussed. Bapuji Apaji v. Senavaraji Maevadi 
[I. Ij. R., 2 Bom., 231 

51^ — — . M . — — — — Vendor and 

chaser.— Sale.— Seld that an agreement by the pur- 
chaser of certain immoveable property that it should, 
on payment by the vendor of a certain sum within a 
specified time, be restored to the vendor, and that on 
failure of such payment it should become the absolute 
property of the purchaser, did not create the relation 
of mortgagor and mortgagee between the parties, 
and that upon the vendor’s failure to comply with 
the terms of the agreement, the property vested 
in the purchaser, Bkup Kuae v. Mcjhammadi 
Begam . , . , I, Xi. R,, 6 All., 37 

52. — Sale of pevpe- 

tml lease, loith conditional agreement to sell bach 
to vendor, not amounting to mortgage. — lieservation 
of right to repurchase.— Right to redeem. — A pur- 
chaser of land, another person advancing the pur- 
chase-money for him, granted to the latter a mokur- 
rari patta or perpetual lease, not as a security for the 
debt, but as an absolute acquittance of it. At the 
same time an ikrarnama was executed, whereby it 
was stipulated that when the grantor or his heirs 
should pay to the grantee or his heirs the amount of 
the above debt without interest, out of his or their 
own moneys without borrowing from any other per- 
son, then the patta should be cancelled, the grantor 
having no claim to mesne profits during the posses- 
sion of the rnoknrraridar. Meld that, with regard to 
the terms of the instruments, and the circumstances 
under which they were made, this transaction was 
not a contract of mortgage, but evidence of a sale and 
acquittance of a debt with power reserved to the 
vendor to repurchase under certain conditions person- 
al to him. SiTUL PuRSHAD y. Luchmi Pceshad 

[I. L. E., 10 Calc., 30 ; 13 C. L, R., 382 
li. R., 10 I. A., 129 

53. - — Mortgage by conditional bill 

of sale. — Joint propertg held benami in name of 
co-sharers,— Interest of mortgagee. — An estate was 
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bought benami in the name of A. by the father of 
■ A. After the father’s death a sum of money was 
raised by conditional bill of sale signed by Jt. as pro- 
prietor and by his brother B. as motullah. After- 
wards, and after the death of B., and after R.’s heirs 
had separated from A., A, raised a further sum by a 
bill of sale, reciting the former conditional bill of sale, 
and that the additional sum was raised to discharge 
the same. Meld that if the grantee took with notice 
that he was entitled to a half share only of the estate 
the additional charge would operate as a mortgage of 
such half share only ; but that portion of the money 
for which the original bill of sale was given was a 
charge on Bis share as well as on the possession of his 
heirs. RiSHEN Chundee Ghose v, Rfnb Kishoeb 
SiNG-H , • . . • Marsh., 651 

2. CONSTRUCTION. 

54 . Bights of mortgagee,— Pro- 

viso in case of alienation of mortgaged propertg . — 
Certain words in a mortgage-deed stipulating that in 
the event of the property mortgaged being sold in 
execution of a decree, or otherwise alienated, the mort- 
gagee should recover from any other property in the 
possession of the mortgagor, w'hose person should 
also be liable for debt, were construed as merely in- 
tended to give some supposed further security to the 
mortgagee, but not to take away his right to issue 
notice of foreclosure and obtain possession by a suit, 
even tliough the mortgaged property were sold away, 
Achumeit Misseb V. liAEEA NuB,D Ram 

[11 W. R., 544: 

65. Construction of 

instrument of — in instrument, mortgaging 

villages for a sum payable within a certain period by 
instalments, and making distinct provision that, upon 
default in payment of an instalment, the mortgagee 
hy his servants was to take possession, and after pay- 
ing the revenue and the expenses of collection, to 
credit the balance towards payment of the iiistalmeiit, 
also contained the following : Should on the ex- 

piration of the term of this instrument, any money 
remain due then, till payment thereof, possession 
will continue according to the terms herein set out. 
if I do not accept this, then, as soon as the breacli of 
promise occurs, they will at the end of the year rea- 
lise the whole amount of instalment by sale of tlie 
villages and of other moveable and immoveable pro- 
perty belonging to me,” Meld that such an instru- 
ment must be taken as a whole, and that the true 
construction to be put on it should be that which, 
being reasonable, would also give effect to all parts of 
it. Meld, accordingly (on the contention that these 
words negatived the mortgagee’s right to take pos- 
session upon default in payment of an instalment, 
leaving him only a right to proceed to sale) that, as 
this construction would not give due effect to the 
first part of the instrument, it must yield to a con- 
struction which, not only 'would give such effect, but 
would also be the more reasonable one, — viz,, that the 
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mortgagee should take possession upon such a defaults 
and also might seli if the mortgagor objected to his 
applying the rents in reduction of the principal and 
interest due. Deputy Commissioner op Rae Ba- 
reli -y. Rampal Sing-h 

[I. L. B., II Calc., 237: E., 12 I. A., 1 

50 , Arrangement for repay- 

ment by lease.— of rent— On the 1st 
of November 1866, A. covenanted to pay to B, 
R80,351 with interest, on the 16tli of May 1870, 
and }3ledged certain property for repayment thereof. 
At the time of the mortgage this property was held 
by A., the mortgagee, under a lease which expired on 
the 10th of September 1870. On the 5th of Novem- 
ber 1866 A. granted to B. a lease of the property 
hypothecated for a term of seventeen years from the 
10th of September 1870, at a rent of R20,541 a year. 
The lease recited the mortgage-debt, and the neces- 
sity of providing for payment of it, and contained an 
agreement that, out of the annual rent B. should 
retain R16,500 on account of the debt, and pay the 
remainder to A. In a suit to redeem and cancel the 
bond and lease , — Seld that they did not form one 
mortgage transaction, but were separable and separ- 
ate, and that A. would only be entitled to set off the 
rent retained against the mortgage-debt and interest, 
and thenceforth to receive the full rental of R20,351 
a year for the term of the lease yet unexpired. 
Joomna Peeshad Sookool V. JoYEAM Lal Mahto 

[2 C. L. E.., 26 

57 , — Conditional sale.— Karana^ 

mah. — The appellant became security for the payment 
by the respondent of the Government dues in respect 
of a mootali then about to be sold for those dues, and 
by the first karanamah entered into by the parties it 
was stipulated that, on default of the respondent to 
pay any part of the instalments, the appellant was 
to obtain a transfer of the property, and to retain it, 
after returning to the respondent the money which 
may have been paid by him. By a second karanamah 
entered into on the same day, the plan of a condi- 
tional sale |)rovided by the first karanamah was 
reduced to a mortgage, with a covenant between the 
parties that whenever the appellant should take pos- 
session of the mootah for the purpose of enabling him 
to discharge the amount for which he became secu- 
rity, he should restore the mootah to the respondent 
as soon as he was reimbursed all that he had advanced 
out of the rents and profits of the mootah. ECeld 
that the transaction was in the nature of a mortgage, 
and that there was no such inconsistency between the 
two instruments as to make the second invalid. 
Kakerlapoody Jaggatsadha Raz n. Vutsayoy 
Jagganalha Jagaputty Raz 

[5 W. R., P. C., 117 : 2 Moore’s I. A., 1 

58. * Relief after time 

named in conveijance. — Plaintiff executed to defendant 
a document of which the following is a translation : — 
‘‘ The uiuddata kriyam executed on the 10th April 1835 
by the Madugula zemindar to the zemindar of Bohhili. 
As I have conveyed to you as sale for R6,000 the Papu- 
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chetti Seri adjoining the land of kashah Jagganantha- 
puram in the zemiiidari of Madhugula, they are given 
you for absolute sale, so the said sale money has been 
received at the time of sale. In the event of my pay- 
ing you the principal R6,000 within six months from 
this date, yon must give hack the said land Papu- 
chetti Seri to me. In the event of our not being able 
to pay according to the said stipulation, you should 
hereditarily from son to grandson enjoy the produce 
of the said land, yourself paying to Government the 
assessment fixed on a snh- division, reckoning this sale 
money to be a pure sale. This muddata kriyam lias 
been executed with my consent.'’^ Seld that this 
document w-as a sale with a condition for re-purchase. 
The decisions of the late Sudder Court of Madras have 
carried the doctrine of relief after the time named in 
the conveyance so far as to say that wdierever the 
security for money is an object of the transaction, no 
sale can become absolute. The High Court have 
follow^'ed the English rule and have held the question 
one of construction, admitting however, for the pur- 
pose of the construction, other documents and oral 
evidence. Lakshmi Chelliam Gaeu (Zemindar 
OE Bobbili) V. Kbishna Bhupati Devu Mahaeaz 
Gaeu (Zemindar oe Madugula) . 7 Mad., 6 

59 , — Construction of 

deed. — Suit for possession . — The defendants borrow- 
ed money from the plaiiitifO without interest but 
executed a deed stipulating that the sum borrowed 
wms to be repaid on a given date, and that if not paid 
then the defendants should execute a putni lease 
of certain proxierties set forth in the deed, the sum, 
hori'ow^ed being considered as a bonus for such lease ; 
and that if the borrowers did not execute such a lease, 
this deed should he counted as a putni patta. The 
money not having been paid, and the lease not 
executed, the plaintiffs sued for possession , — Seld 
that they w’-ere entitled to xiossession on the footing 
of a putni, from the date of suit, and that the trans- 
action w^as not a conditional sale, but a contract 
to create a putni, for a certain consideration unless 
that sum was paid on a particular date. Juseemood- 
dben Biswas v. Huro Soonduree Dossee 

[19 W. R., 274 

00. Mortgage, — Re* 

dempiion^ Right of. — Interest . — Construction of deed, 
— Ill Chait 1275, Pasli (March 1868), M., having bor- 
rowed Rll,200 from N, gave him a mortgage by w^ay 
of conditional sale of certain immoveable property for 
a term of seven years, that is to say, extending over 
the years 1276, 1277, 1278, 1279, 1280, 1281, and 
1282 Pasli. The sum payable as the interest of each 
of these years was fixed at Rl,680. The mortgagee 
obtained payment of his interest for four years from 
1276 to 1279 Pasli inclusive by bringing suits against 
the mortgagor. The interest for 1280, 1281, and. 
1282 Pasli, as well as the principal sum, remaining 
unpaid, the mortgagor sued for redemption of the 
mortgaged property on payment of the principal sum, 
and the interest of the last year, 1282 Pasli, only, 
contending that the interest of the other years, 128D 
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and 1281 Fasli, was not secured on tlie mortgaged pro- 
perty, l)ut was, under the terms of the instrument of 
mortgage, realisable by suit from his non-hypothecat- 
ed property and person. S.eld, on the construction of 
the instrument of mortgage, that the mortgage was 
not redeemable on payment of the last yearns interest 
only, but on payment of the interest of the other 
years as well. SUBJU Peasad v, Maksub Ali 
Khak . . . . I. li. K., 5 AIL, 463 

©1, M - - 'RedemjpUon . — 

Condition precedent, — In a mortgage-deed executed 
by a Mahomedan to a Hindu in 1820, it was stipulat- 
ed that the principal and interest v/ere to be repaid 
within five years, that an account was to be taken at 
the end of five years of the profits of the lands and 
any sum found due to the mortgagee, after deducting 
the profits of the lands from the debt, was to be paid 
to the mortgagee, and that the payment was to be 
endorsed on the bond and the lands resumed j and it 
was provided that, if the amount due to the mort- 
gagee at the expiry of the said term was not paid, the 
lands were to be treated as sold and delivered, in- 
stead of mortgaged. Seld that, no account having 
been taken as provided, the mortgage was redeemable 
within sixty years. Mavulali Amibudin Shaejp 
D. GtJNDU Sobhanadbi « I. L. B., 6 Mad., 330 

02, Usnfruetuary lease. — Condi- 

tions of huq4~ijara to he 7'eserved to mortgagor . — 
Construction of mortgage-djced. — The defendant ad- 
vanced a sum of money to R, and T. who granted 
him as security for repayment an ijara lease of a 
inouzah (representing that they were entitled to 
16 annas), in which lease a jnmma was reserved, 
a portion whereof w'as to be applied to the discharge 
of interest to the defendant and a small sum to go to 
the mortgagors as huq-i-ijara. After execution of the 
ijara the defendant was dispossessed of 8 annas by 
a third party who claimed to be a sharer, and he had 
to sue for and obtain a partition of the remaining 8 
annas which he retained, for what it was wmrth, as se- 
curity. The plaintiffs bought the mortgagors^ share, 
and now sued for the huq-i-ijara originally reserved, — 
Meld that the mortgagors conid not claim any benefit 
under the ijara lease until all the benefits which 
it pretended to secure to the defendant were realised 
by him. Aohtfmbit Sing-h v. Kesho Lall 

[20 W. B., 128 

03, Usufructuary mortgage.-— 

Condition for reconveyance of property. — In a usu- 
fructuary mortgage it was stipulated that the property 
was to be reconveyed on repayment of the principal 
sum lent, but nothing was said as to interest,— 
that the condition implied that the usufruct was in- 
tended to he received by the mortgagee in lieu of in- 
terest, and therefore the mere fact that the amount 
of the principal had been received from the usufruct 
was no ground for the mortgagor being entitled to 
re-possession of the property. Bunwaeeelal 
MA 1 IU.UBD I-IossEiN Khan , . 2 Hay, 150 
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04, Power to cancel 

zur-i-pesligi lease. — The words in a ziir-i-peshgi 
lease, after the expiry of the term it will he compe- 
tent to me (the mortgagor) in the month of J eit of 
any year I can to pay the znr-i-peshgi and cancel the 
lease,"*^ were held to do no more than bar the mort- 
gagor's re-entering in the middle of any year, in the 
event of the mortgagee's occuj)ation continuing after 
the expiry of the lease, owing to the mortgagor’s 
default to pay off tlie loan, and that it contained no 
nndertaking by the mortgagee to hold on until it 
suited the mortgagor to pay him oft'. Roy Gowbeb 
SUNKUE V. Bholee Febsiiad , Vt W. B., 211 

65. ^ — Construction of, 

— Arrears of rent from tenants and mortgagors, Might 
to. — By the terms of a deed of usufructuary mortgage 
the mortgage was redeemable at the end of the term 
by payment of the principal and the arrears of rent 
due from the inortgagprs and the tenants. It was 
held, in a suit by the mortgagee (who was in posses- 
sion of the mortgaged property at the time of suit), to 
recover the mortgage -money and arrears of rent, with 
regard to the rents due by tenants, that it was clearly 
the intention of the parties that arrears reasonably due 
were to be paid and not such as arose from the negli- 
gence of the mortgagee, and as it was not shown that 
the arrears due by tenants could not have been realised 
by due diligence, and the mortgagee had it in his 
power to realise the rents, the mortgagee was not en- 
titled to recover such arrears, Choti Lae v. Kalka 
Paeshad .. . . . 7 H. W,, 100 

66, Suit for excess 

of Government revenue paid under. — By the terms 
of a deed of usufructuary mortgage the mortgagor 
accepted the liability on account of any addition that 
might be made tot he demand of the Government at 
the time of settlement. During the currency of the 
mortgage tenure the mortgagees, averring that they 
had to pay a certain sum iii excess of the amount of 
Government revenue entered in the deed of mort- 
gage from 1279 to 1281 Fasli, sued the mortgagor to 
recover such excess. Held that, inasmuch as no 
settlement of accounts was contemplated or was 
necessary under the provisions of the deed of mort- 
gage, and such deed did not contain a provision re- 
serving the adjustment of any sums p)aid by the 
mortgagees in excess of the amount of the Govern- 
ment demand at the time of the execution of such 
deed to the time when the mortgage tenure slioiild 
he brought to an end, the suit was not premature 
and could be entertained. Nikka Mal v. Sulaiman 
Shikoh Gaednee , . I. L. B., 2 AIL, 193 

07, Mortgagor and mortgagee. 

—Acts of mortgagor prior and subsequent to m^ort- 
gage. — A mortgagor’s acts prior to the date of the 
mortgage bind the mortgagee ; hut his subsecj[uent 
acts do not hind the latter, unless they are done by 
the mortgagor as agent for the mortgagee. Keish- 
NAJI LaKSHMAN RAJYADE V. SiTAEAM MiJEABEAY 

Jakhi . . . I. L, B.J 5 Bom., 496 
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3. POSSESSION UNDER MORTGAGE. 

03 . Rights of mortgagee in 

possession, — A mortgagee taking possession under 
the terms of the mortgage is entitled to have the 
property in the same condition as it was in when it 
was mortgaged. Gobiitd Chuitdee JBanbejee v. 

Wise . • . . . . 12 W. B., 19 

@ 9 . Covenant for possession by 

mortgagee. — Omissio7i to give possession, — Right 
to sue for 7nortgage~money. — A deed of mortgage 
and conditional sale contained a covenant for posses- 
sion hy the mortgagee during the mortgage term. 
Possession v»>'as withheld though the mortgagor re- 
ceived the mortgage money. Meld that an action 
would lie by the mortgagee against the mortgagor 
for recovery of the principal and interest, money 
advanced. Oodit Puee:ash Sin^h v. Mabtikeele 
[4: Moore’s I. A., 444 

70. — — Obstruction in getting pos- 

session. — Usufructuary mortgage, — Right of mort- 
gagee to sue for mortgage-^noney . — Transfer of 
Property Act (IF of 1SS2), s, 68 (b) and (c ). — 
A usufructuary mortgagee, to whom possession of 
the mortgaged property had been delivered, sued the 
mortgagor for the mortgage-money on the ground 
that the mortgagor had sold a part of the mortgaged 
property, and the purchaser had deprived him of 
possession of such part. One of the conditions in- 
serted in the “deed of mortgage was that, if ^^on the 
part of the mortgagor, or other persons, any kind of 
dispute or any interference or obstruction took place 
in obtaining of possession b.y the mortgagee of the 
mortgaged property,” the mortgagee should be en- 
titled to sue for the mortgage-money. Held that 
such condition contemplated the case of the mort- 
gagor, in the first instance, in breach of the con- 
ditions of the mortgage, failing to deliver possession 
to the mortgagee, or to secure his possession from 
any obstruction or disturbance by other persons, but 
not the case of the mortgagee being deprived of pos- 
session after it had been once obtained and secured, 
and therefore the mortgagee was not entitled by vir- 
tue of such condition to sue for the mortgage-money. 
Heldf further, that the mortgagee’s case being that 
he had been deprived of ];)ossession of a part of the 
mortgaged property, he would be entitled to sue for 
the mortgage-money only if he had been deprived 
thereof by or in consequence of the wrongful act or 
default of the mortgagor, and not if he had been de- 
prived thereof by or in consequence of the wrongful 
act or default of other persons ; that the sale by the 
mortgagor was not a wrongful act, there being no 
condition against alienation, and the sale by a mort- 
gagor of his equity of redemption not being rendered 
wrongful or unlawful by any rule of law, nor being 
ill itself a wrongful act ,* that a wrongful act by the 
purchaser, though committed under colour of the 
purchase, could not be said to have taken place ‘‘in 
consequence of the m*ongful act or default of the 
mortgagor 3” and that therefore the mortgagee had 
no cause of action, Jhabbu Ram v. Gibdhabi 
Singh . . . . I, L. B., 6 AIL, 298 


MORTGAGE — continued, 

3. POSSESSION UNDER MORTGAGE 
— continued. 

71 . Dispossession of mortgagee. 

— Usufructuary mortgage . — Construction of deed , — 
Suit for money lent on dispossession. — The plaintiff 
sued to recover money due on a morfcgage-bond 
alleged to have been executed by the defendant’s late 
husband S., and by his brother «I., who, however, was 
relieved by the plaintifi: from the debt. The condi- 
tions of the bond were that the plaintiff’s father should 
possess the mortgaged property in consideration of 
interest only accruing upon the principal sum lent, 
and that the mortgagor should take back the proper- 
ty w^henever he sbould pay the principal sum to the 
mortgagee. The present suit was brought by reason 
of the plaintifi having been disjiossessed of the pro- 
perty by the shareholder brothers A. and J. Held 
that the money lent was recoverable notwithstanding 
there was no express condition in the bond to the effect 
that it would be recoverable in the event of dispos- 
session by a third party. But as the money was 
found to have been borrowed by the defendant’s 
husband on behalf of the family with the tacit con- 
sent of the other members, the plaintifi could recover 
from the present defendant only her share of the 
debt. Gxabam CHiJCKEBBUTTy V. Bueoda Dabee 

[20 W. B., 484 

72. — Mortgagee dis- 

possessed of portion of property hy wrongful act of 
mortgagor, — Right to return of portion of loan . — 
Where a mortgagee was deprived by the wrongful 
acts of the mortgagor of a portion of the land which 
constituted the only security for the mortgage-loan, 
— Held that he was entitled to recover from the mort- 
gagor so much of the consideration-money as was in 
proportion to the land of which he had been deprived. 
PlTAMBtTE MISSEE V. RAM SUEUN SOOlIOOIi 

[25 W. B,, 1 

73 . — Biglit of mortgagee in pos- 

session to proceeds of sale. — Sale for ar read's of 
revenue . — A mortgagee in possession is not entitled 
to recover any share of the sale -proceeds of the mort- 
gaged property sold for arrears of Government re- 
venue, except to the extent that he shows that the 
usufruct of the property, while he held the mortgage, 
has not satisfied his debt. Hebbeo Naeain Sinq-h 

Fuzba Hossein . . . 1 W. B., 270 

74 . Mortgagee in possession 

under an agreement to pay rent to mort- 
gagor. — Usufructuary mortgage. — Accidetital de- 
struction of mortgaged premises hy fire. -—Right of 
mortgagor to rent. — The plaintifi borrowed Rl,400 
from the defendant and mortgaged to the latter for 
eight years a piece of ground with a warehouse 
standing thereon. There was an agreement between 
tbe parties that the rent of the warehouse should be 
E16-12-0 per mensem, and that out of this amount 
the mortgagee should approx>riate R14 towards the 
payment of the interest on the ]Driiicipal sum, and 
l^ay R2-12-0 as rent to the mortgagor. Within four 
years from the date of the mortgage the warehouse 
was destroyed by fire, and thereupon the mortgagee 
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— continued. 

Mortgagee in possession under an agree- 
ment to pay rent to mortgagor— con/Ji- 

niied, 

ceased to pay rent to the mortgagor. The latter 
sued to recover tlie site together with arrears of rent. 
The District Judge was of opinion that the defend- 
ant should lose the interest on the loan up to the 
date of the term for the redemption of the mortgage, 
and that lie was hound to pay to the plaintiff the 
rent claimed hy him. Held by Innes, Ji, that the 
loss of the premises, which had arisen from acci- 
dental causes, could not affect defendant’s right to 
recover the full amount due to him on the mortgage. 
There was no alteration in the liability, but merely 
in the source and mode of discharge. The premises 
having ceased to exist, nothing arising from the in- 
come could be credited towards the mortgage, and 
there was no residue available to pay plaintiff*. Held 
by Mtjttusami Ayyab, Ji, that defendant’s right of 
possession rested on the usufructuary mortgage and 
not on tenancy, and his right to recover his debt 
with interest thereon could not be extinguished or 
niodilied by the destruction of the warehouse. As to 
the surplus payment, the existence of the warehouse, 
which produced the income of R16-12-0 a month, 
was the basis of the contract to make it,* and the 
basis having failed, the obligation resting thereon 
must likewise fail. Yeneateshwaea v. Kesava 
Shetti . . « , I, Xi, 11.5 2 Mad., 1S7 

75 . Deprivation of security by 

wrongful act of movtg&gOT,— Might to return 
of consideration. — Where money is lent on a mort- 
gage-deed, on the condition that if returned with in- 
terest within a given period, the property pledged 
shall revert to the mortgagor, and the mortgagee 
finds afterwards that the property in question is 
subject to a prior mortgage as to which he was not 
informed, and that he is therefore without the sup- 
posed security, he is at liberty to sue for the return 
of the money advanced with interest without waiting 
for tlie expiry of the stipulated period. Radha 
Chuen Shaha V. Paebuttee Chtjen Dutt 

[25 W. R., 52 

75 . Mortgagee deprived by di- 

luvion of subject of mortgage. — Usufructuary 
mortgage. — Where a mortgagee is deprived by dilu- 
vioii of the possession of laud over which he holds an 
usufructuary lease before he has repaid himself the 
amount advanced, he has a right, unless the terms of 
the lease are very special, to call upon the lessor for 
the unpaid balance of the loan, Sheo Golam Singh 
'o. Roy Dinebb Dyae . , .21 W. R., 226 

77 . Liability to mortgage lien 

of lands allotted under partition in lieu of 
sbare mortgaged. — Land allotted in severalty to 
co-sharers of mortgagor. — A mortgage of an undi- 
vided share in land may be enforced against lands 
which under a hatwara or revenue partition have been 
allotted in lieu of sucli share whether such lands be 
in the possession of the mortgagor or of one who 
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— continued. 

Liability to mortgage lien of lands allot- 
ted under partition in lieu of share 
mortgaged — continued, 

has purchased his right, title, and interest. Lands 
allotted in severalty by the hatwara to the co-sharers 
of the mortgagor are not subject to the mortgage. 
The case of Sidhee Nuzur All Khan v. OJoodhya- 
ram Khan, 10 Moore’s I. A., 540, approved. Byj* 
NATH Lall V. Ramoodeen Chowdey 

[L. B., 1 1. A., 106 : 21 W. B., 233 

78. Transfer of mortgaged pro- 

perty by mortgagee in exchange for similar 
pro|)erty. — Might of mortgagor to grogjeriy acquir- 
ed hy exchange. — In 1865, H. was in possession of 
six shops in a market-place at Etawah. He was in 
possession of two as mortgagee, and of the remain- 
ing four as proprietor. The Municipal Committee 
of Etawah, having decided to establish the market in 
a fresh place, and to use the site of the old market for 
other purposes, arranged with H. to take the sites of 
his six shops in the old market-place, and to give 
him in lieu of them sites for six shops iii the new. 
Under this arrangement, he built six shops in the 
new market-place. Subsequently, the mortgagor of 
one of the old shops claimed possession of one of the 
six new ones on payment of the mortgage-money, 
and cost of constructing the shop. Held that the 
claim could not he allowed, inasmuch as it could be 
justified only by proof of an agreement binding upon 
the parties at the time when the transaction occurred 
that some specific one among the new shops should 
be substituted for the old one which was the subject 
of the mortgage, and it had not been found that any 
such agreement was made. Nidhi Lal v. Mazhae 
Husain , I. L. R., 7 AIL, 436 

79 . fQ mortgagee of por- 

tion of mortgaged property. — Resale to mort- 
gagor . — Decree. — Equitable right to whole of pro- 
perty mortgaged. — A. mortgaged a i4-anua share 
in a certain inouzah to D. B. obtained a decree 
on his mortgage-bond. Subsequent to this decree 
B. bought from A. a 2 -anna share in tlie inouzah, 
but at a later period resold the share to A. In execu- 
tion of another decree which B. had obtained against 
d., the 12-anna share in the mouzah belonging to A, 
was put up for sale and purchased by H, B. next 
applied for execution of the decree he had obtained 
on the mortgage-bond, seeking to sell the 2-aiiiia 
share which remained in the inouzah as part of the 
property mortgaged to him, — Held that, so long as 
A. had only a 12 -anna share of the property in 
his possession, B.’s security was of necessity reduced 
to that amount, hut on d.^s again becoming tlie 
owner of the whole 14 annas, B. had an equitable 
right to demand that the 14 annas should be held 
subject to his mortgage. Deolie Chand v. Nibban 
Singh . I. L. R., 5 Cale.,^ 252 : 4' G. L, R., 150 

80. - Mortgage of property of 

whicb. mortgagor is not but afterwards be- 
comes owner, — If a person mortgages property, of 
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3. POSSESSION UNDER MORTGAGE 
— continued. 

Mortgage of property of wMcR mort- 
gagor is not but afterwards becomes 
owner — continued. 

‘wliicli lie lias no present ownership, and subse- 
quently heconies the owner of the mortgaged pro- 
perty, the lien created by the mortgage attaches to 
such ownership, and subsequent purchasers from the 
mortgagor take subject to the equities which affect- 
ed the property in the hands of the mortgagor. Ma- 
homed Asshdoollah Khan Kaeamtjtooelah 

[4 IN. W., 11 

81. Mortgage of moiety of pro- 

perty in reversion. — Mortgagor subsequently 
inheriting moiety. — Rights of mortgagee in execu- 
tion of his decree. — A. having mortgaged an 8- anna 
share of certain property ’tidiich he had inherited 
from his father, subsequently succeeded to the re- 
maining 8-aima share in the same property. It 
appeared that in respect of the property mortgaged 
A, was entitled only to a reversion on the death of 
his mother. JSeld that the holder of a mortgage 
decree on the mortgage was not at liberty to proceed 
against the other 8-anna share. Nistaeini Debi 
D , Beojo Nath Mookhopadhya 

[10 C. K R., 229 

4. POWER OP SALE. 

82. Sale of mortgaged land in 

mofnssil, — Deed in JEnglish form. — A sale, with- 
out the intervention of a Court of Justice, of mort- 
gaged lands situate in the mofussil of Bombay, 
under a power of sale contained in an indenture of 
mortgage in the ordinary English form, is valid, if 
due notice he given to the mortgagor of the mort- 
gagee’s intention to sell, and the sale be fairly con- 
ducted. Position of a mortgagee selling under his 
power of sale explained. Pitamber Naeayandas u. 
Vanmali Shamji . . . I. 3j. R., 2 Bom., 1 

33 ^ Redemption, Suit 

for, — Injunction. — When property mortgaged is 
situated in the mofussil, but the parties to the 
mortgage are resident in Bombay, and the instru- 
ment of mortgage is in the English form, the par- 
ties must be held to have contracted according to 
English law, and to he entitled to enforce their 
rights according to that law. In such a case the 
mortgagee can exercise a power of sale contained in 
the mortgage-deed, and cannot be restrained from 
exercising such power merely because the mort- 
gagor has filed a suit for redemption. The mortgagor 
can only stay the sale pendente ' lite by paying the 
amount due into Court, or by giving primd facie evi- 
dence that the power of sale is being exercised in a 
fraudulent or improper manner, contrary to the 
terms of the mortgage. Jag-jivan Nanabhai v. 
Sheidhar Baleeishna Nagaekar 

[I. L. B., 2 Bom., 252 

84 , Sale to mortgagee under 

power of sale, — Effect of such purchase hy mort- 
gagee. — Title acquired by Mm, — A mortgagee pur- 
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Sarle to mortgagee under power of sal© 

-^continued. 

chasing the mortgaged property with the consent of 
the mortgagor, under the power of sale contained in 
the mortgage-deed, acquires an nnimpeachable title 
derived from the power of sale, which is altogether 
distinct from and overrides his title as a mere in- 
cumbrancer: the effect of such purchase being’ to 
vest the ownership of, and the beneficial title to, the 
property for the first time in himself, Avho had been 
previously a mere iiicuinbraiicer. Puemananddas 
JiWANDAS V. Jamnabai . I. Ii. B., iO Bom., 49 

85. Private sale without inter- 

vention of Court. — Semble (P^r Melvill, J .), — 
That a private sale effected hy a mortgagee in the 
mofussil without the intervention of a Court, in pursu- 
ance of a power of sale given to him under his 
instrnment of mortgage, is invalid. Keshaveam 
Keishna Joshi V . Bhatanji bin Babaji 

[8 Bom., A. a, M2 

80. Exercise of power of sale. — 

Mortgagee with lease which he has the option of 
terminating on sale, — Notice to mortgagee.. — Where 
a mortgage-deed gave to the mortgagee an option, 
in the event of a sale of the interests of the moit- 
gagors, to throw up a lease which he held from 
them for the mortgaged jote and claim immediate 
payment from the surplus sale-proceeds, — Held that, 
before the mortgagors could withdraw the surplus 
proceeds from the Court, it would be necessary for 
them to give notice to the mortgagee of their inten- 
tion to do so. Bhoobhn Jot Achaejea v. Anttnd 
Lale Chowdhry . . .22 W. R., 47 


87 ^ Right of mortgagee. — Remedy 

on non- satisfaction of claim after The right 

accruing to a lender of money under a mortgage- 
bond hypothecating land is to have his mortgage lien 
on the land declared and the property sold in satis- 
faction ; and if after sale the debt is not satisfied, to 
proceed against the debtor for the balance. Webb 
V. Rinchiden . . . .14 W. B.j, 214 

Lalea Mitteejeet Singh Scott 

[17 W. R., 62 

88. Sale of whole property for 

portion of debt. — Sale of mortgaged property for 
instalment of bond. — Right to, or lien on, .mrplus 
proceeds. — ^dVhere money is lent upon the security of 
immoveable property of a nature incapable of divi- 
sion, and the mortgagee, on one of the instalments 
becoming due, has to sell the entire property, he does 
not thereby lose all lien over the surplus proceeds. 
It seems to make no difference that the property is 
capable of division. ■ Ram Kant Chowdry u. 
Beindabun Chtjnder Doss . 16 W. R., 246 

89. Right to elect property to 

be sold. — Sale of portion of property pledged.---' 
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MORTGAGE — conimued, 

6. SALE OF MORTGAGED PROPERTY— 
oontimied. 

(a) Rights op MoETaAasES— 

Eight to elect property to Ibe sold— 

med» 

Wliere a plaiiiti:ff’s bond gives liim a sejiarate lien on 
each and all of several monzahs ^Aedged as security, 
he is free to elect for sale whichever of the mouzahs 
he thinks most likely to satisfy his claim. When a 
portion of property pledged as security in a bond is 
sold in satisfaction, there is nothing to prevent the 
obligee from purchasing such portion. Hoolas 
KoOEEEB V. SUEEEHHN. StTPEEHUN V. MaHOMED 

Hubeeboollah Khah . . 8 W, R,, 379 

90. Right to surplus sale-pro- 

ceeds. — Election to proceed against mortgaged pro- 
pertg. — Where a creditor sued upon a bond and got 
a decree declaring his debt leviable from certain 
landed property on which the bond gave him a mort- 
gage lien, as well as for any other property found in 
possession of the debtor, hut having elected to satisfy 
his mortgage lien and procured the sale of the land- 
ed property subject to that lien, — Meld that he was 
bound to recoup himself from the mortgaged proper- 
ty, and that he could not get any part of the surplus 
sale-proceeds, unless it were shown that the mort- 
gaged land had not produced enough to satisfy his 
claim. Kales Dass Ghose v, Lal Mohttk Ghose 

[16 W. B., 306 

6ee FtJTEH All alias Kanha Me ah v. Gregost 

[6 W. B., Mis., 13 

91 . Rights of successive mort- 

gagees. — Prior sale under second mortgage. — Eight 
of purchaser, — A property was mortgaged in suc- 
cession to two different persons. Under the latter of 
the two deeds a money-decree was obtained and the 
property sold. Subsequently the earlier mortgagee 
obtained a money-decree, and caused the mortgagor’s 
rights and interests to he again sold. Meld that the 
purchaser at the second sale purchased, not the 
estate, hut the mortgagor’s (extinct) right, title, and 
interest, and could not sue for possession of the pro- 
perty itself. Durpo Kaeaik Mahatah 'o. Khleeta 
SOOHDFREE Doss , , .11 W, R., 332 

92. Right of prior lien,— of 

hypothecated property for money-decree, — Lien of 
stihseqiient mortgagee -with order directing sale . — 
Might of purchaser. — Where property hypothecated 
for a debt is sold in execution of a money-decree 
passed under the bond hypothecating it, without any 
additional order in the decree for enforcing the lien 
on the property, and the holder of a subsequent 
similar bond, who has obtained an order on his 
decree directing the sale of the property, seeks to 
enforce his lien upon the property so purchased, the 
purchaser is entitled to go on the previous lien, as he 
not only stands in the shoes of the debtor, but has 
purchased all rights in the property hypothecated 
by the debtor when his hypothecation was made, and 
has thus also acquired the rights of the decree-holder 
to satisfy whose due the property was sold when this 


MORTGAGE — continued, 

'6. SALE OF MORTGAGED PROPERTY— 
contmued. 

( a ) Eights of Mortgagees— 

Bight of prior lien— continued, 

purchaser purchased. Sheo Peosijn Sikgh a. 
Brojoo Sahoo « . . .7 W , R., 232 

93. ^ Might of holder 

of money-decree against suhseq^uent mortgagee after 
foreclosure. — A. executed a bond iii favour of R., 
hypothecating certain immoveable property, B. re- 
covered a money-decree against A. and caused the 
mortgaged property to he sold. B. became the pur- 
chaser at the sale in execution, and was put in pos- 
session. 0., who held possession of the property 
under a decree for foreclosure of a subsequent mort- 
gage of the same property to him by A., brought a 
suit against B. for recovery of possession, and obtain- 
ed a decree. B. then brought a suit against C. to 
enforce his lien under the mortgage-bond, hut it was 
held that the suit was not maiiRaiiiable, Kasimah- 
NIS3A BiBI V, HUEANNISSA BIBI 

[7 B. Ij. B„ Ap.j 8 
S. C. Kuseemoonissa Bibeb r , Huroohhissa 
Bibee . . • .15 W. R., 195 

94. Might of holder 

of money-decree against subsequent mortgagee after 
foreclosure. — A. executed in favour of B. a simple 
mortgage of certain property. He afterwards exe- 
cuted in favour of Q. a mortgage by hi-bil-wafa, or 
conditional sale, of the same property. Q. obtained 
a decree for foreclosure, and got possession thereunder, 
B. then obtained a money-decree against A.^ and in 
execution seized and sold and became the purchaser 
of the said property, and was put into possession of 
it. On Q. suing B. to recover possession, B. claimed 
to he entitled to hold the property by reason* of the 
prior lien 'which he had under the simple mortgage. 
Meld that as B. had only got a money-decree and 
no declaration of his rights as mortgagee he could 
not set up a prior lien against Q. Kasimahhissa 
Bibi V. Hueahhissa Bibi , 2 B. L. B., Ap., 6 

Kxtssebmoohissa Beebee i'.'HooEtrNissA Beebee 

[10 W. B., 468 

95. Suit for money- 

decree on mortgage. — An application was made for 
leave to Me a suit brought to recover the sum of 
R2,300 on a Bengali deed of mortgage, containing 
a provision that, ‘‘ if I should fail within the term of 
six months to pay off the whole of your money with 
interest, in that case you will have recourse to law, 
and by sale of the said huts, recover with interest 
the whole of your money. Should the whole of your 
money he not thereby realised, in that case you will 
get it by sale of whatever other property I may have 
elsewhere. Should even then all the money be not 
realised, I shall in that case he held responsible for 
the remainder, that is to say, I shall myself pay ; if 
I should make any objection, it shall he false and 
inadmissible.” The plaint asked for a money-decree. 
Pheab, J., refused to admit the plaint, Umashh- 
DARi Dasi v. Umachaean Sadichan 

[6 B. I*. B., Ap.j 117 
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MORTGAGE — continued, 

5. SALE OF MORTGAGED PROPERTY- 
continued, 

^ _ (a) Rigi-hts 03? Mobtg-aq-ees— 

Right of prior li&xi^co7iUnued, 

Aiiachment . — 

Bo ties. — Fraud.— T \xq plaintiffs advanced a sum of 
money on the security of a sunple mortgage of a 
share in four talooks, and obtained a simple money- 
decree. They then caused the mortgaged premises 
to be attached, but did not proceed to sale. After- 
wards they negotiated a loan to the Judgment-debtors 
from a third party, the present appellant, upon a 
simple mortgage of one of the same talooks, con- 
cealing the existence of their prior lien, and appro- 
priated the money so obtained in discharge of other 
debts due to themselves from their Judgment-debtors. 
The appellant obtained a simple money-decree, and 
caused the premises to be attached and sold. Before 
the sale the plaintiffs gave notice of their lien, and in 
consequence the appellant purchased for a trifle. 
The plaintiffs brought the present suit for a declara- 
tion of their prior lien, and for a re-sale of the 
premises in satisfaction of their mortgage. The 
appellant contended in his defence that, as fraud was 
perpetrated by the plaiutiff’s in inducing him to make 
the loan without disclosing their prior lien, his mort- 
gage should have priority over theirs. Seld that 
the appellant must be considered as having tbe first 
incumbrance j that tbe notice of tbe plaintiffs^ mort- 
gage given at the execution- sale could only affect the 
appellant's title as purchaser. Priority as between 
the appellant and the plaintiffs in respect of incum- 
brances already existing could not be affected by such 
notice. Bhabat Lal Bhaq-at v. Gopal Saean Lae 
BHAaAT . 3 B. li. R., A. O., 1 ; 11 W. E., 286 

97. Fartnership . — 

Attachment^ Right of proceeds of . — A mortgage of the 
revenues of a village was executed by a firm, and the 
deed stipulated that the mortgagees should station 
a mehta or clerk of their own in the village to make 
the collections, who was to receive his monthly salary 
and daily food from the mortgagors whilst the pro- 
perty remained on mortgage. A mehta was accord- 
ingly appointed, who received the rents and profits 
of the village for a year or two, but afterwards 
permitted tbe mortgagors to receive them for four or 
live years. The respondent, who was one of the part- 
ners of the firm, did not execute the mortgage, but 
was cognisant afterwards of the execution of it, and 
he sued his co-partuers, and obtained a decree for his 
share of the assets of the firm. In execution of his 
decree an attachment issued against the estate. In a 
suit by tbe mortgagee for the removal of the attach- 
ment , — Held that the mortgage was valid up to the 
time of the notice of the respondent" s claim {i.e., when 
he proceeded to enforce that claim by attachment and 
wdien he became in the situation of a second incum- 
brancer) ,* and that if after that time he permitted, 
the mortgagors to receive any portion of the produce 
of the estate he ought, mth respect to the moneys so 
received, to be postponed to the subsequent incum- 
brancer. JuajEEwtTN Das Keeka Shah > 0 , Ram 
Das Bbijbookijn Das 

[6 W. B., P. a, 10 : 2 Moore’s I. A., 487 


‘M.O'BJFQA.QiFj— continued, 

5. SALE OP MORTGAGED PROPERTY— 
continued, 

(a) RiaHTS OP continued. 

Right of prior lien— contmued, 

98 , - Zien on proper- 

ties pledged ly mortgage-bond and transferred by 
heirs for commuted allowance. — Where a Maliomed- 
an widow, her two minor sons, and six relatives 
were entitled by inheritance to certain property ori- 
ginally belonging to a paternal ancestor of the sons, 
and the six relatives received instead of their shares 
a commuted allowance, — Keld that the holder of a 
money-decree on a mortgage-bond in whicli tbe 
widow and the six relatives had jointly pledged their 
interest in the property for the payment of money, 
could, as against the sons, sell the seven shares in 
execution of his decree; it not appearing that the 
agreement to accept the commuted allowance was 
irrevocable, or that the agreement had not been 
entered into with the widow alone. Kally Peosad 
Roy V. SAiiEERAz Alei . . 1 C. Xi. B., 399 

99 . fg enforce 

mortgage lien on property in the possession of 
a third party. — properties situate in different dis- 
tricts. — Money-decree. — Fxecution of decree . — Code 
of Oicil Frocedure {Act fill of 1859)^ s. 12. — A.^ 
the mortgagee, under a bond, of properties situated in 
districts B. and C., sued in the B. Court on his bond, 
and obtained a decree for the mortgage-money and 
interest, with a declaration that the decree should he 
satisfied by sale of all the mortgaged property. A* 
had not obtained the permission of the High Court 
under section 12, Act VIII of 1859, which was neces- 
sary to enable him to proceed against the property in 
the C. district. Having attached and sold all proper- 
ties comprised in his decree situate within the juris- 
diction of the B. Court, A., under a certificate issued 
by such Court, obtained an order from the C. Court 
attaching lands included in his decree situate in that 
district. D. intervened, on the ground that he had 
];)urchased the same property in execution of another 
decree of the C. Court against the same judgment- 
debtor, and the property was released from attach- 
ment. A. then sued D. and the mortgagor to enforce 
his mortgage lien against the property in the C. dis- 
trict. Held that the B. Court had jurisdiction to 
give A. a decree for the amount of the mortgage- 
money and interest, though it had not power to en- 
force the decree against the property in the C. dis- 
trict ; that the only effect of the decree was to change 
the nature of the original debt, wbicli was a bond- 
debt, into a judgment-debt for the mortgage-money 
and interest; and that though A. could not enforce 
his lien against the property in the C. district under 
the decree of the B. Court, yet, as that property had 
been sold to a third person, i)., he was at liberty 
to sue I). to establish his lien for the mortgage-debt 
and interest. Boeakee Lall v. Thakooe Pebtam 
SiHG-H . I. L. R., 5 Calc., 928 : 6 C. L, B., 370 

100. — Mortgaged pro- 

perty^ Conveyance of to mortgagee. — Attachment 
1 and sale of same 'property under another decree . — 
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5. SALE OF MORTGAGED PROPERTY— 
continued. 

(a) Rights op Mobtoaoees — continued,, 

Eight^of prior lieTL-^continued, 

Suit ly mortgagee to recover money advanced on 
mortgage-hond. — Avoidance of conveyance. — Lien. 
—In 1874 the plaintiff advanced money to L. and 
Z. on the security of a mortgage of certain proper- 
ties. In 1875 the plaintiff took a conveyance of the 
properties mortgaged to him, setting off* the money 
due to him under the mortgage against the consi- 
deration-money. At the time of this conveyance, 
the same property was under attachment under a 
decree obtained by another person, and the property 
was, in execution of this decree, put up for sale, and 
purchased by one G. In a suit brought by the 
plaintiff on the mortgage-bond (to recover the money 
lent, and asking that the properties might be made 
liable to satisfy the debt) against Z., and G., it 
was held that the conveyance of 1875 being void 
against G., the plaintiff was entitled to fall back 
upon the lien created by the mortgage-bond. Bissen 
Loss Singh v. Sheo Prosad Singh^ 5 C. L. iZ., 29, 
followed. Gopal Sahoo v. Gtjnga Pershad Sa- 
Eoo . . . . I. L. 11.5 8 Cale .5 530 

101. — — ' Money-decree . — 

Sale under mortgage-decree. — Prior sale under 
money-decree. — Suit for possession. — On the 21st of 
April 1864 A. mortgaged a certain talook, and on the 
13th of December 1865 the mortgagee obtained a 
mortgage-decree on his mortgage. On the 6th of 
April 1867 (in execution of a money-decree obtained 
against A, by a third party on the 20th of Septem- 
ber 1864) the right, title, and interest of A. in the 
talook was pinchased by the defendant who entered 
into possession. On the 1st of July 1868 the right, 
title, and interest of A. in the talook was sold in exe- 
cution of the mortgage-decree and purchased by the 
plaintiff. In these execution proceedings the defend- 
ant intervened, but his claim was disallowed. On 
the 28th of June 1880, the plaintiff brought the pre- 
sent suit for possession of the talook. JSeld that 
the plaintiff was not entitled to possession, but should 
have brought his suit to enforce the mortgage lien 
against the defendant. Bib Chundee Manixya v. 
Mahomed Apsaeoo . I. L. B., 10 Calc., 299 

102. ' Eight of pur- 

chaser of mortgaged property. — Mortgagee purchas- 
ing right, title, and, interest of debtor. — Plaintiff in 
1862 purchased a house of first defendant, which was I 
already hypothecated to second defendant. In 1863 
second defendant sued first defendant in the Small 
Cause Court for the debt ou account of which the 
hypothecation had been made, and got a judgment. 
He then had the house attached and put up to auc- 
tion, bought the right, title, and interest of the judg- 
ment-debtor in the premises, and entered and conti- 
nued in possession. Plaintiff claimed in the present 
suit to recover possession in right of his purchase in 
1862. Meld that, as first defendant had no interest 
•whatsoever in the property at the date of the plain- 
tiff^s imrchase, second defendanff s purchase was not a 
purchase from the debtor in part satisfaction of his j 


MOHTGAGB— 

5. SALE OF MORTGAGED PROPERTY-- 
conthiued. 

(a) Rig-hts oe MoBTaAG-EES — coniinmed. 

Right of prior lien — coiitinued. 
debt. Second defendants claim still existed, and he 
could pursue his remedy, either against the person oi’ 
' the property; and that as he was in possession, he 
had a right to demand the liquidation of the debt 
due to him before submitting to he turned out. Melds 
also, that the obligation of the first defendant gave 
the second defendant a two-fold remedy : one against 
the person, and the other against the thing. 'Muni 
Reddi V. Yenkata Reddi , , 3 Mad.j 241 

{h) Mokey-deceees on Moetg-agbs. 

103. ^ — Suit to enforce a lien on 

land. — Sale of mortgaged premises . — Money decree, 
— A suit to enforce a lien on land which has been 
mortgaged will lie, and the land as it stood at the 
time of the mortgage free from subsequent enciim- 
hrances may be sold, althougli a decree for money due 
upon the mortgage has been obtained, and the right, 
title, and interest of the mortgagor thereto has 
under such decree been once sold. Biswanath 
Mukhopadhya V. Gossain Das3 Babamadak 

[3 B. L. R.5 Ap., 140 

104. — — Eight of suit 

against purchaser of moveable property on ivhioh 
there is a lien . — A suit will not lie against the pur- 
chaser of property subject to a lien to recover from 
him personally the amount of the lien, but the lieu 
is not lost by the sale, and a suit may be brought 
against the purchaser with the object of obtaining a 
decree for the realisation of the lien by the sale of 
the hypothecated property. Jugeenath v. Ilahi 

[3 3Sr. W,s 207 

105. — Mortgage-bond 

with covenant to repay money : in default, agreement 
to put mortgagee in possession of land. — Where 
a mortgage-bond contained an agreement to repay 
the money with interest by a certain day, and 
proceeded thus : “ If I, the mortgagor, fail to pay 
the amount, then I will put you in possession of the 
land, and you may enjoy it, and when I have the 
means I will redeem the land and pay the debt with 
interest, and take back the bond,'" — Meld that on 
the mortgagor's default the mortgagee might sue 
for the money, and that he was not bound to accept 
the land and forego his right of action. Annasvami 
V. Naeeanaiyan , . . .1 Mad., 114 

106. Pledge of mort- 

gage-bond. — Pra^id'ulent sale by mortgagor. — Suit 
to enforce mortgage against bond fide purchaser . — 

A prior encumbrancer will not be postponed to 
a subsequent encumbrancer, unless he has been 
guilty of gross negligence. A. mortgaged land to 
B. B. having bought certain land from G., pledged 
his mortgage-deed to C. to secure the unpaid pur- 
chase-money. C. gave the bond to A., who w^as Ms 
brother-in-law. A. representing to D. that the 
mortgage yvas redeemed, sold the land to him, giving 
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MORTQ-AGB — continued. 

5. SALE OF MORTGAGED PROPERTY— 
continued, 

{h) Money-deceees ok Mortgages — continued. 

Suit to enforce a lien on ISLU^—co^itmued. 
him the hoiid as a title-deed. In a suit hy B. against 
D. to recover the mortgage amount hy sale of the 
land, — Meld that D., even although a lond fide 
purchaser, could not resist the claim. Mxjtha ®. 
Sami , , . . I. L. R-., 8 Mad., 200 

107. Sale under money- decree. 

•—Lien on property mortgaged. — Burchase hy mort- 
gagee. — When a creditor who holds a bond whereby 
property is mortgaged, elects to take a money-decree, 
and in execution thereof brings the mortgaged 
property to sale, he by that sale transfers to the 
purchaser the benefit of his own lien and also the 
right of redemption of his debtor. When, therefore, 
the decree-holder is himself the auction- purchaser, 
he obtains the right to have his lien on the mort- 
gaged land satisfied. Artjth Soar t. Juggtjknath 
Mohapattue . . . .23 W. R., 460 

108. Suit on mort- 

gage bond. — Transfer of lien. — Third parties . — 
Where a mortgagee sues on his bond and takes a 
money-decree, in execution of which he attaches and 
sells the mortgaged property, he transfers to the pur- 
chaser the benefit of his own lien and the right of 
redemption of his debtor ; but the transfer does not 
include ticcadari rights, if the ticcadar was not 
made a party to the suit on the bond. Byjnath 
Singh v. Gobfedhitn Lale Mohasohree 

[24 W. B., 210 

109. — — — — — — Lien on mort- 

gaged property. — Advance to save property from sale. 
— A mere money-decree upon a mortgage bond gives 
tbe judgment creditor the pow’er of selling the mort- 
gaged property with the lien, in the same way as 
a decree with express power to sell the mortgaged 
property. Mohen Bagchi v. Girish Chundeb 
Btindopauhya . . . . 1 C, Ii. B., 152 

Munbasi Koee v. Mowehttun Koee 

[8 C. L. R., 428 

110 ^ Lffect ofy on 

lien. — The fact that a money-decree has been ob- 
tained on a bond by which property has been mort- 
gaged, does not destroy the lien on that property. 
It is open to a j>laiiitiff to establish his right on the 
bond as well as on the decree. Hasoon Aeea Be- 
gum V. Jawadoonnissa Satooda Khandan 

[1. 3L. R .5 4 Calc., 29 

111. Jjiefi, — Priority. 

— The plaintiff had lent money to a Court Ameen, 
w^ho moi'tgaged, as security for the repayment of the 
amount, certain fees due to him then in deposit, and 
certain fees which might hereafter be deposited on 
his account. Those fees were subsequently attached 
by the defendant, who had obtained a decree for rent 
against the Ameen. After that the plaintiff obtained 
a simple money-decree against the Ameen, and ap- 
plied, in execution of his decree, to have the fees 
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continued. 

(5) Money-decrees on 'Ko‘mQkQm—coniimied. 

Sale under m.on.eY-dieQTee— continued. 

paid out to him, but his application was refused on 
the ground of tbe defendants attachment. In a 
suit to recover the sums in deposit, and to have it 
declared that the plaintiff^s lien on them was prior to 
that of the defendant, — Held that the plaintiff^s mort- 
gage gave him priority, and that he was not barred 
from bringing the present suit by his having already 
sued to recover the amount and obtained a mere 
money-decree. Lala Tilakdhari Lal v. Fuexong 
[2 B. L. R., A. C., 280 

S. C. Lalla Teeeuokdaeee Lael v. Court on 
Wards .... IIW.R.,149 

112 . “ — Lien on mort- 

gaged property. — Lorm of decree. — A mortgagee by 
way of simple mortgage cannot assert his lien on the 
property mortgaged, as against a subsequent mort- 
gagee by way of conditional sale who had foreclosed, 
if the decree passed in favour of the former on his 
mortgage-bond does not provide for its satisfaction 
from the sale of the mortgaged property. Ram 
Chunder Missee v. Kally Pbosonno Singh 

[2 iHay, 625 

113 . Sale in execu- 

tion of decree on mortgage-bond. — Lieoi on mort- 
gaged property. — In a suit for possession of xwoperty 
which plaintiff^ s vendor (AT.) had purchased from one 
A.f R. K.y the defendant in possession, claimed to he 
entitled to retain possession as purchaser under a sale 
in execution of a decree against A., which had been 
obtained on bonds which ^pledged the property, al- 
though the mortgage was not declared in the decree. 
Held that, if R. K. could prove that by the bonds 
in question this property was pledged as security for 
the debts covered by them, he would be entitled to 
remain in possession. Ram Kant Roy v. Raj 
Kishoee Deb . . . . 24 W. R., 94 

114. Effect of taking money-de- 

cree on mortgage-bond. — 'Execution of decree 
— Subsequent purchaser. — When a person to wdiom 
property is pledged for a debt obtains a simple money- 
decree against bis debtor in respect of the debt, he 
cannot execute that decree against the property 
XDledged, where it is in the possession of a subsequent 
bond fide xmrcbaser. Gupinath Singh v. Sheo 
Saha I Singh 

[B. L. B., Sup. Vol., 72 : 1 W. R., 815 

Distinguished in Beckwith m XJmesh Chundee 
Ror 8 W. R., 110 

Followed in Bhugwan Doss u. Rubee Buksh 

[7 W. R., 81 

Goueee Singh v. Fuzl Hossein 

[15 W. R., 818 

Radha Gobind Suemah v. Umber Ali 

[15 W. R., 27 

Aebub Ali alias Aga Mieza n. Ameeroonissa 

[11 W.R., 225 
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5. SALE OP MORTGAGED PROPERTY— 
continued, 

(h) Money-deceees oet Mobtg-ag-es — continued. 

Effect of taking money-decree on mort- 
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Aohitmbit Thakoob V. Choonee Lall Chow- 

BHEY .... . low. R., 27 

Febyoh x>. Baeanashee Baneejee 

[8 W. R., 29 

BlNDABtTK ChIJYDEE SHAHA D. JaNEE BeEBEE 

[6 W. R., 312 

Ramnath Ram 'o. Deey Dyal Ram 

[W. R., 1864,311 

115. Right of lien . — 

Purchasers, — A mortgagee who obtains a simple 
money-decree upon a bond by which property is mort- 
gaged to him as a collateral security, does not retain 
his lien on the property mortgaged after it has passed 
into the hands of third persons. Sawebth Sino v. 
Bheenttce; Sahoo 

[14 B. Ij. R., 422, note : 12 W. R., 522 

Goeuck Monee Debia v. Ram Soondite Check- 

EEBXJTTY . . . .9 W. R., 82 

Rabea Gobind Sxiemae v. Umber Ali 

[15 W. B., 27 

110 ^ ^Effect of assignment 

of judgment- deht, — Sale on propertg on tohich there is 
a iien, — Civil Procedure Code^ 1859, s. 270. — A simple 
decree for money upon a bond by which immoveable 
property is mortgaged, carries with it a lien upon the 
property mortgaged, and that lien continues as an in- 
cident to the debt when it passes from a contract- 
debt into a judgment-debt, and it continues when 
such judgment-debt is subsequently assigned to a pur- 
chaser. An attachment under a money-decree on a 
mortgage- bond and a mortgage-lien cannot co-exist 
separately in the property hypothecated, and such an 
attachment must be treated when existing as an at- 
tachment for enforcing the lien. And if property 
subject to such lien is sold in execution of a decree 
while it is under attachment under the decree upon 
the mortgage-bond, the lien existing upon the proper- 
ty is transferred from the property to the purchase- 
money, and thereupon the property becomes tbence- 
fortli discharged from the lien. If after the rejec- 
tion of a claim preferred by the mortgagee, or person 
claiming the lien, no regular suit is brought under 
section 270 of Act VIII of 1859 to enforce the lien, 
that lien is lost, and the decree becomes thenceforth 
a mere money-decree discharged from any incidental 
lien. Nadir Hossein v. Peaboo Thotildaeinee 
[14 B. L. B„ 425, note : 19 W. R., 255 

Rij Chundee Shaha V. Hue Mohtjn Roy 

[22 W. R., 98 

3 ^X 7 , Rights of pur- 

chaser. — The purchaser of a simple money-decree 
passed on a bond hypothecating property does not 
merely by his purchase acquire a lien upon the pro- 
perty. Ganpat Rai V. Saetjpi 

[I. Xi. E., 1 AH., 446 
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Effect of taking money-decree on mort™ 
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118. Sale of prop ertg 

for money -decree. — Lien for prior hypothecation . — 
The fact that property is sold under a decree obtain- 
ed by a plaintiff in respect of a debt due to him, does 
not of itself prevent such plaintiff from insisting upon 
the lien to which he is entitled under a prior hypo- 
thecation to him, for another debt of the same property. 
A decree obtained under the summary procedure 
prescribed by the Registration Act can be for money 
only, and not for the enforcement of i a lien. Jitg-GTJN 
Nath v. Komhl Sing-h . . [33N. W„123 

119. - — Registr ation 

Act, 1866, s. 58. — Loss of lien, — The taking a money- 
decree on a specially-registered mortgage-bond under 
section 53, Act XX of 1866, does not extinguish the 
mortgagee's lien on the property mortgaged by the 
bond. There is no substantial difference between the 
effect of an ordinary money-decree on the bond and a 
decree on the bond for sale of the mortgaged property, 
so that the remedy of the mortgagee is the same, so 
far as the parties to the suit are concerned, whether 
the decree be made under section 53 or in a regular 
suit. Where the property mortgaged lias passed into 
the hands of third parties, there is nothing in the 
fact that the mortgagee had obtained a decree on the 
bond to prevent him from bringing a separate suit 
against the transferees. Emam Momtazooddeen 
Mahomed v. Rajcoomae Das. Haranohtjndeb 
Ghose V. Dinobdndhoo Bose 

[14 B. la. B., P. B., 408 : 23 W. R., 187 

120o Sale of hypothe- 

cated property for money-decree. — Rights of inoum- 
hrancers. — R. N. executed in 1864 a security-bond 
in favour of K. L., in 1855 a second bond in favour of 
the defendant, in 1866 a third bond in favour of K. L., 
and in 1867 a fourth bond in favour of the defendant ; 
all the bonds being registered and including as secu- 
rity the property in dispute. Both bond-holders took 
proceedings under Act XX of 1866, section 53, and 
obtained decrees. In 1868 AT. L. arranged with M, 
N. to he paid by monthly instalments at interest 
higher than was allowed by the decrees. In 1869 be 
put u]) the property to sale in execution of his decrees, 
and it was purchased by the plaintiff. Shortly after 
it was again put up to sale in execution of the de- 
fendant's decrees and purchased by the defendant, who 
got into possession. In a suit to recover possession, — 
Held that although AT. L. in his execution proceed- 
ings referred to his kistbundee, as well as to his de- 
crees, and irregularly included in the amount to be 
leaned what was not given by the decrees, yet as the 
proceeds did not cover the decrees, the proceedings 
could not he held to be void, nor the plaintiff^s pur- 
chase a nullity. Held that what passed to the plain- 
tiff was the property hypothecated, of which he became 
om\ev duTidi primd facie entitled to possession, having 
purchased at the instance of a first incumbrancer, and 
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that defendant's lien conld^not protect him in posses- 
sion. Kamessue Pbeshab 13. Dowxtjt Ram 

[19W. B.,83 

^ 121, — - Sale in execu- 

iidn of decree on mortgage-bond, — Furoliaser, Right 
of . — Nothing passes to the auction- purchaser at a sale 
in execution of a money-decree, hut the right, title, 
and interest of the judgment- debtor at the time of 
the sale. Where, therefore, a decree given under sec- 
tion 53, Act XX of 1866, declared the right of the 
obligee of a simple mortgage-bond to bring to sale 
the hypothecated property, and such property was 
sold in execution of the decree, the auction-purchaser 
could not claim in virtue of the lien created by the 
bond to defeat a second mortgage. Akhe Ram v. 
Nane ICishoee , . I. L. B., 1 All, 236 

122. -■ Mortgagee^ s lien. 

— Registration Act {XX of 1866), s. d3. — A. 
and j 5., co-mortgagees, obtained a summary decree 
under the Registration Act, XX of 1866, section 53, 
on the 6th May 1868, in respect of certain property 
which was again mortgaged by the owner to 0. and 
D. in March 1869. C. and D. having also obtained 
a decree on their mortgage, brought the j)roperty to 
sale in execution of their decree and purchased it 
themselves in December 1874. A. not having had 
the whole of his mortgage-debt satisfied, instituted a 
suit ou the 13th December 1879 against C. and D., 
and the representatives of B. {B. having meanwhile 
died and his representatives not joining in the suit), 
to enforce his lien against the morfcgag'ed property in 
the hands of C, and D., and to recover the share of 
the mortgage- debt still due to himself alone. Seld 
that A. did not acquire a better right to proceed 
against the property by reason of its having come 
into the hands of C. and D., nor did 0. and D. take 
subject to a greater burden than the mortgagor him- 
self; and that as A. had allowed his decree against 
the mortgagor to be barred by limitation, he had lost 
all right to proceed against the property by execution 
were it in the hands of the mortgagor, and conse- 
quently he could not he allowed to proceed against it 
by suit merely because it was in the hands of third 
parties. Bmam Momtazooddeen Mahomed v. Raj 
Coomar Bass, 14 B. L. R., 408 : 23 W. R., 187 / and 
Jomnenjoy MiillicJc v. Bossmoney Bosses^ I. L. R., 7 
Colo,, 714 : 9 Q. L. R., 3o3, referred to. Cally 
Nath Bundopadhya v, Koonjo Bbhaey Shaha 

[I. L. B., 9 Gale., 651 

123. Bale in execu- 

tion of decree. — Purchaser, Right of, — Condition 
against alienation. — Where the holder of a simple 
mortgage-bond obtained only a money-decree on the 
bond, in execution of which the property hypothecated 
in , the bond was brought to sale aud was purchased 
by him, he could not resist a claim to foreclose a 
second mortgage of the property created prior to its 
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attachment and sale in execution of his decree. The 
view of the Full Bench of the Calcutta High Court in 
Bmam Momtazooddeen Mahomed y. Raj coomar Bass, 
14 B. L. R., 408; and the decision in Ramu NaiJcan 

V. Pubharaya Mudali, 7 Mad., 229, dissented from. 
Meld, further, that the holder of the money- decree 
in this case could not avail himself of a condition 
against alienation contained in his bond to resist the 
foreclosure. Rajah Ram v. Bainee Madho, 5 N, 

W. , 81, impugned, Khub Chand v. Kalian Das 

[I. L. R., 1 All., 240 

124. Lease granted by 

obligor. Avoidance of — Sale in execution (f decree . — 
An obligee under a bond giving him a charge upon 
land who sues for aud obtains only a money- decree, 
under which he himself purchases the land, the sale- 
proceeds being sufficient to discliarge the debt, cannot 
fall hack on the collateral security for a debt which 
no longer exists. Semhle, — That even if the sale- 
proceeds were not sufficient to discharge the debt, the 
obligee could not, according to the principle laid clown 
in Khub Chand v. Kalian Bas, I. L. R., 1 All., 240, 
avail himself of his collateral security to avoid a lease 
granted by the obligor after the date of the bond. 
Belwant Singh v. Gokaean Peasab 

[I. L. R., 1 All., 433 

125. — Usufructuary 

mortgage . — 'Execution of decree on money-bond . — 
Lien . — A party who had obtained a farming lease for 
a period of years on the miderstanding that he was to 
repay himself the amount of a loan made to the lessor 
out of the surplus usufruct of the estate, not being 
satisfied with his security, sued on the bond executed 
by the lessor and obtained a decree, by executing 
which he realised from time to time nearly the whole 
sum due. Held that the decree substituted another 
means of recovery for the one previously given, and 
if he chose to recover the greater part of his due 
under a decree which, in the place of his farming 
lease, gave him power to sell the property leased to 
him, he could not retain his former status as well. 
Issue Chundee Sein v. Kenaeam Ghose 

[14 W. R., 463 

126. Money -decree, 

Sale under. — Purchaser of property subject to mort- 
gage. — Plaintiff and defendant No. 5 had mortgages 
over the same imoperty, the mortgage of the latter 
being prior to that of the former. Defendant sued 
for the money covered by the kisthundee, and obtain- 
ed a moiiey-clecree, in execution of which the rights 
and interests of the mortgagor were purchased, after 
notice of plaintiff’s lien by defendant No. 5, who 
entered into possession. Held that, under the cir- 
cumstances, the mortgagor’s rights and interests sold 
as above amounted only to the ec^uity of redemption, 
and the sale did not extinguish plaintiff’s right under 
the subsequent mortgage; and that the purchaser 
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could be entitled to retain possession only in case of 
Ills paying off plaintiffs lien. Deo Chand Sahoo 
V . Teeluck Singh ... 14 W. R., 238 

227^ Suit for posses- 

sion by purchaser at sale in execution of decree on a 
mortgage, against mohiirrari tenure-holder of later 
date. — At a sale in 1871, in execution of a decree 
ujDon a mortgage, dated 3rd May 1867, A, purcnased 
the mortgaged lands, the existence of a molcurrari 
granted in 1868 having been notified at the sale. 
Held that a suit by A. against the mokurraridars for 
possession would not lie, the existence of the mort- 
gage being no bar to the creation of a subsequent in- 
cumbrance carrying with it the right of possession. 
JSmam Momtazooddeen v. JR.aj Coomar Doss, 14 JB. L. 
JR,., 408: 23 W. It, 187 ; Oojjee Bundhoo Shantra 
Mohapatter v. Bheenuch Sahoo, 12 W. R., 522 ; 
Sarawan Hossein v, Shahazadah Golam Mahomed, 
9 W. It., 171 ; Qopeenath Singh v. Sheo Sahoy Singh, 
1 W. R., 315, discussed. Kokil Singh u Duli 
Chund. Mitteejekt Singh v . Dum Chxjnh 

[5 C. L. B., 243 

128. JExecution of de- 

cree on mortgage. — Sale in execution of mortgage- 
decree. — On the 9th June 1868, A., the mokurraridar 
of a certain inouzah, mortgaged 8 annas of the 
mokurrari to B., and also gave him a dur mokurrari 
lease of the remaining 2 annas. On the 26tb 
November 1870 A. mortgaged the whole 10 annas 
to C., and on the 14th December 1875 sold a 1- 
anna share of the mokurrari to the predecessor in title 
of the appellants. On. the 11th June 1877 B. ob- 
tained a decree on bis mortgage wbicb he assigned to 
the plaintiff, who in execution of the decree sold 6 
annas of the mortgaged property and himself became 
the purchaser. On the 2nd August 1877 C. obtain- 
ed a decree upon his mortgage, and in execution 
thereof he sold the remaining 4 annas of the 
mokurrari to the plaintiff. Two annas of the 10 
annas share of the mokurrari mortgaged to C. being 
subject to the dur-mokurrari lease to S., the plaintiff 
brought a suit for the rent of the remaining 8 
annas, and in that suit the appellants, who were no 
parties to any of the previous suits, intervened, on the 
ground that the plaintifi: was not entitled to the 1- 
anua share which had been purchased by their pre- 
decessor in title on the 14th December 1875. Held, 
reversing the decision of the Court below, that the 
plaintiff was not entitled as against the appellants to 
the 1-anna share, the subject of tlie sale of the 4th 
December 1875 ; but that if the lower Court on re- 
mand should find the plaintiff to he in possession of 
such share, then a decree for rent should he passed in 
the plaintiff^s favour, leaving the appellants to take 
any steps which they might he advised. JPhool 
Chand v. Kalian Bass, I. L. M., 1 All., 240, dis- 
approved of. Haran Chunder Chose v. Binobundoo 
Bose, 14 B, L, M., 408 : 23 W, JR., 187 j and Harsidas 
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Jit ram v. Joglelcar, I. L. JR., 4 Bom., 57, followed. 
Mahhij Singh v. Acheaj Singh , 

[9 C. L. B., 369 

129. Money-decree, 

JBjfect of sale by mortgagee of mortgaged property 
under. — Assignment. — JRurchaser at sale in execu- 
tion of decree. Right of — Lien.— A. mortgaged pro- 
perty to B. , u'ho assi gned his mortgage to TJ. U., under 
an imregistered instrumetit, assigned his interest to 
the plaintiff. The plaintiff then obtained a money- 
decree against A. personally and put up the property 
for sale, and it wars pnrcliased on the plaintiff’s 1)6- 
balf. On going to take possession, the plaintiff was 
successfully obstructed by K., a person wlio had 
already purchased it at an auction sale in execution 
of a money -decree obtained against A. by anotlier 
creditor. The plaintiff having, before the date of 
his decree, obtained a second assignment duly re- 
gistered from C., sued upon it, and obtaining a de- 
cree against the mortgaged property, j>ut it up for 
sale, and became the purchaser in his own name. 
On going to take possession he was obstructed by the 
defendant, who had bought it in execution of a incney- 
decree against B., the former successful purchaser 
and obstructor. Held that, although the mere taking 
of a money-decree for a mortgage-debt does not ex- 
tinguish the lien, still, 'when the mortgagee proceeds 
to satisfy such decree by the sale of his security, the 
interests of both himself and his Judgment- debtor in 
the said security pass to the auction-purchaser. The 
particular nature of the right acquired by the pur- 
chaser at a sale does not depend on the form of the 
decree on wliicli the mortgagee has proceeded to 
satisfy his Judgment-debt. What the mortgagee 
really seeks when he proceeds to sell, whether under 
a decree for sale or a simple money-decree, is to obtain 
satisfaction out of his security, — in fact, to enforce 
his lien ,* and although the proceeding may be in 
execution of a money- decree only, be cannot retain 
his lien for enforcement qua mortgagee, if the debt 
he not discliarged by a second sale of tlie same pro- 
perty. JBmani Momtazooddeen Mahomed v. Rajeoo- 
mar Boss, 14 B. L. R., 408 ; Bhug ohuttg Bossee v. 
Shama Churn Bose, I. L. R., 1 Calc., 387 ; and 
Ba7mi Haikan v. Siibharag a liludali, 7 Mad., 229, 
followed. Khubchand v. Kaliamdas, I. L. M., 1 All., 
240, dissented from. Naesidas Jitbam «. JoG- 
LEKAE . . . I. L. B.., 4 Bom., 57 

ISO. Money-decree . — 

Bifference hehoeen execution on inoney-decree on m 
mortgage and one 7iot on morUage. — Might of pur- 
chaser. —Where a mortgagee is entitled to a personal 
decree against the mortgagor, or his heir, or repre- 
sentative, and takes a mere money- decree against him 
upon the mortgage, without any direction that the 
amount of the decree shall be recovered by sale or 
otherwise from the mortgaged property, the mort- 
gagee has nevertheless the right to attach and sell 
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tliat x^i'operty under tlie money- decree, and such sale 
transfers to the purchaser the interest both of mort- 
gagor and mortgagee in the same manner as if the 
sale had been made under an express direction in the 
decree. Even though the officer of the Court should 
mention merely the right, title, and interest of the 
mortgagor as what is sold, the interest of the mort- 
gagee who has promoted the sale passes by way of 
estoppel, although the mortgagee executes no con- 
veyance to the purchaser. The only difference in 
execution between a money-decree upon a mortgage 
and one not upon a mortgage is that where the mort- 
gaged lands are attached under the former, their sale 
« is deferred until six months or some other reasonable 
period expires, in oi'der to give the mortgagor an op- 
p)ortunity to redeem, which he would have in a suit 
for foreclosure or redemption. Haei v. Lakshman 
[I.,L. R., 5 Bom., 614 

131, Mortgage-decree. 

— Lien . — Bale in execution. — Purchaser. — Where 
a mortgagee obtains a decree against his mortgagor 
for sale of the mortgaged property to satisfy his debt, 
he cannot sell that property reserving his own rights 
over it, because it is for the very purpose of satisfying 
those rights that the sale is made. And if, instead 
of obtaining a decree for tlie sale of the mortgaged 
property, tiic mortgagee obtains only a simple money- 
decree and sells the mortgaged property under it, he 
is precisely in the same position as far as his own 
interest is concerned. In either case, the purchaser 
at the execution sale takes the property sold free from 
the mortgagee's lien. But where the mortgagee puts 
up the mortgaged property for sale at a time when 
the mortgagor lias no longer any interest in the pro- 
perty, then nothing passes by the sale, and the exe- 
cution-purchaser does not get any benefit from the 
fact that, previously to the sale, the mortgagee had a 
lien on tlie property. Bmani Momtazooddten Ma- 
homed V. Raj Coomar Dass, 14: B, L. R.y40S ; Gopee 
JBundkoo Shantra Mohapatturw Kalee JPudoo Bo- 
ner jee^ 23 TF. R., 338; Ramhant Rogv. Rajkishore 
Lebf 24 W. R., 94 ; Khub Chand v. Kallian JDas, 
I. L. R., 1 All.i 240 ; and Lossmoneg Dossee v. 
Jonmenjog MidliclCi 1. L. A., 3 Calc., 56'5, discussed 
and explained. Ramanath Dass v. Boloeam 
PHOOEU lSr 

[I. L. E., 7 Calc., 677 : 9 C. L. E., 233 

JS2. — Mortgage-decree. 

- — Sale in execution. — Mortgagee’s lien. — A mort- 
gagee who elects to take a money-decree, and be- 
comes himself the purchaser of the property mort- 
gaged at a sale in execution of that decree, may bring 
a suit to enforce his lien against a person who pur- 
chased the right, title, and interest of the same debtor 
in the same property at a prior sale in execution of a 
prior money-decree. JDossmoneg Lossee v. Jonmen- 
jog Mullieic, L L, R., 3 Calc., 56’5, overruled. JON- 
MENJOY Mullick V . Dossmoney Dossee 

[L Ii. B., 7 Calc., 714 : 9 C. L. B., 363 
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133, Subsequent suit 

by mortgagee to enforce his lien on the property 
mortgaged . — The plaintiff, a mortgagee of certain 
specillc property, given as security for an advance, 
obtained a money-decree against the representatives 
of his debtor. A third person having a claim against 
the same debtor, seized and attached the specific pro- 
perty mortgaged to the plaintiff, and sold it to A., 
who had notice of the plaintiff's lien. The plaintiff 
then brought a suit against A. and the representa- 
tives of his debtor to have bis lien declared and debt 
satisfied. Meld that, notwithstanding the plaintiff's 
previous money-decree, he was still entitled to enforce 
his lien against the property pledged. Rajkishoee 
Shaw v. Bhadoo Koshoo . I. L. B., 7 Calc,, 78 

134, — Purchase by 

mortgagee. — K. D., a Hindu widow, by deed, ap- 
jJointed li. S. to be her general mooktenr, for the 
conduct of certain suits in her name, which were 
pending in respect of the estate of her deceased hus- 
band. By this deed, dated September 25th, 1858, 
she covenanted to repay him, within two months of 
the successful termination of the suits, all moneys 
properly disbursed by him on her account, &c.," and 
also to i^ay him an additional sum as remuneration to 
himself. R. S. entered on the conduct of her busi- 
ness, and advanced certain moneys on her account ; 
and ill October 1859 K. D. executed in his favour 
a second deed, by wliich she mortgaged to him her 
share in the estate of R. M., deceased, which was in 
the hands of his executors, and my decrees, 24 and 
25, in the Zillah Court, and the decree in the Supreme 
Court, and the right and interest of all the said de- 
crees and all other real and personal properties be- 
longing to the said estate." By a decree of the High 
Court of 2Sth July 1862 in one of the suits brought 
by K. -D., the estate of R. M. was declared to con- 
sist of a share of a certain talook, of a share of a 
house ill Calcutta, and of a certain sum of money ; 
and K. D. was declared to be entitled to one moiety 
thereof. K. D. afterwards obtained an order for 
possession, and held possession of the said talook until 
August 1866. R. S. continued the conduct of K, 
I)Js business, and advanced more money on her 
account, in respect of which, on May 31st, 1865, he 
brought a suit against her ; and on September 21st, 
1865, obtained a decree in his favour. Under this 
decree he attached the right, title, and interest of 
K. B. in the estate of R. M. ,* and on 25th 
June 1866 it was put up for sale, and purchased by 
R. S. himself. In a suit brought by M. D. against 
R. S, among other things for an account , — Meld that 
R. S. was a trustee for K. X). in respect of her share 
in the estate of R. if., -whicb he had purchased in 
execution of his decree. Ivamini Debi v. Ram- 
YOCHAN SlEHAE . . 5 B. L. B.» 450 

135, Lien of mort* 

gagee on sale of rights title, and interest of mart* 
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gag or . — Writ of fi. fa, — FiircJiase at Sheriff^ s sale 
at instance of mortgagee. — N.^ if., and Q. borrow- 
ed from B. a sum of R12,000, to secure repayment 
of wliich tlicy executed in lier favour a joint and 
several bond in May 1863 for payment of tlie said 
sum witli interest on the 6th May 1864, and also a 
warrant to confess judgment on the bond on the 
27tli April 1864. M., and G. executed a mort- 

gage, in the English form, of certain property to R., 
purporting to do so in pursuance of an agreement 
alleged to have been entered into between them and 
JS. at the time the money was advanced by B. in 
18G3 ; but the evidence was not sufficient to show 
that such agreement had been entered into. Under 
a wuut oifi.fa. issued previously to the mortgage of 
1864, — oiz., on the 23rd of March 1864, — in a suit 
against if, and iV., the Sheriff sold to A., on the 7th 
July 1864, the right, title, and interest of if. and N. 
in *'the mortgaged property. Assuming that an 
agreement to mortgage had been entered into in 
1863, A, had no notice of such agreement. After 
this, a writ oifi.fa. w^as issued hy the Sheriff, at the 
instance of JB., in execution of a decree which B. 
had caused to he entered upon the bond of May 
1863 ; and under that writ the Sheriff, on the 22nd 
February 1866, sold the right, title, and interest of 
if., if., and G. in the mortgaged property, and A. 
became the purchaser. The purchase-money at this 
sale Avas paid to B., and A, entered into possession of 
the property. In a suit hy B. against A. and others 
on the mortgage of the 27th of April 1864, for fore- 
closure or sale of the property, the Court below 
(PHEA.E, J.) held that the fi. fa. issued on the 
23rd of March 1864, previously to the mortgage, 
must he taken to have operated against the share of 
if. and N. from the date wdien it was issued ; that 
even if there wuis an agreement to mortgage, as 
alleged, then, although as against N., M.] and G. 
themselves, a Court of Equity wmuld treat such 
agreement as equivalent to an actual mortgage, yet 
it would not do so as against a j)iirchaser under the 
fi, fa, wuthout notice ; and that the sale of the 7th 
July 1864, tlierefore, passed the shares of if. and N. 
to A. free of any rights or equities of B. Further, 
that the sale by tbe Sheriff of the 22nd February 
1866, having heen effected at the instance of B. for 
the purpose of realising the mortgage-debt, was 
operative, as between B. and A., to pass to A. the 
entire shares of if., if., and G. in the property free 
of B.^s mortgage lien. Held on appeal that no 
agreement to mortgage being established, the sale hy 
the Sheriff to A. in 1864 overrode the mortgage to 
R., and passed to A. the shares of if. and N. Held, 
further, that the sale hy the Sheriff in 1866 being of 
the right, title, and interest of if., if., and G., and 
made at the instance of R., without notice of her 
mortgage, and R. having received the purchase- 
money, which would appear to have been estimated 
on the value of the unencumbered shares, and no 
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Effect of taking: money-decree on mort- 
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objection having been made to the sale by the mort- 
gagors, who had allowed A. to hold unchallenged 
possession ever since, the entire equitable estate in 
the share of G. must he taken to have passed to A. 
A mortgagee is not entitled by means of a money- 
decree obtained on a collateral security, such as a 
bond or covenant, to obtain a sale of the equity of 
redemption separately. To allow him to do so would 
deprive the mortgagor of a privilege which is an 
equitable incident of the contract of mortgage, — 
namely, a fair allowance of time to enable him to 
redeem the property. Bhugoobutty Dossee v. 
Shamachfen Bose . . I. L. B., 1 Calc., 337 

136. JPrioritg of 

mortgage. — Bale to enforce lien on land. — On the 
IStli July 1864 two undivided brothers executed a 
mortgage of their joint property to the plaintiff for 
RoOO, and on the 8th January 1868 they executed 
another mortgage of the same |)roperty for 111,000 
to the defendant, who registered it under Act XX of 
1866. In August 1871 a suit was brought against 
the brothers by the plaintiff on the mortgage of 
1864, and a decree for the sum due w'as made in 
Octol)er 1871, directing that if the sum due ’ivas not 
ijaid w’itliin two months the mortgaged property 
should be sold. In March 1872 the j)i’operty was 
sold in execution of the above-iiieiitioned decree and 
bought by the plaintiff, wdio was duly put into pos- 
session. In 1871 a suit was brought against the 
brothers on the mortgage of 1868 by the defendant; 
a decree was made similar to that in the above-men- 
tioned suit, a sale of property was had, and it was 
bought by the defendant. The plaintiff was there- 
upon dispossessed and referred to a regular suit, and 
the defendant was put into possession. This suit 
was then brought hy the plaintiff , the first mortgagee 
and purchaser, to eject the defendant, the second 
mortgagee and purchaser, and the lower Appellate 
Court making a decree in favour of the plaintiff the 
defendant filed this second appeal. Held that the 
plaintiff having bought the rights and intorosts of 
the mortgagors under a sale held prior to the sale to 
the defendant, the mortgagors had no right or inter- 
est to sell to defendant j but that as the pureliase by 
Xffaiiitiff was subject to the mortgage to the defend- 
ant, and as defendant was not a party to plaintiff^s 
mortgage suit, defendants right as mortgagee was 
not affected by the sale to the plaintiff^ though 
effect could not be given to that right in the present 
suit. Venkatanaeasa'mmah r. Rami AH 

[I. Ij. B,, 2 Mad., 108 

(c) Pfechasees. 

137. Effect of sale, — Mortgaged 

property sold subject to right to redeem. — Burchase 
as agent. — When mortgaged property is sold at 
auction subject to a mortgagor’s right to redeem. 
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tile mortgagor's equities follow tlie property even 
wheu it turns out that the purchaser bought as 
agent, and not as principal. Munsooe Ali Khan 

Ojoodhxa Ram Khan . * 8 W. R.j 399 

138. ^ Priority of debt 

on sale after hypothecation, — Land subsequently 
sold is liable for a debt for which the land was pre- 
viously hypothecated. Sahagoea Chakiyae 'o, 
Ritthna Muhali . . . .5 Mad., 457 

139. — Lien, — Uighfof 

purchaser, — Purchase hy mortgagee. — A, being in- 
debted to B., bound himself by deed not to alienate 
his rights in certain property until his debt to B. was 
satisfied ; if he did alienate, provision was made for a 
decree to issue and to be executed. A, subsequently 
gave a putni of the property to C. After the creation 
of the putni, B. obtained and executed the decree 
provided for in the deed between himself and A., and 
purchased in execution the right of A. in the pro- 
perty, and afterwards sold the same rights to the 
plaintiff. Held that, in a suit against C, to set aside 
the putni, the, plain tiff had no right to set it aside, it 
having been created prior to his purchase from R., 
and the lien possessed by B, had not passed to him. 
Eeseine n. Dhitn Kishen Sein . 8 W, B., 291 

SooNEY Ram Marwabee v, Byjnath Koobe 

[10 W. B., 88 

Bee SoHJHAEEB CooMAB IS, Rameshhe Panda. 

Rameshfe Panda v. Sohjhaeee Coomab 

[4 W. B., 32 

140. — Mffect of suh- 

sequent mortgage. — Merger. — A creditor holding a 
mortgage on the lands of his debtor does not neces- 
sarily surrender that mortgage, or low'er its priority, 
by taking a subsequent mortgage, including the 
same lands with other lands, for the same debt. 
Whether the earlier mortgage becomes merged and 
extinguished or not is a question of intention. 
Goluknath Misseb V, Lalla Peem Lal 

[I. li. B., 3 Gale., 307 

141. Sale in execution 

of decree. — Purchase subject to mortgage securities. 

— ^Extinguishment of lien on purchase hy mortgagee, 

— Defendant No. 1 (G. C.), on 9th August 1863, 
borrowed money from plaintiff upon a bond, hypo- 
thecating property by way of simple mortgage. On 
27th August 1867, he executed a similar instrument 
in favour of defendant No. 2 (G. B.) on a further 
loan. On 13tli May 1867, he executed a second bond 
in favour of plaintiff for the amount (principal and 
interest) due under the first bond. On 29th May 
1869, plaintiff obtained a decree against defendant 
No. I for the money due under the bond of 13th 
May 1867, and on 30th July 1870 defendant No. 2 
(G. R.) also obtained a decree upon his bond against 
the said debtor. In execution of plaintiff^ s decree, 
the property was sold and purchased by decree- 1 
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bolder on 25th August 1870. After this G. R. also 
executed his decree and attached the property, which, 
notwithstanding plaintiff's objection, was put up to 
sale and purchased by G. R., who obtained posses- 
sion. Plaintiff* sued to have the sale to the latter set 
aside and his own purchase upheld. Held that 
plaintiff, on purchasing at the sale in execution, took 
subject to the defendant's security to this extent, that 
the defendant by paying off the prior debt might 
establish his own security. Reid that the question 
whether plaintiff's first security was extinguished by 
his taking a second security, covering the original debt 
with interest, would depend upon the intention of the 
parties, wdiich, in this case, w^as shown by tlie original 
bond having remained in the possession of the creditor. 
Gopee Bhndhoo Shantea Mohapattee is. Kadee 
PxTDo Baneejeb . « . 23 W. B., 338 

1.42. Extinction of 

charge. — Intention of parties. — Presumption. — 
Whether a mortgage, paid off, has been kept alive or 
extinguished, depends upon the intention of the 
parties ; the mere fact that it has been paid off not 
deciding the question wdiether or not it has been 
extinguished. Express declaration of intention will 
cause either the one result or the other, and in the 
absence of such expression the intention may be 
inferred, either one way or the other. A lender of 
money upon a mortgage, which, however, having been 
made by a person not having authority to charge the 
greater part of the property included in it, was to 
that extent invalid, relied upon a charge effected in 
a prior paid-off mortgage to another mortgagee of 
the same property. The balance due for the prior 
moi'tgage-debt had been paid out of the money 
advanced on the later, and the prior instrument had 
come into the possession of the present mortgagee. 
Reid that it must be presumed, in the absence of 
any expression of intention to the contrary, that the 
borrower, who claimed to be the owner of the 
property wdiich he attempted to charge, intended that 
the money should be applied in paying off and extin- 
guishing the prior mortgage, there being no interme- 
diate incumbrance. It being also presumable that 
the lender lent the money upon the security of the 
later mortgage, he did not become entitled to an addi- 
tional security merely because that which he had 
taken had thus proved invalid in part. Reid, there- 
fore, that the prior mortgage had been extinguished. 
Mohesh Lal v. Bawan Das 

[I. L. B .3 0 Calc., 961: 13 C. E. B., 221 
L. B., 10 I. A., 62 

143. — — - Two mortgages 

to same mortgagee. — Merger of first mortgage , — 
Intention, — Decree on second mortgage, — Other 
mortgagees not made parties to suit. — Purchaser 
at auction sale, — Priority, — Suit by purchaser for 
possession, — Right of other mortgagees to redeem . — 
Form of decree. — On the 15th of July 1870 certain 
lands wxre mortgaged by their owners {S, and his 
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sons) to S., with possession under a registered mort- 
g<age. On the 11th of June 1871 the same lands were 
mortgaged without possession to the defendant ; on 
the 10th of June 1873, a second mortgage, pur- 
porting to give possession, was executed to R. ; 
on the 12th of June 1873 a second mortgage, also 
purporting to give possession, was x^assed to the 
defendant; on the 15th of November 1877 R. 
obtained a decree against the mortgagors upon his 
mortgage of 10th .lime 1873, and sold the lands, 
which were purchased by the plaintilf. The plaintiff 
sought to obtain possession, but was obstructed by 
the defendant. He thereupon brought this suit. 
The defendant contended that he had not been a 
party to the suit by R., and was entitled to pos- 
session, and offered to pay to the plaintiff the amount 
of his purchase-money, or to vacate the lands on 
satisfaction of his own mortgage lien. Reid that the 
question whether R.^s mortgage of the 15th July 
1870 was to be regarded as merged in his second 
mortgage of 10th June 1873, so as to deprive him of 
priority of title over the defendant, depended on the 
intention of the parties to the said mortgage, and 
there was nothing in the second mortgage-deed to 
show an intention to forego the benefit of the secu- 
rity created by the prior mortgage- deed of 15th July 
1870, which was neither given uj) to the mortgagor, 
nor cancelled at the time, but remained with R. 
until handed over to the plaintiff with the other title- 
deeds. Under these circumstances the decree x^assed 
on the loth November 1877 conferred an absolute 
title on the plaintiff, who purchased at the auction 
sale free from all incumbrances created by the mort- 
gagor subsequent to the mortgage of 15th July 1870. 
The defendant, however, not having been made a 
party to R.^s suit to enforce his security, did not 
lose his right of redemption, which still remained to 
him. The xfiaiutiff, therefore, xmrchased the prox)erty 
subject to the defendant’s right of redemption. The 
Higli Court passed a decree ordering the defendant to 
deliver up possession to the plaintiff, hut that he (the 
defendant) should be at liberty to redeem by payment 
to the plaintiff within six months of the amount 
which would he due on the mortgage of the 15th July 
1870, if the same had remained unaffected by the 
mortgage of 10th June 1873, or, in default, should 
remain for ever foreclosed. Ditllabhdas Detchand 
n. Lakshmandas Saeppchand 

[I. L. B., 10 Bom., 88 

144, Merger of 

right of suit upon a mortgage in a suhsequent decree 
thereon . — Questions as to execution between parties 
to a suit. — Act XXIII of 1861, s. 11 . — Upon a 
mortgage of land made little less than sixty years 
before the present suit, a decree followed in 1825 to 
the effect that an account having been taken of 
what was due on the mortgage, the mortgagor might 
at any time make a tender of such mortgage-money 
wfith interest up to date, and require that the land 
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should be restored. The plaintiff, representing the 
interest of the original mortgagor, sued for redemp- 
tion of the mortgage, treating the above decree as 
regulating the rights of the parties from the time 
when it was made. Meld that the right of tlie 
plaintiff was a right to execute the above decree, 
subject to the law of limitation, and not a right to 
obtain a decree for redemx^tion and possession ; the 
law also x>rovidiiig that questions between the x>arties 
to a suit relating to execution of decree must be 
determine 1 by the order of the Court executing it. 
Haei llAVJi Chiplunkae -y. Shapueji Hoemasji 
Shep . . . . I. Ii. R., 10 Bom., 461 

145. First mortgage 

paid off hg third mortgagee in ig^iorance of second 
mortgage. — Registration. — Xotice. — Intention to 
keep alive first mortgage presumed. — S. mortgaged 
land to P. Q. subsequently obtained a decree, by 
consent, against S., creating a charge on the same 
and other land, and registered the decree. A., in 
ignorance of Q-.^s decree, paid off F.^s mortgage, hut 
took no assignment thereof, and took a mortgage 
from S. of all the land covered by G.^s decree. In a 
suit by G. against S. and A. to enforce payment of 
his mortgage-debt, — Reid that A., not having had 
notice of G.^s decree, was entitled to stand as first 
incumbrancer in respect of the money paid to dis- 
charge F.^s mortgage ; and that, even if registration 
was legal notice, an intention to keep alive F.^s mort- 
gage was to be presumed in favour of A., in accord- 
ance with the ruling of the Privy Council in Qokul 
Ross Gopal Ross v. Ramhiix Seochand, R. P., 11 
I. A., 126. Gangadhaea v. Sitaeama 

[I. L. B., 8 Mad., 246 

146. Condition against 

alienation. — Lis pendens. — The prox)rietor of certain 
iinmoveahle property mortgaged it in July 1875 to 
K., and in Sex)temher 1875 to L. In October 1878 
he sold the xn'OXDcrty to K. In November 1878 L. 
obtained a decree on his mortgage-bond for the sale 
of the property. The suit in which L, obtained this 
decree was xmiuliiig. when the x3i'ox)erty was sold to 
K- K. sued L. to have the property declared exemx)t 
from liability to sale in the execution of L.^s decree, 
on the ground that the mortgage to L. was invalid, 
it having been made in breach of a condition con- 
tained ill jST.’s mortgage-bond tliat the mortgagor 
would not alienate tlie property until the mortgage- 
debt had been x>aid. Reid that the x>urchase by K. 
of the equity of redemption did not extinguish his 
security, it being his intention to keep it alive ; and 
that the purchase of the x^i'operty by K. while Lf s 
suit was xiending did not prevent AT. from contesting 
the validity of L’s mortgage, so far as it affected him,- 
011 the ground that it was an infringenieut of the 
stipulation in the contract between liim aud the mort- 
gagor. Lachmik Naeain V. Koteshae Nath 

[I. Ii. B., 2 AIL, 826 
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147 . RigMs of parties on sale. — 

JBrior and puisne mortgagee. — Ptcrctiase hy prior 
mortgagee of equity of redemption at a Court sale . — 
Mvidence of intention to Iceep mortgage alive.'— 
Where a prior mortgagee purchased the equity of re- 
dcnaptioii at a Court sale, — Meld, following the Pull 
Bench ruling in Mulchand Kuher v. Lallu Triham, 
■I. h. E., 6 Bom., dOd, that in a contest between him- 
self and a puisne mortgagee he was entitled .to fall 
hack upon his original mortgage and to retain pos- 
session until his mortgage was paid olf. Generally, 
slight evidence will suffice to show that the prior 
mortgagee intended to retain the benefit of his mort- 
gage. The fact that the mortgage-deed remains with 
the mortgagee who purchases, is evidence that he 
intends to retain the benefit of his mortgage. Shan- 
TAPA Baeapa . . I. Ij. R., 6 Bom., 561 

148 . Sale under 

second of two mortgages. — Payment under order of 
Court without jurisdiction hy purchaser to first mort' 
gagee.— Extinguishment of mortgage lien, — Where 
the former of two mortgagees, to whom a certain per- 
son hypothecates his estates, accepts from the auction- 
purchaser, who buys a portion of the estates when 
they are sold on foreclosure of the second mortgage, 
a sum of money assessed hy a Civil Court as the 
equivalent of the former mortgagee’s prior charge 
on the estates, no successor of the former mortgagee 
can again proceed to sell up the estates, even though 
the Court which assessed the money-value of the 
charge on the estates may not have had the juris- 
diction to do so : for in accepting the money, the for- 
mer mortgagee released the estate from all further 
liability under his bond. Jankee Pershad r. Ajoo- 
DHYA Doss ... 25 W. R., 257 

149. ^ Purchase hy 

first mortgagee after second mortgage. — Set-off of 
first mortgage against purchase-money. — Priority . — 
If the first mortgagee purchases the property mort- 
gaged after a second mortgage is created uj)on it, he 
does not thereby lose the benefit of his first mort- 
gage if the money due under the first mortgage be 
set ofi; against the consideration of the sale. Accord- 
ingly, where a second mortgagee obtained a decree 
upon his mortgage subsequently to a sale of the 
mortgaged property to the first mortgagee, who had 
been allowed to set off the money due to him on his 
mortgage against the consideration, the latter is en- 
titled, as against the auction-purchaser at the sale in 
execution of the decree, to priority in regard to his 
mortgage. Bissen Doss Sing-h v. Siibo Pebshad 
S iNG-H , . » . . 5 C. Ii. R., 29 

150. p’irst and second 

mortgages. — Assignment by mortgagee. — Eights of 
assignees. — In March 1865 the proprietors of a cer- 
tain share in a certain village mortgaged the share 
to E., giving him possession of the share, and sti^m- 
lating that the mortgagee should take the j>rofits of 
the share in lieu of interest, and that the mortgage 

' lU 
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should he redeemed on payment of the principal sura 
without interest. In April 1865 E. mortgaged his 
rights and interests under the mortgage of March 
1865 to S., retaining possession of the share. In 
Pebruary 1869 the proprietors of the share again 
mortgaged it to E. for a further loan. Under this 
mortgage E. was entitled to take the profits of the 
share in lieu of interest, and the mortgage was re- 
deemable on payment both of the principal sum due 
thereunder and of that due under the mortgage of 
March 1865, without interest, or the mortgagors 
were entitled to redeem a certain portion of the share 
on payment of a proportionate amount of such sums, 
without interest, on a particular day in any year. 
In August 1872 S', obtained a decree on the mort- 
gage of April 1865, directing the sale of E.^s rights 
and interests under the mortgage of March 1865 in 
satisfaction of such decree. In May 1874 E. as- 
signed hy sale to W. his rights and interests under 
the mortgage of Pebruary 1869, retaining possession 
of the share. In April 1877 E.^s rights and in- 
terests under the mortgage of March 1865 were 
sold in execution of the decree of August 1872, and 
were purchased hy S., who obtained possession of the 
share. Meld, in a suit hy N, against S. to obtain 
possession of the share in virtue of the assignment of 
May 1874, that, under the circumstances of the 
case, 8. was entitled as against N. to the possession 
of the share as first mortgagee. Sahai Pandey v. 
Sham Naraih . . I. L. R., 2 All., 142 

151. First and second 

mortgagees. — Purchase of mortgaged property hy 
first mortgagee. — The first mortgagee of certain px'o- 
perty purchased it at an execution sale. The second 
mortgagee of such property subsequently sued the 
mortgagor and the first mortgagee to enforce his 
mortgage by the sale of such property. Meld that 
the first mortgagee was entitled to resist such sale, 
by virtue of being the first mortgagee, until his 
mortgage-debt was satisfied; and the fact that he 
had purchased the property mortgaged to him did 
not extinguish his mortgage, which must be held to 
subsist for his benefit. Gaya Prasad v. Salih Pra^ 
sad, I. L. E., 3 All., 682, followed. Hab Peas ad v. 
Bhaq-wab Das . . I. L. R., 4 AIL, 196 

152. — First and second 

mortgagees. — Purchase of mortgaged property by 
mortgagee. — G., the mortgagee of certain property, 
having purchased a portion thereof, sued (i)'the mort- 
gagor ; (ii) P., to whom another portion of such pro- 
perty had been mortgaged before such property had 
been mortgaged to G,, and who had purchased such 
portion subsequently to the mortgage of such pro- 
perty to G. and Gds purchase ; and (iii) M., who lm,d 
purchased a third portion of such property subse- 
quently to G.’s ipurchase, for the enforcement of his 
lien on such property. Meld hy Stuart, O. 
Oldeield, J., and STEAiaHT, J, (Peabsoh, J,, 

6 ic 
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dissenting), that, inasiniich as it was the manifest in- 
tention of P. to keep his incimihrance alive, and for 
his benefit to do so, F’s purchase did not extinguish 
his incumbrance, and he was entitled, as prior incum- 
brancer, to resist Q.^s claim to bring to sale the por- 
tion of the mortgaged property purchased by him. 
Heidi also, by Oldeield, J., and Steaight, J. 
(Peaesok, f/., dissenting), that (?., notwithstanding 
he had purchased a portion of the mortgaged pro- 
perty, might throw tlie whole burden of his mort- 
gage-debt on the portions of the mortgaged property 
in the mortgagor’s possession and in ilP’s possession, 
but he could not have thrown it on the portion of 
such property in P.’^ possession. Gaya Peas ad v. 
SAiiiK Peasad. Gaya Peasad v. Gaya Peasad 
[I. I.. B., 3 AH., 682 

3 _ 53 , - Condition 

against alienation. — iBirst and second mortgagees . — 
Hurcliase by mortgagee of mortgaged property. — A 
transfer of mortgagee! property in breach of a condition 
against alienation is valid except in so far as it en- 
croaches upon the right of the mortgagee, and, with 
this reservation, such a condition does not hind the pro- 
perty so as to prevent the acquisition of a valid title 
by the transferee. CJmnni v. Tlialcur Has, 1. L. B,, 

1 All., 126 ; Mill Cliand v. Balgohind, 1. L. R., 1 All., 
610 } and LaoJimin Narain v. KotesJiar Hath, I. L. 
R., 2 All., 826, observed on. A mortgage is not ex- 
tinguished by the purchase of the mortgaged pro- 
perty by the mortgagee, hut subsists after the pur- 
chase, when it is the manifest intention of the mort- 
gagee to keep the mortgage alive, or it is for his 
benefit to do so. Gaya Prasad v. Salik Prasad, I. 
L. Pm 3 All., 682 ; and Ra,mu Naikan v, Suhharaya 
Mudali, 7 Mad., 229, followed. It is not absolutely 
necessary for the first mortgagee of property, -when 
suing to enforce his mortgage, to make the second 
mortgagee a party to the suit. If the second mort- 
gagee is not made a party to the suit, he is not bound 
by the decree which the first mortgagee may obtain 
for the sale of the property, but can redeem the 
property before it is sold; hut if he does not redeem, 
and the property is sold in execution of the decree, 
his mortgage will he defeated, unless he can show 
some fraud or collusion which would entitle him to 
defeat the first mortgage or to have it postponed to 
his own. The ruling of Tuenee, J., in Khub Chand 
V. Kalian Das, I. L. R., 1 Mad., 240, followed. In 
July 1874 a usufructuary mortgage of certain im- 
moveable property was made to D. In July 1875 a 
portion of such property was again mortgaged to D. 
The instrument of mortgage oh this occasion contained 
a condition against alienation. In July 1877 the 
whole property was mortgaged to N, In October 
1877 it was again mortgaged to D. H. sued the 
mortgagor on his mortgage in July 1877, and on the 
29th September 1879 obtained a decree against him 
for the sale of the property. In October 1879, the 
mortgagor sold the property to D. in satisfaction of 
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his mortgages of July 1875 and October 1877. Z). 
did not ofi’er to redeem mortgage, and on tlic 
20th November 1880 the property was put up for sale 
in execution of H.’s decree ulsjection to the sale 

having been previously disallowed), and wasptirehased 
by A. D., who was still in possession under his mort- 
gage of July 1874, then sued A. for a declaration of 
Ills proprietary right to the property, claiming hy 
virtue of his mortgages and the sale of October 
1879. Held, ai)plying the rules stated above, that 
H.^s mortgage of July 1877 could not affect 
right under his mortgage of July 1875, hut N. took 
subject to such mortgage; nor could the auction-sale 
of the 20th November 1880, which took place in 
enforcement of ISf/s mortgage, affect prior mort- 
gages ; and therefore the condition against alienation 
made in Dds favour had no prejudicial -effect on the 
right of A, under his auction- purchase ; that the 
imrchase hy D. of October 1879 did not extinguish 
his prior mortgages, but such mortgages were still 
subsisting, and A. purebased subject to them : that 
there having been no fraud or collusion on Hds part, 
A. must be held to have purchased subject only to 
D.^s prior mortgages and not subject to D.^s mortgage 
of October 1877. Held also that, as D's purchase 
of October 1879 was made without N. having had 
an opportunity of redeeming D.^s prior mortgages, 
D.^s purchase was subject to N/.s‘ mortgage of July 
1877, and therefore could not deprive A. of what he 
had purchased at the auction-sale of the 20th Novem- 
ber 1880. Held, therefore, that all the relief that D, 
was entitled to was a declaration that, as prior mort- 
gagee under the mortgages of July 1874 and July 
1875 he was entitled, as against A., to retain posses- 
sion of the property, until such mortgages were 
satisfied. Ali Hasan Dhieia 

[I. L, B., 4 AIL, 518 

154. — Pirst and second 

mortgages. — Payment by purchaser of moodgaged 
yrogertg of first mortgage, — Right of fur chaser to 
benefits of first mortgage. — Right of second mortgagee 
to bring to sale mortgaged projgeTty. — The pur- 
chasers of the equity of redemption of land which had 
been mortgaged in 1866 and 1874 to different persons, 
paid off* the prior mortgage. Tlie second mortgagee 
sued to bring the property to sale in satisfaction of 
his mortgage. Reid that the prior mortgage was 
not extinguished, and that the purchasers of the 
equity of redemption had, hy paying off that mort- 
gage, acquired an equitable right to its benefits, 
which they could use against the second mortgage. 
Gokaldas Gopaldas v. Pdiranmal Premstilclidas, I. 
L. R., 10 Calc., 1035, followed. Per Oldfield, 
J. (Mahmood, j., dissenting), that the prior mort- 
gage afforded a defence against the claim of the 
second mortgagee seeking to bring the j>ropei‘ty to sale. 
Gokaldas Gopaldas v. Puranmal Premsukhdas, 
I. L. R., 10 Calc., 1035, followed. Per Mahmood, 
J„ that the ruling of the Privy Council in Gokaldas 
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mortgage; and that there Pv'o'- 
equity of redemption held ti l*, •® of the 
plaintiff’s mortgage of 187^ n. f ti* «m 
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mortgages.— Payment and second 

P^rtyoffJt mortgZe^.lsfZ:/ 

benefits oj first mortgaoe f to 

gagee to bring to sale m elf ^ -9 bt of second mart. 

compulsory registration.— Act 
At a sale in execution of alcrff / ob- 

tain property which was It tvl+1'^' P">'chascd cer- 
mortgages,— the first under an i*™^ .subject to two 
laTOur of M. and dated in 1872 <lood in 

a registered deed in favour o/V * *i'®, "“fov 
Ibe registration of both deeds' 
former under Act YIli of 1 optional, the 

under Act III of 1877 r "''“f ‘be latter 

mortgage under the registere?T‘‘l"*i^ satisfied the 

-i J. ,u, rSS“»2S*‘S 


MORTGAGE— oojjfeVKci?. 

S. SALE OP MORTGAGED PEOPEETY- 
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' (c) PvnCBASSs.8~continued. 
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MOBTGxlGE — voiitimied. 

6. SALK OF MORTGAGED PROPERTY— 
coniinited, 

{(•) PuECnASBES — continued. 

B,iglits of parties on continued. 

fi.s secoiKl mortgagee only to be solcl.’^ Per OiirriELD, 
J., that the second mortgagee could not bring the 
land to sale so as to oust the first mortgagee, whose 
mortgage was nsnfriictuary, and get rid of the first 
mortgage without satisfying it; but that he had a 
right to sell such interest as he possessed as second 
mortgagee. 19er Steaight, J., that the plaintiff 
was entitled to bring to sale the property charged to 
him under his mortgage of 1874, subject to the 
rights existing in favour of the first mortgagee of 
1806 : in other words, that a purchaser at a sale in 
execution of the decree would have no further right 
than a right to take the property subject to the right 
of the first mortgagee to possession of the property 
included in his instrument, and his other rights 
under that instrument, so long as it enured. RAaHTJ- 
KATH Peas AD ??. Jurawan Rai 

[I. L. B., 8 All., 105 

157. Purchase ly first 

mortgagee. — Right ofi as against a subsequent one . — 
A prior mortgagee, having purchased, may still use 
his mortgage as a shield against the claims of subse- 
quent mortgagees. Eamu Naikan v. Subbaraya 
MuDAiii . 0 . • .7 Mad.j 229 

15So ■«— — ^ — — - - Sale subject to 

mortgage. — Trior mortgage redeemed. — Lmhilitg of 
purchaser. — S. mortgaged his land to B. in 1875, 
then to M. in 1879, and then sold it to K. in order 
to pay off the mortgage to B. The purchase-money 
was paid to P., hut K. took no steps to keep B.^s 
mortgage outstanding. Held that K. could not 
use B.^s mortgage as a shield against Jf. Krishna 
Rbddi r. MuTTtJ Kaeayana Reddi 

[I.I..B.,7Mad.,I27 

■ 159. * Bond fide pur- 

chase of grogerty subject to mortgage loithout notice. 
— A.i after mortgaging his property to P., conveyed 
it by sale as nnincumhered to <7., wdio took proceed- 
ings against the mortgagor, A.y and obtained a decree 
for possession. Meantime B. brought a suit upon 
his mortgage, and obtained a decree under which he 
sold the property to I). B. then sued P. for posses- 
sion. Held that the Judge was right in finding that 
the defendant, being a bond fide purchaser for value 
without notice, was entitled to hold the property as 
against the plaintiff . Mahomed Ashextp v, Ivtteeem- 
OODDEEN 24 W. B.j 468 

160. ^ Ttirchase of 

equitg of redemption bu first mortgagee. — Trioritg. 
— Notice. — 3ierger. — On the 20th of August 187b, 
3i., the owner of a house in Gujarat, mortgaged 
it to the defendants father with possession. On the 
2nd of December 1871, he made a san-mortgage of 
the same house to the plaintiff. On the 20th of 
April 1872, M. sold the equity of redemption to the 
defendant’s father, who became the purchaser with- 
out cancelling his first mortgage. The plaintiff sub- 


MOBTGAGB — continued. 

5. SALE OF MORTGAGED PROPERT',Y— 
continued. 

(c) PHECHASEES--COW/i«ttecL 

Eights of parties on sale— .continued f. ' 
secj[uently sued M. to enforce his san-mortgage, and, 
obtaining a decree, attachment on the 

house, which attachment, however, was removed on 
the application of the defendant’s father. Tlie plain- 
tiff now sued to establish his rigid to levy the 
amount due on his san-mortgage. He claimed pri- 
ority to the defendant on the authority of ToulminY, 
Steer e, 3 Mer., 210, where it was held that a purchaser 
of the equity of redemption could not set up a prior 
mortgage of his own against subsequent incumbrances 
of which he had notice. Held that the intention of the 
defendant’s father when purchasing the equity of 
redemption having been to retain the benefit of all 
his rights, his son, the defendant, might properly 
require the rcdem]>tion of his first mortgage as the 
condition of the plaintiff’s enforcing the decree upon 
his mortgage against the property. A mortgagee 
purchasing the equity of redemption may indicate his 
intention to keep his charge upon the property alive 
otherwise than by express words. Ter West, J. — 
The successive charges created by the owner of an 
estate may be regarded as fractions of the ownership, 
which embraces the aggregate of advantages that can 
be drawn from it. Each charge in its turn consti- 
tutes a deduction from the original aggregate, and 
the nominal ownership may itself then be reduced to 
a small fraction of what it once was. Still, Be it 
small or great, it is a possible object of sale or pur- 
chase, and tliere is no ground or reason for saying 
that an incumbrancer who is already owner of one 
fraction of the property may not buy this other frac- 
tion without forfeiting the former fraction in favour 
of other fractional owners in the remainder left after 
deduction of his prior share. Mitlchand Kuber v. 
Lallh Teikam . . I. L. B., 6 Bom., 404 

161. Revival of lien. 

— Trioritg of lien among mortgagees. — Where an 
estate had been mortgaged in 1863, and a second 
mortgage to the same person in 1867 had resulted in 
a re-adjustment of the old debt, under which the old 
mortgage had determined, but the original relations 
between mortgagor and mortgagee had been renewed ; 
and where a fresh lien had been created on the same 
I>roperty by a new mortgage in 1864 to a tliird person, 
who also entered upon possession of the said pro- 
perty on a zur-i-peshgi lease, and who, on the sale 
of the property, sought to set aside the lien of the 
first mortgagee, — Held that the first and second mort- 
gagees were entitled to priority in the following 
order : first, the first mortgagee for the amount out- 
standing from the first mortgage of 1863, and re- 
vived in the second mortgage of 1867; second, t\\Q 
second mortgagee for the amount stipulated in the 
mortgage of 1864 ; third, the first mortgagee for the 
residue (if any) after satisfying the above-mentioned 
claim of first mortgagee : fourth and lasilg, the 
second mortgagee for any residue. also that, 

having failed to call for stricter proof of the fairness 
of the first mortgagee’s claims in the Court below, the 
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5. SALE OE MORTGAGED PROPERTY— 

continued, 

(c‘) PURCHASERS — continued 

^Bights of parties on B^l^^conUnued. 

consideratioS Imd nofc“blon 

“ThS“"i 

made oveftrhhn rthe^^i., possession was 

eT4vtitwL?j",::r:”;L;rj?S 

=Tcs=;ir'» 

[8 Bom., A. C., 55 

KiB ». EAMCH^KOn/Ga^fEL^'^ 

164 [11 Bom., 37 

-SiffMs of prior 

with possession takes precedence of a*mort/‘”''*'®^T“ 
prior date, but unaccomnonie.l i, mortgage of a 

apply to Gazerat " wEfotirlrthr^"^ “f ^ 
a puisne mortgagee in possessimt S “ Uc^ of '‘' 

titIedrcL;^"^|^/^, “: W4ttf T- ^ 

‘‘‘t I 

: 

rcpuring possession, viz., notice to sublront i? ^ 
eumbrancers of the existence of o S 

The purchaser of an eauitv n4'n i S 

notice of subsequent iucumtoances 
same situation, as reo-ards such « i’ '’*^‘*‘1® G'® tl 

brances, as if he ha/£en hTmself n ^ 

be cannot set up ao-ainst sn^b mortgagor: c( 

o„„„ , teLrLlZS! a s 
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5. SALE OP MORTGAGED PROPERTY- 

continued, 

(c) Ptri!OHASEES-co»,*-«„erf. 
x^o^s. esBion unde r mortgage-eo„«.„.:f, 

chase.—ThQ morto'^eeu^f^^ ^^i^seqzient pitr- 

lauds in tlie Dekhaii runflor o ^ ®®<^ssion of certain 

1st of August 1864)^oza tL iX'ff 

taiiied a decree awarilino- April 1867, ob- 

mortgaged premises. On the nth 

the mortgagor sold the mn \ following 

plaintiff, nvho iiacldis^ 

The deed of sale :vatt ly4“ ‘he m 

tlierenpoii claiiued to bnhl plaintiff 

mortgibe. S thii t */ f Am the 

Dekliaii must be accomnanieff 1* 1“ the 

validity against tl/d 

/.. umit of 4h p^^‘:SnfaM Ih t^'^ 

AVEAV K.SKA. u. KBISKKApk^lk ^ 

C, „ ['^ Bom.. A. C., 60 

See Chiniakan Bhaskab u. Shiteam Haei 

168. ^[9 Bom., 304 

ty for the amount secured by the morto-.17 P™Pm'- 

the amount thereof, in preference'’ to 
purchaser of the same property whose Led 
was both stamped and registered Wrii.^t' * 

.*» .. 

167. p . 

title-deeds.— Prioritv — -Rinliu77~ of 

-The mere possessiL of the titfeTeedf Wa'^ff 
mortgagee, though a purchaser for ^ second 

notice, will not give him priority. There must 
some act or default of the first mortgage to " 
BAr%™ Tambiea^.'’., 'sJ4- 

‘ • • • 4 Mad., 369 


I 168 

session^Sale in execution of money-decree ~P riT' 

March 1873, for R150, which was brtb w^^’^ 
and accompanied with possession. Defend^t Lad 
no notice, express or constructive, of the 
I previous mortgage. In 1873 plaintiff sued the luort! 
gagor for a money-claim unconnected with the movt 
gage, and on the 20 th February 1874 obta Jl? *’ 
decree for RIOO. In execution of til monev-deLe 
the mortgapd property was attached and sold bLthe 
Court, at the plaintiff’s instance, the defendairt bf 
coming the purchaser for R86 on the 17th ^ 
ber 1874._ An unregistered certificate of the^c/rtl 
sale, bearing date the 29th October 1874 wn<. ; ^ ? 

to defend. In 1874 plaintiff brought a sL/ou 
lus mortgage (to which suit defendant was Lot I 
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MORTGAG-E— 

5. SALE OE MOETGAGED PEOPERTY— 

continued^ 

(e) PiTECHASEES — coniinued, 
Possession under mortgage— 
party), and obtained a decree (tlie date of wliidi did 
not appear in evidence) for possession of the mort- 
gaged i^roperty against the mortgagor. In endea- 
vonring to enforce that decree, plaintiff was ob- 
structed by defendant on the 15th January 1S75. 
Seld that, if it was passed subsequent to the Courtis 
sale of the mortgaged property to defendant on the 
17th Sep)tember 1874, the decree for possession was 
valueless, as neither the title to, nor the possession 
of, the mortgaged property was then vested in the 
inortga«'or. Meld^ further, tfiat as defendant had 
no notice of the plaintiff’s mortgage when plaintiff 
caused the Court’s sale to be made under his money- 
decree, or that the sale was made subject to the 
plaintifPs mortgage, it was incumbent on plaintiff, 
as such money judgment- creditor, to inform defend- 
ant, when bidding for the right, title, and interest 
of the judgment-debtor in the mortgaged property, 
that the judgment- creditor (pdaintiff) held a mort- 
gage on the same property, and intended to enforce 
it, especially as the mortgage was neither registered 
nor accompanied with possession ; and that the plain- 
tiff, having omitted so to inform the defendant, was 
estopped from enforcing his own mortgage against 
the defendant. Itcharam Bayaram v. Raiji Jaga, 
11 Bom., 41, distinguished. Tueaeam BIN At- 
MABAM V, RaMACHANDEA BUBHAEAM 

[I. L. B., i Bom., 314 

169, I. Mortgage tvith- 

out title.-- Priority of mortgagee's right. — P. and his 
partners mortgaged certain immoveable pmoperty to 
plaintiff on the ilth October 1869. They had then 
no title to the property, but they subsequently ac- 
quired one by purchase on the 29th June 1871. On 
plaintiff demanding that P. and his partners should 
make good the contract of mortgage out of the in- 
terest they had acquired, the matter Avas referred to 
arbitrators, who, on the 26th December 1873, made 
an award empowering plaintiff to sell the mortgaged 
property in satisfaction of his debt. The award 
was presented in Court by plaintiff on the 
23rd January 1874, and Avas filed by the Court on 
the 23rd February 1874 Meanwhile, on the 14th 
February 1874, the property Avas attached in execu- 
tion of a money- decree obtained by a creditor of P, 
and bis partners against them. On the 15th April 
1874 it was sold by auction and purchased by defend- 
ant. In a suit brought by plaintiff to recover posses- 
, sion of the property, both the lower Courts rejected 
his claim, on the ground that P. and his partners had 
no riglit to the property Avhen they mortgaged it to 
plaintiff. Meld by the High Court on second appeal, 
reversing the decrees of the loAver Court, that the 
defendant, as purchaser under a money-decree, could 
not defeat the plaintiff’s riglit as mortgagee to sell 
the property in satisfaction of his debt. PBAKJiYAiSr 
Gotaebhonbas V . Bajtj . I, Xi. R.j 4 Bom,, 34 

170. Mortgage of 

properiy already sold in execution, — Subsequent 


MORTGAGE — co7itinued, 

5. SALE OF MORTGAGED PROPERTY— 
eo^itmned. 

(c) Pttechasees — continued, ■ 

Possession under mortgage— 

mortgagee with notice of p^^evioiis sate.--- Assignment* 
— Mejeciiooi of applioaiiott under s. 269 of Act 'VIII 
of 1859. — Suit wilhin one year. — On the 17tli Octo- 
ber 1866, K. (defendant No. 1), one of the three 
sons of B., mortgaged certain immoveable property 
to one N. with possession. On the 19th December 
1866, A. (plaintiff Ho. 1) o])tained a money-decree 
against K. and the estate of his deceased father. 
In execution of that decree the property Avas sold 
by the Court and purchased by A. himself, Avho ob- 
tained a certificate of sale dated the 30th January 
1868. He subsequently sold and conveyed the pro- 
perty to B. and C. (plaintiffs Hos. 2 and 8). On 
ajiplying to the Court for possession, the plaintiffs 
Avere resisted by A. The Court rejected the plain- 
tiffs’ application on the lltli July 1868. On the 
31st May 1871, Al and his two brothers mortgaged 
the property to M. (defendant Ho. 2), avIio took the 
mortgage Avith full notice of the Court sale to the 
plaintiff A, K. and his brothers paid off the mort- 
gage of N. out of the money borrowed by them from 
M. (defendant Ho. 2) on the mortgage of the pro- 
perty. A. returned his mortgage-deed to K. and 
his brothers, Avho made it over to M, In 1878 the 
plaintiffs brouglit a suit against A. and ill, for 
possession of the property. The Subordinate Judge 
held the plaintiff's entitled to recover it, on payment 
of tlie amount due to M. on his mortgage, being of 
opinion that M, Avas in the same position as N, 
On appeal the District Judge dismissed the plain- 
tiffs’ suit on the ground that it was not brought 
Avithiii one year from the date Avlieii the application 
for possession was rejected. On appeal to the High 
Court, — Meld that the mortgage by iT. and his 
brothers to ilf., dated the 31st May 1871, Avas a 
mortgage of property AAdiich did not then belong 
to them, — their estate and interest in it having 
passed to the plaintiff A. at the Court sale. Meld 
also, that the order of the 11th July 1868, reject- 
ing the plaintiff’s application for possession under 
section 269 of the Civil kroeedure Code (Act VIII 
of 1859) did not affect the right to bring a redem])- 
tion suit against A. Meld, further, that there was 
nothing to show any assignment, by A., of his mort- 
gage, or any intention on his part to assign it. to 
M., or to keep it on foot for M.'s benefit. The High 
Court accordingly reversed the decrees of the Courts 
beloAA", and made a decree in favour of the plaintiffs. 
Apaji Bhia^eay V. Kaa'ji 

[I. li. B., 6 Bom., 64 

17 j, Might to redeem, 

— Parties . — Uegistration Act, XX of 1866, s. 50. — • 
Priority. — ‘Notice of prior unregistered mortgage . — - 
Oil the 24th September 1869, G-. mortgaged certain 
land to A. Subsequently, on the 14th June 1870, he 
mortgaged the same land to P. Both the mortgages 
were for sums less than RIOO. The mortgage to M. 
was unregistered, but the subsequent mortgage to P, 
was registered. On the 21st June 1873, in a suit to 
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MORTGAGE — continued, 

5 . SALE OF MORTGAGED PROPERTY-r 
continued, 

(e) PUEOHASEBS — oontimed* 

Possession under moTtgage— 'continued, 

wliicli P. was not a party, R, obtained a decree on 
liis mortgage, and at tlie execution sale be himself 
became the purchaser, and was put into possession of 
the land under his certificate of sale. On the 2 1st 
September 1874, P, assigned his mortgage to the 
plaintilf. The deed of assignment was not regis- 
tex’ed ; neither P. nor his assignee, the plaintiff, ever 
had possession under the mortgage of 1870. The plain- 
tiff brought this suit to obtain possession of the land. 
Both the lower Courts dismissed the plaintiff^s claim. 
On special appeal to the High Court, — B.eld that, in 
order to bind P. by the decree passed in 1873, and 
thus make a good title to the purchaser under that 
. decree, JS, should have made P. a party to his suit, 
thereby giving P. an opportunity of redeeming JB[,^s 
mortgage. S, having neglected to do this, the plain- 
tiff in the present suit, as the assignee of the rights 
and equities of P., was entitled to redeem the mort- 
gage of if. ill case it was proved that P. had notice 
of that mortgage. Shivbam v. Genu 

[I. L. B,., 6 Bom., 515 
See Naean Pueshotam n. Daeateam Viechane 
[I.L. R., 6Bom.,538 

X72, Furcliaser of property 

mortgaged from grantee of mortgagor. — 
Decree and sale hy mortgagee,-— Auction-purchaser. 
— Priority of latter over purchaser from grantee 
of mortgagor . — In the year 1869, A. mortgaged her 
share in a zemindari to B. In 1870 she granted a 
putni lease of the property to C., who transferred it 
to P. Subsequently, ^4. made a gift of the property 
to P., and in 1872 P. sold the land so given to P., who 
thus became the owner of the putni and zemindari 
rights of the property formerly belonging to A. In 
1873 B. brought a suit against P. (to which P. was 
not a party) on his mortgage-bond, and obtained a 
decree for the sale of the mortgaged property. At 
the sale the property was purchased by &. (the son 
of D.). F. then brought a suit for rent against &. 
and obtained a decree. G. then brought this suit 
against F. to have it declared that he was no longer 
liable to pay rent, and to establish his zemindari 
rights, claiming a refund of the money paid under 
the rent- decree. JSeld that O. had bought the entire 
interest which A. and B. could jointly sell, and not 
merely the right and interests of A. as they stood 
at the time of the sale, and that he was, therefore, 
entitled to a decree declaring that he was no longer 
liable to pay rent to P. Muthoea Nath Pal v. 
Ciiunebemoney Babia , I. L. R., 4 Calc., 817 

173. Purchaser, Assignee of.— 

Pjectment by assignee of pt^rehaser at sale in exe- 
C'lUion of decree against puisne mortgagee. — Bights 
of parties . — Where immoveable property mortgaged 
has been sold by a Court in execution of a decree 
obtained by the mortgagee to enforce his lien against 
the mortgagor, a puisne mortgagee who has not been 
made a jJarty to the suit is not bound by the decree 
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Purchaser, Assignee of— continued, 
or sale, and is entitled to redeem the first mortgage. 
The assignee of the ]Durchaser of land sold in execu- 
tion of a mortgage-decree obtained by a mortgagee 
in a suit against the mortgagor alone is not entitled 
to eject a puisne mortgagee ; but where such a suit 
is brought and the puisne mortgagee does not object 
to a decree ordering him to pay the amount realised 
at the Court sale within a certain time, or else to 
deliver up possession to the plaintiff and be for ever 
foreclosed, he is entitled, on payment of the sum 
decreed, to retain possession as mortgagee both iu 
respect of his original debt and of the sum required 
to be paid by him for its protection. The ruling in 
Muthora Path Pal v. Chundermoney Dabia^ I. h, 
i£., 4 Calc., 817;, and dictum of West, J., in Shringar- 
pure V. Pethe, I. L. B., 2 Bom., 663, dissented from. 
Veneata V. Kannam . I. L. il., 5 Mad., 184 

174 . Suit by purchaser for pos- 

session. — Priority. — Pquiiy of redemption. — Be* 
gistration. — Notice.— : Parties to suit brought by a 
first mortgagee. — Practice. — Amendment of plaint , — 
A., the owner of certain land, mortgaged it to S. for 
ten years for 111,500 by a deed dated the 27tli Nov- 
ember 18B7. The deed was registered, but 8. was 
not put into possession of the mortgaged land. On 
the 17 th January 1868, A. mortgaged the same land 
to the defendant B. for R250. The mortgage- 
deed was registered in May 1868, and recited that 
the mortgagee (defendant) was put in possession. 
The lower Courts found, as a fact, that the defend- 
ant had obtained possession of the mortgaged proper- 
ty. sued A. on her mortgage, and obtained a de- 
cree against him, dated the 8th December 1869, direct- 
ing satisfaction of the mortgage-debt by the sale of 
the mortgaged property. The defendant was not a 
party to that suit. On the 10th March 1870, the 
land was sold hi execution of that decree, and pur- 
chased by the plaintiff for R99-12, wdth notice of the 
defendaiWs mortgage. On the 28th April 1870, 
the defendant B. instituted a suit in ejectment 
against N. (the mother of A.), who was in occupa- 
tion of the land as tenant and had failed to pay the 
rent. On the 7th July 1870, the j)laintiff, as pur- 
chaser at the above-mentioned sale, was put into pos- 
session, but on the 24th August 1870, the defend- 
ant obtained a 'decree in ejectment against N. (the 
mother of A.) as her tenant. In execution of that 
decree the defendant recovered possession of the land, 
dispossessing the plaintiff, though he had not been a 
party to the ejectment suit. The plaintiff thereupon 
brought the present suit to recover the land under 
section 230 of Act VIII of 1859. His claim was 
rejected by the Suhordiiiate Judge, hut allowed by 
the Joint Judge in appeal. On special appeal to the 
High Court, — NeUl that the claim of S. against the 
land was jjrior to that of the defendant, inasmuch as 
her mortgage was prior in date to the defendant’s 
mortgage, and w^as registered. S. had a right to 
maintain a suit for the sale of the land to satisfy her 
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Suit by purchaser for possession— 
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mortgage, but slie ouglit to bave made tbe defendant 
(as subsequent mortgagee) a party to it, inasmuch as 
the equity of redemption was vested in the defendant 
to the extent of her (defendant’s) mortgage, and she 
(defendant) would have been entitl^jd to redeem the 
land by payment of the amount which might have 
been found due to ^8. in her suit. The defendant 
being in possession of the land at the time of the 
institution of the suit of S., and her (defendant’s) 
mortgage being registered, 8. must be regarded as 
having had notice of the defendant’s claim, and was 
bound to make defendant a party to that suit in 
order to give a good title to a purchaser under such 
decree as might be made in that suit. 8, by her 
omission to do so did not afford to the defendant the 
opportunity of redeeming to which the defendant w^as 
entitled. The plaintiff, not\^'ithstanding notice of 
the defendant’s claim, became the purchaser, al» 
though the defendant was not a party to the suit of 
<8., and, therefore, not bound by the decree in it. 
The plaintiff, accordingly, was fully aware of the 
infirmity of the title which he was acquiring. No 
doubt, the decree in the suit of 8, bound the mort- 
gagor A.^ who was a party to it, so far as his right to 
redeem was concerned. The plaintiff*, therefore, had 
a good title to the interest of A.y and was entitled to 
redeem the land from the defendant’s mortgage. 
The utmost relief which the Court could afford to 
the plaintiff' under the above circumstances was to 
permit him to amend his plaint by praying a redemp- 
tion of the land from the defendant’s mortgage, and 
to treat his suit, which was in the nature of an eject- 
ment suit, as one for redemption. The High Court, 
accordingly, reversed the decree of the Joint Judge, 
and made a decree for an account on the defendant’s 
mortgage, allowing the plaintiff to redeem within a 
certain time on payment of the balance that might 
be found due to the defendant, or, in default, order- 
ing the plaintiff to he for ever foreclosed from re- 
covering the land. Itcharam Bayarani y, Maiji 
Jaga^ 11 Bom., 41, and 81iringargure v. Pethe, I. L. 
It, 2 Bom., 6S3, referred to and followed. Radha- 
BAi V, Shameav Vikayak . I. L. B., 8 Bom., 168 

175. - .■■ ■ ■ I. -— ■ . ISxecution , — 

Sale of equity of redemption. — Purchaser at execu- 
tlon-sale. — Sale in execution of decree on mortgage 
prior in date. — Priority. — Possession. — Pfotice . — 
Certificate of sale. — On the 18th January 1877, the 
father of the plaintiffs purchased the interest of M. 
in two houses at a sale in execution of a money-decree 
against M. The purchaser, however, never obtained 
possession and he did not obtain the certificate of 
sale until the 31st July 1878. Subsequently to the 
sale of the 18th January 1877, two suits were filed 
against M. on mortgages executed prior to that date 
and decrees in both were obtained against M. In 
execution of these decrees both the houses were sold 
and the respective purchasers were represented by 
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two of the defendants. The purchasers got posses- 
sion and both obtained sale-certificates, one prior to 
the sale to the father of the plaintiff's, vis., on 5th 
February 1878, and the other subsequently, vis., 1st 
November 187^ The plaintiffs now sued to recover 
the houses. Held that the plaintiff's were not enti- 
tled to recover as against the defendants. The plain- 
tiffs not having either got possession or obtained a 
certificate of sale at the date of the sale in execution 
of the decrees on the mortgages, had only an inchoate 
title. The purchasers in execution had no notice of 
the plaintiffs’ incii)ient right, and having been left to 
buy what, so far as they knew, was a complete title, 
they ought not to be disturbed at the instance of the 
plaintiff’s who failed to assert their dormant right. 
Had the plaintiffs got into possession or obtained a 
certificate and registered, there would have been 
notice sufficient to put all persons interested on in- 
quiry as to their rights; hut while they chose to keep 
their rights wholly in the dark they invited others to 
act as if those rights were not in existence, and they 
could not look to the Courts to extend and complete 
such rights in a way which would render the defend- 
ants victims not of their own negligence hut of the 
negligence of those who would gain by it. Nanjun- 
DEPA V. He MAP A . . I. Xi. B., 9 Bom., 16 

176. San mortgage . — 

Mortgage with possession. — Sale in execution of 
decree obtained by first mortgagee. — Purchase by 
first mortgagee at such sale. — Suit by purchaser 
against second mortgagee for possession. — Righis of 
second mortgagee. — Redemption. — In 1866 exe- 
cuted a sail mortgage of certain land to the plaintiff', 
and four years afterwards mortgaged the same land 
with possession to the defendant. In 1875 the plain- 
tiff brought a suit against R. alone upon the mort- 
gage, obtained a decree, and he himself purchased the 
property at the Court sale held in execution of that 
decree. In attempting to take possession he was 
obstructed by the defendant, wdio was in posses- 
sion of the property as mortgagee. The plaintiff 
now sued the defendant for possession. Both the 
lower Courts held that the plaintiff should satis% the 
defendant’s subsequent mortgage before he could 
recover possession. On appeal by the pilaintiff' to the 
High Court, — Seld, re versing the lower Court’s decree, 
that the plaintiff’s claim should be allowed. The 
plaintiff having brought to sale, in execution of his 
decree, the estate as it stood at the date of his mort- 
gage free from all subsequent incumbrances, the fact 
that he himself was the could not aft'ect 

the estate which passed by that sale. As the defend- 
ant had not been a party to the plaintiff’s suit against 
R., he was entitled to redeem the property if he 
wished. Mohan Manoe v . Toau Uka 

[I. Ij. B., 10 Bom., 224 

177. ^ Suit by mort- 

gagee for possession of mortgaged property. — -Pre- 


{ 3949 ) 


DIGEST OP CASES. 


{ 3950 ) 


MORTGAGE — coniimed* 

5. SALE OP MORTGAGED PROPERTY— 
contimied, 

(o) FuECiEASBBS—eoMh'med. 

Suit by purcliaser for possession— 

meS. 

emption.-^Turcliaser for value withotit notice . — 
Gilder a registered deed of mortgage, dated in May 
1869, tlie mortgagee had a right to immediate posses- 
sion ; but by arrangement between the parties the 
mortgagors remained in possession, the right of the 
mortgagee to obtain possession as against them being, 
however, kept alive. In October 1869 the mort- 
gagors sold the property, and, thereupon, one A. 
brought a suit to enforce the right of pre-emption in 
respect of the sale and obtained a decree, and got the 
jiroperty and sold it in 1871 to D, In 1883, the 
mortgagee brought a suit against D. to obtain posses- 
sion under his mortgage. Reld^ also, that although 
it would be material to show that the defendant had 
in any way by fraud been kept out of knowledge of 
the mortgage, his not having notice of it would not 
otherwise aifect his liability, inasmuch as the principle 
on which Courts of Equity in England refuse to in- 
terfere against bond Jide purchasers for a valuable 
consideration, without notice, when clothed with the 
legal title, had no applicability in the Courts of 
British India. Reldy under these circumstances, that 
there was no equitable ground why the plaintift‘"s right 
under the mortgage, which had priority, should be 
defeated by the defendant’s purchase. Durg-a Pea- 
sad V , Shambhxj Nath . I. L, R., 8 All., 86 

6. MARSHALLING. 

178. ; — Mode of satisfaction of 

mortgage lien. — Sale by third party in execution, 
— The plaintiff had a lien on three estates belonging 
to his debtor, and a third party having obtained a 
decree for money due from the same debtor, recovered 
his money by the sale of one of the three estates 
mortgaged to the plaintiff. Meld that the sale did 
not release that estate from the mortgage, but that 
it forced the plaintiff to take measures in the first 
place to recover the amount due to him from the re- 
maining estates included in his mortgage-deed j and 
that if a balance remained after he had realised all he 
could from these two remaining estates, he could then 
return to the third estate to recover the balance. 
Nowa Koowar V , Abdool Ruheek 

[W. B., 1864, 374 

179 . Charge on 

several properties . — In a suit to establish a claim 
against three properties mortgagedto the plaintiff 
but situate in different districts, where one of the 
defendants (the appellant) was interested in one only 
of the properties, the appellant having asked that 
plaintiff might he coiiiX)eiled to resort first to the 
two other properties for the satisfaction of his demand 
before touching the third, but having given no evi- 
dence to show that he was a bond fide subsequent mort- 
gagee without notice of the prior mortgage, the Court 
declined to accede to the prayer lest they should be 
prejudicing the plaintiff’s rights or improperly con- 
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trolling his remedies. Quare ^ — Should the doctrine 
of marshalling of securities be introduced into this 
country ? Khetoosee Cherooria??. Banee Madhitb 
Doss . . . . . 12 W. R., 114 

180. Charge on seve- 

ral properties.—Fer Sbton-Kabe,J'.— Case remanded 
for the lower Court to find whether, when property 
hypothecated for a bond has passed to a bond fide pur~ 
chaser, the same can be declared liable to satisfy 
such part of a money-decree on the bond as cannot 
be satisfied from any other source. Fer Norman, J. 
— If A. has a mortgage on two different estates for 
the same debt, and j 9. has a mortgage on one only of 
the estates for another debt due from the same party, 
R. has a right in equity to throw A, in the first in- 
stance for satisfaction upon the security which he, 
i?., cannot touch, where it will not prejudice A/s 
right or improperly control his remedies. A pur- 
chaser of one of the estates has the same equity as a 
mortgagee. Bishonath Mookeejee v. Kisto Mo- 
HBN Mookerjee . . .7 W. R., 483 

181. Friority. — Mar-> 

shalling of securities. — Fur chaser for value . — Where 
the owner of certain property mortgages it to A.^ 
and afterwards sells a portion of the mortgaged 
pi'operty to R., it is not incumbent on A. in suing to 
enforce his mortgage to proceed first against that 
portion of the property which has not been sold by 
the mortgagor. Lala Diiaw^axi Sahai v. Dewan 
Bolakiram . . I. L. R., 11 Gale., 258 

182. Money -decrees. 

— Doctr ine of marshalling . — Mortgage-decree, — Sur- 
2)lus sale-proceeds. — The doctrine of marshalling does 
not apply as between a mortgagee and attaching 
creditors of the mortgagor who hold mere money- 
decrees. A mortgagee brought a suit against the 
mortgagor to have a declaration of his lien over the 
mortgaged properties, and obtained a decree. He 
afterwards brought another suit against certain 
attaching creditors of his mortgagor to have a decla- 
ration of his lien over certain suiq^lus moneys in the 
hands of the Collector, who, previously to the institu- 
tion of the first suit, had sold certain of the mort- 
gaged properties free of all incumbrances for arrears 
of Government revenue. Reid that the mortgage- 
decree declaring the lien over all the mortgaged pro- 
perties covered the surplus sale-proceeds then in the 
hands of the Collector, because these moneys must, 
as between the mortgagee and attaching creditors of 
the mortgagor, be taken to represent the mortgaged 
properties. Reera Lall Mookerjee v. Janokeenath 
Mookerjee^ 16 W. A., ^22^ followed. Kistodas 
Kunboo V, Ramkanto Roy Chowdhey 

[I. L. R,., 6 Calc., 142: 7 O. L. R., 396 

189^ Aioportionment of debt. — 

Fight of mortgagee to sell any 'portion of hU securi* 
ty. — A mortgagee’s right to realise his debt by sale 
of any portion of the land mortgaged to him cannot 
be curtailed by the fact that the portion of the land 
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Apportionment of debt — continued, 
lie elects to sell has been sold by the mortgagor sub- 
sequent to the date of the mortgage and the pur- 
chase-money has been applied to liquidate a prior 
mort^'^iige on the land sold. Rama Rajxj v. Subba- 
EAYun^ . . . I. L. B., 5 Mad., 387 

1 Purchaser of 

fart of mortgaged vropertg 'loiiho id notice. — Suit for 
sale of whole froferty in satisfaction of mortgage. 
.^Marshalling. ~-ApfQrtmiment.^''£)iQ equities 
which apply to a puisne incumbrancer in the marshal- 
ling of securities apply also to a bond fide purchaser 
foi^value, without notice, of a portion of property 
the whole of which was subject to a prior incum- 
brance. Tulsi Ram v. Mimnoo Zaly 1 TF. R., 333 ; 
JPoioa Kooioar v. Ahdool Rulieeniy W. R., 1864,374; 
JBishonaih Moolcerjee v. Kisto Moliun Mookerjeey 
7 W. R; 483; and Khetoosee Cherooria v. Banee 
Mad hub boss, 12W.R.yll4, ref erred to. The mort- 
gagees of two properties, one of which had, subse- 
quently to the mortgage, been purchased for value 
bond fide by one wdio had no notice of the incum- 
brance, brought a suit to enforce their lien against 
both the properties originally o\ATied by the mort- 
gagor, impleading as defendants both the mortgagor 
and the purchaser. Held that, while there was no 
doubt that, if the purchaser was compelled to pay 
more than the share of the mortgage-debt appor- 
tioned on the property purchased by him, he would 
be entitled to contribution, yet, in a suit so framed, 
and having regard to the array of parties, such an 
apportionment could not be made at the stage of se- 
cond appeal. Robe Mab v. Ram Haeakh 

[I. L. B., 7 All., 711 

135^ — — Right of crediU 

or to realise entire debt from one parcel of land 
mortgaged. — 21, in execution of a money-decree, 
brought to sale and purchased certain land of S, in 
1875"aud remained in possession till 1879. In 1874 
V. obtained a decree against S. whereby the lands 
purchased by T. and other lands of S. were declared 
liable for a mortgage-debt of Rl,802-S-0. In 1879 
V.y in execution of this decree, attached and brought 
to sale and purchased the lands in T.’s possession. 
Beld, in a suit by V. to eject 21, that F, was entitled 
to recover the lands unless T. paid the whole of V7s 
decree-debt. Timmappa v. Lakshmamma 

[I. I., B., 5 Mad., 385 

3_30, — Right to proceed 

against several proferties.—Suit on mortgage-bond. 
Purchase of one property by mortgagee at in- 
adequate price ivhere it was supposed to be subject to 
mortgage lien.— li\ a suit to recover principal and 
interest on a bond which mortgaged the obligee’s 
share in three villages, K., S., and P., the defence was 
that plaintiif had paid himself by becoming the pur- 
chaser at a sale in execution of another decree of the 
obligee’s rights in K. at a price inadequate to the 
fair value, "it was found tbat, at the sale in question, 
the bids were made on the understanding that the 
property was burdened with the plaintiff’s bond-debt 
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— Held that, as plaintiff chose to give out to the w’orH 
of buyers that he intended to burden the village K. 
witli the x)ayinent of the whole sum due to him, and 
took advantage of the lowness of the bids to buy the 
property himself, be could not now be allowed to 
jiroceed against the other pro^jerties. Byjonath 
Sahoy V. Hooleen Biswanath Ivooer 

[24 W. R., 83 

187 Charge on vari- 

ous properties . — Mortgagee as purchaser of equity of 
redemption in part of mortgaged property . — Pro- 
perty wliich is tlie subject, of a mortgage w'ben sold 
ill satisfaction, must be sold as a whole and not piece- 
meal at the pleasure of the mortgagee, especially 
when he has become owner of the equity of redemp- 
tion in part. The proper course is to make an 
enquiry into the relative values of the properties 
included in the mortgage and to burden each with a 
I)rox>ortiouate share of the debt. It must not be 
assumed that the Government assessment represents 
the true value of estates. Kishen Pertab Saheb 
Basaboor V, Lalla Need Coomae Sinq-h Parray 

[25W.R.,388 

133 , ^ Charges on 

mortgages of different shares of same property . — 
Priority. — Form of decree. — In certain lands A, 
held an 8-annas share, and B. and C. each a 4-annas 
share. A. having mortgaged his share to G., the re- 
spondent took a mortgage of the whole estate, and 
afterwards the appellant took a mortgage of Bds 
share and half of Ads sliare. Subsequently, tlie re- 
spondent purchased the equity of redemption of the 
entire estate, the amount of the purchase-money be- 
ing more than sutheient to x^ay off the hrst and se- 
cond mortgages. Held that the appellant was enti- 
tled to have an ax^portionment of the amounts covered 
by the different mortgages made, and to have an 8- 
annas sliare in the land put up for sale, unless the 
respondent was willing to pay off his mortgage-debt. 
Rule of ax:>portionment and form of decree set out. 
Geeqa Narain See v. Heeiiis Chender CiiAxa- 
BAR3 . « . , . 6 C. L. R., 336 

189. — — Charges on 

several properties . — It ax^pearing that the mortgagee 
deliberately abstained from executing his decree 
against eleven properties which still remained in the 
possession of the mortgagor, but proceeded against 
the one property which bad passed out of the mort- 
gagor’s possession, the mortgage debt was directed to 
be ax)portioned between the twelve pi’operties, and 
the mortgagee was not to be allowed to take out exe- 
cution against the property wdiich had passed out of 
the mortgagor’s possession, except for the amount 
which should be apportioned to such property, with- 
out satisfying the Court that he had made every pos- 
sible effort to execute the remainder of his decree 
against the other eleven Ram Dhest 

Beer v. Mohesh Chender Chowbhry 

[I. L. B., a Calc., 406 : 11 O. L. B., 565 
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190. • — Charges on 

separate mortgaged properties . — One of two monzalis 
upon a inortgag'e of wliicli A. liad obtained a decree 
witli an order for sale of the mortgaged properties 
was attached in execution of another decree and sold 
subject to the first decree, A. became the purchaser, 
and now sought to execute his decree by the sale of 
the second niouzah, claiming to charge his entire 
debt upon that village. Steld that he was bound to 
give credit for the proportionate share of the debt 
assignable to the first mouzah, and entitled only to 
execute his decree against the second village for the 
amount chargeable thereon. Azimut AH Khan v. 
Jowahir Singh, 13 Moore^s I. A., 404, cited. 
Gossyen Luchmee Naeain Pooei 1), Biceam Singh 

[4 C. L. R., 294 

Yakoob Ali Chowbhey u. Ram Doolal 

[13 C. li, B., 272 

7. TACKING, 

X91, Principle of tacking.—* 

JPnrchase of equity of redemption, — English lam . — 
In 1840 A. mortgaged certain lands to B., which he 
had granted in putni at a rent of R145. Subse- 
quently, ill September 1844, A. granted a fresh putni 
at a reduced I'cnt of R90 j and on the 9th October 
1844 A. mortgaged the same lands to C. In 1856 C. 
obtained a decree for the redemption of the mortgage 
to B., and he paid off the debt to B , : but it did not 
appear that he took an assignment of the mortgage 
for the purpose of keeping it on foot as a security 
against incumbrances created by A. subsequently to 
the date of that mortgage, and prior to that of 
the mortgage to himself j and in 1862 he obtained a 
final decree for foreclosure against A. In a suit by 
C. to set aside the lease of September 1844 , — Held 
that it was valid and binding upon him. Semhle , — 
The English principle of tacking does not apply to 
mortgages of land in the mofussil. Gaur Narayan 
Mazijmdar V. Braja Nath Kfndu Ghowbhry 

[5 B. L. B., 463 ; 14 W. B., 491 

192, 'English law . — 

The English law of tacking is not recognised in 
the Courts of this country. Udaya Chandra Rana 
V, Bhajahari Jana , 2 B. L. B., Ap.^ 45 

Odoy Churn Rana v. Brojohuey Jana 

[11 W. B., 310 

;^ 93 , Bedemption . — 

The owner of a house in 1861, in consideration of 
R190, mortgaged it to the defendant, and put him 
into possession. The mortgage-deed needed no regis- 
tration, and was not registered. The mortgagor next 
mortgaged the house in 1873 to the plaintiff for R300 
by a deed duly registered. He again in 1874 borrow- 
ed on the same security a further sum of R500 from 
the defendant, and executed in his favour a deed of 
mortgage which was duly registered. The iilaintiff 
in 1876 sued the mortgagor for possession, and ob- 
tained a decree, the execution of which the defend- 
ant resisted. The plaintiff now sued the defendant 
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Principle of tdioking—continued, 
to eject him, aiid to obtain possession of the mort- 
gaged property until payment of the amount due on 
his mortgage. The defendant denied the plaintiff^’s 
mortgage and set up his own two mortgages, and 
claimed to be paid the amount due on both of them 
before he could be called upon to render up possession, 
Meld that the English doctrine of tacking was of so 
special and technical a character, and so little found- 
ed on general principles of justice, that it ought not 
to he held applicable to the mofussil of Bombay, but 
that the obligations arising out of successive mort- 
gages should be discli-arged in the order of their date. 
Meld, consequently, tkat the defeudanCs right as 
against the plaintiff was either to redeem the plain- 
tiff^’s intermediate mortgage, or else to hold the mort- 
gaged property until his own first mortgage was 
redeemed by the plaintiff; but that the defendant 
could not claim to retain possession, as against the 
plaintiff, until his second mortgage, as well as his 
first, was paid off, since plaintiff^ s mortgage was prior 
in date to, and tlierefore was to be preferred before, 
the second mortgage of the defendants. Narayan 
Yeneoba V. Pandueang Kamat 

[I. L. B.j 7 Bom.j 526 

194. — Bedemption.-— 

The mortgagor of an estate gave the mortgagee four 
successive bonds for the payment of money, in each of 
which it was stipulated that, if the amount were not 
paid on the due date, it should take priority of 
the amount due under the mortgage, and redemption 
of the mortgage should not be claimed until it had 
been satisfied. The representative in title of the 
mortgagor subsequently sued the mortgagee for 
possession of such estate on payment merely 
of the mortgage- money. Meld that, altliough such 
bonds did not in so many words create charges 
on such estate, yet inasmuch as it appeared from their 
terms that it was the intention of the parties that the 
equity of redemption of such estate should be post- 
poned until the amount of such bonds had been paid, 
the representative in title of the mortgagor was not 
entitled to possession of such estate on payment 
merely of the mortgage-money. Allu Khan v, 
Roshan Khan . . I. L. B., 4 All., 85 

195. Bedemption . — 

Fiirther charge . — The mortgagor of an estate gave to 
tlie mortgagee, subsequently to the date of the mort- 
gage, two successive money- bonds, in each of which it 
was stipulated that, if the amount were not paid on the 
due date, it should take priority of the amount duo 
under the mortgage, and that redemption of the mort- 
gage should not be claimed until the bond had been 
satisfied. The assignee of the equity of redemption 
sued for possession of the estate on payment merely 
of the mortgage-money. Meld that the two subsequent 
bonds did not create a further cliarge on the mort- 
gaged premises, although they would prevent the 
original mortgagor from redeeming without paying 
their amounts. Haei Mahadaji Sataekae v, 
Balambhat Raghunath Khare 

I [I. L. B., 9 Bom., 233 
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MORTGAGE — continued, 

8. REDEMPTIOlSr. 

{a) Right of Redemptioit. 

X 90 . Essential characteristic of 

mortgage. — Agreement toaiving right to redeem . — 
Where a document is, on its face, a mortgage, the 
right to redeem is so much an essential as not to be 
variable by agreement. The Ciuestioii of intention 
extra the document does not, therefore, arise. Sama- 
THAE V. Mathoosei Kamatchi Amma Boyi S\ib 
Aveegul 7 Mad., 395 

197. Usufructuary 

mortgage.^AUeration of original transaction.— 
When the original transaction is an usufructuary 
mortgage, the mortgagee is entitled to nothing 
beyond the repayment of his principal and interest 
from the usufruct of the property. The Court will 
not allow additional advantages to be obtained throufi-h 
the necessity of the debtor, by the conversion of a 
mortgage into a transaction of a different nature. 
Once a mortgage always a mortgage, is a principle 
not to be departed from. Consequently an estate 
mortgaged is always redeemable. Kasebnatjth v. 
Bheekaeeb Loll. Tewaebe Loll Ivasseenauth 

[W. B., P. B., 79 
Asapal Singh v. Nunkoo Singh . 3 Agra, 216 

19 S. Right to get back land on 

deposit in usufructuary mortgage. — Bejay. 

Heg. I of 1798. — Demand of land in ea'cm.— The 
mortgagor under a zur-i-peshgi is entitled, under 
section 2, Regulation I of 1798, to demand back his 
land immediately after making his deposit. If by 
mistake or otherwise he demands more land than is 
comprised in the mortgage, that is not a matter 
which can justify^ the mortgagee in keeping posses- 
sion of land which is in fact comprised in it. ’ Moitctn 
Lal n. Ali Afzul . . W. B., 1864, 219 

199 . Objection to redemption.— 

iPurcliaser who has not paid purchase-money. In a 

suit brought to redeem the purchased property, the 
mortgagee cannot avail himself of the objection,* that 
the full amount of purchase-mouey has not been paid 
The mortgagee has only the right to be satished that 
the person claiming redemption is not a stranger, but 
one to whom the equity of redemption has been 
transferred by a bond fide sale. Heera Singh v. 
Ragho Nath Suhai. Bhheth Singh v. Ragho 
NathStjhai .... 3 Agra, 30 

200. Deposit giving no right to 

redeem.— Rewy. Reg. 1 of 1793. — B eng. Reg. XVII 
of 1806, s. 7. — Where money was paid into Court by a 
person alleged to be a mortgagor of certain property 
after notice of foreclosure, without any actual restric- 
tion being placed on its being paid over to the alleo*ed 
mortgagee, but the payment Avas made with a iiofice 
in these words s I have shown the mortgage to be 
false and fraudulent, and to set aside the kobala 
and to get hack the money I shall hereafter institute 
a regular suit ; it was held that Regulations I of 
1798 and XVII of 1808, section 7, did not apply to 
such a case. Such payment gave no right to redeem. 
Abdool Rahman n. Kistolal Ghose 

[B. Ij. R., Sup. VoL, 593 : 6 W. R., 225 


MORTGAGE —continued, 

8. REDEMPTION— 

{ a ) Right of Redemption— 

201. Mortgage becoming sale 

It not redeemed in certain time.— lau^ 
f mortgage.— Bang. Reg. XVII of XSOG.—ln a suit 
instituted in ^1853 to redeem a mortgage contain intr 
a clause making it an absolute sale in default or rr- 
demption by a certain cUte,— Held that, in the 
Madras Presidency, effect must he given to that. e.Iausts 
the Hegulation XVII of 1806 not being applicable. 
1 attabhieamier V . Venkatarow IsTaickkn 

[7 B. L, R., 136 : 15 W. R., B. C., 35 
13 Moore’s I. A., 660 


202 . 


— Right to redeem by deposit 
-Bossession of mortgagee . — On a 


of principal , 

question ot a right of a mortgagor to redeem by de- 
posit of the principal sum due only, the length of 
possession by the mortgiigee is immaterial. Abdull \ 
Khan v. Upendea Chandra 

o ^ Ap., 53 

S. C. Abdool Khan?;. Upendeo Chpnder Bhut- 
TAOIIARJBE . . . 14W. B., 278 


203. 


Time for 


^ — *w^ redemption.— 

stipulation for payment by instalments.— A. mort- 
gage-deed stipulated for the liquidation of a moiety 
of the debt by the usufruct of certain land for seven 
years, and as to the other.moiety, stipulated for its 
lepayiiient by instalments m live years, and, in de- 
fault, for its liquidation by the possession and the 
usiitruct of the same land being continued and eiiiov- 
ed after the expiry of the seven years’ term, but no 
fuither term was created, — Held that the iii()rtga‘^»"or 
was entitled to redeem at any time after the expiry^ of 
the seven years’ term. Mae ana Amaianna i. Pen- 
DTALA Perubothlu . I. L. R., 3 Mad., 230 

204. ; — Decree for re- 

demption.—Bxec'iitlon barred by limitation.— Seamd 
suit to redeem.— l\i a suit for redemption of a inort- 
<iecree was passed by consent to the effect 
tliat the land was redeemable upon payment of a cer- 
tain sum on a certain date, but there was no direction 
111 the decree that in default of payment tlie mort- 
gage be foreclosed. This decree was not executed. 
After three years tlie right, title, and interest of the 
mortgagors iii the laud Avas pureliased in execution of 
a decree by tlie plaintiff', Avho tbereupou sued the 
mortgagees to redeem the land, — Held that the 
plaintiff AATis entitled to redeem. Periandt r 
Angappa . . . I. D. B., 7 lead., 423 

205. Redemption of mortgaged 

landsubsequptly assessed with revenue.— 
laud subsequently assessed 
with Government revenue is not entitled to redeem 
except on payment of the amount paid by the mort- 
gagee to Government for revenue, with interest in 
addition to the money due under the mortgage. But 
m a suit for redemption, in Avhicli the "mortgagor 
deposited before suit the amount of the prhmipal 
sum borrowed by him, he is entitled to a decree on 
payment into Court of the further sum paid for 
Government revenue. Joyprokash Roy ». Oorjhan 
' . . . . . 3W. R„174 
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MORTGAGE— 

8. REDEAIPTION— 

(a) RiaHT 03 ?' Redemption — continned ,, 

208. — ^ — AttacMng creditors. Right 

of, to redeem, — Civil Procedure Code {Act X of 
X877)f sf>\ 276, 2S2, 295. — An atfcacliing creditor has 
not, as such, any right to redeem a mortgage subsisting 
prior to his attaiChnient. SOOBHUL Chdndeb Padd 
t?. Nitye Chdbn Bysack 

[I. L, B., 6 Calc., 663 : 7 a L. R., 201 

207. Putnidar, Right of, to re- 

deem. — Terms upon which a putnidar was let in to 
redeem stated. Kasimdnnissa Bibee c. Nilbatna 
Bose. . . . . I. E. R., 3 Calc., 79 

[9 C. Ii. B., 173 : 10 O. L. R., 113 

208. Heir of mortga gor. Right of, 

to redeem. — Pight of purchaser., — Limitation . — 
8uit to redeem against transferee, or (in alternative) to 
enforce terms of purchase. The form of mortgage 
was the usual indigo planters mortgage, with power 
of sale. After heavy losses the agents (mortgagees) 
stopped the factories, and sold them, informing the 
planter (mortgagor) of the sale, and suggesting his 
concurrence. He, in a written acknowledgment, gave 
reluctant assent ; he was not called on for any formal 
confirmation or actj the mortgagees wrote off the 
greater part of the debt to profit and loss, credited the 
jjurchase-money, and closed the account. The pur- 
chaser took and retained possession. After tw’o years 
the mortgagor died, leaving a wfill, in which he de- 
scribed his property, but did not mention the mort- 
gaged factories. The conveyance to the j)urchaser 
was produced, in which the mortgagor was made a 
party, but which was dated and executed after the 
mortgagor’s death. It purported to be, not an exer- 
cise of the j)Ovver of sale, hut a transfer of the legal 
estate by tlie mortgagees at the request of the mort- 
gagor ; it was executed by the mortgagees and pur- 
chaser. Seld, firstly, that the mortgagor’s heir was 
not entitled to redeem (see also Sreemulmoneg Behee 
V. Goberdhone Bermono, 2 Ind.Jur., N. S..319); also 
that, on dismissal of the redemption suit, no terms or 
conditions could he imposed on the defendant, who in 
this case held under the original contract of sale to 
which the mortgagor assented. Held, secondly, that 
even had the contract included (as argued for appel- 
lant) an undertaking to indemnify from liabilities, 
the payments sought to he reimbursed were beyond 
six years, and no fraud was proved ; therefore as to 
these the suit was barred. Doitoett v. Wise 

[2 Ind. Jur., H. S., 280 

209. Conditional 

sale.— Surety, Assig7iment to, from mortgagee . — • 
liighi of redemption. — On a mortgage of land with 
a proviso that in default of repayment of the money 
advanced the mortgage should be turned into a sale, 
a third party joined as surety, undertaking to repay 
the amount advanced if the mortgagor made default 
in payment at the stipulated time. Default \ras 
made and the surety paid the money, and took an 
assignment of the land from the mortgagee. JECeld 
that the heir of the mortgagor was entitled to re- 
deem, and that as against Ixim the surety could not 


MORTGAGE — continued. 

8. BEDEMPTIOIST — continued. 

{a) Bight oh Redemption — continued. 

Heir of mortgagor, BigM of, to redeem 
— continued. 

claim to hold the lands as purchaser. Gobaki 
Kanaji V . Nathij bin Appaji . 1 Bom., 135 

210. Assignee of mortgagor. 

Right of, to redeem. — Razinamah . — Gatkuli 
tenure. — 'Extinguishment of equity of redemption . — 

A mortgage-deed of gatkuli land contained a clause 
by which the mortgagor agreed, at the expiration of 
the period for which the mortgage was made, to give 
a razinamah of the mortgage land. In accordance 
with this stipulation the mortgagor gave a razinamah 
to Government hy which lie gave up all claim to the 
land, which was then granted to the mortgagee. 
JReld that the equity of redemption of the mortgagor 
was thereby extinguished. Ranee yalad Ataji 
Mali v. Rama Bai kom Mahadu Mali 

1^6 Bom,, A, 0., 265 

211. Puisne mortgagee. Bight 

of, to redeem. — Prior mortgagee. — A puisne mort- 
gagee is entitled to redeem from the prior mortgagee 
who obtains a foreclosure decree in a suit to which 
the puisne mortgagee is not made a party or from 
the purchaser in the foreclosure suit; and it is im- 
material whether the puisne mortgage is or is not 
registered, or whether the prior mortgagee at the 
date of the suit had or had not notice of the puisne 
mortgage. The plaintiff charging the defendants 
with collusion sued to eject them, but the Court found 
he was only a puisne mortgagee, and one of the 
defendants a prior mortgagee. The Court, however, 
allowed the plaintiff to change his case, and in the 
same suit permitted him to redeem the defendant. 
SANKANA KALANA V. VlRUPAKSHAPA GANESHAPA 

[I. Jj. B., 7 Bom., 146 

212. Redemption of 

first mo7'tgage hy further mortgage. — Held that 
a mortgage contract received as a security for a re- 
payment of loan, does not incapacitate the mortgagor 
from any other dealing with the property, except in 
defeasance of the right of the mortgagee. Where 
therefore a zur-i-peshgi lease had been granted to 
the defendant for nine years, containing a stipula- 
tion that the mortgagor should not alienate or mort- 
gage the land, — Held that a second zur-i-peshgi to the 
plaintiff made after the expiration of the nine years’ 
term, for the hand fide purpose of paying off the 
debt due on the first mortgage was not voidable as 
contravening the terms of the first mortgage lease, 
and the plaintiff was entitled to sue to redeem the 
first mortgage. Dookhchoee Rai v. Hidayutool- 
LAH . . Agra, E. B., 7 : Ed. 1874, 5 

See Mahomed Zakaoolla v. Banee Pihxsiiad 
[1 H. W., Ed. 1873, 135 

Sheopal V. Been Dyal . 5 W., 145 

213. Pur chaser of equity of 

redemption, Bight of, to TediQ&m.—XJsufructu^ 
arg mortgage foUotoed hy sale. — Revival of mart- 


( 3959 ) 


DIGEST OF CASES, 


( 3960 ) 


MORTGAGE — continued, 

3. REDEMPTION-^eoj^^twMetl. 

( a ) Right of Redemption— 

Pureliaser of equity of redemption, Biglit 
of, to redeem — continued, 

gage hg cancelment of sale. — Attachment in exe* 
cution of decree. — Z. mortgaged in 1859 certain im- 
moveable xiroperty, being joint ancestral iiroperty, 
for a term of fve years, giving tlie mortgagee pos- 
session of tbe mortgaged property. In 1861 Z. sold 
tills property to tbe mortgagee, wlierenpon the sons 
of Z. sued their father and the mortgagee, purchaser, 
to have the sale set aside as invalid under Hindu law, 
and in August 1864 obtained a decree in the Siidder 
Court setting aside the sale. The mortgagee, pur- 
chaser, remained, however, in possession of the pro- 
perty as mortgagee. In May 1867, Z. having sued 
the mortgagee for possession of the property on the 
ground that the sale had been set aside as invalid, the 
High Court held that Z. could not be allowed to 
retain the purchase-money and to eject the mort- 
gagee, purchaser, but must he held estopped from 
pleading that the sale was invalid. In November 
1867, one K, having caused the property to he at- 
tached and advertised for sale in the execution of a 
decree which he held against Z. and his sons, the 
mortgagee objected to the sale of the property on the 
ground that Z. and his sons had no saleable interest 
in the property. This objection was disallowed by 
the Court executing the decree, and the rights and 
interests of Z. and Ids sons were sold in the execution 
of the decree, K. purchasing them. In 1878 K. sued 
as the purchaser of the equity of redemption, for 
the redemption of the mortgage of 1859. Seld that 
K. was entitled to redeem the property. Eeld also, 
that the mortgagee not having contested in a suit 
the order dismissing his objection to the sale of the 
property in execution of K"s decree, he could not 
deny that K. had purchased the rights and interests 
remaining in the property to Z. and his sons. 
Eeld also, that the inortgagec had no lien on the 
property in respect of his purchase-money. Eeld, 
also, that, it being stipulated in the deed of mortgage 
that the mortgagee should pay the mortgagor a 
certain sum aimnally as “ malikana,^^ and tlie 
mortgagee not having paid such allowance since the 
date of the sale, the plaintiff was entitled to a deduc- 
tion from the mortgage-money of the sum to which 
such allo wance amounted. B as ant Rai v. Kanahji 
Lad . . . . I. L. B,, 2 All., 455 

214 , Bureliaser of property, 

Biglit of, to redeem.— for ejectment where 
there is an eqivltahle lien on the propertg. — In 1848, 
E. L. obtained a decree against R. C. and R. X., and 
in 1863 at a sale in execution of that decree the 
plaintiffs^ ancestor purchased the property now in 
dispute and took possession. In 1861 one K. R, 
sued the representatives of R. C. on a mortgage- 
bond under wliieli a sum of money was alleged to 
have been secured upon the said property, and 
obtained a decree against the defendants personally 
whieh did not direct sale of the mortgaged property. 
The plaintiffs ancestor bought the property with the 
knowledge of the mortgage. K. R. in 1868, in exe- 


] MORTGAGE— 

8. REDEMPTION— 

{a) Right of Redemption — contimied. 

Purchaser of property. Bight of, to re- 
deem — continued. 

ention, sold the right, title, and interest of her judg- 
ment-debtors in the propei’ty to the defendants who 
paid R5,000 as consideration money and obtained 
possession. In a suit to eject the defendants on the 
ground that the latter obtained no title to tbe pro- 
perty by their purchase, — Eeld that vso far as the 
defendants" money had gone to pay off the charge 
which K. R. had on the land to that extent tliey 
were entitled to stand in her shoes as an iucirm- 
hrancer; and that the suit as far as regards the land 
covered by the mortgage-bond must he taken to be 
a redemption suit and tlie plaintiff ought not to be 
allowed to recover tbe property wuthoiit paying the 
defendants so much as on a proper taking of accounts 
might appear to be due to them. Ramesshb Per- 
SHAD Narain Singh v, Doodee Chand 

[19 W. E,., 422 

215. Eight to redeem sub-ten- 

ures purchased by mortgagee. — AequisiUons 
hg mortgagor and mortgagee. — tSemhle, — Under the 
English law, which, in so far as it I’csts on principles 
of equity and good conscience, may properly be a^^plied 
in India, it is recognised as a general rule that most 
acquisitions by a mortgagor enure for the benefit of 
the mortgagee ; and, conversely, that many acquisi- 
tions by a mortgagee are, in like manner, to be treated 
as accretions to the mortgaged property, or substi- 
tutions for it, and, therefore, subject to redemption. 
But semhle, — It cannot be affirmed that every pur- 
chase, by a mortgagee, of a sub- tenure existing at 
the date of the mortgage, must be taken to have been 
made for the benefit of tlie mortgagor so as to enliance 
the value of tbe mortgaged property, and make the 
whole, including the sub-tenure, subject to the right 
of redemption on equitable terms : — y., where there 
is a mortgage of a zemindari in Lower Bengal, out of 
■which a putni-teuure lias been granted, the mortgagee 
in possession might buy the imtni with his own fiiiuls 
and keep it alive for his own benefit. An Oudli 
talookdar granted an nsnfruetuary mortgage of a por- 
tion of his talook, in respect of whieh there existed cer- 
tain subordinate hirt tenures. Tlie mortgagee having 
subsequently acquired these hirt tenures by purcliase, 
did not, as he miglit have done, keep them alive as 
distinct sub-tenures, but treated them as merged in 
the talook. The mortgagor, many years after, brought 
a suit for redemption, when the question arose, whe- 
ther upon repaying the sum expended by the mort- 
gagee in the purchase of the birts, in addition to the 
amount due on the face of tlie mortgage-deed, the 
plaintiff was entitled to the possession of the estate 
as then enjoyed by the mortgagee; or whether the 
latter \vas entitled to retain the hirt rights and 
interests purchased by him as an absolute under-pro- 
prietary tenure in subordination to the talookdar, and 
to have a suh-settlemeiit on that basis, — Meld that 
the plaintiff on repayment of the original mortgage- 
debt, and on reimbursing tlie defendant the sum 
expended in purchasing the birts, was entitled to 
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8. UEBEWPTlO^^continued. 

(a) Eiq-ht 03 ? Redemption— 

Bight to redeem sub-tenures purchased 
by mortgagee— 

re-enter on tlie estate with all the rights and privi- 
leges enjoyed by the latter. Kishendatt Ram v. 
Mumtaz Ali Khan 

[I. Xi. B., 5 Calc., 198 : 5 C. Ii. B., 213 ' 
L. B., 6 I. A., 145 

210 , Bight where mortgagee 

has purchased equity of redemption, — Act FT 
of 1855^ Construction of. — Sale of legal and equitable 
rights of Judgment-debtors. — Clause 1, section 1, Act 
VI of 1855, shows that the statute was designed for 
the benefit of creditors, and that it authorised sale of 
both the legal and equitable rights of judgment- 
debtors. Under this clause, therefore, an equity of 
redemption was a kind of property that might be 
seized and sold. A., a mortgagee who takes from B. 
as security an existing mortgage from C. to B., stands 
in the same position towards, and is subject to the 
same equities in respect of, the mortgagor B,, who 
has assigned that mortgage to him by way of 
sub-mortgage, as B., himself, a mortgagee, does to 
the original mortgagor C. A mortgagee, at a 
Slier ift‘^s sale held under a writ oi fi. fa. sued out 
by him ux>on his mortgagor’s bond and warrant to 
confess the mortgage-debt, purchased his mort- 
gagor’s equity of redemption and obtained a convey- 
ance thereof from the Sherifi under clause 3, section 
1, Act VI of 1855. Meldj in a suit by the mortgagor 
against the mortgagee for redemption of the mort- 
gage, that the latter was entitled under that Act to 
hold the mortgaged estate against the mortgagor 
freed from the equities existing in him previous to 
sale and conveyance of his rights and interests under 
the mortgage. Toyluckomohitn Taugee v. Go- 
bind Chundbe Sen 

[1 lud. Jur., O. S., 128 : 1 Hyde, 289 

217. Bedemption where mort- 

gagee has partitioned property. — Interference 
loitk right to redeem. — A mortgagor’s right to re- 
deem what he has mortgaged is indefeasible, and 
cannot he interfered with by unauthorised acts of 
the mortgagees, e.y., a hntwarra entered into by the 
latter. Muzehe Hossein Hue Pekshad Roy 

[15 W, B., 353 

218. Omission to execute de- 

cree for redemiDtion in tirae.-^Bjfect of fresh 
suit for redemption. — Where a decree for redemption 
is obtained, hut is not executed within the prescribed 
period for execution, the mortgagee does not, by 
omission of tlie mortgagor to execute the decree, 
cease to he the mortgagee, but the mortgagor or his 
representative may still niaintain a fresh suit for 
redemption. Chaita v. Pueum Sookh 

[2 Agra, 256 

219 . Alienation by mortgagee 

pending foreclosure suit. — Bffect of on right of 
redemption. — Where a mortgagee alienates the 
mortgaged property while the foreclosure suit 


MOBTGAG-E — 

8. REDEMPTIOTsT — continued, 

{a) Right oe Redemption — continued. 

Alienation by mortgagee pending fore- 
closure suit — continued. 

brought by him is pending, such alienation cannot be 
allowed to stand hetv\’'een the mortgagor and those 
rights to redeem which that suit in its ultimate issue 
may have left open and affirmed to him. M'dnsooe 
Ali Khan x>. Ojoodhya Ram Khan 

[8 W. E., 399 

220. Bigbt of purebaser to re- 

deem. — ^Effect of sale by mortgagor, — Where a 
mortgagor before the expiry of the year of grace and ■ 
after sale to a purchaser agreed with the mortgagee 
that of the two villages conditionally mortgaged, one 
should he given to him and a decree of foreclosure 
for the other should be obtained by the mortgagee, — 
Held that such an agreement could not bind the pur- 
chaser or take away his right to redeem. Jybam Gie 
V. Keishan Ixishoee Chund . 3 Agra, 307 

221. Clause for conditional 

sale. — Efect of on right of redemption, — A clause 
of conditional sale contained in a mortgage-deed does 
not prevent the redemption of the mortgage. 
Kanayalal V. Pyababai . I. Ij. E., 7 Bom., 139 

222. Settlement with mortga- 

gee. — Effect of, on right of redemption. — The mere 
settlement of a resumed inaafee estate with the 
mortgagee does not destroy the mortgagor’s right to 
redeem, nor does it jmcessarily make tlie holding by 
the mortgagee a holding adverse to the mortgagor’s 
right. OoMBAO Beottm i>. Nizamoonnissa 

[1 Agra, 224 

223. Bar of right of redemp- 

tion. — Foreclosure. — Accounts. — In a suit for re- 
demption of a mortgage the Zillah Court declared 
the mortgagors (appellants) entitled to redemption, 
the mortgagees in possession (respondents) having 
fully jiaid themselves by receipt of rents and profits. 
In a special appeal, the Sadder Court reversed the 
Zillah Court’s decision, on the ground that certain 
proceedings, taken by the mortgagees with a view to 
foreclosure, had eifectually barred the equity of 
redemption. Held by the Piivy Council that the 
Siidder Court ought not to have decided the case on 
the question of foreclosure, because that question, 
though raised upon the pleadings, had not been made 
one of the issues settled in the Court of first instance, 
where alone evidence could be taken ; that the Court 
was wrong in treating the x^roceediogs as an effectual 
bar to the axipellant’s right of redemption ; and that 
the question of foreclosure ought therefore to he fur- 
ther fully tried upon an issue to be regularly settled. 
Mohun Lall Sooktjl v. Golhck Chundeb Dutt 

[I W. B., P. C., 19 : 10 Moore’s I. A., 1 

224. Condition preventing 

effect of right of redemption.— con- 
dition in mortgage-deed . — Condition that after 
redemption the mortgagee should continue in pos- 
session as perpetual tenant not enforceable. — A con- 
dition in a mortgage, tiiat if the mortgagor redeems 
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8. REDEMPTIOK— 

(a) Right ot* Redemption — continued. 

Condition preventing effect of rigRt of 
redemption— 

tlie property, tlie mortgage right should be extiu- 
guished, but that the property should for ever remain 
in the possession of the mortgagee on his paying a 
fixed rent, is a condition which cannot be enforced in 
a Court of Equity. Mahomed Muse u. Jijibi-tai 
Ehaovan . . . I. Ij. R., 9 Bom., 524 

(h) Redemption op portion op Property. 

225. Division of liability under 

mortgage.— Where money is advmiiced on a mort- 
gage-debt the liability cannot be divided. Mpjee d- 
oonissa V. Diddar Hossein . 14 W. R., 216 

226. Eight to redeem share of 

property where part has been sold for 
arrears of revenue. — A mortgagor cannot redeem 
a share of the mortgaged property. This rule is not 
alfected by the sale of part of the mortgaged lauds 
for arrears of revenue. Hashim v. Aujeet Singh 

[W. R., 1884, 217 

Ram Badde: Singh d. Ram Loll Doss 

[21 W. R., 428 

227. Payment of proportionate 

amount of debt. — Might to retain propertg till 
whole is paid. — A zur-i-peshgidar is entitled to re- 
tain the whole property pledged to him until the 
wliole debt has been paid to him. It is optional with 
him to relinquish atiy portion either on receiving a 
jiroportioiiate amount of wliat is due to him or other- 
wise. Hereehur Singh v. Dabee Sahoy 

[W. B., 1864, 260 

228. Redemption of separate 

share. — Might to retain possession till whole debt 
paid. — A mortgagee is entitled to hold possession till 
the mortgage-debt is fully paid, and no person re- 
presenting the original mortgagor, and claiming any 
portion of the mortgaged property, can sue to redeem 
his separate share, sritlioiit proof of the satisfaction of 
the entire debt. Razeeooddeen y. Jhubboo Singh 

[•W. R., 1864, 76 

229. Medemption of 

whole estate hg one of several mortgagors. — Mortgage- 
debts are indivisible except where there is a distinct 
notice on the face of the mortgage-deed of the 
separate shares of the mortgagors. One co-mort- 
gagor or his representative may redeem the entire 
estate, if joint and undivided, by payment of the whole 
of the mortgage-money. Ram Kbisto Manjhee v. 
Ameeroonissa Bibee . . .7 W. R., 314 

Ali Reza V. Tarasoondereb . 2 W. B., 150 

230. — Payment of pro- 

fortionate part of debt. — Where moneys were ad- 
vanced to several mortgagors, who owned the mort- 
gaged land ill certain dehned shares, and the mort- 
gagee by purchasing the interest of some of the mort- 
gagors in such land broke up the joint security, the 
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Redemption of separate .sliare— 

remaining mortgagors were held to be entitled to 
redeem on payment of a just proportion of the moneys 
advanced. Kesree v. Seth Roshijn Lal 

231. ^ ' Payment of 

proportionate part of The mortgagors in a 

joint mortgage transaction are jointly liable to the 
mortgagees for the whole of the mortgage-debt, and 
some out of the niimher cannot bring a suit to redeem 
their own shares of the mortgaged property by pay- 
ment of a proportional amount of the mortgage-debt. 
Salig Ram Singh v. Barun Rai . 4 jST. W., 92 

232. — ' Su.it to redeem 

land in possession of co-owner of eguUy of redemption. 
— Where a mortgagee in possession acquires a right to 
a share in the property mortgaged, he cannot be com- 
pelled to surrender the mortgaged property on pay- 
ment of the debt, or any part of it on payment of a 
proportionate amount of the debt, until the mortgagor 
has, by a xu'oper suit for partition, ascertained defi- 
nitely the shares of the co-owners. AIaeakae Akath 
Kondarakayil Mamh V. Penjapatath Khtth 

[I. D. R., 6 Mad., 61 

233. — — - - Purchase of 

equity of redemption of part of property by one of 
several mortgagees. — Might of redemption of pur- 
chaser of another part. — Where one of several mort- 
gagees has purchased the equity of redemption as to 
a part of the mortgaged property, the purchaser of 
another part is not thereby entitled to redeem, unless 
he discharges the whole mortgage-debt. Sobha Sah 
V. Indeejeet . . . . 5 ’W’,, 148 

234. Purchaser of 

estate jointly and separately mortgaged by co-sharers. 
— The purchaser of a share in an estate which had been 
jointly mortgaged by the several shareholders, and 
subsequently furbber charged by all by deeds to 
which one or more were parties, sued for the rcdeinp- . 
tion of the wliole estate by payment of the original 
mortgage-debt. Held that representing the whole 
of the co-sharers, ho must, if he desired to redeem, 
discharge all the debts with wliicli they had jointly 
or severally charged the property. Bhugwan Dass 
V, Mahomed Jafer . . . 4 IKT. W., 161 

235. Purchase by 

mortgagee of a share in mortgaged property , — Ue- 
demption of mortgage. — Where all the proprietors of 
an estate joined in mortgaging it, and the mortgagee 
subsequently purchased the share in such estate of 
one of the mortgagors, thereby breaking the joint 
character of the mortgage, and one of the mort- 
gagors sued to redeem his own share and also the 
share of R., another of the mortgagors, — Held that 
he was entitled to redeem liis own share, but he could 
not redeem Pis share against the will of the mort- 
gagee, KURAY MAL V, PUEAN MaL 

[I,D, E.,2 AIL, 565 
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MOUTGAGE — conUmwd. 

8. REDEMPTION 

(h) Redemption op portion op Property 

^ — continued. 

Hedemption of separate share — continued. 

236. — Purchase hy 

one of ^semral mortgagees of a portion of the mort- 
gaged property. — Redemption by one of the mort- 
gagors of his oion share. — The fact that one of 
several mortgagees has acquired the equity of re- 
demption of the share of one of the mortgagors in 
the mortgaged property does not give another of the 
mortgagors the right to redeem his share in the 
mortgaged property. Sohha Shah v. Inderjeet^ 3 
JSf. W., 14S, distinguished. Kuray Mai v. Piiran 
Mal^ I. L. i2., 2 All,, 663, and Azimut Ali Khan v. 
Jaioahir Singh, 13 Moore^s I. A., 404, referred to. 
Mahtab Rai V. Sant Lal . I. L. B., 5 All., 270 

287. Usufructuary 

mortgage, — Satisfaction of mortgage-debt from usu- 
fruct. — -Suit for ichole mortgaged property by some 
of several mortgagors. — In a suit by some of several 
co-mortgagors to redeem the entire property mort- 
gaged, on the ground that the mortgage-debt had 
been satisfied out of the usufruct, — Meld that the 
plaiuti:ffis could only claim their own shares, and the 
Court of first instance should determine the extent 
of the shares after making the other co-mortgagors 
parties. Paeie Bakhsh v. Sadat Ali 

[I. L. B., 7 All, 876 

238, , Destruction of 

indimsible character of property . — Where the equity 
of redemption of dilferent j)lots of land in the posses- 
sion of a usufructuary mortgagee under one entire 
contract has been sold to two difi'erent persons and 
the mortgagee has abandoned his possession of one 
plot, and taken a lease from the purchaser of that 
plot, and thereby destroyed the indivisibility of the 
original contract, the piircliaser of the other j)lot is 
entitled to redeem his land on payment of a propor- 
tionate amount of the mortgage-debt. Marana 
AMMANNA V. PeNDYALA PERtTBOTlTLU 

[I. Ii. B., 3 Mad., 230 

■ 239 ^ Bedemption of wliole pro- 

perty by owner of portion. — Proportional con- 
trihution. — The owner of a part of the equity of 
redemption can redeem the whole property mort- 
gaged from the mortgagee after paying the whole of 
the money due on the mortgage, and has a lien on 
the share of the co-owner for the proportional con- 
tribution of that share to the sum expended hi 
redemption, and this right or interest is as capable 
of transfer as the aggregate group of interests called 
the ownership. B. in one transaction mortgaged 
two fields (Nos. 20 and 22) to J. On the 16th 
January 1869, in execution of a decree against B., 
his interest in one of them (No. 22) was sold, and 
M. became the purchaser. 11., however, did not take 
possession. On the 25th April 1877, B. paid off Jls 
mortgage with money borrowed from the defendant 
V., to whom B. again mortgaged the two fields as 
security. K, died, leaving a son A., whose interest 
in field No. 22 was conveyed by his grandfather {B.^s 


Bedemption of whole property by owner 
of portion -contmued, 

father) to the plaintiff. A. was not a party to the 
conveyance, but attested it with an expression of 
assent. The plaintiff now sued the defendant V. to 
eject him from No. 22. Meld that the defendant , 
V. had a lien on No. 22, and that the plaintiff could 
not eject him without paying him the amount of 
such lien. When R. purchased No. 22 he and B. 
stood in equal positions towards the mortgagee J. 
J. might enforce his rights under the mortgage 
against both together, or against either of the two, 
leaving that one, if forced to pay the whole sum, to 
recover the proper rateable contribution from the 
other. On the other hand, R. might redeem the 
whole and seek contribution from B., or B. might 
redeem the whole and seek contribution from R. 
Whichever of the two redeemed, he would have a 
lieu on the share of the other for the proportional 
coiitrihution of that share to the sum expended in 
redemption. B. did, in fact, redeem the mortgage 
to J., and thereupon became entitled to a lien on Rls 
share of the property, viz., field No. 22. He then 
mortgaged his whole interest to the defendant V., 
including his lien on No. 22. R., who had not yet 

obtained possession of No. 22, was entitled to get it 
only on paying off the amount of the lien which 
had passed to the defendant J'\ Vithal Nilkanth 
P iNJALE V. YiSHVASEAT BIN BaPUJIEAT 

[I. L. B., S Bom., 497 

240. Purchaser of 

equity of redemption of part of an estate. — The pur- 
chaser of the equity of redemption of part of an 
estate under mortgage is entitled to redeem the 
whole of the morbgag'cd estate if the mortgagee in- 
sists on his right to have it so redeemed. When the 
former elects to pay the entire mortgage-debt, he 
puts himself in the place of the mortgagee redeemed, 
and acquires a right to treat tlie original mortgagor 
as his mortgagor, and to hold that portion of the 
estate in which he would have no interest but for 
the payment as a security for any surplus payment 
he may have made. Asansab Rayuthan Vama- 
NA Rad . . . . I. Ii. B., 2 Mad., 223 

241. Mortgage of 

property oimied by co-sharers. — Suhseqtient severance 
of interests. — Suit by one co-sharer to redeem more 
than his share. — Time of talking objection, — In 1805 
a two annas share in certain property held by co- 
sharers was mortgaged to the defendant. The mort- 
gage was effected by the mortgagor as manager of all 
the co-sharers in union. In 1818 one ' of the co- 
sharers redeemed his share of two pies in the mort- 
gaged property, and a further share of two pies 
therein was redeemed by a second co-sharer in 1867. 
The plaintiff was admittedly the owner of another 
two pies share j but lie now sued the defendant to re- 
deem the whole of the property still unredeemed, — viz.y 
a one anna eight pies share of the original mortgage. 
The defendant objected that the plaintiff could only 

6 L 


HI 


( 3967 ) 


DIGEST OE CASES. 


( 39B8 ) 


MORTGAGE— 

8. EEDEMPTION— 

(5) Redemption op poetion op Feopeety 
— continued* 

Eedemptioii of wliole property by owner 
of portion — continued. 

recleeiii Ins own two pies sliare, 'wbicli had become 
separated from the I’est. The plaintiff denied that 
the estate had been divided. Keld that the plaiiitilFs 
claiin being to redeem all that remained of the estate 
in the mortgagee’s possession, the suit could not be 
maintained, unless all the other persons interested in 
the ecpiity of redemption were before the Court either 
as co-plaintiffs or as defendants. Without their 
presence the suit could not he properly disposed of, 
and the excuse, that the defendant did not take 
objection at the right time, had, under such circum- 
stances, no validity. As owner of a two pies share, 
wliicli hy consent of all interested had become an 
estate wholly separated from the other parts of the 
original aggregate, the plaintiff would have been 
bound to "set forth the transactions on which his 
right rested. lUano Salyi n. Balkeishna Sakha- 
EAM , . . . I. Xs. R .9 9 Bom.j 128 

24 - 2 . Partial redemption. — Bang. 

Beg. I of 1798 i s. 5 . — Where the contract between a 
mortgagor and a mortgagee provides for the payment 
of the principal sum on a specified date, and for the 
payment in the meantime of interest thereon, the 
mortgagor cannot have a partial redemption of the pro- 
perty under liegulation I of 1798 which was not in- 
tended (section 5) to alter the terms of a contract 
settled between the parties except as regards illegal 
interest. Should the mortgagee consent to allow the 
principal sum, or part of it, to he paid off before 
tlie time fixed, he vrould he entitled, when agreeing to 
this, to make the payment of interest a condition of 
such redemption. Bueno Moyee Dossee v. Be- 
NODE Mohinee Chowdheain . 20 W. B., 387 

243, Bropertg re- 

deemable on fayment of two separate amounts . — 
Where a certain quantity of land was the subject of 
one zur-i-peshgi mortgage redeemable on payment of 
E225 to K. and B275 to M., the mortgagees taking 
possession in moieties, it was held that the mortgagor 
could not recover any portion of the land until lie 
had paid iip all the money due upon the mortgage, — 
c.g., as long as he had not paid up the amount due 
to J/., he could not claim even the land allotted to 
AT., whose portion had been liquidated. Imam Adi v. 
OoGEAH 8INGII ... 22 W. E., 262 

244 , JPurcJiase of 

portion of e<iuity of redemption hg mortgagees . — 
A'pporiioiimenf of mortgage- debt. — The plaintiffs in 
this suit \vere purchasers of the equity of redemption 
in a portion of certain mortgaged premises which 
wore sold in lots, and they brought this suit against 
the mortgagees, who were also purchasers of the 
Gcpiity of redemption of several of the lots. They 
made the purchasers of the other lots parties to the 
suit, and sought to redeem their own portion of the 
estate and to recover possession of their owm portion 
and the portion purchased by the purchasers other 
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Partial redemption — contlmted. 
than the mortgagees, on payment into Court of a sum 
sufficient to cover the proportion of the mortgage- 
debt attributable to the said parcels. The mode of 
applying the whole of the mortgage-debt between the 
different moiizalis of the mortgaged estate in siicli a 
case pointed out, Azimut (Ajimut) Ali Khan v. 
JOWAHIE SiNQ-H 

[14 W. B., P. 0.9 17 : 13 Moore’s I. A.,' 404 

Bekon Singh v. Been Dyal Lald 

[24 W. B., 47 

245, Mortgage of one 

estate consisting of several villages. — FurcJiase hg 
mortgagee of part of eepuity of redemption. — Where 
sixteen villages were included in one mortgage and 
the equity of redemption in one village -was sold to 
the plaintiffs, — Meld that they were entitled to sue 
the mortgagee, wdio had purchased the equity of re- 
demption in twelve of the villages, for redemption of 
their own and three other villages,* a previous suit 
for redemption of their one village having been dis- 
missed on the objection of the mortgagee that they 
w^ere not entitled to sue to redeem their one village 
alone. Ahmed Ali Khan v. Jawahis Singh 

[1 Agra, S 

246, Fiirehase of 

equity of redemption of part of village. — The entire 
village w’as mortgaged to the defendants, who subse- 
quently obtained by pnrcliase the ecpiity of redemp- 
tion as to a portion of it. The equity of redemption 
in another portion was sold to two other persons 
jointly, one of whom (the plaintiff) claimed to re- 
present hy purchase, the other by descent. The 
plaintiff having sued to redeem the whole share, the 
defendants questioned the validity of the sale to the 
persons througli wliom the plaintiff claimed, and im- 
pugned the plaiiitilf’s riglit as lieir. Meld that the 
mortgagees, who, on the occasion of tlie sale im- 
pugned, had sued to establish their claim to pre- 
emption, were not now entitled to question the sale $ 
and, secondly, iiiasmueli as tlie estate, or the portion 
of it held hy the persons whom the plaintiff claimed 
to represent, was a joint estate, tlie plaintiff having 
established his right to one moiety by pnrcliase, was 
entitled to redeem the u'hole, w^Iietlier lus title to tlie 
other moiety hy heirship was proved or not. Bithal 
Kath V. Toolsee Ram . , 1 Agra, 125 

247, Pn7'c]mse of 

portion of equity of redemption. — The equity of 
redemption in two mouzalis (tine mortgage being 
joint) \vas sold in satisfaction of a decree by a third 
party, and purchased partly by plaintiff and partly 
by the mortgagee himself. Seldy onpIaintitFs claim 
for redemption of the part of the mortgaged property 
purchased by him, that under such circiimstaiices the 
whole burden of the mortgage-debt could not be 
thrown on a portion of the equity of redemption, and 
the plaintiff would be entitled to redeem the portion 
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of the propei’fcy purchased by him on payment, not of 
tiie whole, but of such portion of the debt as .was jiro- 
portionate to the relative value of the mortgaged 
properties. Mahtab Sin&h 'o, Miseee Lall 

[2 Agra, 88 

248. — — — i Fur chase of 

portion of equity of redemption, — An entire mouzah 
bad been mortgaged by way of usufructuary mort- 
gage. The plaiiiti:® subsequently purchased a four 
annas share from the heirs of some of the mortgagors, 
and sued for possession of his purchased share on the 
averment that the whole of the mortgage-debt and 
interest had been satisfied. Held that he was not 
precluded from suing on the ground that he claimed 
only a portion of the mortgaged property. Lalla 
I)abee Pershad 1 ), Beharee Lall . 3 Agra, 33 

240. Suits heard to- 

gether brought by co-sharers of whole estate, — A, 
granted a zur-i-pesligi lease of certain lands to the 
defendants for a fixed term of years, wdiich was to 
continue after the expiry of the term so long as the 
money advanced remained unpaid. Shortly after- 
%vards A, evicted the defendants, and sold the land to 
0. and H. in the proportion of twelve annas and 
four annas. The defendants sued all the three, and 
obtained a decree for possession and mesne profits. 
They never got hack possession, but recovered the 
mes.ne profits from A, On the expiry of the term of 
the lease, 0. and I), each brought a suit to redeem 
his own share of the estate after payment into Court 
of the money advanced, in amounts proportionate to 
the share of the land purchased by each. The two 
suits were heard together. Held, they were entitled 
to redeem. WuzniiooNNEsaA t). Saeedun. Joy- 
MUNG-tTL Singh v. Saeebhn 

[B. li. B., Sup. VoL, 613 ; 6 W, B., 240 

250. — Deposit of pro- 

portionate share of debt. — Purchase of portion ef 
equity of redemption by mortgagee. — F, mortgaged 
to H. certain property, of which H. caused a moiety 
to be sold in execution of a money-decree against JS., 
and liimself became the purchaser. The moiety was 
sold subject to Hds mortgage in satisfaction of an- 
other decree, and purchased by L, H,, in exercise of 
his rights as mortgagee, attached and proceeded to 
sell the share of L, in the portion purchased by him ; 
and L, thereupon, with a view to stay the sale, de- 
posited an amount proportionate to the share held by 
iiim. The sale, however, was allowed to proceed. 
Held, in a suit hrouglit by L. against H, to set aside 
the sale, he ^vas entitled to a decree. Nathoo 
Sahoo r . Lalah Ameer Chand 

[15 B. X.. B., 303 ; 24 W. B., 24 

251. Hquity of re- 

demption, Attachment of — Payment of proportion- 
ate share of mortgage-debt. — A., the holder of a 
decree upon a mortgage-hond, attached in execution 

III 
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a one-tbird share of a certain mouzah, one of seven- 
teen mouzahs included in the mortgage, and the 
equity of redemption in which one- third share had 
been purchased by B. Held that although, as laid 
down ill Azimut Ali Khan v. Jotoahir Ship, 18 
Moore’s I. A., 404:, B. would have been at liberty to 
insist that his one-third share should he burthened 
with 110 more than a proportionate amount of the 
original mortgage-debt, and might claim to redeem 
such share upon payment of that quota, yet, as he 
had not shown what that proportion was, nor paid it 
into Court, that A. under the circumstances was en- 
titled to enforce his attachment. Hiedy Naeain 
'0, Allaoollah 

[I. L. B., 4 Gale., 72 : 2 C. L. R.., 580 

252 , Conto'ihution . — 

Suit for redemption of share of property sold in 
execution of decree for mortgage-debt. — M., B., and 
JV. held mouzah D. in equal one- third shares, and 
also held a share in mouzah A. On the 3rd Janu- 
ary 1863, M. and B. mortgaged their shares in mouzah 
D. to L. to secure a loan of certain moneys. On the 
16th March 1870, M., B., and N. mortgaged mouzah 
D. to B. to secure a loan of R600, and on the same 
<^ay, by a separate deed, they mortgaged mouzah D., 
and M. mortgaged his share in mouzah A. to M., to 
secure a loan of Pel, 600. On the 8th December 
1875, L. obtained a decree for the sale of the shares 
of M. and B. in mouzah D. for the satisfaction of the 
mortgage-debt due to her. On the 18th April 1876, 
It. obtained a decree for the realisation of the mort- 
gage-debts due to him by the sale of mouzah D. and 
M.^s share in mouzah A. On the 23rd October 1876, 
the shares of M. and B. in mouzah D. were sold in 
execution of L.’s decree, and w^ere purchased hy It. A 
portion of the purchase-money was applied to satisfy 
L.^s decree, and the balance of it ^vas deposited in 
Court. Instead of apiplying to the Court to pay him 
this balance in execution of his decree dated the 
18th April 1876, F. attached and obtained payment 
of such balance in execution of a decree for money 
which he held against M. and B. On the 20th June 
1877, F., in execution of his, decree dated the 18th 
April 1876, brought to sale N.^'s oue-third share in 
mouzah D. aud became its purchaser. On the 20th 
July 1877, F., in execution of a decree for money 
against M., brought to sale his share in mouzah A. 
and became its purchaser. Held, in a suit by N, 
against F. in wdiich he claimed that the sum due by 
him under the two mortgages dated the 15th March 
1870, and the decree dated the 16tli April 1876, 
might he ascertained, and that, on payment of the 
amount so ascertained, the sale of his one-third share 
in mouzah D. might he set aside, and such share de- 
clared redeemed. Held that the sale of Hds share 
in mouzah D. could not be set aside. Held, also, that 
if it were shown that the sum realised by the sale of 
his one-third share in mouzah D. exceeded the piropor- 
tionate share of his liability on the tw'O mortgages, 
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he was entitled to recover one moiety of such excess 
as a contribution from inouzah A. As it appeared 
that there was such an excess, the Court gave N. a 
decree for a moiety of such excess, together with in- 
terest on the same from the date of the sale of 
share at the rate of 12 per cent, per mensem; and 
further directed that, if such moiety, together with 
interest, were not paid within a certain fixed j)criod, 
JV. would ho at liberty to recover it by the sale of the 
share in mouzah A., or so much thereof as might 
be necessary to satisfy the debt. Bha0IRAth 
Naxtbat Singh . . I. Xj, K., 2 AIL, 115 

253. Sale of equity \ 

of redemption of tiuo parcels. — Secoiid mortgage of 
six parcels and redemption of one by mortgagor . — 
Transfer of Property Act^ s. 60. — Redemption hy 
purchaser of two parcels on payment of proportion- 
ale amount of debt decreed. — In 1873 R. mortgaged 
to S. seven parcels of land (items 1 — 7) for R300. 
Ill 1880 Jf. purchased R.^s rights in items 1 and 2. 
In 1881 R. redeemed item 5 on payment of R30, 
and executed a second mortgage of the rest to S. for 
R,200. Held that Jf. was entitled to redeem items 
1 and 2 on payment of a proportionate amount of 
the first mortgage debt. Sttbeamanyan v. Man- 
DAYAN . . . . I. Xs. B., 9 Mad., 453 

254. — Ptirchase by 

third parties of mortgagee's interest in portions of 
mortgaged property. — Redemptioni and apportion- 
ment of liability of purchasers for the mortgage 
charge. — Joimder of parties. — Mortgage account . — 
Form of decree. — Purchasers of the right, title, and 
interest of a mortgagor in certain portions of the 
mortgaged property, sold in execution of a jii’ior 
decree against the mortgagor, were added as co- 
defeiidants in a mortgagee's suit against the mort- 
gagor for foreclosure on failure to redeem. As 
against these purchasers the suit was dismissed wltli 
costs, on the ground that their claims to portions of 
the mortgaged property, under titles prior to, and 
independent of, the mortgagee's title, could not be 
decided tlievcin. A decree was then made against 
the mortgagor, and on his subsequent failure to 
redeem or to pay the debt, his equity of redemption 
was sold, and was bought hy the mortgagee. lu a 
suit brought by the mortgagee against the rexiresent- 
atives of one of the said purchasers, who refused 
to deliver possession of the portion, — Held that 
(a), as this purchaser had disclaimed the right to 
redeem the portion, and had alleged a paramount 
title, causing the dismissal of the suit as against 
him, he, and those claiming under him, wert 3 pre- 
cluded from afterwards claiming to redeem; and 
(f), the proportion of mortgage charge for which 
he was liable could not be apportioned by the 
taking an account as between him and the mort- 
gagee alone, in the absence of the purchasers of the 
other portions. Azimut All Khan v. Jowahir Sinqk^ 
13 Moore* s I. A., 404^ referred to, A decree which 
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8. REDEMPTION— 

(h) Redemption op portion op Property 
■ — continued. 

Partial redemption — continued. 
ordered that the defendants, without any account 
being taken at all, should retain possession of the 
portion purchased as above stated, clear of the 
proportion of mortgage-debt chargeable thereon, on 
payment to the mortgagee of the sum for wliicli 
he bad bought the equity of redemption, "was held to 
he incorrect, and w^as accordingly reversed. NlDA- 
KANT Banerji v. Suresh Chandba M'DLLICK 
[I. L. B., 12 Gale., 414; L. B., 12 I, A., 171 

255 . Right of one 

of several joint mortgagors to redeem the lohole 
estate. — Parties to a redemption suit . — In the case 
of joint-family lU’Operty, which, though held in 
certain sliares by the several coj)arceiiers, is mort- 
gaged as a whole and redeemable upon payment of 
the entire sum, each and every one of the mortgagors 
has a right to redeem the whole estate, seeking his 
contribution from the rest. The rule is the same as 
regards any persons, other than the original mort- 
gagors, who have acquired any interest in the lands 
mortgaged hy the operation of law’, or otherwise 
in privity of title. The plaintiffs sued to redeem 
a sixteen pies takshim of the khoti village of Sbirhe, 
which had been jointly mortgaged by S., the owner 
of one-half share of the takshim, and E., the eldest 
of the four sous of P., the owmer of the remaining 
half share. The plaintiffs w^'ere the owniers, hy pur- 
chase at two Court sales, of the equity of redemption 
of twm out of the eight pies share belonging to S.^ 
and of one quarter of the eight pies share belong- 
ing to P. One of these sales w^as in execution 
of a decree against P., the eldest of the five 
sons of S., and the other in execution of a decree 
against II. After the institution of the suit, the 
defendants purchased privately the shares in the 
equity of redemption belonging to Bala, the fifth 
son of and to Saya and lievji, two of tlie sons of 
Baba, the fourth sou of 6\ Under tliese sales, tliey 
claimed to he owners of a four pies sliare in the 
takshim. Pending the appeal in tlie District Court, 
the defendants allowed P., the grandson of P., to 
redeem a twm pies share, and R.^s brother, P., to 
redeem a piie share. Held that, as the sixteen 
pies takshim of the khoti village, though held in 
certain shares by the original mortgagors, w’as un- 
divided family property, wliicli W'as mortgaged as a 
wliole and for an entire sum, the plaintiffs, as owners 
by pnrehase of a part of tlie equity of redemption, 
had a right to redeem the wliole of the sixteen pies 
takshim; and this right could not he affected by 
the conduct of the defendants post litem motam^ 
either by their purchase of a share in the equity 
of redemption pending the suit, or by the partial 
redemption allowed by them pending the appeal. 
Held, also, that the defendants had no powder to 
permit partial redemption, as before partition none 
of the co-sharers could redeem any particular share. 
NARO HaEI BhAYB V. VlTHALBHAT 

[I. L. E.., 10 648 
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8. BEDEMPTION — continued* 

(h) Kedemption op portion op Property 

— continued. 

Partial redemption— 

Sakharam Naeayan u. Gopal Laesheman 

[I. L. R., 10 Bom., 656, note 

Aeikhan Daudkhan v, Mahomabehan Sham- 

SHEREHAN BeSMEEH 

[I. L, R., 10 Bom., 658, note 

256. Sale hy mort- 

gagor of part of mortgaged property pending re- 
demption suit. — Sale hy mortgagor of rest of mort- 
gaged property after decree for redemption. — Ap- 
plication hy purchasers for execution of decree . — 
Subseqttent suit for redemption hy one purchaser . — 
Sale pendente lite . — One M. sued tbe defendant JB. 
for partition. The defendant pleaded a prior parti- 
tion, and alleged that the property which M. now 
sued to recover had been mortgaged hy M. to him 
(the defendant). Pending the suit, M. sold to the 
plaintiif a portion of the property claimed from the 
defendant. Subsequently to this sale a decree was 
passed in the suit, by which it was declared that the 
mortgage alleged hy the defendant had been proved, 
and that M. should redeem within six months from 
the date of the decree. Subsequently to this decree, 
— viz . 3 on 2oth November 1879, — M. sold the remain- 
der of the mortgaged property to one H. S. The two 
purchasers (^dz., the plaintiif and H. S.) then made 
a joint application for execution of the decree for re- 
demption. The Subordinate Judge held, as to the 
plaintiff, that the plaintiff having purchased 
liief and having become M.’s assignee prior to the 
decree, was not entitled to come in under section 232 
of the Civil Procedure Code (Act X of 1877) to get 
the decree enforced j and on 6th March 1880 an order 
was made that S. S. should redeem the whole pro- 
perty on payment of BlOO and costs. AT. S. subse- 
quently sold his interest to the mortgagee, R. In 
1880 the plaintiff brought the present suit for redemp- 
tion against M. (the mortgagor) and the defendant 
JB. (the mortgagee), alleging {inter alia) that Jf., 
having sold the property, had not sought to execute 
the former decree for redemption. The defendant R. 
in his written statement alleged that the sale hy M. 
to the plaintiff was fraudulent ; that the i^laintiff as 
purchaser from M. had not applied to he made a party 
to the former suit ; that M. having failed to redeem 
as ordered by the said decree within the period speci- 
fied, neither he nor the plaintiff was now entitled to 
sue. Seld that the plaintiff^ s suit was unsustain- 
able, By the sale to the plaintiff the rights of M. 
came to the plaintiff subject to the result of the suit 
then pending in which he did not choose to get him- 
self made a co-plaintiff. When the decree was pass- 
ed it was only through a right derived from M, that 
the plaintiff could have a locus standi in the further 
proceedings, and lie applied for execution as assignee, 
and, therefore, as representative of M. under section 
244 of the Code of Civil Procedure (X of 1877). As 
such representative he might have appealed, but did 
not, .against the order of the 6th March 1880, passed 
on the application made hy him jointly with R. 8, 


Partial r edemption— c ontinued. 

He had this right of appeal as representative of M. 
hut he could not bring a f res'll suit. If lie was not a 
representative of M., then he was a stranger to the 
proceedings under the decree ; and as M. took no stexis 
to fulfil the decree, the right to redeem was fore- 
closed in six months from the date of the decree, — i.e.^ 
in May 1881. The jilaiiitiff could not, hy any step, 
prevent the right of the defendant as mortgagee 
against M. from growing and perfecting itself during 
the six months allowed for redemption. Eamchan- 
BRA Kobatear V. Mahabaji Kolatkar 

[I. L. R., 9Bom., MI 

257. Right to redeem 

share coming to person hy inheritance. — The plaintiff 
recognised the validity of a mortgage for a term of 
twenty years of her deceased f ather^s estate made in 
1854 hy her two brothers, nor did she dispute the sale 
in 1863, after the death of the brothers, of the estate 
to the mortgagees by Ai., her mother, describing her- 
self as sole owner, as a transfer of M.^s rights. She 
claimed to have a right to redeem from the mortgage 
in 1854, in due course of time, the share in the estate 
which devolved upon her hy right of inheritance from 
her father and brothers, the sale-deed of 1863 not- 
withstanding. The purchase-money under the sale- 
deed represented personal debts of Jf. and W, one of 
the brothers. The plaintiff did not claim as an heir of 
M., w'-hose death was not known for certain. M, did 
not jirofess in the sale-deed to be acting for her 
daughter either as guardian or as one of R^s heirs 
managing for them all. The plaintiff wuis apparent- 
ly not a minor at the time, and M. was not an heir 
of 2V., being his stex)-mother. Under Mahomedan law 
she could not have disposed of her daughter’s proper- 
ty as her guardian, and not being one of N.’s heirs 
she could not deal with his estate on behalf of his 
real heirs. At the time of sale half the mortgage 
term had not ex]pired, the mortgage -debt was not 
claimable at the time, and the sale with a view to its 
liquidation was unnecessary. Under these circuni- 
stauces the x)lamtiff’s claim was decreed. Imaman v. 
Lalta Buesh . . . . 7 3N. W., 34S 

(c) Redemption otherwise than on Expiry oe 
Teem, 

258. Redemption after expiry 

of tiULQ.— Mortgage hecoming absolute on default 
of redemption. — Security for repayment of loan . — 
"Where an instrument of mortgage, though in terms it 
transfers an estate on failure to repay the mortgage- 
money on a fixed day, yet appears clearly to have 
been entei'ed into hy the parties for securing rej)ayment 
of a loan, the mortgagor, making the security suhser- 
went for the purpose for which it was created, may 
in equity and good conscience redeem tlie property by 
paying off the principal debt and interest, though the 
stipulated time for x)ayment has been allow^ed to x^ass 
by. Eamji bin Tukaeam v. Chinto Saehaeam 

[1 Bom., 199 
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(o) Ebdemptioh otherwise than on Expiry op 
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Bedemption after expiry of time— contU 
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Muhammad talad Abdul Mulna n. Ibrahim 
TALAD Hasan , , 3 Bom.j A. C,, 160 

259 ^ Conditional sale. 

' — DhrislabandliaJca . — A dlirislabandliakaj or Hindu 
instrimient by wbich visible property is inort- 
gagedj wbieb iiauies a time for payment of tbe 
money borrowed, and stipulates tbat on default tbe 
mortgagee shall be put into exclusive possession and 
enjoyment of tbe property, will not be treated strict- 
ly as a conditional sale, even tbougb tbe instrument 
expressly provides tbat on default tbe transaction 
shall be deemed an outright sale ; and in a suit by tbe 
mortgagee for possession, tbe Court, in decreeing tbe 
right tliereto, will give tbe mortgagor a day for 
redeeming. Venkata Eeddi v. Parvati Ammal 

[1 Mad., 460 

260. ’Mortgage for 

fixed term. — S. mortgaged certain land to A. in 1844, 
stipulating tbat if be (i2.) failed to . pay a moiety of 
tbe mortgage-money within three years or %vbolly 
redeem within five years from tbe date of tbe mort- 
gage, tbe property mortgaged should be considered as 
sold to A. The property remained in the possession of 
JS. till 1847, at tbe end of which be g*ave it into tbe 
possession of A., 12. then believing tbat be bad there- 
by lost all right to tbe property. Subsequently to 
1847 tbe property changed hands. Tbe absolute right 
was first sold in 1855, and then on two occasions in 
1862. At this time E. did not raise any objection 
to the property being sold, altbongb be was fully 
aware of tbe fact. E. bad also admitted, in a suit 
brought against him in 1850 by A., tbat be bad sold 
tbe land to A. In a suit brought by E. against A. 
in 1867 to redeem tbe mortgaged property, — JBield 
(following tbe decision in Eamji bin TuJearam v. 
Chinto SaTcharam, 1 Bom., 199) that E. was entitled 
to redeem tbe property. Eamshet Bachashet v. 
Pandhaeinath . . .8 Bom., A. O., 236 

See KeiSHNAJi alias Babaji Keshat v. Ratji 
Sadashit . . . ,9 Bom., 79 

Cohan lalian 

clause. — Since tbe decision of tbe case of Eamji bin 
Tulcaram v, Chinto Sakharam, 1 Bom., 199, it has 
been tbe practice of tbe High Court on its appellate 
side and of tbe inferior Courts in tbe Bombay Presi- 
dency to treat gabau laban mortgages (mortgages 
containing a proviso tbat if not redeemed within 
a certain fixed time they will be considered as con- 
verted into absolute sales) as redeemable, notwith- 
standing tbat such fixed time has exj)ired. Such 
practice has proved beneficial and should be adhered 
to. Eamji bin Talc ar am v. Chinto SaJeharam, 1 Bom., 
199, and the cases decided in accordance with it, re- 
ferred to and followed. ShankaRBHAI Gflabbhai 
Kassibhai Vithalbhai . . 9 Bom,, 69 
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Redemption after expiry of time— coHiA 

7lU€d. 

262. — ^ — ^ Conditional sale. 

— A mortgagor stipulated by an instrument in writing 
tbat if be failed to repay tbe sum lent on mortgage 
within three years, tlie property mortgaged was to 
be held an absolute sale. Ileld tbat the mortgagor 
was entitled to redeem altbougb the amount lent 
bad not been repaid within three years. Nallana 
Gaundan V. Palani Gaunban . 2 Ma.d., 420 

263. Usufructuary 

mortgage, — Tbe xdaintifi: executed an usufructuary 
mortgage of certain land for a term of twenty-two 
years to tbe first defendant, for tbe considerations 
stated in a written instrument of mortgage, dated tbe 
21st of January 1863. The mortgage instrument 
contained a stipulation tbat possession sliould be given 
to tbe plaiiitili upon bis paying tbe principal and 
interest due to tbe first defendant within two months 
from tbe date of tbe execution. Meld that tbe plaintill* 
was entitled to redeem altbougb tbe amount of prin- 
cipal and interest bad not been paid or tendered 
within two months. Boeappa v. Ivundikuri Mal- 


LIKAEJUNUDU 

* 

3 Meld., 363 

264. 


— Bnqlish law . — 


Construciion. — Tbe decisions of tbe Sudder Court at 
Madras carried tbe doctrine of relief after tbe time 
named in tbe conveyance so far as to say tbat 
wherever tbe security for money is an object of the 
transaction, no sale can become absolute. The High 
Court have followed the English rule and have held 
tbe question one of construction — admitting, bowever, 
for tbe purpose of tbe construction, other documents 
and oral evidence. Lakshaii Chelliah Gaeu v. 
SeiivEishna Bhupati Devu Mahaeaj Gaeu, 
Zemindar op Madug-ulu . . 7 Mad., 6 

205, Botser of sale 

by mortgagor. — Eeasonahle time. — Suit to remove 
attachment. — Claim by a mortgagee to remove an* 
attaclmient, placed by a judgment-creditor of tlie 
mortgagor, on tlie ground tbat tlie entire ownersliip 
of the property bad passed to him at tbe date of 
attachment. The mortgagee bad never bad posses- 
sion of tbe mortgaged property ; and by the stipula- 
tions of tbe deed tlie mortgagor had a power of sale 
after tbe expiration of tbe time fixed for tbe pay- 
.ment of tbe debt, and it was only on tlie failure to 
exercise this power tliat tbe proprietory title would 
pass to tbe mortgagee. Mehl that, under a eondition 
of this character, a reasonable time must lie allowed 
for the exercise of tbe power of sale, and tbat tbe 
fact tbat no sale bad taken place within an interval 
of twenty-three days from the date fixed for payment 
could not equitably be held to divest tbe mortgagor 
of tbe equity of redemption ; tbat consequently at the 
time of attachment tbe defendant wars only a mort- 
gagee, and tbe suit to remove the attachment could 
not be maintained. Konee Manohae Mahajan 
Ambekae V . Naeo Hari Dasputee . 1 Boiii .9 167 
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(tf) Redemption OTHEEwiSE than -on Expiey op 
Teem — vontimied. 

280. — - — BedemptioH before expiry 

of time . — Siiii fo)' redemption of zuri-i-peshgi 
mortgage, — A mortgagor who has granted a zur-i-* 
peshgi lease can sue to recover possession of Tiis 
lands before the expiry of the term fixed by the 
lease, on the ground that the mortgage-debt lias 
been satisfied by the mortgagee's receipts while in 
possession. PuNJ-HM SiNOH v, Ameena Khatoom 

[0W. Ii.,6 

267. Mortgage for 

flexed period.— Act XXVIII af 1835.— Held that a 
mortgage effected for a fixed period subsequent 
to Act XXVIII of 1855 coming into operation, 
is ^ not redeemable until the period for which it was 
effected has expired, and that under the circum- 
stances the mortgagor's remedy was to sue for the 
balance of the mortgage-loan %vhich had not been 
jiaid to them. Men Peary v, Shiva Been 

[I Agra, 91 

268. ^ Sindw and 

JSnglish laid. — The same principle exists both in the 
English and the Hindu law, that the right of the 
mortgagor to redeem does not, in the absence of any 
circumstances or language indicating a contrary in- 
tention, arise any sooner than the right of the mort- 
gagee to foreclose, and therefore a suit for redeinji- 
tion of a Hindu mortgage cannot be brought before 
the time fixed by the mortgage for the payment of 
the mortgage-money. Sakhaeam Xaeasimha Sar- 
DBSAI V. VlTHH LaKHA GoUDA 

[1 Ind. JTur., S., 250 : 2 Bom., 237 : 

2iid Ed,, 225 

269. Cause of action. 

— Mortgage for fixed term. — The general princixile 
as to redemption and foreclosure is that, in the 
absence of any stipulation, express or implied, to the 
contrary, the right to redeem and the right to fore- 
close are co-extensive. A mortgage-deed, dated the 
SOtli April 1S70, stipulated that the mortgagor would 
pay the debt, with interest, within ten years and re- 
deem the mortgaged property. In a suit instituted 
on the 30th July 1877 for the redemption of the 
property, the mortgagee contended that the time had 
not expired. Seld that the suit was nn sustainable, 
because prematurely instituted, the mere use of the 
word within " not being a sufficient indication of 
the intention of the parties that the mortgagor might 
redeem in a less period than ten years. Vadju v.. 
Vadju . . . . I, Ij. R., 5 Bom., 22 

270. — — Usufructuary 

mortgage. — Plaintiff borrowed a sum of money for 
defendant, and executed what he called a “usu- 
fructuary mortgage," taking from defendant a lease 
of nine years, under which the lessee, after paying 
the Government revenue and a certain rent (claiming 
no abatement), was to retain the rest of the jumma 
as interest and principal of the loan until the term 
of the lease expired, when the balance was to be 
repaid in a lump sum, the lessor not being at liberty 


MORTGAGE — continued. 

8. REDEMPTION— 

(e) Rede^hption otherwise than on Expiry oe 
Term — continued. 

Redemption before expiry of time — conti^ 

iiued. 

to alienate the proj)erty until the debt "was paid. The 
present suit was brought to redeem the property by- 
payment of the principal and interest due, although 
the term of the lease had not expired. Held that the 
document leasing the property was partly “ticca" 
and partly “ zur-i-x3eshgi," and the plaintiff was not 
entitled to enter into possession before the expiry of 
the term of the lease, nor could he then enter even if 
the transaction were viewed as a zur-i-peshgi. Lotr 
Aly u. Ghjeaj Thakoor • , 11 W. 408 

271. : Usufructuary 

mortgage, — Buit for redemption on deposit of 
halance due. — A. executed an ikrar by way of mort- 
gage, -ddiereby it was stipulated that B., the mort- 
gagee, was to remain in possession of the mortgaged 
X)remises for a xoeriod of eight years ; that the amount 
due was to be xmid oft from the usufruct ; and that 
if at the ex^jiry of that x>eriod any sum should remain 
duo under the ikrar, A. was to pay the same. In a 
suit for redemx;)tioii brought before the expiry of the 
period mentioned in the ikrar on deposit of the 
amount due thereunder, — Held that the suit would 
not lie. Chandra Kumar Banerjee -v, Iswab 
Chundba Newui 

[6 B. L. R., 562 ; 14 W. R., 455 

But see Bindoyal Shah v. Ganesh Mahatun 
[6 B. L. B., 56, note : 12 W. R., 528, note 
which, however, was decided on the sii|)positioii 
that the mortgage was executed x>reviously to Act 
XXVIII of 1855. SURJAN CnowDHRY n. Imam- 
BANDi Beoum . . 6 B. Ij. R., 566, note 

[12 W. R., 527 

272. Mortgage for 

fixed term. — A mortgage-deed, which was executed 
in March 1858, provided for the redemption of the 
mortgaged property after the expiration of fifteen 
years from date. In a suit brought in 1867 to re- 
cover part of this property, the Appellate Court held 
the plaintiff' entitled to recover, because on the 29th 
November 1873, when that Court x>assed its decision, 
the time fixed for redemption in the mortgage-deed 
had already expired. Held on special appeal, in 
reversal of the decree of the lower Court, that in 
1867, when the suit was brought, the right even to 
redeem the .mortgaged property as a whole had 
not accrued, and that, therefore, the action was pre- 
mature. Lila Morji Vasudbv Moreshvar 
Ganpule , . . ' , ,11 Bom., 2S3 

273. Mortgage for 

fixed Where money was lent on mortgage 

without a stipulated rate of interest, and it was 
mutually agreed that the mortgagee was to retain 
possession for a given period precisely calculated, the 
stipulation was held to involve a condition that the 
property was not to be taken out of the hands of the 
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(o) Redemption otherwise than on Expiry op 
Term — continued. 

Redemption before expiry of time — conti- 
nued. 

mortgagee before tlie expiration of tliattiine. Sree- 
MUNT Butt v. Keishnanath Roy . 25 W, B., 10 

274^ X mortgage- 

deed, dated tlie 15tli Afarcli 1883, stipulated that the 
mortgagor would pay the interest every year, and 
the principal in ten years that the principal shall 
be paid at the promised time, and the interest every 
year,’’ and that upon failure by tlie mortgagor to 
pay the principal and interest ‘^at the stipulated 
period,” the mortgagee should be at liberty to realise 
the debt from the mortgaged property, and from the 
other property and against the person of the inort- 
o-a^or. The mortgagor instituted a suit for redemp- 
tion on the 15th Jul y 1884. Held^ upon a construc- 
tion of the mortgage-deed, that the advance by the 
mortgagee to tbe mortgagor was for a period of ten 
years certain 5 that the case was essentially one in 
which, looking to the merits of the matter between 
tbe pa-rties, their obligations w'ere mutual and re- 
ciprocal, and there was nothing in the terms of the 
deed to take it out of the ordinary rules applicable 
to docnments of the kind ; and that while on the one 
hand the. mortgagee could not enforce his riglits 
during the period of ten years, on the other hand the 
mortgagor was not entitled, before that period had 
expiiW, to redeem the property. Vadju v. Vadju, 
I . L . i?., o Bom ., 22, referred to. Rag-iiVbae Ratal 
®. Budhu Lal . . . I, L. B.j 8 All., 95 

275 . Moj'tgage for 

a term.— Intention of parties. — When the continu- 
ance of the enjoyment of property mortgaged for a 
prescribed period forms a material part of the contract, 
the mortgagee cannot he deprived of his right to 
enjoyment on the mere ground that the contract is 
one of mortgage. The creation of a term is not 
conclusive evidence that redemption should not take 
place before the end of the term. But where there 
was no agreement for payment of interest at an 
annual rate, hut a lump sum equal to tlie iirincipal 
was to he accepted as interest for the term, and a 
small balance of rent was to be paid at the end of 
the term when the land wms returned, and, taking 
the net annual usufruct at a fixed sum, a term of 
years was created, during which the debt and interest 
were to be liquidated by that usufruct, the risk of 
seasons and payment of c|uit-rent falling on the 
mortgagee , — Seld that the basis of the contract was 
the enjoyment of the property by the mortgagee for 
the term fixed. Setettcheela Ramabhadea Rajij 
Bahadur v. Vaieicheela Sueianaeatana Rajh 
Bahadur . . . I. L. K., 2 Mad., 314 

270 ^ ^ J)e]cJcan Agri- 

culturists^ Belief Act, XVII of^ 1879 . — The rule of 
law that the right to redeem is co-extensive with 
the right to foreclosure, and is consequently post- 
poned until the time fixed for the payment of the 
mortgage-debt, does not apjily to cases falling under 
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tbe Dekkan Agriculturists’ Relief Act. Babajt r. 
ViTHU . . . . I. L. B., 6 Bom., 734 

277. Suit for redemxotion.— 

Question of title . — In a suit for redemption tbe 
mortgagee cannot dispute the mortgagor’s title to the 
land comprised in tlie mortgage, on the ground that 
a claim to it is asserted by other proprietors, Maho- 
med Abdool Rdzzak V. Sadik Ali 

[3 Agra, 142 

(d) Mode oe Redemption and Liability to 
Poeeclosuee. 

278. Payment of mortgage- 

debt. — Tender or deposit of debt , — Beng Meg. X VII 
of 1806, s. 7 . — Under section 7, Regulation XVII of 
180(3, if a mortgagee has obtained possession at any 
time before a final foreclosure of the mortgage, the 
mortgagor’s payment or tender of the principal sum 
clue under the mortgage-debt saves liis equity of re- 
demption. Held that the section applies wliere the 
mortgagee has obtained a decree for possession and 
wasilat, whether he executes it or not. Sakeiman 
Diohut V. Dharam Nath Tewaei 

[3 B. L. R.., A. C., 141 

279 . - Tender of por- 

tion of mortgage- debt. — A mortgagor cannot ask for 
a decree for possession without tendering the whole 
of the mortgage-debt. Jot Gobind Roy alias 
Bhojeaj Roy t?. Bundhoo Singh 

[17 W. B,., 342 

280. Tender by one 

of several mortgagors. — A tender by one or more of 
several mortgagors is not such as a mortgagee is 
bound to accept, unless it is made conjointly by the 
wliole of the mortgagors, or on their behalf and with 
their consent. Ram Baksh Singh r. Ram Lat.l 
Dosb ..... 21W. R., 428 

281. B ep 0 s i t i n 

Court bg mortgagor. — Legal tender. — Might to mesne 
profits. — Where a mortgagor deposits the amount of 
the mortgage for the express purpose of preventing 
a foreclosure, he is entitled to wasilat, of which the 
mere fact of his liaving put in a petition, which 
refers to some other suit between him and the mort- 
gagee, but does not prevent the latter from taking out 
the deposit, cannot deprive him. Where a mortgagor 
is liable for only a portion of the mortgaged property, 
but pays in the wdiole amount to secure himself 
against his co-sharers, he is entitled to wasilat for 
the wdiole. Dabi Butt Singh v. Gobind Pershad 

[25 W. E., 259 

282. Time for pay- 

mmt. — Year of grace. — The year of grace counts 
from the date of issue of notice of application for 
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foreclosure, and not from tlie date of service of- tlie 
notice. Ghazeeood-deen - y. Bhookun Doobby 

[2^Agra, 301 

283. Time for fay- 

ment . — Year of grace. — Soliday.-^ Beng, Reg . 
XVII of 1806 . — The year of grace allowed to a mort- 
gagor by Eegnlation XVII of 1806, to tender or de- 
posit the i^moiint due to the mortgagee, includes 
authorised holidays ; the mortgagor not being entitled 
to the deduction of any holidays which may occur 
when that year expires. Ktjmola Kant Mytee r. 
Kaeainee Dossee . • .9 W. K,., 583 

284. Time for pay- 

ment. — Beng. Reg. XVll of 1806 ^ s. 8. — Extension 
of time. — A Judge has no discretion to extend the 
time allowed to a mortgagor under section 8, Begula- 
tion XVII of 1806. Mahomed Gazee Chowdhey 
tj. Abdool Mahomed Ameeeoodeen 

[5 W. B .5 Mis., 31 

285. Time for pay- 

ment. — Deposit. — Tender of mortgage -money. — 
Where a mortgagee extended the time for p)ayment to 
the 25th November, and the mortgagor was prevented 
by the closing of the Court from depositing the mort- 
gage-money in the Judge^s Court on that day,— 
that the mortgagor saved his estate from foreclosure 
by depositing the money in Court on the first day 
after the 25th November on wdiich the Court was 
open. The mortgagor having the option either of 
depositing the money in the Judge's Court, or of 
tendering it if there is sufiicient excuse for not 
depositing in the Judge’s Court, he is not bound to 
tender the money and prove that tender. Dabeb 
Rawoot V . Heeamun Muhatoon . 8 W. E., 223 

286. Time for pay- 

ment. — Tender of mortgage-money. — Xotiee of deposit 
to mortgagee. — Where a decree declared plaintiffs’ 
right to redeem a mortgage whenever within the 
month of Jeth they paid the mortgage-money, but did 
not direct that the money should he paid into Court, 
and plaintiffs brought, the money into Court on the 
first day of the following month, the last day of Jeth 
falling on a Sunday ; but did not, however, take out 
execution for some months, nor apprise the defendant 
that they had paid the money into Court, — Held 
that such payment was not a proper tender, and that 
to make it a proper tender the plaintiffs should not 
only have paid the money into Court in the month of 
Jeth, but were bound to see that the mortgagee in 
possession had due notice of such payment. Nitia 
Nund - u. Mya Run . . . 3 IN. W., 80 

287. ! Right of pur- 

chaser to redeem usufrmitiary mortgage. — Limita- 
tion. — A 7Air-i-peshgi lease, being nothing but a 
simple mortgage, may be cancelled on proof of dis- 
charge of the advance, with interest from the usufruct. 
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or on payment of the money in cash. The purchaser 
of the proprietary rights, in a znr-i-peshgi is not bar- 
red from suing to redeem, because he, or those through 
whom he claims, did not sue for an account within 
twelve years from the expiry of the term, or from dis- 
charge of the debt by the usufruct. Pultpn Singh 
V . Reshal Sing-h . . . .1 W. E., 7 

Ndnd Lall V . Balds , , 2 Agra, 122 

288. Deposit of 

mortgage-money . — Tender. — Xotiee of deposit. — A 
deposit of the mortgage-money by a mortgagor, ac- 
companied by a protest against the validity of the 
rdortgage itself, and a threat to sue for its cancel- 
ment, imposes no condition upon the acceptance of 
the money so as to render the tender invalid. A 
deposit being once duly made, the mortgagor’s equity 
of redemjDtioii is saved, quite irrespective of whether 
the mortgagee has received notice of the deposit or 
not. Hethan Singh r. Ndeeoo Singh. Hethan 
Singh v. Lokeaj Singh . , 3 W. E., 184 

289. Suit by pur- 

chaser from mortgagor for redemptio7i. — Tender of 
mortgage-money . — A purchaser of the right of re- 
demption of a mortgagor may sue without tender out 
of Court of the mortgage-debt to the mortgagee. 
The tender of the money out of Court only affects the 
purchaser’s right to recover his costs. Dinonath 
BuTOBXAL V. WOMAOHUIiN RoY , 3 W. E., 128 

290. Tender of pay- 

ment. — Bye-bil-wafas. — Foreclosure. — Beng. Reg. 
Ill of 1795, s. 14 ; Beng. Reg. II of 1805, s. 3 ,• and 
Beng. Reg. XVII of 1806, s. 8 . — Bye-bil-wafas or 
kufc-kobalas are redeemable like ordinary mortg'ages, 
and subject to foreclosure. It cannot be laid down as 
a rule universally true, that under section 14, Regula- 
tion III, I'JOS, a mortgagee’s proceeding for a fore- 
closure under a mortgage of the class of bye-hil-wafa 
simply, cannot be preferred after twelve years from 
the expiration of the time which the instrument 
fixes as the period of redemption of payment, and 
on the expiration of wdiich the conditional sale will 
become absolute ; for this indiscriminating ground of 
decision vvonld include alike adverse occupations and 
those which had not the semblance even of such a 
character, and would establish a bar arising from 
simple occupation, and not from the laches of the 
demandant or of others before him. When a mort- 
gagee not only seeks the assistance of a Court to give 
him possession of his pledge, but also to foreclose 
the mortgage, he must effect that object in the mode 
prescribed by section 14, Regulation III of 1 795 ; 
section 3, Regulation II, 1805 ; and section 8, Regu- 
lation XVII, 1806. Mere words in the form of a 
protest which may accompany a tender will not defeat 
it when they can reasonably be regarded as idle 
words. But the payment' into Court of the mortgage- 
money, accompanied by a petition disputing the mort- 
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gagce’s title to foreclose, and expressing an intention 
amounting to a notice to sue tlie mortgagee to recover 
back the very money tendered, is not a valid tender. 
Peannath Chowdhry n. Eaaibtjtton Roy 

[4 W. B., P. O., 37 

S. C. Peaknath Roy Chowbry u. Rookea 
Beg-um . . ,7 Moore’s I. A„ 323 

291. — — — Payment into 

Court of redemption-money.— Costs. — It is sufficient 
to bar a foreclosure suit that the principal money and 
interest due on the mortgage have been paid into 
Court within the year of grace, or an extended time 
agreed upon by the ]3arties without costs incurred 
by the mortgagor in the matter of the mortgage. 
Zaleh Roy r. Deb Shahee 

[Marsli. 5 167 : 1 Hay, 373 

292. JBeng. Peg- 

XVII of ISOSy s. 8.— Mode of payment.—' Xiha mort- 
gagors of certain landed property not having paid the 
money due on the mortgage within the stipulated 
period, the mortgagees considering it unnecessary to 
proceed under section 8, Regulation XVII of 180G, 
— -t.e., without waiting to foreclose the mortgage, 
brought a suit, obtained a decree, and took possession. 
Meld that, as the mortgagees took possession^ before 
final foreclosure, the mortgagors were in a position to 
redeem, and might do so by payment of the advance 
made on the mortgage, whetlier such payment was 
made in cash or realised by the mortgagees from the 
usufruct of the estate. Ishan Chunder Banerjee 
•zj. JuG-GTJT Chitnder Doss . . 13 W. B., 44 

293 . — Payment iy 

order of Judge into Collector's treasury. — The pay- 
ment by order of the Judge into the Collector’s 
treasury, before the expiration of the year of grace, 
of a debt due to a mortgagee, was held to be a deposit 
in Court entitling tlie borrower to redeem. Abbool 
Htjq zj. Myah Bewabc . . W. B., 1864, 184 

294 ., — Acceptance of 

payment.— Subsequent objection. — A mortgagee wlio 
once takes the mortgage-money as deposited by the 
mortgagor within time, cannot afterwards sue for 
possession, on the ground that the deposit w^as made 
after the expiry of "the year of grace, and that he had 
applied for the money under wrong information from 
his agent. Khondhar Nowaztjsh Hossein 
W oosijLOONissA Bibee • . 6 W. B., 249 

290. — — Payment into 

Court of redemption-money. — Legal tender. • — The 
defendant in a foreclosure suit paid into Court the 
amount due in respect of principal and interest of 
the mortgage. This payment "was made after the 
day on which, according to the mortgage, the sale was 
to become absolute, but within a few days of the ex- 
piration of the year of grace. The payment into 
Court was accompanied by a petition praying that 
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the fund might be retained in Court, until the deci* 
sion of certain objections made by tlie defendant, dis- 
puting the amount due under the mortgage-nioney. 
Meld that such payment into Court was not a tender 
of the mortgage-money, and that tlie mortgagee was 
entitled to foreclosure. Nubungo Moonjurree 
Dabea V. Golucrmonee Dahea 

[Marsh., 45 : 1 Hay, 76 

S. C. Goluckmoneb Dabea v. Nab undo Moon- 
JUREE Dabea . , W. R., F. B., 14 

290, Peng. lleg. XVII 

of ISO6. — Stipulated period.— Notice. — In a suit by a 
mortgagee for possession after foreclosure proceed- 
ings under Regulation XVII of 1806, on tlie ground 
that the mortgagor had failed to pay the money 
within one year from tlie notice, the defence was that 
the notice had been issued before tlie lapse of the 
time stipulated for repayment. Tlie period stipu- 
lated for the payment of the principaj. sum was 3rd 
July 1866 ; hut the deed contained a proviso that if 
the mortgagor paid the interest every half year 
during the continuance of the security, the mortgagee 
would not enforce his security until the 3rd January 
1871. Meld that the time for redemption expired 
with the period stipulated for the payment of the 
principal sum, — i.e., the 3rd July 1866. WooMA 
Churn Chowbhry v. Beharee Lall Mookerjee 

[21 W. B.., 274 

297. Beng. Beg.XVIl 

of 1806, ss. 7, 8 . — Tender of mortgage-money . — 
Unconditional tender. — Where, in a suit for fore- 
closure of a mortgage by conditional sale, a notice of 
foreclosure liad been issued under Regulation XVII 
of 1806, and the mortgagors deposited in Court the 
money due on the mortgage before the expiry of the 
year of grace, but at the same time denied the moi’t- 
gagees’ right to receive the money, and threatened 
tliem with legal proceedings if they tool: it from tlie 
Court, — Meld that tlie deposit was not an uiieondi- 
tional tender of the money due on tlie mortgage ; that 
it was vitiated by the conditions luideii wbicli it was 
made; that the mortgagees U'crc not bound to accept 
a deposit so vitiated; and that tliorefore it was not 
valid to prevent foreclosure. Prannath Boy Chow- 
dliry V. Bam Button Bae, 7 Moore'' s 1 A., 323 ; and 
Abdoor Buhnan v. Kisto Lall Gliose, B. L, B., Sup. 
Vol.^ 59S} follow- ed. Makhan Kuar u. Jasoda 
Kuar . . . . I. L. E., e AIL, 399 

298. Mortgage p7'ior 

to Beng. Beg. XVII of 1806.- — Beuc. Beg. I of 
1798. — When the time fixed for ]iayment of a mort- 
gage, in the nature of a bye-bil-wafa, was the end of 
1802, and there was no allegation of tender or de- 
jiosit of the money prior to that date, — Meld tliat the 
mortgagor had, under Regulation I of 1/98, lost his 
right of redemption, and that the heiieiit of Regula- 
tion XVII of 1806 could not he applied to mortgages 
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made prior to tlie passing of that enactment. Rdh- 
MUN V. SlIUMSOODDBEN HtDBE 

[W. R., 1864, 183 

299. Deed without 

provision for interest, — Payment only of principal 
money. — When a deed of mortgage is silent as to in- 
terest, pa.yment of the hare principal within the year 
of grace is sufficient to bar foreclosure, Radha- 
NATH Sein V, Bonoo Chundee Sein 

£W. B., 1864, 157 

300. Payment of 

interest, — Interest exceeding principal. — Meld that 
the deposit of the princix3al due, and a sum equal to 
the principal by way of interest, was sufficient under 
the law applicable to the case, and that no sum 
could legally accrue due as interest during the year 
of grace, as the law prohibited the recovery of interest 
beyond the principal. Sheobdets v, Diiaeee Tha- 


EOOE 

. 

. 2 Agra, Pt. II, 194 

301. — 


Mo7'fgage 7iot 


providing for interest . — Usufruct. — Payment only 
of principal money. — In an usufructuary mortgage, 
where there is no stipulation for interest the mort- 
gagee is not entitled to it, the usufruct going in lieu 
of interest, and the payment of only the principal 
sum is a bar to foreclosure, Gun6A Pershad Roy 
!3. Enayet Zaheea . . .16 W, B., 251 

302. — Payment within 

a year. — Reg. XVII of 1806 ^ s. 7. — Interest . — 
Wliei'e interest is not reserved by the mortgage-deed, 
but it provides for repayment of the princixial only, a 
payment into Court within a year after the institu- 
tion of a foreclosure suit of the principal only with- 
out interest satisfies the 7th section of Regulation 
XVII of 1806, and entitles the mortgagor to the 
redemption of the property. Roopnaeain Singh r . 
Madho Singh . . ' . , Marsli., 617 

303. Mortgage with 

condition that mortgagor should remain in posses- 
sion until default in payment of interest. — Relief 
from, forfeiture. — The defendant mortgaged certain 
premises to the plaintiff by a deed of mortgage, wbieh 
contained a condition that the mortgagor sliould re- 
main in possession so long as the interest was regu- 
larly paid. Default in iiayment of the interest was 
made, and the mortgagee sued for possession of the 
mortgaged premises. Held that the mortgagor was 
entitled to equitable relief against the entry of the 
mortgagee on payment of all arrears of rent, together 
with interest upon each instalment and costs; and 
three months’ time was allowed to the mortgagor to 
make such payment. Sitaram Dandekae v. Ga- 
NESK Gokhle . . .6 Bom., A. C., 121 
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gagor covenanted to pay to the mortgagee the prin- 
cipal sum at a given date and interest in the mean- 
time, and in default of payment of the principal on 
the date mentioned, interest on so much as should 
remain due at the same rate, the mortgagee cove- 
nanting to reconvey on payment on the given date, 
and in default of payment of principal or interest at 
their respective due dates the whole sum to become 
due, — Held that the assignee of the mortgagee had a 
right to foreclose on default of payment of an instal- 
ment oi; interest before the date on which the princi- 
pal was made payable. Peosaddoss Dutt n. Ram- 
DHONE Mtjllick . . 1 Ind. Jur., IN. S., 255 

305. Default in pay- 

ment of interest. — Action on covenant before princi- 
pal sum is due, — Where, by a proviso in a mortgage, 
it is agreed that, in case of default in payment by 
the mortgagor of the principal sum, or any one 
instalment of interest thereon,” &c., “then and in 
any such case the whole of the money so secured by 
these presents shall immediately thereupon become 
due and payable with a power of sale on such de- 
fault;” and where the principal sum and interest 
thereon was also secured by a bond and warrant of 
attorney to confess judgment thereon, the condition 
of which was in the same words as the covenant for 
repayment in the mortgage, — Held that, in an action 
on the covenant contained in the proviso, and on the 
bond, brought on default of payment of an instal- 
ment of interest, but before the date on which the 
principal was payable, the plaintiff could only recover 
on either the covenant or the bond in respect of the 
interest unpaid. Pool Chtjnd Johdery v. Ram- 
KEiSTO Bose . . 1 Ind. Jnr., 3N. S., 425 

306. Breach of con- 

dition in mortgage. — Relief against forfeiture. — In 
November 1873 M. sued for the cancelment of a deed 
of nsnfructnary mortgage executed by her in Novem- 
ber 1856, and for the ejectment of the mortgagees, on 
the ground of the breach of a condition in the deed 
that the mortgagees should pay her a life annuity of 
Rl5 during the term of the mortgage (twenty years) 
and also after foreclosure, otherwise, on any failure, 
they would be liable to ejectment and to the forfeit- 
ure of the mortgage. No payments of annuity had 
been made, and each failure to pay was held to be a 
separate breach of the condition. Held that if there 
had not been so many successive breaches, and if the 
defendants had at any time brought into Court the 
arrears with interest, or had offered to do so, the 
Courts below, although they could not have passed a 
decree for the money, might have withheld a decree 
for enforcing the forfeiture. Sadha v. Bhagwani 

[7 N, W,, 53 

307 . Co n d i t i 0 71 a I 

sale. — Non-pm/7ne7it of entire interest. — Deng. Reg. 
XVII of 1806, ss. 7 and S.~In those parts of 
India where Bengal Regulation XYIl of 1806 is 


304. — Interest, non- 

payment of. — Right of assignee of mo7'tgagee to 
foreclose in default of payment . — Where the mort- 
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in force the right to redeem a mortgage by condi- 
tional sale is governed entirely by the Regulation and 
not by the terms of the condition. Where, within a 
year after service of the notification of a foreclosure 
petition, the mortgagor deposited the principal debt 
and interest for the hist year, alleging that interest 
for the previous years was, according to the condi- 
tion, to be recovered by sejiarate suit, — Held that 
his suit for redemption must be dismissed. There 
had been default in payment of the interest due, and 
by section 8 the mortgage, notwithstanding the con- 
ditions relied upon, had been finally foreclosed. Man- 
sub Ali Khan u. Saeju Pebshad 

[ L. R., 13 I. A., 113 : 1. L. R., 9 All., 20 

308. Conditional 

sale. — Interest. — Mesne profits. — I'oreclosiire . — 
Beng. lieg. XVII of 1806, s. 7 . — A deed of condi- 
tional sale, after reciting that the vendor had re- 
ceived the sale- consideration (R199) and had put 
the vendee in such possession of the property as the 
%^endor himself had, proceeded as follows : “ I (ven- 
dor) shall not claim mesne profits, nor shall the ven- 
dee claim interest; in case the vendee does not 
obtain possession, he shall recover mesne profits for 
the period he is out of possession : and when, after 
the expiry of the term fixed, I rep)ay the entire sale- 
consideration in a lump sum, I shall get ray share 
redeemed : in case of default in payment of the sale- 
consideratiou, the sale shall be deemed to become 
absolute."^ The vendee did not get possession of the 
property for some years, and, on the expiry of the 
term, took proceedings under Regulation XVII of 
1806 to foreclose. The legal representative of the 
vendor deposited the sale •consideration mentioned in 
the deed of conditional sale (R199) within the year 
of grace. In a suit by the vendee for possession of 
the property, the sale having been declared absolute, 
the question arose whether or not the legal represent- 
ative of the vendor should have deposited, by way of 
interest, in order to prevent the sale from becoming 
absolute, in addition to the sale -consideration, the 
amount of mesne profits for the period the vendee 
was out of possession of the property. Held (Span- 
KIE, J., dissenting), on the construction of the deed 
of conditional sale, that the deposit of the sale -con- 
sideration (R199) was sulheient for the redemption 
of the property. Rameshar Sing-h v. Kanhia 
Sahu . . - I. L. B., 3 AIL, 653 

309 ^ — — — ■ Lease of morU 

gaged propertg hg mortgagee to mortgagor. — Inten- 
tion of parties as to mode of payment and default.—- 
Remedies of mortgagee under mortgage. — On the 
IGth March 1874 L. gave If. a mortgage on cer- 
tain land for a24,000 for a term of ten years, by 
which it was provided, inter alia, that the mort- 
gagee should take the profits of the land in lieu of 
interest ; that the mortgagee should grant a lease of 
the land to the mortgagor, the latter paying the 
former the profits of the land every harvest in lieu 
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of interest ,♦ that if the mortgagor failed to pay the 
mortgagee the profits of the land by the end of any 
year, he should pay interest on the principal aiiiount 
of the mortgage at the rate of one per cent, calcu- 
lated from the date of the mortgage, and in such 
case the mortgagee should have no claim to the pro- 
fits ; and that, if tlie mortgagor failed to pay the 
mortgagee the profits by the end of any year, the 
mortgagee should he at liberty to cancel the lease 
and to enter on the land, and collect the rents thereof 
and apply the same to payment of interest. On the 
21st March 1874 M. gave L. a lease of the land, 
under which R1,9S0 was the sum agreed to he pay- 
able annually as profits in lieu of interest. In 1879 
M,, who had not been ^laid any profits, sought to 
enforce in the Revenue Courts tlie condition as to 
entry on the land, but was successfully resisted by 
L.’s widow. On the 16th January 1880 M. sued 

L. ^s widow for interest on the principal amount of 
the mortgage at the rate of one per cent, calculated 
from the date of the mortgage to the date of suit, 
claiming the same by virtue of the provisions of the 
mortgage, on the ground that he had not been paid 
any profits. Held that the mortgage and lease 
transactions must he regarded as one and indivisible, 
and the questions at issue between the parties he 
dealt with qitd mortgagor and mortgagee,* that so 
regarding such transactions and dealing with sucli 
questions, M. and L. did not stand in the position of 
“landloixP^ and ^Henaiit^^ and the proceedings of 1879 
in the Revenue Courts were had without jurisdiction ,* 
also that, although looking at the terms of the con- 
tract of mortgage, it was the intention of the parties 
that, on the mortgagor failing to pay the mortgagee 
the profits by the end of any year, the latter should 
in the first place seek possession of the land, yet as 

M. had never obtained possession, but on the con- 

trary had been resisted when he sought to obtain it, 
his present claim for interest was maintainable. 
The Court directed that so much of the interest as 
was due at L.\s death sliould be recoverable from 
such property of his as had come into his widow^s 
hands ; and as to the rest, whicli i*elated to tlie period 
during which the widow liad been in iiossession and 
in receipt of the profits, that it should be recoverable 
from her personally. Dhag-iielin v. Mathura 
Prasad . . . I. L. R,, 4 AIL, 430 

310. Usufructuary 

mortgage. — Interest, Payment of. — Beng. Peg. 
XXXIV of 1S03, ss. 9, lb.— Act 'XXVIII of lSd5. 
— Act XiV of 1870 . — Transfer of^ Property Act 
IV of 1882, s. 2. — A deed of usufructuary mort- 
gage executed in 1846, under wliich the mortgjigee 
had obtained possession, contained the following con- 
ditions : — Until the mortgage-money is paid, the 
mortgagee shall remain in possession of the mort- 
gaged land, and what profits may remain after jiay- 
ing the Government revenue are allow’cd to the 
mortgagee, and shall not be deducted at the time of 
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redemi^tion. At the end of any year^ the mortgagor^ 
may pay the inortgage-money and redeem the pro- 
perty. Until they pay the mortgage-money neither 
they nor their heirs shall have any right in the pro- 
perty/' In 1884;, a representative in^ title of one of 
tlie original mortgagors sued to redeem his share of 
the mortgaged property, upon the allegation that the 
principal amount and interest due upon the mort- 
gage had been satistied from the profits, and that he 
was entitled to a balance of R45. , it was found that 
from the profits, after deducting Government revenue, 
the principal money with interest at the rate of 12 
per cent, per annum had been realised, and that 
the surplus claimed by the plaintiff was due to him. 
The lower Appellate Court dismissed the suit, on the 
ground that under section 62 {h) of the Transfer of 
Property Act (IV of 1882) and with reference to 
the terms of the deed of mortgage, the plaiitiff was 
not entitled to recover the property until he j)aid the 
mortgage-money. Meld that, although the word | 
'^‘interest" was not s]3Gcifically used, the natural and 
reasonable construction of the. deed was that it was 
arranged that the mortgagee should have possession 
of the property and enjoy the profits thereof, until 
the princii)al sum was paid, in lien of interest. Meld 
that the provisions of sections 9 and 10 of Regula- 
tion XXXIV of 1803, which was in force when the 
deed of mortgage was executed, were not affected or 
abrogated by Act XXVIII of 1855 or Act XIV of 
1870 or Act IV of 1882 ; that these provisions were 
incidents attached to the mortgagor's rights of which 
he was entitled to have the benefit,' and that the 
contract of mortgage being subject to these provi- 
sions, the charge would have been redeemed as soon 
as the principal mortgage -money with 12 j)er cent, 
interest had been realised by the mortgagee from 
the profits of the property. Samae Adi v. Kaeim- 
DL-LAH . , , I. Xt. R.5 8 AIL, 402 

311 . TJsiifriictuary 

mortgage. — Interest. — Waiver. — By a deed of usu- 
fructuary mortgage, dated in 1875, a sum of R30,000 
with interest at R1 jjer cent, per mensem, was 
advanced on the security of certain property, for a 
period of ten years. The deed contained various 
provisions for securing the payment of interest to 
ihe mortgagee, and among these a provision that he 
should liave possession of the property and take the 
profits on account of interest, the profits being fixed 
at a certain amount yearly, leaving an agreed balance 
of interest to be paid yearly in cash. There was 
also a provision that, in the event of possession not 
being given, the mortgagee might treat the prin- 
cipal money as immediately due, and recover it at 
once with interest at the rate of R.1-6 per cent, per 
mensem. The mortgagee did not take possession of 
the mortgaged property, and took no steps to obtain 
such possession, or to recover the money for nine 
years, during which no interest was paid. In Nov- 
ember 1884 the mortgagee brought a suit against 
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the mortgagors to recover the mortgage-money, 
claiming interest from the date of the mortgage- 
deed to the date of the suit at S.1-6 per cent, per 
mensem. Meld that the fair inference of fact from 
the circumstances above described was that the 
mortgagee waived the provisions for securing and 
recovering the interest, and that the transaction 
must he looked at as simply one of a loan for the 
specified period at the agreed rate, i.e.^ Rl per cent, 
per mensem. Ganga Sahai r, Lachman Singh 

[I. L. B., 8 AIL, 194 

312 . Biter est, — Suit 

for redemption . — Transfer of Tr op ertg Act^ s. 84 . — 
In February 1883 a decree for pre-emption was 
obtained in respect of a mortgage by conditional 
sale executed in August 1882, On the 23rd August 

1883 the decree-holder executed his decree by de- 
positing the j)i’Licipal amount of the mortgage- 
money, and obtained possession of the property in 
substitution for the original mortgagee. In June 

1884 the mortgagor, proceeding under section 83 of 
the Transfer of Property Act, deposited in Court 
the sum of 11699, claiming the same to he adequate 
for redemption. The case was, however, struck off 
in consequence of the pre-emptor's objection to re- 
ceiving the deposit on the ground that it did not 
include the interest due on the mortgage. 1 he de- 
posit remained in Court, and on the 21st August 1884 
the mortgagor dej)osited a further sum on account 
of interest, hut this also the pre-emptor refused to 
receive, for the same reason as before. In a suit 
by the mortgagor for redemption of the mortgage, 
it was found that the amount deposited was all that 
was due on the mortgage on the 21st August 1884. 
Meld that until the 23rd August 1883 when the 
defendant enforced his pre-emptive decree by de- 
positing the consideration for the conditional sale of 
August 1882 he had no interest in the subject of 
pre-emption as would entitle him to any benefits 
arising therefrom, and that the defendant was not 
entitled to claim any interest on the mortgage- 
money for the period antecedent to the 28rd August 
1883. Semble , — That the proper person entitled to 
receive the interest for that period was the original 
conditional vendee, and the Court whicli passed the 
decree for x^re-emptiou should have allowed him the 
amount of such interest in addition to the principal 
mortgage -money. AsfiiJc AH v. Mathura Kandu, 
I. L. R., 0 All., 187, referred to. Meld, with refer* 
ence to section 84 of the Transfer of Property Act 
(IV of 1882), that the Courts below were right in 
not allowing interest to the defendant after the 21st 
August 1884 when the plaintiff, to his knowledge, 
deposited the whole money due on the mortgage. 
Deo Dat v. Ram Adtae . I. L. R„ 8 AIL, 602 

313, ^ M 0 r t g a g e 

hy conditional sale. — Interest. — Foreclosure . — A 
deed of mortgage by conditional sale executed in 
1872, giving the mortgagee possession, contained a 
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Payment of mortgage-debt— 

stipulation tliat the principal money should be paid 
within ten years from the date of execution of 
the deed, and that, in default of such payment, the 
conditional sale sliould become absolute. It con- 
tained the following condition as to interest : — As to 
interest, it has been agreed that the mortgagee has 
no claim to interest and the mortgagor has none to 
prolits.’^ The mortgagee, however, did not obtain 
possession. In 187B the mortgaged property was 
purchased by the ai:)pellant at a sale in execution of 
decree. In 1884 the mortgagee brought a suit for 
foreclosure against the purchaser and the heirs of 
the mortgagor, claiming the principal money with 
interest at 8 annas per cent, per mensem. The de- 
fendants pleaded that the plaintiff was not entitled to 
claim interest. Held that whatever claim the mort- 
gagee might have against his mortgagors for com- 
pensation or damages hy way of interest in con- 
sec|ueiice of the failure to get possession under the 
contract, he had none enforceable in this respect 
against the land, which had passed free from charge 
for interest to the purchaser. Rameshur Singh v. 
Kanahia Saliu^ 1. L. E., 3 All., 653, referred to. 
Allah Bahhsh v, Sada Sukh 

[I. L, E., 8 All., 182 

9. FORECLOSURE. 

(a) Right of FoRECLOStrEE. 

314 ^ Eiglit in mortgage by con- 

ditional sale. — A mortgagee under an instrument 
creating a conditional sale has the right of fore- 
closure. The decisions of the Siidder Court that no 
mortgagee could ever foreclose the mortgagor’s equity 
of redemption overruled. Venkatchellam I^illay 
‘V, Tietjmala Chary . . .2 Mad., 289 

315. Forfeiture of 

p'iorifg . — The power of foreclosure is incidental to 
a mortgage in the form of a conditional sale, and the 
mortgagees hy availing themselves of that power do 
not forfeit the priority they possess. Bhiroogeb 
Missee ‘d. Oolfut Ali ... . 2 ET. W., 311 

316. — Beng. Eeg . 

XVII of 1S06. — Agreement of parties . — 'Held that 
a conditional sale may, by agreement and acts of the 
parties, become absolute witboiit formal foreclosure 
proceedings taken iiuder Regulation XVII of 1806. 
Gooedyal V. Hunskoonwer . 2 Agra, 176 

Rughonath Dass V. Ram Gopal . 5 IST. W., 29 

317. : — Title of pur- 

chaser hy conditional sale . — The right of a purchaser 
hy conditional sale, who has duly taken proceedings 
under Regulation XVII of 1806, becomes absolute on 
the expiry of the year of grace, and he is entitled to 
claim inesiic profits from that date without hring- 
ing a suit for possession. Jeoeakhun Singh u. 
Hoohum Singh , . . .3 Agra, 358 
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Riglit in mortgage by conditional sale— 
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318 . — — --jBeng. lleg. 

XVII of 1806. -^Expiration of year of grace.— 
On the expiration of the year of grace allowed by 
Regulation XVII of 1806, the ownei’sliip of the 
mortgaged property vests absolutely in the mortgagee, 
even tiiough lie may not have obtained a decree 
establisliing or declaring bis right. Khooh Chund 
V. Leela jjhur, 3 Agra, 103 ; Jeorahhan Singh v. 
Hoolcum Singh, 3 Agra, 358 ,* Suroop Chunder Ilog 
v. Mohender Chunder Roy, 22 W. R., 539 ,• and Lotf 
Hossein v. Abdool All, 8 JV. R., 476, followed, 
Tawakkhl Rai V. Lachman Rai. Tawakkul Rai 
V. Sheo Ghulam Rai » I. L. E-., 6 All., 344; 

319. Eight at expi- 

ration of year of grace. — Suit to confirm title . — 
The title of a mortgagee is not complete upon the 
expiry of the year of grace allowed by the Regulation, 
but it is necessary for him to bring a regular suit 
and obtain a decree in order to confirm his title. 
Raisuddin Chowdhey V. Khoda Xewaz Chovv- 
12 C. L. R., 479 

320. Agreement to 

pay amount to oo-sharer or in default to forfeit 
share. — Where certain arbitrators, summoned by the 
revenue authorities under the Regulations, investi- 
gated ancestral debts, and ascertained the amounts 
to bo contributed by the other co-sharers to one who 
paid the revenue, and they, accepting the award, pro- 
mised to pay principal and interest on a certain date ; 
and also further agreed that, if they, failed to pay on 
the spccitied day, their shares should thenceforward 
become Ins absolute property, — Held that such an 
agreement amounted to a conditional sale, and was 
liable to the incidents which under the Regulations 
attach to such sales, and tlie suit for possession, 
without summary process of foreclosure, was not 
mamtaiiiahle, Ghosee Lall v. Gaind Lall 

[3 Agra, 184 

321. Eeng. Meg. 

XXXIV of 1802. — Mahomedan mortgagor. — In 
1832 a Maliomeda,!! mortgaged certain land wifcli 
possession on condition that if the money lent was 
not repaid witliiii eight years, the land sliould be 
enjoyed by the mortgagee after that period as if 
conveyed by sale. In 1883 a suit was brought to 
redeem. Held tliat the title of tlie mortgagee be- 
came absolute by virtue of the terms of the con- 
tract on default of payment witliin the time spe- 
cified. The obligation cast by Reg'nlation XXXIV 
of 1802 upon a mortgagee to account for profits does 
not prevent a mortgage by way of conditional sale 
from becoming, after the period for rcdemptioii lias 
elapsed, an absolute sale where no aceount has been 
rendered by the mortgagee. The rule laid down in 
EattabhiramleV s case, 13 Moore^s I, A., 560, applies 
to a mortgage executed by a Mahomedan. Mal- 
LIEABJUNUDtr V. MALLIKAEJUNUDU 

[I. L. R.* 8 Mad., 185 
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(^7) Hight of FqjiECLOSUEE — continued, 

Biglit in mortgage by conditional sale— 

continued, 

822. — - - ^ Farol condition- 

al mortgage.—JBeng, Meg. XVII of 1806.— K, made 
over to G., from whoin he had borrowed certain 
moneys, certain land, oil the oral condition that, if such 
moneys were not repaid within two or three months, 
such land should become G.^s absolutely. Xeld that, 
as there was no deed of conditional mortgage, the jii’o- 
visions of Regulation XVII of 1806 were not appli- 
cable to G.f and he became the owner of such land 
after the expiry of three months from the date on 
wdiicli it was made over to him, in consequence of the 
amount of the loan not having been repaid to him. 
Gobae Bhan Das v, Gokal Das 

[I. L. B., 2 All., 683 

^ 823. Mortgage in Xng- 

Ushfor^n . — A mortgage in the English form between 
Hindus of lands in the mofnssil, outside Calcutta, has 
always been treated by the Courts as a mortgage by 
conditional sale. Shuenomoyee Dasi v. Seinatii 
Das . , I. L. B., 12 Calc., 614 

824. Beng, Reg . 

XVII of 1806, s. 7 . — Foreclosure of equity of re- 
denipiion, — ‘‘ Stipulated period.” — By a mortgage in 
the English form, the defendants conveyed certain 
property to the plaintiff, subject to the xiroviso that, 
in the event of the defendants paying to the plaintiff 
the principal sum on the 4th September 1868, and in 
the meantime paying interest on that sum lialf -yearly, 
with annual rests, in case of default of such pay- 
ment, then the plaintiff should re-convey the proper- 
ty. The defendants failed to pay interest j and on 
the 4th December 1866 the plaintiff applied to the 
Judge of Chittagong for foreclosure : thereupon 
notice, under section 8 of Regulation XVII of 1806, 
was issued, and served on the defendants. On the 
15th April 1868 this suit was instituted by the plain- 
tiff for the estahlishment and confirmation of absolute 
purchase, and to obtain possession of the mortgaged 
premises. Held that the suit was not maintainable. 
Regulation XVII of 1806 applied to this mortgage ; 
ancl, under tliat Regulation, the mortgagee could not 
apply for foreclosure until the time agreed upon for 
repayment by the mortgagor, — that is, the “"stipu- 
lated period referred to in section 7 ; — and the 
mortgagor was entitled to one year’s grace from noti- 
fication of the application for foreclosure made after 
that date. Saeasibala Debi n. Rand Lad Sen 

[5 B. L. B., 389 

S. C. Shoboshee Bala Dabee v. Rund Ball Sein 

[13 W. B., 364 

325. Reng , Reg . 

XVII of 1806, s. 8 . — Conditional sale . — An iiistru- 
inent of conditional sale provided that the conditional 
vendor should retain possession of the property to 
which it related, paying interest on the principal 
sum lent annually at twelve per cent., and should 
repay the principal sum lent within seven years ; that 
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(a) Right of Fobeclosuee— 

Bight in mortgage by conditional sale-- 
continued. 

(by the fourth clause thereof), in the event of 
default of payment of interest in any year, the term 
of seven years should he cancelled, and the conditional 
sale should at once become absolute ; and that (by 
the fifth clause thereof) in the event of the prineii^ai 
sum lent not being rej)aid at the end of seven years, 
the conditional sale should become absolute. De- 
fault baviug been made in the payment of interest 
annually as stipulated, the conditional vendee, the 
term of seven years not having expired, took proceed- 
ings to foreclose, in pursuance of the condition con- 
tained in the fourth clause of the deed, and the con- 
ditional sale was declared absolute. The conditional 
vendee then sued for possession of the property. 
Held that the fifth clause of the deed did not dis- 
pense with file necessity of complying with the pro- 
visions of section 8 of Regulation XVII of 1806 
and was compatible with them, and on or after the 
expiry of the stipulated period application for the 
foreclosure of the mortgage and rendering the con- 
ditional sale absolute in the manner prescribed by 
that Regulation might and must he made ; that the 
condition contained in the fourth clause of the deed 
in effect defeated and violated the provisions of that 
Regulation, and summarily converted a conditional 
into an absolute sale in disregard and defiance there- 
of, and the foreclosure proceedings taken by the con- 
ditional vendee before the expiry of the period stipu- 
lated for the repayment of the principal sum lent 
were irregular, and the sale could only he rendered 
conclusive in the maimer prescribed by that Regula- 
tion in pursuance of the fifth clause of the deed } and 
that, accordingly, such suit was not inaintainahle. 
Iildad Husain c. Mannu Lal 

[I. L. B., 3 All., 509 

326. BigRts of mortgagee.— 

Clause for recovery of mortgage’money before esopiry 
of term. — M., a Hindu widovv, executed a deed of usu- 
fructuary mortgage in J.^s favour, the property hj'po- 
thecated being the separate p>roperty of her husband in 
whicli slie had only a life interest. On J. applying for 
mutation of names, R. objected that he was in proprie- 
tary possession under a deed of gift executed by 
and the objection was ahowed. In virtue of a clause in 
the deed of mortgage, that in case any demand was 
made in respect of the rest of the property within 
the mortgage term, the mortgagee was entitled to sue 
for the mortgage-money notwitlistandiiiig the term 
had not expired, J. sued to recover the money by the 
sale of the hypothecated property. R., in addition 
to an objection to the validity of the mortgage based 
on the deed of gift, pleaded that it was invalid as 
against him, the next reversioner, there being no 
legal necessity for the alienation. The lower Ax>pei- 
late Court held that the mortgage was valid as against 
the deed of gift, hut invalid as against the reversioner. 
Qucere, — Whether, in reference to that ruling, there 
was any such danger or weakness in JJs title so as to 
entitle him to enforce the mortgage-debt before the 


( 3995 ) 


DIGEST OF CASES. 


( 3996 ) 


MORTGAGE— 

9. FORECLOSURE— 

(a) Right ot Forecloshee— cow^mtfed. 

Bights of mortgagee— co??i?mwe<^. 

exx^iry of tlie term. Bulaki Sinoh u. .Tai Fishen 
Das 7 3Sr. W., 203 

327. Extension of 

term of grace after notice of foreclosure . — A mort- 
gagee, mider a conditional sale, caused notice of fore- 
closure to be issued, and subsequently by an agree- 
ment securing certain advantages to liim be extended 
tlie term of grace. The terms of tliat agreement not 
having been complied with, the mortgagee was held to 
be entitled to reverb to the foreclosure proceedings 
before instituted. Lall Dhtje Rae -u. Ounpitt Rab 

[1 H. W., Pt. II, p. 22 : Ed. 1873, 81 

328. Agreement he- 

tween mortgagor and mortgagee. — 'breach hy mort- 
gagor. — night of mortgagee to fall hach on mort- 
gage rights . — The mortgagee of certain shares of 
certain villages applied for foreclosure under Regula- 
tion XVII of 1806, While the year of grace ivas 
running and shortly before its exxiiration the mort- 
gagor and the mortgagee came to a compromise in 
the matter of the mortgage. It was agreed by the 
mortgagor to transfer hy sale to the mortgagee the 
shares of three of the villages, in lieu of the mort- 
gage-money, and that he should not assert his rights 
under section 7 of Act XVIII of 1873, as ex-pro- 
prietor, to retain the sir lands appertaining to such 
shares. The mortgagee agreed to relimpiish his 
claim on the remaining shares arising out of the 
mortgage and the foreclosure proceedings. It was 
further" agreed that, if the mortgagor asserted the 
right mentioned above, the mortgagee should he 
entitled to assert his right in respect of all the shares 
as a mortgagee who had foreclosed. The mortgagor 
subsequently, in breach of his agreement, asserted 
his right under section 7 of Act XVII I of 1873 to 
the sir lands appertaining to the shares transferred 
to the mortgagee. Thereupon the mortgagee sued 
the mortgagor for possession of all the shares hy 
virtue of the foreclosure proceedings. Reid, follow- 
ing Lall Dlmr Rae v. Gunpiit Rae, .1 R. IP., JSd. 
1S73, 81, that, on the failure of the mortgagor to 
give effect to the compromise transaction, the mort- 
gagee was entitled to fall hack on his equities under 
his mortgage and the foreclosure proceedings taken 
thereunder. ‘ Dhokhha Rai v. Meg-ho Rai 

[I. L. B., 4 All., 332 

329. Compromise 

during proceedings. — Intention of parties . — A mort- 
gage-debt not having been paid off at due date, 
notice of foreclosure was issued and served. Dur- 
ing the currency of the year of grace the parties 
came to an arrangement and filed petitions in Court 
in the foreclosure jiroceedings, setting forth that part 
payment had been accepted and that the rest of the 
debt would be paid with interest on the date of the 
expiry of the year of grace, failing which the sale 
should become absolute , — Reid that it was not the 
intention of the parties to substitute a new contract 
for the one under Avhich the notice of foreclosure 


MORTGAGE— 

9. FORECLOSURE-co»^iww£f(L 
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issued or that the proceedings should be allowei! to 
drop. Goonomonee Dossia r>. Parbitttv Dossia 

[10 W. B., 326 

330^ VstfruriHary 

mortgage. — Position of mortgagee in pthssession.— 
Where, in proceedings held before tlie issue of 
Circular Order of 22iid July 1813, a mortgagor bad 
the opportunity in a Court competent to decide the 
matter, to contest, as against the mortgagee, all 
questions of fact necessary to give a good and absolute 
title to the mortgagees, and, though called ux:)on, did 
not show that the mortgage was a had one, bub 
admitted that the mortgagees were not paid off, and 
that an extension of the year of grace had elapsed 
without his xierforming any of the conditions which 
would have saved the property from being foreclosed, 
it was held that even if the proceedings did not 
possess the character of a regular suit, they were 
sufiieieiit in themselves to effect a foreclosure, if such 
was their xmrpose. Where a party, originally a mort- 
gagee out of possession, has been put into possession 
by the act and permission of tlie mortgagors, he has 
really (inasmuch as a parol contract is sullicient in 
this country to pass immoveable x}roperty) obtained a 
new title altogether different from that which he pos- 
sessed before, and having its foundation in the act of 
the parties themselves when they put him into posses- 
sion, Ruxjeet jSTabain Sihg-h v. Shheeefooxissa 

[10 W. B., 478 

331. Agreement, for 

fresh consideration, between mortgagee and third 
person for release ofprojoerfyfrom mortgagee . — Re- 
lease not required to he m loriUng and registered.— 
The mortgagee of immoveable property under a liy- 
pothecation bond, entered into an agreement with one 
who was not a party to his mortgage, to release iiart 
of the property from liability under liis mortg-age. 
This agreement was not in. writing and registered. 
The mortgagee subsequently sought to enforce the 
hypotbecatioii against the wliolo of the mortgaged 
Xiroperty. Reid that the agreement, being a new 
contract for a fresh considm'ation betwetm i)ersons 
who w'ere not parties to the mortgage, was not, as 
hetw'een the parties to the mortgage*, a release; whicli 
the law required to he in Avritiug’ and r(*gistered. 
Reid, also, that the party to the agTe*emL*ut '>vitli the 
mortgagee might have come into Court as <i ])laiiitiff 
to enforce the same, anei that it was equally com- 
petent for him to plead it in aivoielance of the; mort- 
gagee’s claim to bring to sale the property refen'Cal to 
therein. Rash v. Armstrong , SO L. J., C. P„ 2S6, 
referred to. Gtjedial Mae v. Jaxtiiri Mal 

[1. L. B., 7 All., 820 

332, Rffeci of fore- 

closure. — Purchaser from mortgagor . — Foreclosure 
proceedings in the Supreme Court as to mofussil 
projierty, to which a purchaser from the mortgagor 
is not made a party, cannot affect that purchaser. 
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Bkajanath Kenuu Chowdry d . Khilat Chttn- 
DBA Ghose . . . 8 B. E. R., 104 ' 

[8. C. 14 Moore’s I. A., 144 : 16 W. R., R. C„ 33 

S. G. in Court Mow, Kheeut Chender Ghosb ». 
Tara Chard Koondoo Chowdhry. 

[eW. R., 269 

333., ^ r — ^ Foreelosture^ 

'Bffect of,' — Deed of conditional sale, — Until foi*e- 
ciosure, the vendee, under a bond of conditional sale, 
holds the lands, the subject of the bond, only as 
security for the money lent. Semble^ — The effect of 
foreclosure is to put an end to the original conditional 
sale and to make the property ah initio the immove- 
able property of the person who advanced the money. 
Sham Narair Sirgh v . Roghoobur Dyal 

[I. Ii. B., 3 Calc., 508 : 1 C. E. R., 343 

834. ^ — Dffeci of fore- 

closure, — Sale for arrears of revenue. — Fraud of 
mortgagee. — Act I of 1845 ,' — The effect of a fore- 
closure decree in the Supremo Court in a mortgage 
suit between Hindus, is equivalent to a decree estab- 
lishing proprietary right in the mofussil Courts, in 
similar suits on the like instruments. The mort- 
gagee in possession and another having sought to 
deprive the mortgagor of his title to redeem by means 
of a seci*et purchase of the mortgaged estate between 
them, including the fraudulent device of a sale by 
auction for arrears of revenue, such arrears being 
designedly incurred by tbe mortgagee in possession, 
it was held that a suit for redemption and for posses- 
sion instituted many years after the sale for arrears 
was not barred by section 24 of Act I of 1845. If a 
mortgagee in possession fraudulently allows tbe Gov- 
ernment revenue to fall into arrears, wdtb a view to 
the land being put np for sale and his buying it in for 
himself, and be does in fact become tbe purchaser of 
it at the Government sale for arrears, such a purchase 
will not defeat the equity of redemption. Nazir 
A iii Khar v . Ojoodhyaram Khar 

[5 W. R.,-P. O., 83: 10 Moore’s I, A., 540 

835. Usufructuarg 

mortgage, — Profits paging the interest. — Suit hg 
mortgagee to recover mortgage-money after time for 
redemptioyi. — Certain property was mortgaged for a 
term of years, and possession given to the mortgagee. 
The mortgagor covenanted in the mortgage-deed that 
he would redeem the property after the term had 
expired, and that the mortgagee should take the profits 
in lieu of interest until redemption. After the expiry 
of the term the mortgagee sued to recover the mort- 
gage-money. Held that the mortgage was security 
for the repayment of the mortgage -money after the 
term had expired, and that during the term the mort- 
gagor could not redeem nor could the mortgagee re- 
cover his money, but that when the term had expired, 
either party could bring the traiisactioii to a close. 
Garesh Kooer V . Deedar Bhksh 

[5 N. W., 128 
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Rights’ of mortgagee — continued. 

Dya Ram d. Jwala Nath , 5 M. W., Ap.j 8 

336. — : — Suit for pos- 

session. — Covenant to pay. — Conditional sale.-'— 
Damages^ Measure of . — Costs. — Two out of several 
co-sliarers mortgaged as their own, by way of con- 
ditional sale, a portion of the joint family property. 
The mortgagee foreclosed, and then instituted a suit 
for possession, which he withdrew with liberty to 
bring a fresh suit. He afterwards brought a suit 
for possession against the mortgagors and their co- 
sharers, on the suggestion of the mortgagors that it 
would be undefended. It was, however, defended by 
the co-sharers, and the suit was dismissed. The 
mortgage-deed contained no covenant to repay the 
money lent. In an action for damages brought by 
the mortgagee against his mortgagors, — Held that 
the plaintiff was entitled to recover the money lent 
and interest, and the costs of the second suit. 
Bhugwan Acharjee V. Gobind Sahoo 

[I. E. R., 9 Calc., 234 : 11 C. L. R., 355 

337 . Partial for ©closure.— 

closure in respect of share of property. — Where 
several parties have an interest in a mortgage it is not 
competent for one of them to foreclose in respect of 
his fractional share. A party suing for possession of 
a share of mortgaged property (after its release has 
been effected by an arrangement made between the 
mortgagees and mortgagor) on the ground that he 
had an interest in the mortgage and in the funds ad- 
vanced by the mortgagees, must show that the mort- 
gagor had notice of such interest. Bhora Roy v. 
Abilack Roy , « . 10 W. R., 476 

833. - - "" Joint mort- 

gagors. — Foreclosure of portion of property. — Suit 
for possession of portion of property after fore- 
closure. — Where the %vhole of a mortgage-debt was 
due to the persons claiming under the mortgage joint- 
ly and not severally, and a person entitled only to one 
moiety of the debt, foreclosed the mortgage as to 
that moiety, and sued the different mortgagors for 
possession of a moiety of their interests in the mort- 
gaged property, in virtue of the mortgage and fore- 
closure, — Held that the foreclosure was invalid and 
the suit was not maintainable. Bishar Dial v, 
Marri Ram . , , I. L. R., 1 AIL, 287 

339. Joint mortgage 

hg conditional sale of two villages. — Sale of the 
equity of redemption. — Foreclosure in respect of one 
village. — B. mortgaged by conditional sale two vil- 
lages to L. for a certain sum. He subsequently sold 
one village to L. and the other to S. L. having fore- 
closed the mortgage in respect of the village sold to 
S., for a proportionate amount of the mortgage-money, 
sued S. for possession of that village. Held that the 
suit was maintainable. ChandiJca Singh v. Pohhar 
Singh, I. L. R., 2 All., 906, distinguished. Bish- 
ESHAR SlirGH V. Laik Sirgh 

[I. L. R., 5 AIL, 257 
6 M 
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MORTGAGE — continued. 

9. mnECLOSUR’E^continued. 

(a) Bight op Foreclostjee — continued* 
Partial foreclosure— 

24:0. — ' Foreclosure of 

portion of joint property. — Wliere a mortgage of an 
estate is a joint one and there is no specification in it 
that any individual share or portion of a share of 
such estate is charged with the repayment of any 
defined proportion of the mortgage-money, hut the 
whole estate is made responsible for the mortgage- 
money, it is not competent for the mortgagee to 
ti'eat a sum paid by one of the mortgagors as made 
on such mortgagor's own account in respect of what 
might be calculated as his reasonable share of the 
joint debt and to release his share from further li- 
ability. Where therefore in the case of such a mort- 
gage the mortgagee, in taking foreclosure proceed- 
ings, exempted the person and share of the mort- 
gagor so paying and proceeded only against the other 
mortgagors, and the mortgage having been foreclosed 
sued the other mortgagors for the possession of 
their shares of such estate, — JSeld that, the fore- 
closure proceedings being irregular, the suit was not 
maintainable. Chandika Singh v. Phokae Singh 
[I. L. R., 2 All., 906 

341. — Furchaser of 

share of mortgaged property.— A. mortgagee sold 
part of the mortgaged jiroperty and then foreclosed, 
his purchaser being no jiarty to the foreclosure pro- 
ceedings. The mortgagee and purchaser afterwards 
sued for recovery of possession of the mortgaged 
property after foreclosure. Held that the purchaser 
could maintain his suit, although he had not been 
a party to the foreclosure j)roceedings for the re- 
covery of the mortgaged property, which had been 
purchased by him. The foreclosure conferred an 
absolute title to the whole property mortgaged on 
the mortgagee and anybody claiming under him. 
Raj Chandra Fodder v. Manor ama 

[3 B. L. B., Ap., 148 : 12 W. R., 353 

342. — ;; Merger. — Fore- 

closure proceedings on the first of two mortgages of 
the same property to the same mortgagee. — On the 
26th of March 1872 A. mortgaged to B. certain 
properties for E12,000. On the 9tli of May 1872 
A.^ to secure a further advance of B24,000 made to 
him by i?., executed a second mortgage to B. of the 
same and certain other property. On the 29th of 
July 1873 -S. served A. with notice to foreclose 
the properties mortgaged by the first deed. On the 
23rd March 1874 and before tlie expiration of the 
year of grace, a portion of the properties subject to 
both mortgages was sold at an auction- sale subject to 
existing incumbrances, and C. became the purchaser. 

thereupon, to protect the interests he had bought 
at the sale, purchased in the name of D., a trustee, 
all the interest of B. in both mortgages, and, after 
the expiration of the year of grace, filed, in the name 
of liimself and J)., a suit to declare his absolute right 
to the foreclosed properties, and afterwards filed 
another suit against A, for a money-decree on the 
bond in the second mortgage. Held that (7., being 


MORTGAGE —continued. 

9. FORECLOSURE — coniimmd. 

(a) Bight or Foreclosttee— 

Partial foreclosure — continued, 

owner of portion of the property subject to Ijotli 
mortgages, and as such liable to contribute propor- 
tionately to the payment of both, could not foreclose 
the first mortgage, and then 'sue A. for the whole 
debt due upon the second. QM<®re,~Whether it 
would be equitable for C. to foreclose the first mort- 
gage ? Held further, that the bringing of the 
second suit had the effect of reopening the foreclo- 
sure proceedings, and that the Court could now.make 
a decree in the whole case. Kalidrosonno Ghosb 
V. Kamini Soondhri Chowdhrain 

[I. li. B., 4 CJale., 475 : 3 C. L. B., 184 

343 ^ Eoreelosure of property in 

two districts. — Beng. Beg. XFll of 1806 ^ s. 8 . — 
According to section 8, Regulation XYII of 1806^ 
where mortgage- property is situate in two districts, 
an order of foreclosure relating to the whole property 
may he obtained in the Court of either district, 
Rasmonee Debea r. Peankishen .Das 

[7 W, B,., P. O., 66 

S. C. Ras Mitni Dibiah r. Fran Kishen Das 

[4 Moore’s I. A., 392 

Prosonno Coomae Roy -y. Haran, Chttndee 
Chatteejee . , . 5 C. Xi. E,., 599 

344 . Foreclosure of i3roperty 

partly in Calcutta and partly in mofussil. — 
Beng. Beg. XVII of 1806. — The High Court, in a 
suit for foreclosure of property partly in Calcutta 
and partly in the mofussil, has no power to follow the 
procedure prescribed by Regulation XVII of 1806, 
which relates to tlie foreclosure of property in the 
mofussil; hut it is bound to see that the defendant is 
not, by reason of the suit being brought in the High 
Court, deprived of any substantial advantage wiiich he 
wmuld have had if the suit had been instituted in the 
mofussil Court. Bank or Hindustan, China, and 
Japan v. Xundololl Sen , . 11 B. L. B., 301 

345 ^ Foreclosure of property 

situated partly in Oudli and partly in the 
ISTorth- Wes tern Provinces. — Bemg. Meg. XVII 
of 1806, s. S . — Where a mortgage of land situated 
partly in the district of Shahjaiianpnr in the Xorth- 
Western Provinces and partly in the district of 
Kheri in the province of Oudh was made by condi- 
tional sale, and the mortgagee applied to tlie District 
Court of Slialijahanpiir to foreclose the inortgn.ge 
and render the conditional sale conclusive in respect 
of the %vhole property, and that Court granted sucli 
application, — Held, with reference to tlie ruling 
of the Privy Council in Mas Muni Dibiah v. Bran 
Kishen Das, 4 Moore'' s I. A., 392, that, 'where mort- 
gaged property is situated in two districts, an order 
of foreclosure relating to the -whole property may be 
obtained in the Court of either district, that, the 
circumstance that Oudh w'as in some respects a dis- 
tinct province from the jSTorth- Western Provinces did 
not take the case out of the operation of that ruling, 
inasmuch as Regulation XVII of 1806 was in force 
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9. FOKECLOSUKB — continued. 

{a) Right of FoEECLOStJEU— 

Foreclosure of property situated partly 
in Oudli and partly in tlie UTorth- 
Western Provinces — continued. 

in Oudii as well as in the North-Western Provinces 
at the time of the foreclosure proceedings, Shejan 
Singh v. Jagan Nath Singh 

[I. I., B., 2 AH., 313 

(5) Demand and Notice op Poeeclosttee. 

g 40 , Demand from mortgagor, — 

JBeng. Reg. XVII of 1806 ^ s. 8. — Roreolosure^ Right 
of. — Under the terras of Regulation XVII of 1806, a 
demand from the mortgagor or his representative is 
a condition precedent to the right to take foreclosure 
proceedings. GrONESH Chundee Pal v. Shoda- 
NHND SUEMA . . I. D. B., 12 Calc., 138 

347 , Demand for payment of 

mortgage-debt.— Power of a minor to take a 
mortgage. — Beng. Reg. XVII of 1806, s. 8.— A 
conditional mortgagee applied for foreclosure omit- 
ting previously to demand from the mortgagor pay- 
ment of the mortgage-debt. On foreclosure of the 
mortgage he sued for possession of the mortgaged 
property. The lower Appellate Court dismissed the 
suit on the ground that the foreclosure proceedings 
were invalid and ineifective by reason of such 
omission, and in so doing directed that the demand 
which the mortgagee should make prior to a fresh 
application for foreclosure should he limited to a 
certain amount. Held that the foreclosure proceed- | 
ings were invalid and ineffective by reason of such I 
omission and the suit had been properly dismissed ; 
and that it was not competent for tbe lower Aj^pel- 
late Court to put any limitation on the amount to be 
demanded by the mortgagee prior to a fresh applica- 
tion for foreclosure. Behaei Lal -u. Beni Lal 

[I. L. E., 3 All., 408 

348. Beng, Reg. XVII 

of 1806, s. 8. — Section 8 of Regulation XVII of 1806 
contemplates a previous demand of payment of the 
mortgage-money, and non-compliance therewith as a 
kind of cause of action for commencing foreclosure 
proceedings, and such demand must therefore neces- 
sarily be made before the mortgagee has the right 
of applying for foreclosure, and the omission to make 
such demand vitiates the foreclosure proceedings 
altogether. Beliari Lal v. Beni Lal, I. L. R., 8 All., 
408, followed. Kaean Singh v. Mohan Lal 

[I. L. B., 5 AIL, 9 

349 , Hotice of foreclosure. — 

Issue of notification. — Beng. Reg. XVII of 1806, 
ss. 7 and 8. — A mortgagee's “application” for fore- 
closure, as the term is used in section 7, Regulation 
XVII of 1806, means the whole transaction contem- 
plated in section 8, ending with the notification to 
the mortgagor ; thus the year of grace for payment, 
and the year necessary for completion of foreclosure, 
commence to run from the date of the notification. 
By the “ date of the notification” is meant not the date 
on which it is served on the mortgagor, nor the date 

III 


MORTGAGE — continued. 

9, FORECLOSURE — continued, 

{h) Demand and Notice oe Foeeclositbb 
— continued. 

NTotice of foreclosure— continued. 
on wliicli the purwannali or document of notification is 
signed and sealed, but the date of its issue by the 
Court. The purwaiinah is first issued when it is 
handed to the peon for delivery. SuEOOP Chundee 
Nag V. Bonoaialee Pundit . 9 "W. R.j 116 

350. Beng. Reg. 

XVII of 1806. — Form of notification to mortgagor. 
— Ill order to obtain a decree for foreclosure against a 
mortgagor, the purwaiinah to be issued by the Judge 
under section 8 of Regulation XVII of 1806 must 
distinctly notify to the mortgagor that if he shall 
not redeem the property mortgaged in the manner 
provided for by the preceding section within one 
year from the date of notification, the mortgage will 
he finally foreclosed and the conditional sale will be- 
come conclusive. Bheehun Khan n. Bechun 
Khan . . , o , ,3H. W,5 35 

351. — ' — Omission to 

give mortgagor co'py of ag]plication to foreclose . — A 
mortgagee failing to fulfil one of the two conditions 
prescribed by Regulation XVII of 1806, section 8, 
i.e., furnishing the mortgagor or his legal represent- 
ative with a copy of his application to foreclose, cannot 
he said to be in a position to foreclose. Santee Ram 
Jana v. Modoo Myteb . , 20 W*. B., 363 

352. Service of notice. 

— On whom to be served . — The only person on whom 

effectual service of notice of foreclosure can be made 
is the person really interested in protecting the 
estate. Kales Koomae Dutt v. Pean Kishoeee 
Chowdheain . , . .22 W. B,, 168 

353. - — - Right to notice. 

— Beng. Reg. XVII of 1806, s. 8. — Purchaser of 
equity of redemption . — The purchaser of the equity 
of redemption is not entitled to notice in a foreclo- 
sure suit, especially if the purchase has not been 
made until after the institution of the suit. Gooeoo- 
PEESAUD JaNAH V. BiPPEOPEESAUD BEREAH 

[Marsh., 292 ; 2 Hay, 152 
Kuemopool V. Bissessub Singh 

[Marsh., 337 

S- C. Bissessub Singh v. Kuemoeool 

[2 Hay, 408 

See Kishen Bullubh Mahta v. Belasoo Kom- 
NUR . . . . .3 W. B., 230 

where, however, the Judges (B.ATLEY and Pheae, 
JJ.) differed, the former holding notice was not ne- 
cessary. Bissonath Singh v. Beojonath Doss 

[6 W. B., 230 

354. Right to notice. 

— Purchaser from mortgagor . — A purchaser from a 
mortgagor, as one of his legal representatives, is 
entitled to notice of foreclosure. Madhub Thakoob 
V, Jhoonuoe: Lall Doss . . 12 W. B., 10§ 

6 M 8 
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WOl^TQAG'^— continued. 

9. 'FOmCLOSJjnFj-^e07iihtned. 

(h) Demand and Notice of Poeeolosuee 
— continued^ 

Hotiee of foreclosure~“CowHw.t(eff. 

Mitteejeet Sing-h V. Mookh LaTjL Siingh 

[25 W. B., 139 

355, — Right to notice, 

Purchaser from mortgagor,— Legal representa- 
tive. — Beiig. Meg. XVII of 1806, s. 8. — Tlie pur- 
chaser from a mortgagor is his legal representative ;; 
and when the mortgagee takes out foreclosure pro- 
ceedings., the notice enjoined by section 8, Kegula- 
tioii XVII of 1806, must he served on such purchaser 
if it is used after the sale ; fresh notice to the pur- 
chaser would not he necessary if the sale took place 
after notice to the mortgagor. Achdmbit Misseb 
V. Lalla Nund Ram , « , 11 W, B., 544 

350, — Might to notice, 

---Transferees in possession. — Transferees in posses- 
sion are entitled to notice of foreclosure. Tazdn 
Bibeb V. Shib Chdndeb Dhdb , 19"W, B.jlYO 

357. Assignee of 

mortgagor. — JBeng. Meg. XVII of 1806, s. 8. — Legal 
representative, — A purchaser of the rights and 
interests of the mortgagor is a legal representative 
within section 8, Regulation XVII of 1806, and 
notice of application for foreclosure must be served 
on him. Golam Ddstagie Khan v. Jogai Singh 
[I B. L. E., S. 3 : 10 W. E., 86 

353, : — — Right to notice, 

— Peng. Meg. XVnofl806, s. 8. — Cond itional sale . — 
Purchaser. — Seco nd mortgag ee. — Leg a I representa- 
— Where land which has been conditionally sold 
is subsequently mortgaged, the second mortgagee, 
being the mortgagor’s “ legal representative,” with- 
in the meaning of that term in section 8 of Regula- 
tion XVII of iSOG, is entitled, on foreclosure proceed- 
ings being taken by the conditional vendee, to the 
notice required by that section, and cannot he deprived 
by the conditional vendee of the possession of the 
land, notmthstanding foreclosure, where no such 
notice has been given to him. Dirgaj Singh v. 
Debi Singh • » . I. D. B., 1 All., 499 

350. — Might to notice. 

— Legal representative^^ of mortgagor. — Peng. 
Reg. XVII of 1806, s. 8. — The holder of a decree for 
money does not, merely because he has attached land 
belonging to his Judgment-debtor while it is subject 
to a conditional mortgage, become the legal repre- 
sentative” of the mortgagor within the meaning of 
section 8 of Regulation XVII of 1806, and entitled 
to notice of the foreclosure of such mortgage ; neither 
is the holder of a prior lien on land which is c<.)ndi- 
tionally mortgaged the legal representative ” of the 
mortgagor and entitled to notice of foreclosure pro- 
ceedings. Radhey Tewaei «. BujHAMrsE 

[I. L. B., 3 AIL, 413 

360. — ^ — Right to notice. 

— Purchaser of mortgagor' s interest. — Where a per- 
son mortgages his property by deed of conditional 


MOBTGAQ-B— , 

” 9. FORECLOSURE— 

(5) Demand and Notice of Fosecloshse 
— continued, 

Hotiee of foreclosure— 
sale, and afterwards the right, title, and interest of 
the mortgagor is sold in execution of a money-decree 
previously obtained against him, the purchaser at 
such sale is entitled to due notice of foreclosure pro- 
ceedings instituted subsequently to the sale, hut be- 
fore the confirmation thereof. See Sligrub Chunder 
Bundopadhya v. Soudamini Pahee, I. iL. R., 2 Calc., 
141. Rameswab Nath Singh v. Mewae Jugjeet 
Singh . . . . I. X.. B., 11 Calc., 341 

361. Might to notice, 

— Assignee of mortgagor. — Peng. Meg. XVII of 
1806, s. 8. — Under section 8, Regulation XVII of 1806, 
a mortgagee is bound to serve notice of foreclosure 
upon the assignee of the mortgagor, whether such 
assignee be of the whole or a portion of the mortgaged 
premises, and whether notice of the assignment lias 
been given to the mortgagee or not. Ganga Gobind 
Mandad V, Bani Madhab Ghose 

[3 B. L. B., A. C., 172 ; 11 W, B., 648 

362, Right to notice, 

— Assignee of mortgagor. — Beng. Reg, XVII of 1806, 
s. 8, — The assignee of a mortgagor, though purchaser 
of only a portion of the mortgaged property, is his 
“legal representative,” within the meaning of sec- 
tion 8, Regulation XVII of 1806, and as such enti- 
tled to notice of foreclosure, Sheo Golam Singh 
V. Eameoop Singh 

[15 B. Ii. B.., 34, note : 23 W. B., 25 

303. — Right to redeem, 

— Mo?curraridar.—Peng. Reg. XVII of 1806, s. 8 . — 
The holder of a maurasi mokurrari potta under the 
mortgagor is not a representative ” within the 
meaning of section 8 of Regulation XVII of 1806, 
and is therefore not entitled to notice of foreclosure 
under that section. Lalla Doorga Pershad v. Lalla 
Luohnun Sahoy, 17 JV. R., 272, followed, Seipoti 
Chhen Dey V. Mohip Nabain Singh 

[I. L. B., 9 Calc., 643 :13 C. L. B,., 119 

364. — Peng. Reg. 

XVII of 1806.— A second mortgagee under a. mort- 
gage-bond is entitled to notice of foreclosure under 
Regulation XVII of 1806. Nfdyab Chand 
Chhckeebhtty V, Roop Doss Banerjke 

[22 W. B., 475 

365. — Right to notice. 

— Second mortgagee. — Prior foreclosure of a second 
■mortgage. — Legal representative. — Beng. Reg. 
XVII of 1806, s. 8 . — III the case of the prior fore- 
closure of a subsequent mortgage, — Quesre, — Whether 
the second mortgagee is the mortgagor’s legal repre- 
sentative for the })urp(jse of the notice of foreclosure 
under section 8, Regulation XA^Il of 1806. When 
the first mortgagee Iiad no knowledge or cognisance 
of the second mortgage, or of the foreclosure proceed- 
ings taken under it, the second mortgagee had no 
Just ground of complaint that the notice of fore- 
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9. FORECLOBUaE— 

. (5) Demand and Notice oe Foeeclositbe 

— contbmed, 

Wotice of foreclosure— cojj^iwMec?. 

closure was served, not on liim, Tbiit on the mortgagor* 

Kaleb Kishoeb Chatteejeb t). Taea Pbeshad 

Roy . . . . . . 4W. B.,1 

366. ^ — Right to notice, 

— Furchaser from mortgagee, — Property in the 
niof ussil which had been mortgaged in 1862 to C. by 
a deed in the English form containing the usual 
pow'er of sale on default of payment, and again in 
1864 to T, by deed of conditional sale, was sold by <7. 
under the power of sale and purchased by N, Pre- 
viously to the sale, T, had foreclosed. In a suit for 
possession of the property brought by the widow of T, 
against N, and the mortgagor, it appeared that no 
notice of foreclosure had been served on N, Held 
that N, was entitled to such notice by the fact of his 
purchase, whether he had obtained possession or 
not, and that no notice having been served upon him, 
the suit was not maintainable against him. Bhanoo- 
MOTTY ChOWDEAIN V. PeEMCHAND NeOGEE 

[15 B. L. B., 28 : 23 W. B., 96 
Mohun Ladl Sooeite v. Goluce: Chdndee Dutt 
[I W. B., P. O., 19 ; 10 Moore’s I. A., 1 

367. Bufficiency of 

notice, — Foreclosure of share of mortgaged property, 
—Two persons jointly held a mortgage, each having 
an equal share in it. The equity of redemption sub- 
sequently became vested solely in one of these persons. 
Meld that, under the circumstances, a notice of fore- 
closure confined to a one-half share only of the mort- 
gage (issued by the mortgagee, who had no interest 
in the equity of redemption) w'as sufficient, and that 
the foreclosure proceedings were not bad, although 
they related only to a part and not to the whole of the 
mortgaged property. Hitnoomanpeesaud Sahoo 
V, Kaleepeesaud Bahoo . W, B., 1864, 285 

368. Sufficiency of 

notice. — FJffect of service of second notice of fore- 
<c?Zo5Mr^.— Where the notice of foreclosure was duly 
served on the mortgagor, no subsequent transfer 
of the property, whether voluntary or involuntary, 
could affiect the validity of the notice, or impose 
on the mortgagee any new obligation in the way 
of causing a fresh notice to be served on the pur- 
chaser. The notice having been dply served on the 
mortgagor*, his right and interest were subsequently 
sold in execution and the mortgagee caused a second 
notice to be served on tlie purchaser. The fore- 
closure took place after the expiry of a year from the 
first, but within a year from the date of second 
notice, Heldy under the circumstances of the case, 
that, as the second notice was merely for greater 
caution to bring to the knowledge of purchaser that 
notice had already been issued, and did not supersede 
the first notice, the foreclosure proceedings were 
regular, and the suit for possession was maintainable. 
Zamin Ali y. Hossein Aei . 2 Agra, Ft. 11, 187 


MOBTGAGE — continued, 

9, FOEBGLOSUEE — continued, 

(5) Demand and Notice oe PoEECLOjStrEB 
— continued, 

Hotiee of foreolosnre — continued, 

869. Fresh notice . — 

Alloioance of time hy mortgagee beyond year of grace. 
— A mortgagee having issued notice of foreclosure 
on the mortgagor, allowed him six months’ time in 
which to redeem, shortly before the expiry of the 
year of grace. The mortgagor died, and the mort- 
gagee sued to recover the property. Held that fresh 
notice of foreclosure on the legal representative of 
the mortgagor was not necessary, the requirements 
of the law in the issue of the notice and the exj)iry 
of the year of grace having been complied with, 
Bazlooe liAHiM V . Abdullah 

[2 B. L. B., S. 5 : 10 W. E., 359 

370. — Extension of 

time for payment. — Fresh notice. — Where a mort- 
gage becomes foreclosed and the mortgagee abstains 
from enforcing his right and allows the mortgagor 
an extension of time, it is not necessary that a fresh 
notice should bo served. Beijo Mohun Sutputty 
V . Kadha Mohun Dey . . 20 W. B., 179 

371. Service of notice, 

— Proof of service. — Beng, Reg. XVII of 1806 . — 
Duty of Judge. — Under Regulation XVII of 1806, 
the Zillah Judge is judicially required to see it 
proved before him that the notice of foreclosure has 
been duly served, and to record a proceeding certify- 
ing that the requirements of that Regulation have 
been duly carried out, and also any elucidating facts 
necessary to be recorded as occurring within the year 
of grace. Abbas Aly v. Nund Coomae Ghosb 

[7 W. B., 123 

372. Service of notice, 

— Proof of service. — Beng, Reg. XVII of 1806» s. 8, 
— The provisions of section 8 of Regulation X VII of 
1806, that a copy of the mortgagee’s application 
to foreclose is to be served with the Judge’s pur- 
wannah referred to in that section, are imperative 
and not merely directory. Where the evidence fell 
short of proof that a copy of such application was 
served with thepurwannah of the Judge, — Held that 
such failure of proof was fatal to the plaintiff’s suit 
to recover possession of the mortgaged premises after 
the expiration of the year of grace. When the plain- 
tiff’s second mortgagees, who had foreclosed their 
mortgagor’s equity of redemption, sued for possession 
of the mortgaged property, and alleged that their 
mortgagor’s equity of redemption had been finally 
foreclosed by the first mortgagee after due proceed- 
ings and expiry of the year of grace without redemp- 
tion, and that they were, therefore, entitled to absolute 
possession, and failed on the ground that notice of 
foreclosure had not been duly served, — Held^ they 
were not entitled to a decree as mortgagees for pos- 
session, subject to their accounting to the mort- 
gagors, that being relief different from that prayed 
for ill their plaint. Bank of Hindustan, China, 
AND Japan v, Shoeoshibala Debeb 

[I, L. E., 2 Calc., ail 
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9. FORECLOSURE — continued. 

(b) Demand and Notice oe Foeeclosdeb 

— continued. 

Hotiee of foreclosure-«-eo?^f^?^^^e(^. 

Service of notice. 

—Proof, of service. — Beng, Beg. XVII of 1806, 

g, — The notice of foreclosure under section 8. 
Eegulatioii XVII of 1806, is iiot merely a jmeli- 
ininary loroceeding leading up to a judgment of fore- 
closure to be subsequently pronounced in Court. It 
not only fixes the date from which the period during 
which the mortgagor is to retain the right to redeem 
is to be computed, but it is of itself the operative act 
in the foreclosure proceeding. The service of the 
notice, therefore, should be evidenced by the clearest 
proof, and should be in all cases, if not personal, at 
least such as to leave no doubt in the mind of the 
Court that the notice itself must have reached the'' 
hands or come to the knowledge of the mortgagors. 
Eusde Ali V. Azumtoonissa . W. R., 1864:, 4:9 

374 ^ Service of notice. 

— Proof of service. — The regulation as to service 
of a notice of foreclosure does not provide for 
any mode of service in substitution for personal 
service, though in some cases it has been held that 
personal service is not absolutely necessary; but to 
justify resort to any other mode of service it must 
he shown that in spite of efforts made for that 
purpose the notice cannot for some reason he person- 
ally served. A copy of the report of the Nazir of the 
Civil Court, copies of the depositions of witnesses 
not taken in the presence of the parties to the suit, 
and a copy of the final foreclosure proceeding, are 
not legal evidence to prove the service of a notice of 
foreclosure, Madho SiNaH v. Mahtab Sindh 

[3 NT. W., 325 

375 , Service of no- 

tice. — Mode of service. — Where notice of foreclosure 
issues, and the serving officer finds that the mort- 
gagor is not at home, it is sufficient if he affixes the 
notice on the door of the mortgagor’s house, per- 
sonal notice on the mortgagor not being essential. 
SooEJoo Kant Baneejee v. Keisto Kishoee 
PoDDAE . * . . . 14 W. R., 423 

376, Service of »o- 

tice, — Mode of service. — Sufficienoy of service , — 
Peng. Peg, XVII of 1806, s. 8. — Where notice of 
foreclosure was shown to have been served aceordino* 
to the usual course of business in the Sheriff’s office, 
the Court presumed that a copy of the aiiplication 
had been duly served therewith; hut ivhere it 
appeared that, according to the practice of the High 
Court, mention of the application would have been 
made in the order if it had accompanied the notice, 
and no such mention was made, the Court refused to 
make such presumption. Denonath Gangooiy v. 
NuESiNa Peoshad Dass , .MB. X». R., 87 

[22 W. R., 90 

377, — . Service of 

notice.— Mode of service. — Pe? 2 g. Peg. XVII of 
1806. "-Minor. —■’Regnlo^tloix XVH of 1806 giving 


MORTGAGE— 

9. FORECLOSURE — coniinmd. 

(5) Demand and Notice oe Foeecdosuee 
— continued. 

Motiee of foreclosure— 
no special direction as to the person on whom notice 
of foreclosure is to be served, when the person for 
the time being entitled to the equity of redemption 
is a minor, and no guardian of such minor has been 
appointed under Act XL of 1858, service of such 
notice of foreclosure upon the minor and his mother 
ivill he deemed sufficient service. Dabee Pei?-Siiad 
i?. Man Khan . . . , 2 3N. 1^,9 444 

378, — Service of no- 

tice. — Stifficiency of service. — Peng. Peg. XVII of 
1806. — iiepreseiitative. — The order of foreclosure 
having been served on the widow of the deceased 
mortgagor who had a life-interest, and also was the 
guardian of the minor adopted son and legal repre- 
sentative of the deceased, the service was held to be 
sufficient. Easmonee Debia v. Pean Kissen Das 
[7 W. R., P. C., 66 

S. C. Ras Muni Dibiah v. Peankishen Das 

[4 Moore’s I. A., 302 

ZIB. — ^ — Service of no- 

tice. — Sufficiency of service. — It cannot be said that, 
if a notice of foreclosure addressed to a deceased 
mortgagor has reached the hands of his representa- 
tives, they have not had the notice, nor that they 
Tvere debarred from paying or were not required to 
pay the amount of the mortgage upon receiving that 
notice. Ram Chundee Haldeb v. Jonab Adi 
Khan 17 W. B., 230 

380 , — Service of no- 

tice. — Sufficiency of service. — Where the defendant 
denied having received notice of foreclosure, and the 
witnesses called to prove service denied all know- 
ledge of the matter, — Seld that the report of the 
peon in the formal proceedings before another Court 
was inadmissible as evidence in the ease, and the 
acquiescence of one mortgagor was not binding on 
the other. Transferees in possession are entitled to 
have notice of foreclosure. Tazun Bibee v. Shib 
Chundeb Dhub . , . .19 W. R., 170 

381, Service of no- 

tice. — Proof of service. — Suit by eondiUonal vendee 
for possession. — WUiere in a suit by a conditional 
vendee for possession after foreclosure the service of 
notice is denied by the mortgagor or liis representa- 
tive, it is incumbent on the former to prove such 
service independently of the copy of the foreclosure 
proceedings. Sooehmun v. Chooeaman 

[1 Agra, 172 

382, S erv i e e of 

notice. — Fresh notice. Necessity of. — Purchase 
from mortgagor after notice served. — "Where the 
mortgagor sells his equity of redemption after fore- 
closure proceedings had been applied for and notices 
duly served on him, it is not necessary for the mort- 
gagee to issue fresh notice on the purchaser; the 
requirements of the Regulation are satisfied by the 
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' 9. EOBECLOSUEE— 

•(5) Demand and Notice oe Eoeeolosdeb 
— oontinued. 

IWotioe of foreclosure — continnedf. 

service o£ tlie notice on tlie person %vbo at tlie time 
of service is entitled to redeem. Jxram Gib v, 
Keishan Kishoee Chend . . 3 Agra, 307 

S83» Sermee of no- 

tice.—Froof of service, — Beng, Beg. XVII of 1S06, 
s. 5.— The condition of foreclosure required hy sec- 
tion 8j liegulation XVII of 1806, is that the mort- 
gagor should be furnished with a copy of the peti- 
tion referred to in the section, and* should have a 
notification from the Judge in order that he may, 
within a year from the. time of such notice, redeem 
the property. In an action brought to recover pos- 
session as upon a foreclosure-, it is essential for the ' 
plaiiitih: to satisfy the Court that the above condition 
has been complied with. In such a case, the service 
of the notice must be established hy evidence. The 
mere return of the Nazir on the back of the Judge's 
purwaniiah to the effect that the mortgagor had been 
duly served, is not legal evidence of service. The 
functions of the Judge under section 8 are merely 
ministerial. The year during which the mortgagor 
may redeem, runs not from the date of the purwaii- 
nah, or the issuing of it by the Judge, but from the 
time of service. Where there are several mort- 
gagors, and it is not sought to foreclose the indivi- 
dual shares of each as against each, hut to foreclose 
the whole estate as upon one mortgage, one debt, 
and one entire right against all, service of the notice 
upon some only of the mortgagors is insufficient to 
warrant the foreclosure of the whole estate or of any 
part of it. QwdBre, — Whet lier there may not be 

cases of mortgages of separate shares, in which hy 
proceedings properly framed foreclosure may take 
place in respect of some of such shares only. The 
mortgagee, when he seeks to foreclose, must dis- 
cover and serve notice on those who are the then 
owners of the estate. Noeendee Nabain Sing-h v. 
Dwaekalad Mendxje . I. L. E., 3 Calc., 897 
[1 C. L. E., 369 : L. E., 5 I. A., 18 

334 , Bxifficieney of 

notice, — Beg. XVII of 1806^ s. 8. — Service of copy 
of petition and of pnnvaxinah. — The provisions of sec- 
tion 8 of Regulation XVII of 1806 are not merely 
directory hut imperative, prescribing conditions pre- 
cedent to the right of the mortgagee to enforce for- 
feiture of the estate of the mortgagor, and have for 
their object the protection of mortgagors from fraud. 
The prescribed procedure must be strictly followed. 
Norender Narain Singh v. Bwarka Lai Mundur, 
L, B.j 5 I. A., 18 : I. L. B.i 3 Calc., 397, referred to 
and followed. Held that, although the mortgagor at 
the hearing of the foreclosure suit in the Court of 
first instance had not insisted on the insufficiency of 
the notification of the mortgagee's application to 
foreclose, hut had relied on another defence, this 
could not he construed as a binding admission that 
notice had been duly given ; that service of the copy 
petition for foreclosure, and of the purwannah signed 
by the Judge, was essential; and that the mortgagor 


MOETGAGE — eontinued. 

9, FORECLOSURE— 

{1) Demand and Notice oe FoBEonosixaE 

— continued. 

N’otiee of foTQClQ^uice— continued, 

was not, precluded from questioning the regularity 
of the proceedings in his subsequent appeal. Ma- 

DHOEBESAD n. GajDBHAE 

[I. I 4 . E., 11 Calc., Ill : L. E., 11 1. A., 186 

335 , — Sufficiency of 

notice. — Mortgage hy conditional sale. — Suit for 
possession of mortgaged property. — Beng. Beg, 
XVII of 1806, s. 8 . — Conditio7is precedent. — He- 
mand for payment of mortgage-money . — Proof of 
service of notice. — Proof of notice heimg signed hy 
the Judge. — Proof of forwarding copy of applica- 
tion with notice. — Transfer of Property Act (IF 
of 1882). — The provisions as to the procedure to be 
followed in taking foreclosure proceedings under 
Regulation XVII of 1806 are not merely directory, 
but strict satisfaction of the prescribed conditions 
tbcrein laid down precedes the right of the condi- 
tional vendee to claim the forfeiture of the condi- 
tional vendor’s right, and the various requirements 
of that section have to be strictly observed in order 
to entitle a mortgagee to come into Court, and, upon 
the basis of the observance of those requirements, to 
assert an absolute title to the property of the mort- 
gagor. Norender Narain Singh v. Lmarha Ball 
Mundur, I. L. B., 3 Calc., 897 ; and Madho Persliad 
V. Gajadhar, I. L. B., 11 Calc., Ill, followed. In 
a suit for possession of immoveable property hy a 
conditional vendee under a deed of conditional sale, 
alleged to have been foreclosed under Regulation 
XVII of 1806, it appeared that, except a recital in 
the apifiication for foreclosure itself, there was no- 
thing to show that any j^reliminary demand was ever 
made upon the mortgagors for payment of the mort- 
gage-debt ; that there was no proof of the “ notice ” 
itself having been served upon the mortgagors, which 
it lay upon the plaintiff to establish ; that there was 
nothing to show that the notice which was issued 
was signed hy the Judge to whom the application 
was made ; and that it w^as not proved that a copy of 
the application was forwarded along with the notice 
to the mortgagors, or that its terms were ever 
brought to their knowledge. Held, applying to the 
case the principles stated above, that the provisions 
of Regulation XVII of 1806 had not been satisfied, 
and that the plaintiff had not fulfilled his obligation, 
namely, to prove affirmatively that those i>rovisions 
were strictly followed. Held, also, that to treat the 
suit as one instituted under the Transfer of Property 
Act, and to allow the plaintiff to obtain such relief 
as he would be entitled to by that Act, would he to 
countenance an entire change in the nature and 
character of the suit as it was originally instituted, 
and that this was a course not sanctioned by the law. 
SiTLA Bakhsh n. Lalta Peasad 

[I. L. E., 8 All., 388 

330 . — Suffieienc y 

of notice. — Foreclosure proceedings under Beg. 
XVII of 1806, and subsequent procedure under 
Transfer of Property Act. — Mortgage, — Condi* 
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MORTGAGE>-o-o??^i?m^ti 

9. FORECLOSURE — continued, 

{b) Demand and Notice oe Foeeclostjee 
— continued, 

Notice of foreclosure — continued, 
tlonal sale, — Suit for possession on foreclosure. 
^Beng, Reg, XVII of 1806, ss. 7, 8.— Act IV 
of 1S82 ifCransfer of Property Act), ss. 2, 
cl. {c), and 86. — The i^i'ocedure laid down in the 
Transfer of Property Act may he applied to the 
case of foreclosure of a mortgage executed before the 
Act came into o^jeration, provided it be so applied as 
not to affect the rights saved by section 2, clause (c) 
of the Act. Where, therefore, under the provisions 
of Regulation XVII of 1806 notice of foreclosure had 
been served on a mortgagor by conditional sale, the 
mortgage having been executed, and the foreclosure 
proceedings taken before the Transfer of Property Act 
came into force, and after the expiry of the year of 
grace the money not having been paid, the mortgagee 
instituted a suit for possession on foreclosure, and 
when such suit was defended by a third party who 
had purchased the mortgaged property at an execu- 
tion sale and obtained possession before the commence- 
ment of the foreclosure proceedings and the necessary 
notice had not been served upon him, — Seld that it 
was competent to the Court to apply the procedure 
prescribed by the Transfer of Property Act and grant 
the mortgagee a decree in the terms of section 86, 
substituting the period of “ one year^^ for the period 
of six months therein mentioned. Ganga SaJiai 
V. Kislien Sakai, I. L. R., 6 All., 622, referred to. 
PEEaASH Koee V, Mahabir Pershad Naeain 
Singh . . , I. L. H,, 11 Calc., 582 

337, — Sufficiency of 

notice. — Mortgage ly agent . — Where a mortgage w^as 
made by the lumberdar for himself and as agent for 
other sharers, it was held necessary to issue notice of 
foreclosure both to the lumberdar and his co-sharers. 
PiTNCEUM SiNaa V. Mungle Singh 

[2 Agra, Pt. II, 207 

388. — - — Omission to 

give notice, JEJfeot of. — Omission to give notice to the 
mortgagor or his representative is sufficient to vitiate 
the whole of the foreclosure proceedings. IxHUKEOO 
Miseain V. JnooMTJCK Lall Dass 

[15 W*. R., 263 

389. ^ Irregularity in 

foreclosure proceedings. — Beng. Reg. XVII of 1806, 
s. 8. — The omission of the Court to send with a 
notice of foreclosure a copy of the mortgagee's peti- 
tion as required by section 8, Regulation XVII 
of 1806, was held to he not such an irregularity as 
made void the foreclosure in a case where, subsequent 
to the issue of the notice, the mortgagor continued to 
live in the neighbourhood of the property, and the 
mortgagee erected buildings on it and used it as his 
owui, without objection or claim on the part of the 
mortgagor. Saligeam Tewabee Behabee 
Misseb . . . . W. B., 1864, 36 

390 Beng, Reg. 

XVII of 1806, s. 7, — Xotice of foreclosure not 


9. FORECLOSU RE— 

(Z>) Demand and Notice oe Foreclosure 
— continued. 

INotice of foreclosure— CO 
signed ly Judge. — Invalidity of foreclosure proceed- 
ings. — A notice issued under Regulation XVII of 
1806, which does not hear the signature of the 
District Judge, hut bears the seal of his Court only, 
is informal and had, and the foreclosure proceedings 
in which such a notice has issued are invalid ah initio, 
Basdeo Singh v. Mata Din Singh 

[I. X. B., 4 AIL, 276 

39X, — Form of notice. 

— Omission to sign and seal hy Judge.— A. notice of 
foreclosure, hearing the seal of the Court issuing it, 
but signed only hy a Moouserim, is not a sufficient 
compliance with the law, which requires that the 
notice be given under the seal and official signature 
of the Judge. Seith Hub Lall v. Manickpal 

[3 H. W., 176 

392. Beng, Reg, 

XVII of 1$06.— A notice of foreclosure signed hy the 
serishtadar of the Judge^s Court and hearing the seal 
of the Court, hut not the signature of the Judge, — 
Meld, following the principle of the decision in 
Basdeo Singh v. Mata Bin, I. L, R., 4 AIL, 276, mot 
to he a valid notice under Regulation XVII of 1806, 
section 8. Doma Sahu Nathai Khan 

[I, L. B., 13 Calc., 50 

10. ACCOUNTS. 

393. Claim for aeeonnt . — Suit 

on mortgage payable on demand. — Where a mort- 
gage-debt is payable on demand, tbe mortgagee ought 
to sue, not for interest only, but for an account and 
payment of wliat remains due on tbe mortgage for 
principal and interest u|) to the filing of the plaint. 
Anna pa v. Ganpati . I. L. B-., 5 Bom., 181 

I 394 . Suit for account.— hy 

mortgagor. — Redemption. — Ordinarily, a suit for an 
account upon a mortgage cannot be msiintained by a 
mortgagor unless he asks for redemption also. 
Habi V. Lakshman . I. L. R., 5 Bom,, 614 

See Shankabapa v. Danapa 

[I. L. R., 5 Bom., 604 

I 395 ^ Obligation to account. — 

Mortgagee in possession. — Though a mortgage he 
not an usufructuary mortgage, tlie mortgagee in 
possession is hound to give an account of the profits 
realised by him from Uic mortgaged property so long 
as it was in his possession, whether he took posses- 
sion with or without the consent of the mortgagor. 
Nilkant Sein Jaenooddeen . 7 W. B,, 30 

393 . Mode of taRing account.— 

Beng. Reg. XV of 1793, s. 10 . — According to section 
10, Regulation XV of 1793, it is the duty of the 
Court to take an account of the receipts of the 
mortgagee in possession, and then to adjust the mort- 
gage account of principal and interest. Shumboo- 
NATH Roy V, Monowab Ali , W, B., 1864, 109 
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10. ACCOUNTS— c'OK/mwft?. 

397. —- r Form of account.— Jifori- 

gagee in possession. — A mortgagee in possession 
should keep an account independent of the hutwara 
accounts, which may he used as a test of the accuracy 
of the accounts filed hy the parties. The mortgagee's 
account must be prepared by himself or by his own 
agent, and must comprise the gross receipts realised 
from the tenantry, and the account must be full and 
complete. Eam Kissen Singh n. Kunbun Lall 

[W. R., 1864, 177 

398. — Suit hy second 

mortgagee against mortgagor and third mortgagee . — 
In a suit by a second mortgagee against his mort- 
gagor and a third mortgagee, asking for an account 
and sale, the Court directed an account to be taken, 
not only of what was due to the plaintiff, but also 
of what -was due to the third mortgagee. Atthin- 
BEO Bhoosbn ChAtteejee r. Chtjnnoolabl Jo- 1 
HUBEY I.E.R.,5 Calc.,101 

399 . Tdability to aceouut.— 

Duty of mortgagee of share of estate. — It is the 
duty of a mortgagee of a fractional share of an estate 
held in joint tenancy to see that he receives out of 
the estate all that the mortgagor ought to have 
received; not only that all assets are realised and 
brought to account, hut that the expenses are regu- 
lated with care, Ali Reza x>, Taeasoonbeeee 

[2 W. B., 150 

400. — Mortgagee in 

constructive possession. — Duty of mortgagee. — JELeld 
that an usufructuary mortgagee in possession is 
liable to account for the profits, whether such pos- 
session be hy himself or hy his agent, and that the 
suit should not be dismissed merely because the mort» 
gagee refused to give the account, hut that the 
Court should give proper directions for the mort- 
gagee’s account to he taken, charging the mortgagee 
wdtli the amount of the ordinary annual profits if 
received hy lum or his agent, but not so charging 
him if the profits were received by the agent of the 
mortgagor, Jaiteeb Begem v, IIjeee Begem 

[3 Agra, 153 

401. Waiver of right 

to account by mortgagor . — Xfsury laws. Repeal of. 
— Contract as to profits of estate. — A mortgagor 
may give his usufructuary mortgagee the power to 
sue him personally, or to sell the land, or both, at 
any moment. Since the repeal of the usury laws a 
mortgagor and mortgagee may make what contract 
they please with reference to the profits of the mort- 
gaged estate, and the mortgagor may by contract 
deprive himself of the right to compel the mortgagee 
in possession to account for the profits. MennooLab 
V. Beet Bhooben Singh . . 6W. R., 283 

402. I . — - Usufructuary 

moi fgage . — Redemption . — Interest , — JBeng. Reg. 
XV of 1793, ss. 3, 4, 10. ll.—Stat. 13 Geo. HI., 
<?. 63, s, 30.— Act XXVIII of 1855, s. 7.— Novation 


MORTGAGE — continupd. 

10. ACCOUNTS— 
liability to Si^Qouiit—conthmed. 
of contract. — Recital of mortgage. — J , the usufruc- 
tuary mortpgee for El, 250 of certain land, of one- 
ninth of which he had purchased the equity of redemp- 
tion, in 1854 gave a usufructuary mortgage of the 
land to N. for E2,700, of which El, 950 represented 
the mortgage-money of the land he held as mortgagee 
and E750 of the land he held as proprietor. By the 
instrument of mortgage it was provided that the 
mortgagee should take all the profits in lieu of interest, 
and the mortgage should he redeemable on payment 
hy the mortgagor of the principal money. In 1880 
F., the representative of the original mortgagor in , 
respect of eight-ninths of the land, sued, with refer- 
ence to Ecgulation XV of 1793, for possession of the 
land, on the ground that the mortgage had been re- 
deemed, as the principal money and interest at tw^elve 
per cent, had been received out of the profits, and 
claimed an account. N. set up as a defence that the 
provisions of that Eegiilation were not applicable, as 
after its repeal by Act XXVIII of 1855, the mort- 
gagor had agreed not to claim an account. This 
agreement, he alleged, was contained in the wajib-ul- 
urz of 1871. Meld that the wajib-nl-urz did not contain 
a new contract or ratification of the old contract of 
1854 between tbe parties, but merely a recital of the 
mortgage, and therefore F. was entitled to an account. 
Held also that the account should be calculated on 
eight-ninths only of the land. Observations hy 
Steaet, C. J.,on Regulation XV of 1793 and Statute 
13 George III, Cap, 63. Shah MaJchan Lai v. Srim 
hrishna Singh, 2 B. L. R., P. C.,44 and Badri Pra^ 
sad v. Murlidhar, /, X. R.,. 2 All., 593, referred to, 
Mahtab Keae V. ColiEECTOE OF Shahjahanper 
[I.L.R.,5 A1I,419 

403. Usufructuary 

mortgage. — Reservation of huh ajori. — When a deed 
is essentially in the nature of a usufructuary mort- 
gage, the reservation of huk ajori, which was held to 
be not in the nature of rent, to the proprietor, and any 
other arrangement between him and his lessee cannot 
, alter the essential character of the deed, nor relieve the 
mortgagee from the liability of rendering an account. 
Hybee Beesh V. Hossein Beksh 4 W. R., 103 

See Fezlooii Rehman u. Abi Keeeem 

[5 W. R., 163 

404 . Right to an aecoimt.—- 

for redemption. — Usufructuary mortgage. — In a re- 
demption under the old law, for the possession of land, 
the subject of an usufructuary mortgage, the plain- 
tiff is entitled to an account, even though the 
terms of the original agreement exempt the defend- 
ant from his liability to an account, and although 
the principal sum advanced is very small. Dooega 
Dabee V. ISSEE Chenbee Ohatteejee 

[10 W. B., 367 

Pen JEM Singh v. Ameena Khatoom 

[6 W. R., @ 


405, ^ Right of pur- 

chaser for mortgagor to an accou7it.—TliQ fact that 
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10. ACCOUNTS — continued^ 

RigM to an account— 
a pul’cliaser of the equity of redemption received a 
certain siiiii for payment to the mortgagee does not 
preclude him from claiming from the mortgagee an 
account of the income of the mortgaged property, 
Jafeee BEQ-tTM V. Gung-a Kam . 3 Agra, 91 

400, Right of mort- 

gagor to call on mortgagee to file account, — Beng, 
'Reg, XV of 1793.— Beng, Reg. I of A mort- 

gagor who has recovered' possession of the mortgaged 
property by the deposit of the principal sum lent under 
Regulation I of 1798 is, in a suit subsequently brought 
by him for the adjustment of aceoimts during the 
period the mortgagee was in possession, entitled to 
force the defendant to file his accounts and swear to 
them according to the provisions of Regulation XV of 
1793. Txjeuzzool HossEiJsf y. Mahomed Hossein 

[2 Hay, 17 

407. Production of accounts.— 

Beng. Reg. XV of 1793, s. 11 , — Under section 11 of 
Regulation XV of 1793 a mortgagee in possession is 
bound to produce the accounts of collection and dis- 
bursement, and to swear to them ; and a plea of “ no 
assets ” will not exem]3t him from acting up to those 
requirements. Bheechuck Singh v. Ltjtchmina- 
EAiK Singh .... 1 Hay, 182 

408. — Beng. Reg. I 

of 1798, s. 3 . — In a suit for foreclosure brought by 
a mortgagee under a bye-bil-wafa, or conditional 
bill of sale, it is not incumbent on the mortgagee to 
produce his accounts ; the language of section 3 of 
Regulation I of 1798 pointing to an adjustment of 
accounts in the event of accounting becoming neces- 
sary, in which case the lender is to account. Fobbes 

Amebeoonissa Begum 

[llud. Jur., H. S.,117: 5 W. B., P. C., 47 
10 Moore’s I. A., 340 

409. Objection to items in 3iQ~ 

papers. — Beng. Reg. IX of 
1833. — A mortgagor is not precluded from question- 
ing the correctness of the jummabundi annually filed 
by the patwari in obedience to the provisions of Regu- 
lation IX of 1833 by reason of his not having brought 
the incorrect entries to the notice of the Collector at 
the time the papers were filed. Taig Ali v. Goeab 
Chowdheee . . . .3 Agra, 314 

410. Mode of filing accounts. — 

Conditional decree. — Reconveyance, Bower of Court 

/or.— In a suit for redemption of mortgaged property 
it was held (by Baxley, J.) that tlxe law only requires 
that the mortgagee’s account of receipts and dis- 
bursements shall he made out, filed in Court, and 
then swmrii to as correct by the mortgagee. JSetd 
(by Pheab, J.) that mortgagees are bound to ex- 
hibit the detailed items of all their actual receipts 
and disbursements to the time of accounting, verified 
by themselves, and accompanied by all vouchers. 
Keld (by Bayley, *7.) to be a rule of law which had 
been followed in practice, and which this Court 
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must follow, that no redemption can be decreed in 
such a suit as long as there is any balance found 
due. Seld (by Pheab, /.) that plaintiff ought to 
obtain a decree for reconveyance on payment of the 
balance found to be due, with interest and costs of 
suits within a time specified, and that the Court is 
not hound by the previous practice, but has pow’er to 
mould its decrees in such a way as to meet the exi- 
gencies of each case. MoKUND Lall Sookul v. 
Golub Chunheb Duty . . 9 W. R., 572 

411. NTatnre and form of account. 

— Beng. Reg. I of 1798, s. 3. — Rstate papers , — 
In a suit for possession of mortgaged lands on the 
allegation of satisfaction of mortgage from the usu- 
fruct, the mortgagee is bound to furnish an account 
of the bond fide proceeds of the estate while in his 
possession. Toujees, ^mehal melanee papers, jaidars, 
and jumma-w'asil-baki papers, are not per se such an 
account within the meaning of section 3, Regula- 
tion I of 1798, but may corroborate such account. 
Goluck Chundeb Butt v. Moeun Lall Sookul 

[5 W. R., 271 

Ram Lochun Patuk v. Runhya Lal 

[6W.R.,84 

412. — — — — — Beiig. Reg. XV 

of 1798, s. 11 , — To enable a Court to ascertain the 
amount received by the mortgagee whilst in posses- 
sion, the mortgagee should file his juimna-wasil-hahi 
papers, and proceed generally in accordance with sec- 
tion 11, Regulation XV of 1793. Ameebooddeen v. 
Ram Chunh Sahoo ... 5 W, R., 53 

419. Proof of aeeomits.— J? ^ w .gr. 

Meg. XV of 1793, s. 11 . — Co- sharers. — Xaiure of 
proof . — M ortgagees in actual possession should, under 
section 11, Regulation XV of 1793, he examined as 
to the truth of mortgage accounts, excluding persons 
who, according to the manners and customs of the 
country, are unable to appear in Court, or others wlio 
from their position are not likely to be acquainted 
with the actual state of facts. Where one of the 
cosharers has a competent knowledge of the facts, 
his deposition is sufficient to prove the truth of the ac- 
counts, Ram Phul Pandey v. Wahe.d Ali Khan 

[14 W, R., 66 

414. — Interest on sum 

due. — Beng. Reg. XV of 1793, s. 10, — The assignee 
of the mortgagor’s rights in certain properties, of 
which a zur-i-peshgi lease for twenty-four years ending 
in 1286 had been granted, sued for an account and for 
possession on payment of what might be due (if any- 
thing). No rate of interest was specified in the ziir-i- 
peshgi lease. Seld, following the rule laid dow'ii by the 
Privy Council in Shah Mulchun Lall v. SreeJenshen 
Singh, 12 Moore’s 1. A., 137, that, under section 10 of 
Regulation XV of 1793, the lessee ■was entitled to sim- 
ple interest, at 12 per cent, on the money found due. 
£eld, further, that under section 11 of "the Regula- 
tion it was sufficient for the lessee to tender accounts 
showing the collections and disbursements and to 
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swear to tkeir correctness, and that it was no^ neces- 
sary in the first instance for him to put in the ori- 
ginal accounts on which the accounts tendered were 
prepared. Tasaduk Hossaii^ tJ. Beni Sinoh 

[13 C. E. R., 128 

415. : Decision on in- 

sufficient proo/.-~ The Zillah Courts, in coining to a 
conclusion as to the state of the mortgage accounts, 
having proceeded, not upon proof of the actual collec- 
tions which were or ought to have been made by the 
mortgagees, hut upon materials which were in a 
great measure speculative and conjectural, their deci- 
sion was set aside. Mohun Lall Sookool t?. Go- 
luck Ghundee Dutt 

[1 W. B., P, 0., 19 : 10 Moore’s I. A., 1 

4 X0, ^ Onus of proof. 

Income tax papers. — Where the accounts of a mort- 
gagee who has been in possession are being taken,, his 
income tax papers are inadmissible as evidence in his 
favour, though they may be used against him. It 
is the mortgagee’s duty to keep regular accounts, 
and the onus lies in the first instance upon him. If 
he h‘as not kept proper accounts, the presumption will 
be against him 5 but this does not mean that all state- 
ments of the mortgagor against hiiii must therefore 
be taken as true. Ghoiam Nuzur n. Emantjm 

[9 W.B., 275 

4X7, Tlsufructu ary 

mortgage. — Mesne profits, — In the case of an usufruc- 
tuary mortgage executed prior to Act XXVIII of 
1855, where the mortgagor sues for redemptiou on 
the ground that the usufruct had paid off the debt, 
and claims mesne profits on the allegation that the 
mortgagee in possession has already collected more 
than his legal dues, the mortgagee is hound to pro- 
duce the accounts of actual collections made by him 
during his possession. On the failure of the mort- 
gagee in this respect, the mortgagor is expected to 
adduce some proof to justify a decree in his favour for 
redemption, as well as for mesne profits. Hashitm 
AlI V, liAMDHABEE SiNQ-H . . 1 W. B., 82 

41 S, Mode of taking accounts. 

— Mortgagee in possession. — As to the mode of 
taking accounts when the defendant is mortgagee in 
possession. HuNOOMAN Pebshad Pandey v. Mun- 
DEAJ KoONWEBEB 

[18 W, B., 81, note Moore’s I. A., 393 

4 X9. Mortgagee in 

possession. — Mode of taking account when the mort- 
gagee was in possession of the estates as mortgagee, 
aud also as lessee under a lease. Hunooman Pee- 
SAUD Panpay V. Munbaj Koonwebeb 

[6 Moore’s I. A., 393 
18 W. R., 81, note 

420. — — Arrangement hy 

some of the mortgagors and the mortgagee. — Where 
a mortgagee comes to an arrangement with three out 
of five Joint mortgagors by which he consents to take 
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as payment a money-decree against three of them, 
the amount of the decree must, in taking an account of 
what is due on the mortgage, be considered as a sum paid 
in reduction of the liability of the five. Eam KaijTTH 
Boy Chowphey v. Kalee Mohun Mookeejeb 

[22W.B.,310 

421. - Government re- 

venue. — Annual rests. — Sw'pltis receipts.— Wrongful 
payments hy mortgagee. — Transfer of Property 
Act, IV of 1882, s. 76 (c) and {Ji ). — By the terms of 
an usufructuary mortgage it was provided that the 
annual profits of the mortgaged property should be 
taken to be a certain amount; that out of this 
amount the revenue should be paid annually by the 
mortgagee ; that the balance should he taken by the 
mortgagee as representing interest on the principal 
amount of the mortgage -money ; and that the mort- 
gage should he redeemed on payment of the principal 
of the mortgage-money in a lump sum. It was 
further provided that the mortgagor should not be 
entitled to claim mesne profits nor the mortgagee to 
claim interest. J., — alleging that he had purchased 
the equity of redemption of the mortgaged property 
in 1869 ; that since the purchase the mortgagee had 
not paid any revenue, and therefore he, J„ had been 
compelled to pay it ; and that consequently the mort- 
gage-money had been paid out of the profits of 
the mortgaged property and a surplus was due, — 
sued the original mortgagor and the mortgagee 
for possession by redemption of the mortgaged pro- 
perty and for surplus profits, or for possession of the 
mortgaged property on payment of any sum which 
might he found due. One of the defences to the suit 
"was that the mortgage had already been redeemed in 
1877 hy the original mortgagor, and the suit was 
therefore not maintainahle. Meld (i) that, assuming 
that such redemption had taken place, that fact could 
not prejudice the plaintiff’s rights arising out of the 
mortgage, whatever the effect of such redemption 
might be as between the original mortgagor and the 
mortgagee, and such redemption was therefore not a 
bar to the suit ; (ii) that the plaintiff was entitled to 
take into account the amount of revenue which he 
had been compelled to pay hy reason of the mort- 
gagee’s default; (iii) that in the accounting the 
plaintiff w^as entitled to availliimself of annual rests ; 
and (iv) that the mortgagee having had notice of 
the plaintiff’s purchase, any payments which he 
might have made to the original mortgagor on ac- 
count of revenue after the purchase were improperly 
made, and could not he taken into account against 
the plaintiff. Jaijit Bai v. Gobinb Tiwaei 

[I. L. B., 6 All., 303 

422. ■ ' ' - Dquity of re- 

demption , — Charge created hy mortgagors. — Tower 
of executors. — JProperty subject to a trust , — 22. died 
leaving a will, under which he gave certain legacies 
and left the remainder of his property to two sons, 
A. and P., whom he appointed executors. P. died 
leaving his brother A. and his widows executors to 
his will, under which his aclopted sons, M. and 8,^ 
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became entitled to liis property. In consequence of 
some alleged mismanagement on the part of A., 
M. and S, hied a bill in the late Supreme Court and 
obtained a decree ordering the master of the Court 
to take an account of the rents and profits which had 
come into the hands of executors. While these ac- 
counts were being taken, A. died, leaving a will by 
wliich he appointed his widow and his grandsons exe- 
cutors, and after certain devises, not comprising a 
property in Tumlook, gave the residue of his immove- 
able property to the said grandsons, who took it sub- 
ject to payment — (1) of such of the legacies as re- 
mained unpaid under iZ.’sr will, and (2) of what might 
be due by A. to P"s estate. After A.^s death, the 
above suit in equity was revived against his execu- 
tors. The said executors borrowed money from one 
Mackintosh on the security of a bond and a mortgage 
of certain property which he obtained (including the 
Tumlook property) by an indenture, which recited 
that the said executors w^ere still accountable in re- 
spect of the above legacies and debts, and provided 
tliat in the event of any default, or of any sale by 
Mackintosh, the said debts and legacies were to be 
paid out of tlie proceeds in the first instance before 
either mortgage-money, or interest, or costs, or ex- 
penses. After this a decree in the above suit was 
made against A/s executors for Rl, 32,000, and this 
not being paid, a writ of fieri facias was issued, 
under which the Sheriff sold to Jf. (benami) the 
equity of redemption in the Tumlook property subject 
to Mackintosh’s mortgage. The latter then obtain- 
ed a decree of foreclosure and commenced another 
suit against M. which was compromised, and a decree 
made by consent in favour of Mackintosh, who then 
sold his interest in the mortgaged property to Jf, 
Under these circumstances, Jf. claimed the right of 
proving the whole amount of the sum due to him in 
the equity proceedings without taking into account 
the Tumlook property ; on the other hand, the credi- 
tors of A. insisted that Jf. was bound to treat the Turn- 
look property as an asset of A/s estate. Beld that 
Jf. was bound to hold the property on the same terms 
as those on which he acquired it, — viz., that it was 
subject to a trust in his own favour for the payment 
of his own debt. Monomotho Nath Dey v. Green- 
DEK Chuhher Ghose . , 24 W, B,, 366 

423* — - Suit for posses- 

sion of property mortgaged hy zur-i-peshgL-^ Form 
-Directions as to the nature of accounts to be 
taken in a suit for possession of property the subject 
of a zur-i-peshgi mortgage, and as to the form of suit 
in such a case. Suyeedun v. Zijhoor Hosseih 

[W. B., 1864, 44 

424, Int er esi , — 

JBeng. Meg.X.V of 1793, s. 10, — Suit for redemp- 
iion . — Where a mortgage deed stipulates for in- 
terest at 9 per emit., but other and collateral deeds, 
forming part of the same transaction, provide for 
further profits to the mortgagee,— that the 
mortgagor caunot, unless there be a positive legal 
enactment to that effect, be heard to plead that the 
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written engagement, thongli not extending to the 
whole profit stipulated, must be adhered to as against 
the mortgagee, though the mortgagor may go beyond 
it to show the full extent of the profit, and so to be 
relieved from the consequences of his actual contract. 
The mortgagee may retain Ms pledge until he has 
received out of it his debt with interest at 12 per 
cent., the maximum allowed by section 10 of Begu- 
lation XV of 1793. In a suit for redemption, on 
the ground that the debt has been satisfied with 
interest, the onus is on the plaintiff. A mortgagee 
is not an assurer of the continuation of the same 
rate of profit as his mortgagor was able to raise; 
hence an estimate of the rental preceding the mort- 
gagor’s possession is not sufficient proof of the profits 
in his . time. The nature of the accounts which a 
mortgagor may call for from the mortgagee, ex- 
plained. The mortgagee need not iiersonally attest 
the accounts, if he has no personal knowledge of 
them. Presumptions against mortgagees for non- 
production of accounts must have reasonable limits, 
and not be mere conjectures or based on inexact data. 
Makhanlal d. Seikeishna Sin(3- 

[2 B. L. B., B. a, 44 : 11 W. B., P. C., 1 9 
12 Moore’s I. A., 157 

425. Suit * for Te» 

demption agamst mortgagee in possession, — Account, 
— Evidence. — In a mortgage suit, where the defendant 
admitted that he was in possession of the property 
in dispute as a mortgagee under the plaintiff, but 
refused to put in evidence the mortgage-deed, which 
was insufficiently stamped, — Meld that the plaintiff 
was entitled to redeem, on paying what was due 
from him on the mortgage, together with the costs 
of the suit ; and that if the mortgagee refused to pay 
the penalty and put the mortgage-deed in evidence, 
he could only be credited in the account with the 
sum which the plaintiff’ admitted to be the amount 
of the principal, and must be debited with the 
income derived from the land since he (mortgagee) 
had been in possession. In taking the account on 
a mortgage, it lies upon the mortgagee to prove 
what is due from the mortgagor in respect of prin- 
cipal and interest. Gang A Mu lie v. Bayaji 

[I. L. E., 6 Bom., 669 

426. Confiscation of 

mortgagee'' s rights. — Suit for redemption. — Account, 
— A mortgagee’s rights being confiscated by Govern- 
ment for rebellion were given to defendants. Meld^ 
on plaintiff’s claim for redemption, that the defend- 
ants must account for excess of profits over interest 
in the years when they were in possession. Ma- 
homed Salamut HOSSEIN V. SOOKH Dayee 

[2 Agra, IM 

427. Decree inmorh 

gage suit giving mortgagee possession in default 
of payment of mortgage- debt , — -Melaiion heiwee'n 
mortgagor and mortgagee,. — Mortgagee in posses- 
sion under decree. — Decree for possession in mort- 
gage suit, Effect of. — The plaintiff mortgaged 
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certain land to the defendant in 1864. In 1874 the i 
defendant (mortgagee) obtained a decree against the i 
plaintiff upon the mortgage, ordering the plaintiff to 
pay the defendant the sum of K40 ; in default of. 
payment the defendant (mortgagee) to take pos- 
session of the land until the said sum should he paid* 
In pursuance of the said decree the defendant took 
possession. The plaintiff brought the present suit 
to redeem the said land, alleging that the amount 
of the mortgage-debt had been fully liquidated out 
of the surplus profits of the land. HM that the 
defendant (mortgagee) was not liable to account to 
the plaintiff for such profits. Under the former de- 
cree the defendant was entitled to take possession, 
and retain it with the attendant benefits nntil the 
plaintiff shonld pay a definite snm which he had 
never paid. The defendant held under the said de- 
cree a complete title to the land until such payment 
was made. Natlu v, Eaghtj 

[I. li. R*, 8 Bom., 303 

428* * Mortgagee in 

possession, — Z/iaMlUg to account for profits, and to 
what extent. — A mortgagee in possession of the mort- 
gaged land, who, instead of letting it to ryots and 
realising the rents in the ordinary way, cultivates it 
liimself, is not responsible or liable to account for the 
whole of the profits arising to him by farming the 
land, hut only for such profits as he would have real- 
ised had he let it to a tenant, or as the mortgagor 
would have realised had he let it. Bug-hoonath 
Box n. Baeaik Gbeseebhabee Singh 

[7 W. B., 244 

429, Mortgagee's 

charges. — Mortgagee in possession, Duty of, — Cul- 
tivation, — Meld that a mortgagee in possession of 
land was hound to cultivate the best crop which it 
was ordinarily capable of yielding. GiRJO.ii Bhi- 
kaji Sonar v, Kesha veea Bayji Patil Henge 

[2 Bom., 211 

430 , Suit for re- 

demption of zur-i-peshgi mortgage. — Balance which 
might have been recovered by mortgagee. — Under the 
terms of a zur-i-peshgi mortgage, — Meld that the 
mortgagee was not entitled to demand the payment 
of so much of the balances as had become irrecover- 
able by reason of his own laches, hut that he was en- 
titled to retain possession of the mortgaged estate till 
the balances recoverable at the time of the com- 
mencement of the redemption suit were paid by the 
mortgagor. Bam Pbeshao v. Kishna 

[3 Agra, 146 

431 , Mor tgag ee's 

charges. — Obligation of mortgagee in possession to 
repair. —A mortgagee in possession of mortgaged pre- 
mises is bound to keep them in necessary repair, and 
is at liberty to charge for the same with interest. 
JOGENDRONATH MULLICH V, BaJ NaRAIN PaLOOYE 

[9 W. B., 489 

432, — Allowances to 

mortgagee. — Suit for redemption , — Costs of repairs. 
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— In a redemption suit a mortgagee is entitled to 
credit for reasonable costs of repairs, if he renders 
an account of rents and profits. Lakshman BhisajI 
SlESEEAB ®. HAEI DiHKAR DESAI 

[I. I.. B., 4 Bom., 584 

433. — — Allotoances to 

mortgagee. — Conditional sale. — JSxpense of repairs. 

— Ill a suit brought to redeem certain property which 
had been conveyed by the ancestors of the plaintiff to 
the ancestor of the defendant, it was held that the 
deed of conditional sale amounted in effect to a mort'* 
gage of the property, and that, according to the 
Courts of Equity, a mortgagee in possession ought to 
be allowed for proper and necessary repairs to the 
estate. Where portion of the mortgaged premises 
was accidentally burned, and portion of them fell 
down, and the mortgagee rebuilt them, it was held 
that the mortgagor was not entitled to redeem, unless 
upon payment of the sum so expended by the mort- 
gagee, though such sum amounted to more than 
double the price for which the premises had been 
conditionally sold to the mortgagee. Mancharsha 
Ashpanbiarji V. Kameunissa Begam 

[5 Bom., A. C., 109 

434. — — Allowances to 

mortgagee. — JSxpemes of improvements and repairs, 
— Though a mortgagee without any agreement is not 
allowed to charge the mortgagor with all sums which 
he may think fit to expend in the repair or the im- 
provement of the mortgaged property, whether such 
expenditure he made by him voluntarily or in pursu- 
ance of some official order which he was not legally 
hound to comply with, yet he may charge the mort- 
gagor for necessary repairs, and the latter will also 
be liable for any expenditure which he may himself 
have sanctioned. Ameeeooleah v. Bam Doss Doss 

[2 Agra, 187 

Bagho Bagaji Anaji Manaji Patil 

[5 Bom., A. C., 116 

435. Alloieance for 

improvements and repairs. — Claims made by a mort- 
gagee in respect of money laid out in improvements 
after the expiry of the day fixed for repayment must 
depend on an equitable consideration of all the cir- 
cumstances of the case. The English rule should be 
adopted under which the mortgagee is only allowed 
to claim for such outlay as has been required in 
order to keep the mortgaged premises in a good 
state of repair and to protect title. Bamo"! bin 
Tukaeam V. Chinto Sakhaeam . I Bom., 199 

436. Directions for 

account. — Mortgagee hi possession. — Buildings and 
improvement^, Alloivance for. — The rule of Coui’ts of 
Equity in England as to allowance to a mortgagee in 
possession not applied, because the mortgagee was led 
into a belief by the course of decisions in the late 
Sudder Adawhit, and the general understanding 
caused by those decisions, that, upon the non-pay- 

i meiit by the mortgagor of the money at the time 
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fixed, he had, according to the terms of the mortgage 
instrument, become the absolute owner of the pro- 
perty. The mortgagee was allowed the benefit for 
buildings erected, or permanent improvements made 
by him upon the mortgage premises. Anandeav v. 
liAVJi 2 Bom,, 214 

^ 437. — -- Suit for redemp^ 

tion. — Mortgagee in possession. — A mortgagee in pos- 
session is liable to account for profits arising from 
trees planted by himself on the mortgagor's land. A 
mortgagee in personal possession is, in the absence of 
any special contract to the contrary, chargeable with 
a fair occupation rent, in the case of buildings per- 
sonally occupied by him for the purpose of residence 
or carrying on trade or business ; and in the case of 
land personally occupied or cultivated by him, either 
with a fair occupation rent or with the actual net 
profits realised from the use of the laud. In ascer- 
taining what those profits are, with which the mort- 
gagee ought to be credited in reduction of his mort- 
gage debt with interest thereon, the mortgagee 
ought to be credited for his expenses in obtaining 
produce from the land and a moderate interest on 
the amount of such expenses. Principles laid down 
on which an account should be taken from a mort- 
gagee in possession. Peabhakae Chintaman Dik- 
SHIT 'U. Pandukang- Vinayae Dieshit 

[12 Bom., 88 

438. ' Improvements 

and accretions. Right to,— Fruit trees.— T \\q holder 
of a field, on the survey tenure, mortgaged it until 
possession, secured by a registry of the mortgagee''s 
name as occupant. Certain fruit trees, coming 
under the operation of No. 3 of the Eevised Survey 
Buies, were sold, by the Government, to the mort- 
gagee as occupant. Held that the trees, by the sale, 
became a portion of the mortgaged estate, and, as 
such, were liable to redemption, on payment of the 
amount of the mortgage-money with interest, of the 
money laid out in purchasing the trees, and of other 
reasonable expenses. Baeshiram G-ang-aram r. 

Dareu Tuearam , . *10 Bom., 369 

439. — Tillage mort- 

gaged without specifying boundaries. — Accretions to 
milage. — Rights of parties on redemption or fore- 
closure. — Where a village without specification of 
boundaries, is mortgaged as a whole, the mortgagee 
is, on the one hand, entitled to it as a security with 
any casual increase or decrease which may occur to 
it j and is, on the other hand, subject to its redemp- 
tion by the mortgagor to the same extent. Sada- 
SHIV Anant V. ViTHAL Anant . 11 Bom., 32 

440. Fxpenses of 

revenue survey. — Held that a mortgagee in posses- 
sion was entitled to be allowed for expenses incur- 
red in connection with the revenue survey of the 
land mortgaged to him. Bapfsa bin Sadashiv v. 
Bamji bin Gopaiji . . 2 Bom,, 220 

441. Mortgagee, Ob- 

ligation of — Fxpenses incurred in protecting title 
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-^Siipulahons^ not creating fresh obligations.— 
Under the ordinary law of mortgage the mortgagor' 
IS bound, ^ so long as tlie equity of redemption "I'e- 
mains with him, to indemnify the estate against 
expenses incurred in protecting the title. So that 
wdim*e a mortgage-bond contains stipulations under 
wdiicli the mortgagor engages to repay to the mort- 
gagee any costs he may incur in suits brought 
against him by the mortgagor's co-sharers, and also 
any debts charged upon the mortgaged property 
winch the mortgagee may pay, the '"stipulations do 
not create any fresh obligation. Damobae Gfn- 
(3-ADHAR m VaMANEAV BAKSHAIAN 

[I. L. R., 0 Bom., 435 

442, — -- — Right of pur- 

chaser of eqtiity of redemption to set off sums 
paid in red'uction of mortgage.— Hhe only payments 
winch piircliasers of the equity of redemption can 
claim to deduct from the mortgage-debt, are sums 
actually received by the mortgagee in reduction 
thereof, not money owed by the' mortgagee to the 
mortgagor on some other account. Taeinee Kant 
Bhfttachaejee V . Ganoba Soondfree Debee 

[24 W. R., 460 

443. ■- -- I 

chaser of equity of redemption.— Costs of a redemp- 
tion suit.— Compensation to mortgagee.— TU plain- 
tilts sued as purchasers of the equity of redemption 

j Hindu widows, to redeem a mortgage 
effected by her husband F. The mortgage -deed 
recited that a portion of the mortgaged land w^as 
nelcl by B., not as owner but as mortgagee, from a 
tliird party. S. was alive wiien the suit w^as insti- 
after the settlement of issues. 
The plaintiff then filed a supplementary claim to 
succeed as JB.'s next heir. The defendants (the sons 
of the mortgagee) contended that the plaintiff could 
not redeem, because the sale by 8. Avas invalid. They 
also claimed compensation for loss of the RUits and 
profits of a portion of the mortgaged property re- 
deemed from B. by the original owner. The Sub- 
ordinate Judge allowed the plaintilFs claim. On 
appeal, the District Judge confirmed liis decree, 
t^mg oi opinion that the sale was valid as against 
the defendants, because there were no colhiteral 
heirs On appeal to the High Court,— that 
the defendants were not entitled to any compensa- 
tion on account of the redemption of a portion of 
the mortgaged property by the original owner, be- 
cause they were aware that tlie 'mortgage to B 
was liable to be redeemed, and they ('’defendants) 
took suc^li a precarious security at their own risk, 
in a redemption suit the defendant (mortgagee) is 
ordinarily entitled to his costs, unless lie has" refused 
a tender of the amount due to him, or has so mis- 
conducted himself ill the course of the suit as to 
induce the Court to subject him to a penalty. 
Dhondo Bamchanbsa Balkrishna Gobind 
[I. L. R., 8 Bom., 190 

Interest.— Proof 

oj accounts. Failure to Jceep or omission to produce 
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*° ^^■''8 <^1*6 account taken 
and to have it ascertained whether the morteagee 
has by means of the usufructuary mortgage oMaiu- 
ed more than 12 per cent, interest, and if so. that 
the suij,lus may be applied in reduction of the prin- 
cipal, the mortgage^e is not asking the Court to au- 
lorise a departure from tlie agreement of the par- 

It!! * one) that the mortgage debt 

s ould bear no interest during a certain period The 
mortgagor to prove that the principal 

toterest 7-,^ to him for 

tw,tf ^ ^’mlnre of the mortgagee in his duty, as 
trustee for the mortgagor, to keep accounts, and to 
produce proper accounts, is to be regarded as inis- 
coi^duct which ought to.be taken iSto considera- 
1“8stion of costs. Kailtan Dass r. 
toHEO iSPirDUN Pfeshap Singh . 18 W, B., 65 
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Beng.'Seg XXXIV qf im.—Ohli^atZn o^nZort- 
gagee tojile accouMis.-lxi a mortgage dated in 1852 
of malikanah fixed for the period of settlement, it was 
agreed that the mortgagee should collect the villao-e 
jurnma, ijay the Government demand, and take the 
malikanah, of which part was to he received by him as 
interest on the money lent at one per cent, per men- 
sem, and the balance, viz,, B565 per annum, was to 
be retained by him as the costs of collection iS’o 
accounts were to be rendered of the malikanah collect- 
ed during the time of the mortgagee's possession. If 
this agreement had been a contrivance for securino- 
to the^mortgagee a higher rate of interest than that 
to which he was then by law entitled, it would have 
been void midertlm usury laws (in force under Bcgu- 

passing of Act 

XXVIII of 1855), and would not have prevented the 
accounts from being taken. But as the Courts found 
that the it 5b 5 per annum constituted a fair percent- 
which it had been hondjide agreed should be al- 
lowed to the mortgagee for the costs of collection, it 
was held that the agreement had been rightly treated 
as a sufficient answer to a suit based on the assump- 
tion that the whole of the mortgage-money, principal 
and interest, would be satisfied if the accounts (con- 
trary to the agreement) were taken on the basis of 
charging the mortgagee with the K565, or so much 
thereof as he should fail to prove had been actually 
expended in the collection. If the amount received 
by the mortgagee had been fluctuating, production of 
the acconiits might have been necessary for a decision 
on tlie validity of the agreement set up. But it 
could not be said that by no agreement could a mort- 
gagee relieve himself from the obligation of filing* ac- 
sections of Eegulation 
aXaIV of 1803 ; and in this case he had done so : 
the only sum that he was to receive beyond the inter- 
est allowed by law being an unvarying balance found 
to be a fair allowance for the costs of collection. 
Babei Peasad V , Muebi Dhae 

[I. L. B., 2 AH., 693 
L. R., 7 I. A., 51 


^O-R'SGAG'Sl-continued. 

10. ACCOUNTS-ou„««„,<^. . 

Ode of taking aeeounts— 

446. — 

possessio7i. — ^ ’ ^^ortgagee in 

taking the acc^uks aTfef //l^sf.-Iu 

mortgagee in possession ■ 4 - ^^^%‘^ner and a 

fromti^e to CeSst «« 

mortgagee only accountin'.- to tlw P^’oSts, the 

rents, profits and Z tZ mortgagor for any 

have received okr and aW Z “"y 

upon the debt. Eadhabevou!! due to him 

moyee Dabeb Misses r. Keiea- 

[10 B.L.:r ^6:17 W.R, 262 

14 Moore’s I. A., 443 

447, -- 

lections hif ^nortaancp on ooU 

leeted.-Lld *777 ‘"I. 

gage the mortgagee should not he chZed 

est oil the money collected by him “but tl, t’fT" 

money so collected should first he ‘,7r W 

of interest accruiiio- Ip , ‘ Pplied ni payment 

if there is any suklnrirre , 

mortgage-debt. -BeZd further that^tb! fi“8ipal 

entitled to commission on the kost -immui? or^ff 
tions to cover tlie expensps nf \ ^ collec- 

he is entitled to get at the mte of W pei tent“unl'“' 

mfh Siege hoGHOEATH *. Luoh- 

■ ■ • • 1 Agra, 132 

^48.— , ^ ■ 

mortgage by which tliP ® ^ 

nuiueumhered! « e tourt in “ 

after twenty years to hi™ t mortgagor 

perty unde/ tC new X S‘of 1 “f ^ 

mortgage, yet considered that nndef Hm 

circumstances of this cn«!P fTm r? x , peculiar 

justified in callin<; unn^ rt 

accounts of the routra“uf4-o7t'’"^‘'^!? 

and of the princin i^luT - F ? °“8 liaud, 

[8 Bom., A, C., 236 
449. — - a 't 7 

ill a suit to recover possession of* -xi 

collectious, _hy redemj5tion of a' mor%i"o/eated t"! 
usmXw!.f 8-!’ 8«!uted belt the 

ed the surplus colIeS at’hTt^fito tht 

PrivtcotubSgtn^teta^ 

eaJ, 6 Moore^s I. , 395 Z" 
should he charged in the dcZ2 
profits, and receive interest at Hip ^ 

.»«« b, tt. .k„ “ VS““. 1*4?.'.: 
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MOETGAGE — eontinvcd. 

10. ACCOUNTS — continued. 

Mode of taking accounts— 
merit of tire account between tlie parties, that there 
was a balance in favour of the mortgagee, and that 
therefore plaintiff was not entitled to a decree for re- 
entry, the Court (following Kidlyan Dass v, Sheo 
Wimdim Furshad Singly 18 W, jK., 63) determined to 
declare the state of the account between the parties up 
to the end of the year to which the evidence extended. 
Peelabh Singh Bahaboob t>. Beoughton 

[24 W. K., 275 

450. — Mortgagee in 

possession, — Interest , — The proper sum to be allowed 
a mortgagee for surinjamee is what he has actually 
spent as expenses of his management. No decree 
should be given against a person as being the real 
mortgagee without evidence of the benami holding. 
A mortgagee is entitled to interest on account of the 
balance of putni rents paid by liim. Beojonath 
Singh Roy v. Bhggobxjtty Dossee 

[1 W. B., 133 

451. Interest. — Mode 

of calculation . — There is no law restricting a mort- 
gagee to the receipt hy way of interest of the amount 
of principal lent. The mode of calculation to be fol- 
lowed in such cases is every year to add the amount 
of interest to the principal sum, and then deduct the 
value of the usufruct. Enaet Abi v, Ktthtte Roy 

[2 W. R., 289 

DoosGA Chuen Pahaeee V. Chutooebhooj Doss 

[5 W. B., 200 

452. — — Mortgage trans^ 

actions before Act XXV 111 of 1855. — Bom. Beg, 

V of 1827, ss. 11 and 12. — Arrears of interest. — 
In mortgage transactions in which the mortgage con- 
tracts have been entered into before Act XXVIII of 
1855 came into operation, and to ■which Regulation 

V of 1827, sections 11 and 12, applies, and in which 

an account of principal and interest on the one side, 
and of rents and profits on the other side, is not 
directed, the arrears of interest must he limited to six 
years. Vithal Mahudeb v. Dand valad Mahom- 
MED Hossein . , 0 6 Bom., A. C., 90 

453. — Provision for 

payment of interest out of usufruct , — Where the nsu- 
f met of mortgaged property was to be enjoyed in lieu 
of interest, the fact of the mortgagees having had 
possession was held to be no ground for the inference 
that any portion of the debt, save the interest, was 
paid off from the usufruct. Bama Sundueee Dos- 
SEE v, Bama Stjndueee Dosseb . 10 W. B., 301 

454. Mortgage with decree for 

aeeo'ant and sale, — Withdraical of execution' 
proceedings. — Principle on which accounts are to he 
iahen . — A mortgagee, who has obtained a decree for 
au account and sale, is not entitled to withdraw from 
the taking of accounts in his execution-proceedings 
when those accounts appear to be going against him. 
DootEE Chand V. Omda Khanum alias Ba-rtt 
Shubibu !• Ii. B., 6 Calc., 377 : 7 C. Ii. B,, 375 


MORTGAGE -continued. 

10. ACCOUNTS 

455 , Eight to re-open aeconnts, 

— Suit by mortgagor for possession under usiifruciu- 
ary mortgage. — In a suit to recover possession of 
land in the possession of the mortgagor under a 
usufructuary mortgage (which is in reality a suit 
between the mortgagor and mortgagee for an ad- 
justment of the account between them), if upon 
taking an account it appears that the mortgagee has 
been fully satisfied, the mortgagor is not only en- 
titled to have the property back, but (the decision in 
Motee Soonduree v, Indrajeet Kowaree, Marsh., 112, 
being overruled), the Court is bound as a Court o-f 
Equity, and acting upon the principle that it is 
always the aim of a Court of Equity to finally deter- 
mine as far as possible all questions concerning tlie 
subject of the suit, to cause an account to be taken 
up to the time of the decree, the account so taken 
being considered binding and the parties not being at 
liberty, except under peculiar circumstances, to re- 
open it in another suit. Kxjlbyan Dass v. Sheo 
Nitndtjn Pueshad Singh . . 18 W. R., 66 

And see Roy Dinette Dyad v. Sheo Go.lam Singh 

[22 W. B., 172 

And Ltjtaetjt Hossein v. Chowdhey Mahomed 
Moonem: , . .. . ' . 22 W. B„ 269 

450 . Realisation by mortgagee 

of sum in. excess, — Interest.— Usufructuary mort- 
gage. — Where a mortgagee under a usufructuary 
mortgage has realised a sum of money in excess of 
the amount due to him, it is an equitable practice to 
allow to the mortgagor interest on such sum at the 
same rate at which interest has been allowed to the 
mortgagee on his mortgage-debt. Bechoo Singh v, 
Roy Sheo Sahoy , 1 NT, W., 56 : Ed. 1873, 111 

457 , account 

and redemption. — Form of decree. — In a suit for 
account and redemption, if the mortgagee, on taking 
the accounts, is found to have been overpaid, the 
general practice is to order the payment, by liim, of 
the balance due to tlie mortgagor, with interest from 
the date of the institution of tlie suit. Janoji v. 
Janoji . . . , I. L. R., 7 Bom., 185 

453 , Binding effect of account# 

— ^lortgagor and mortgagee. — Puisne mortgagee . — 
Quaere, — Whether the account arrived at in a decree 
obtained by the prior mortgagee against the mort- 
gagor only is binding on a puisne mortgagee ivlio liad 
no notice of the subsequent incumbrance. Sankana 
KALANA V. VlEUPAESHAPA GaneSHAPA 

[I. L. B.., 7 Bom., 146 

459, 

Assignee of 

mortgagee. — Suit for redemptimi. — In India, as in 
England, a mortgagee may transfer his rights to a 
third person by way of assignment, but such transfer 
must be without prejudice to the rights of the mort- 
gagor, and in a suit by a mortgagor for redemption 
where the assignment has been made ■without the 
knowledge of the mortgagor, the assignee is bound by 
the state of the account between the mortgagor and 
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10. ACCOUOTS-«o««a„ea, 

lading effect of account— eoB««Ked. 

■ ■ ^' ^' ®-’ ^ 212 

^fpr Terming 

:: 7;ss %;zzT:h ‘v“2.“ 

by instalments securing tlie r,avmmt*i° 

of land, the amount of the^dehH * mortgage 

stated to be greater than' it actuit U"' iTTsn'^r 

tilG EtSfre GUI Gilt TTfilfJ +'U^ 4 . 1 ^ ^ Sint oil 

for reformingShe alunt bn?^^ T?^' 

the agreement. Seth Gokttt T)»os*r' “’•f® 

Mubm . I L B Dass ®- 

m . 1. K., 3 Calc., 602 : 2 C. L. e.. 156 

[L. B., 5 I. A., 78 
CEEATIHG 

PEBTf immoveable 

^'l87L Keoismaiioh Act, 
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■ Suit on- 


SeeliEs Judicata --.Causes oe auction. 

14 B. L, R., 408: 23 W. R., 1S7 

23 W. R., 344 
8 B. L. R., Ap., 92 
7 H. W., 17 
I. L. R., 2 All, 582 

MORTGAGE-BEBT, 

' — Apportionment of— 

See CoNTEiBUTioN, Suits por— Payment 
OR Joint Debt by one Debtor. 

[3 B. B. R.^ A. a, 357 

LINo!^^ UNDER MORTOAOE— MaRSHAD- 

■’ ~ “ Pa^yment of portion of— 

* 087 “SS,. «”• ”■ 1« 

[I. L R,5 4 Cal-c.g 283 
mortgaged BROPERTYc 
^ ' Decree against— 


■ out of jurisdiction. 


Jubismciioh-Rttits 
SURE. Oases— ioRECLo- 

See Jurisdiction— Suits eor t 
General Cases — Redemption. 

1 ^ 431 

1 Incl. Jur., H. s., 319 


mortgaged ^UOVIinTY-continued. 

- Sale of, to different persons. 

See Contribution, Suits eor— Payment 
OR Joint Debt by one Debtor. 

[I. L. R., 4 Calc., 369 
I. L. E., 2 All, 807 
I. L. B., 4 AU., 58 

mortgagee. 

in possession. 

See Ihdigo Faoioey. 

[I. L. E., 3 Calc., 231 
See LniiTATioif Act, 1S77, s. lo (1859 
®- . . B. L. K., Sup. Vol., 901 

See Cases under Mortg-ag-e — Accounts, 

mortgagor’s 

dec MoBIGAaErSAHE OB BIOMaAOEU 

rh on Moet- 

GAG-E& , . I. L. R., 1 Oalo.5 337 

°'Ei|mso?-°' under-tenure. 

See Sale son Aeeeaes or Bent— Rights 

and LlAIilLlTIES or PUECHASEES. 

LI* ft's ^ Calc,, 520 


Puroliase by, of proprietary right 
in sir land. 

See Eight op Occttpancy— Teanseeb • op 
Light . I. l, e„ 1 AU., 448 , 459 


' Riglit of- 


See Estoppel— Estoppel by Judgment. 

[I. L. E., 4 Calc., 692 


-— Eight of, to notice of sale. 

See Sale fob Abeeaes of Kent— Under- 

lJSNURE^s, Sale or — 

[I, Lo Bo, 4 Cale.5 438 

— - Suit by^ against mortgagor and 
purchaser of mortgaged pro- 
perty. 

See Decbeb— Poem of Decree— Most- 

UAM . . S B. L. E.., A. C., 357 

MOfiTGAGOE AMD MORTGAGEE, 

See Cases under Ecjuiiy of Kedeme- 

TION. 

See Fraud — What Constitutes Fraud 
AND Proof of Fraud. ^ 

[I. L. R., 1 All., 303 
See Cases under Mortgage. 

See Parties to Conyeyance. 

[12 B. L. R., Ap., 7 
See Right of Occupancy— Transfer of 
Kight . I. L, E.., I All., 448, 459 

6 N 


III 


( 4031 ) 


DIGEST OE CASES. 


( 4032 ) 


MOETMAIH 3 STATUTES OE— 

8ee Will— C oNSTEiFCTioiT. 

[M B. I 4 . R., 442 

MOTHBS. 

See Hindtt Law— Gxtaediah—Powees 
01? Gijasdians / I, U. K.j 3 AII .5 535 
See Hindu Law— Guaedian — Rigi-ht oe 
Guaediansdip . I. L. B., 5 Calc., 43 
[7W.B.,73 
3 W. E., 194 
See Hindu Law — Inheeitance— Special 

HeIES—EE MALES— MOTHEE. 

[ 12 W.B., 78 
2 Mad., 402 
6 Bom., A. C., 215 

See Cases undee AIahomedan Law— 
Guaedian. 

— Power of, to bind sons. 

See Guaedian— Duties and Powees op 
Guaedians . 3 B. L. B., A. C,, 54 

Uneliastity of— 

See Cases undee Hindu Law— Widow 

— Bis QUALIPIOATIONS—XJnC HASTILY. 

MOTIONS, TAKING FURTHER EVI- 
DENCE ON— 

See Peactiob— C iTiL Cases— Motions. 

[]8 B, L. B,, Ap., 65 

MOULMEIN, JUDGE OF— 

See JuEIS DICTION — Admiealtt Jueis- 
DiCTiON . . .24 W. B., 50 

MOVEABLE PROPERTY. 

See Reoisteation Act, 1877, s. 3. 

[3 Agra, 157 
3 B. L. R., A. O., 194 
See Cases undee Small Cause Couet, 
Modus siL — J ueisdiction — Mote able 
Peopeett. 

See Small Cause Couet, Peesidenct 
Towns — Jueisdiction — Moyeable 
Peopeety . . 10 B. L. B., 448 

[I. L. R., 4 Cale., 946 

- — Execution of warrant against — 
See Execution op Beceee— Mode op 
Execution— Geneeally and Powees 
OP Oppioees in Execution. 

[5 B. L. E., Ap., 27 : 13 W. B., 339 
See Small Cause Couet, Mopussil — 
Peaotice and Peoceduee — Execu- 
tion OP Deceee. 

[I. L. B., 2 Bom., 532 
16 W. B., 227 
B, L, R., Sup. VoL, 886 
18 W. B., 123 
3 W. R., S. C. C. Ref., 7 

of testator. Suit for share of — 
See Limitation Act, 1877, aet. 123 
, jl87l, aet. 122). 

[I, L. B.9 2 Calc., 45 


MOVEABLE PEOPERTY-^?0M/m^^^d 

— — Succession to— 

See Succession Act, s. 4. 

[I.L. B.,l 'Calc.,41S 

MOWEA FLOWERS, POSSESSION OF, 

■ FOB DISTILLATION. 

See Bombay Abkaei .Act, 1878, s. ,43, 

CL. / . I. L. B., 9 .Bom., 556 

MULTIFABIOUSNESS. 

See Administeation . 15 B, L, B,, 206 

See ' Cases undeb Joindeb op Causes 
OP Action. 

See Relinquishment oe Omission to 

SUE POB POETION OP CLAIM. 

[14 B. L. B., 418, note 
See Specipio Eeliep Act, s. 27. 

[I.L.B.,,lAli,555 

— Dismissal of suit for- 
esee Res Judicata — Judgments on Tech- 
nical Points . 13 B. L, B., Ap., 37 

X, ^ — Misjoinder of causes of 

action. — Different causes of action against different 
parties . — When a plaint discloses different causes of 
action against different parties, it is bad in law, and 
the suit is not maintainable. Saeat Soondeey 
Debi V , Suejukant Achaeji Chowdhey 

[2 B. L. B., Ap., 53 : 11 W. B., 397 

Motee Lall Bhoop Sinoh 

[2 Iiid. Jur., N. S., 245 

S. C. Motee Lall v. Ranee . 8 W. B., 64 

2. Causes of action 

accruing against parties separatelg. — Mejeotion of 
plaint . — A plaint against several defendants for causes 
of action which have accrued against each of them 
separately, and in respect of which they are not 
jointly concerned, should he rejected. Eajaeam 
Tewae V . Luchmun Peasad 
[B. L. B., Suix Vol., 731 : 2 Ind. Jur„ N. S., 216 

8 W. B., 15 

Panch Coweee Mahtoon 'C. Kalee Chuen 

[9 W. B., 490 

Pegoo Jan v. Mullick Waizooddeen 

[18 W. B., 464 

g, Separate claims 

against separate parties . — A suit against live defend- 
ants, including claims of the most miscellaiieons 
character against each defendant, was dismissed by 
the first Court on the ground of niultifarioiisness. 
The Suhordinate Judge, on appeal, lield that plaintiff 
was in any case entitled to a decision on one of his 
claims ; and further held that the suit was not multi- 
farious. Seld^ on special appeal, that the Court could 
not select one claim on which to proceed when plaintiff 
insisted on pressing all. Seldy also, that the plaint 
was multifarious i and the suit was properly dismissed 
by the first Court. Manieuddin Ahmed t \ Ram 
Chand , . 0 2 B. L» B.9 Ai C,, 341 
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uijxerent caiise<s n-f r vr”* -is me 

different parties where kch 
rate interest, to a Toi! f .• sepa- 

tnnher against cfefendants the price of 

pair ot timber from the 

"“"'• ““00 s™ '"■" *■“ 

^ [ 21 W. R., 2 oe 

o. — 

alienation hy guwdian 

Several causes of action no- • alienees, — ■ 

cannot be joined in one s^it “h (lefendants 

was brought to set asi^e se Ll r ^ 

mto by a guardian with entered 

relief was sought ao-^ and no 

Rma B.M J* 

%*S,SS“" 5 “- .. b™ w“‘ 

Hueeo Monee Dosseb ® o™ 

MoOKBEJEE ' Chekdee 

■ S W. E., 461 


e. 

separate alienations.—K siiit +7 ..'^1“'' 
transactions of different .i-ffl * sale 

vendees will be ‘I'^^^rent 

iVEISHEK tl. IfooEEEE LaxE ’ ““a'^Vf^lll 

of acUon.— ciaim aTain^TJu^ Joinder of causes 
iiefi'y.--Where the plaiift ff °f P>-o- 

Sion of two distinct portbns o?' ^ 
winch he has been dis posse “ed^f r?‘’l'“’*y 
and under different cireumstanLf different periods 
Mder thc same title and Som «,? 

IS no impropriety in the two r-i* • T® *^’“'0 

one suit. Junoeee CHownnn?' in 

NATO ChoWDHBX '"f°™=EAlfEE ,r._DwAEKA. 


fei-eni alienees. ~y{heve a nlaintiff **' dif. 

an estate in possession of several' nero'^*^*^ to recover 
not collectively, but in diffmltf ^ peisons, who held, 
several anctio^’and privSe Talf 
SeU that the Coui^ of fLt fn,t mortgages,- 
dismissed the plaint for ,!,• “?i^,noe should have 
plaintiff to bring seminte l«avi„g tbe 

several pieces of imonertv in nn ^ I’espect of the 

ant or set oriSal 

Sahai ®. .Mahomed NikEB f 4 W*''lo 8 

10 . — . 

of property in different Ino-irU portions 

chaser of a talook feki 1 anctioii-pur- 

the former proprietors maiiv of against 

holding separate possessioii^of ^^dtivators 

having their housL on the hnwl PO^^'tions and 

cially for those ToriLns to wii «P<=- 

He cannot sue the whole communiW in rn 

tor all the lands of tbe yill.io.p t> a ‘ aggregate 
n. Omoea Cheeit Dee I^amchtobee Faux 

° ' K., 155 

11. 


8. 


- - ^ TF OiXViV.£L- 

1 Ha.y, 555 

tions of 'Properiy.^(f^Ql, Z f: f^P^rate aliena- 
suit brmight alienees. 

deceased member of°an undivhAV °n *‘i‘ 0 “ces of a 
povery of family property «*« re- 

is not such a suit as oukt to\^ alienated by him, 
ground of multifariousuess on the 

that the whole of the alienof *”1 desirable 

before the Court called !inonto“f ® 
in order to secure the soundness question, 

cision, and perhaps the avoid-m K*i P“vticular de- 
mons in diffhrentkases Zon t ff deci- 

jjj [7 Mad., 200 


prq/i/s in respect of several ^Pf '"^osne 

obtained a decree establishing hk titteTo^f 
of villages constituting one tabo • = 1 
brought one suit airaiust^oll +i.n subsequently 
possession of tl^s: “Lf esltef'r"^^^™’^ 5 " 
talook for mesne profits ““sfatuting the 

possession. Meld that i * ^ ‘^Tongfni 

%, the suit Wo ct:nk“rfor°“"- 
I Dax n. Himket Sifau .'3 N.Tfm 

12 . 

Off ainst several ptirc 7 iase-<i in 0.=/ -..7 

-In a suit by a tn aidnst a ? ff 
purchasers to obtain a decIaratm-A! 1^*"^' certain 
to certain property, the fact of each'mn'et.''^ ^‘cspect 
concerned only in a nortim". _.r. being 

render the suit mnlf-if-ivio t’- ^ ease does not 

- Pa^EH Lk Pae ^^"^™„NAEAt. sr.an 

» « 3 w. B., 102 

■io* "" ' _ ^ 

ral alienees of pr on erin Pi.- .f^^^fPoinstseve- 

bis father bavinf cher^^,i 5 :hk w^ 
during his minoritv his fatliAv^c ■'? ^ child„ 

h 2 , and 3 ) aliened tbe whole of' 
tions, to different people at difl-V Por- 

therefore brought this suit'aga hist aU tho’or 
to recover the estate as a whole tL n- f^aenees 
dismissed the suit on the c^-omirl nf 
causes of action Meld m? of 

-as wrong, tlmt Siff’s*’ air 
right, was his relation to the family +,a action, the 
property appertained j and on this riiiw 
and if he be not otherwise harrwl f ^ ^ babhshed, 

tied to recover; tlm W ^viV “«■ 

during his minority. affectedV mweP""’® Persons, 
the property, did not destroy the mk^of 
of action. Saki Chetti n. Ammam Achy ® 

Mad., 260 
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MULTIPABIOUSNESS. — Misjoinder of 
causes of action— 

— Alienees made 'parties to suit. — Where a suit was 
brought hy a Hindu for partition of family property 
against his father, brothers, and fifteen others to 
whom, it was alleged, the father had improperly 
alienated numerous parcels of the said property at 
difierent times,— that the better course was for 
the Court to have ordered, under section 45 of the 
Code of Civil Procedure, separate trials to be held in 
respect of each alienation. Subeamanya u. Sada- ! 
siTA .... I.E.B„8Mad.,75 

S-iiit to recover 

property sold in execution of decree. — Certain pro- 
perties were sold to A. by private contract. Subse- 
quently the properties were attached in execution of 
a decree against vendors and sold in execution to 
various purchasers. A, instituted a suit against his 
vendors, the decree-holders, and the purchasers, to 
set aside the execution sale. Held that the suit was 
not defective by reason of misjoinder of causes of ac- 
tion. Rajaram Temari v. LueJmun Prasad^ JB. L. 
li.i Sup. Vohf 173 : 8 W. i2., 15, distinguished. 
Haeanund Mozoomdab V. Peosxtnno Chundeb 
Biswas 

[I. L. R., 9 Calc., 763: 12 C. L. B., 556 

10 ^ against se- 

veral alienees of proper tg. — In a suit to have certain 
properties declared liable, for the amount of certain 
decrees, plaiiitiff^s case being that the properties were 
those of .his judgment-debtor, and had passed, in 
fact, to his admitted representative — the other de- 
fendants being men of straw, fraudulently set up as 
ostensible purchasers, — Held that plaintiff had in 
reality but one cause of action against one party; 
that even if his suit had been multifarious, the defect 
or irregularity was not, under the circumstances, 
such as to warrant his being put out of Court, 
Wise v. Gueebb Hossein Chowdey 

[IS W. B., 271 

17. ■ — Suit to set aside 

different leases to different persons. — The claims of 
different parties setting up different leases from A., 
and thus opposing the purchaser of the estate from 
A. in obtaining possession, may be joined in one suit 
brought to set aside their leases, and to recover the 
profits which they had misappropriated. Shoeoop 
Chendeb Paxte V. Mothoob Mohtjn Paul Chow- 
DHBY ..... 4W. B., 109 

18. Joinder of differ- 

ent causes of action against different parties. — Under 
five different pottahs, ^.granted to JB. putiii leases of 
five different mehals. The rents of the mehals falling 
into arrear, the mehals were sold on two different 
dates. A, purchased two of the mehals, C. purchased 
two of the mehals, and D. purchased one of the 
mehals. In a suit brought by B. against A., C., and 
D., to set aside the sales on the ground of irregu- 
larity, — Meld, the suit was bad for multifariousness, 
and must be dismissed, Imeit Nath Jha v. Hoy 
Bhuneet Sim 

[9 B. L. B., 241 : 18 W, E., 288 


MUIiTIPABIOUSNFESS. — Misjoinder of 
causes of action — continued. 

Suit for posses- 
sion of different portions of propertg after ejectment. 
— In a suit to recover possession on the ground of 
dispossession by all the defendants in consecpience of 
certain Act X decisions, — Reid that there was but 
one canse of action, and that the fact that tlie 
defendants each claimed to bold portions of the pro- 
perty under different titles could not make tlie suit 
bad for misjoinder. Ackjoo Bibee v. Lalbah Bam 
Chundeb Lall Sahai . . 23 W. B.^ 400 

20 . — - 8tiit for decla- 

ration that lands toere imikf. — Defendants holding 
under dislmct titles. — In a suit instituted for a de- 
claration of the Court, under section 15 of Act VIII 
of 1859, tliat certain lands and premises in Calcutta 
were wukf lands, under a certain towliatnamah exe- 
cuted by tlie ancestor of the j plaintiff, the authenti- 
city of which was admitted, and that the defendants 
who were in possession might be restrained by in- 
junction from recovering the rents of, or intermed- 
dling wdtli, the said lands or xiremises, and that it 
might be referred to the Court in chambers to 
appoint a proper person to act as mutwalli under 
the said towliatnamab, and that siicb mutwalli, 
when so appointed, might be declared entitled to the 
said lands and premises, the causes of action were 
alleged to have arisen at various times within the 
last twelve years, and were distinct as to the several 
defendants who held by. different titles. On objec- 
tion having been taken to the frame of the suit, the 
Court held that it was informal, as there was a 
joinder in one suit of several distinct causes of action, 
and no grounds were disclosed for relief in a suit in 
equity, and that the proceeding should have been by 
way of ejectment against each of the defendants. 
The suit was accordingly dismissed. If the defend- 
ants in such a suit be intruders and strangers, there 
is no common cause against them, and they must be 
turned out by action of ejectment against each se- 
parately. Muzhhb Hossain V. Dinobukdho Sen* 
[Bourke, O. C., 8 ; Cor.j 94 

21. — Meld that there 

was no misjoinder of different causes in a suit in- 
cluding xilaintiff^s whole claim, ^vhe^e his cause of 
action was that tlie Boveiuic Commissioners had 
taken possession of liis lauds and given it in pottali 
to other iieople. In the mattee of Bittnesshb 
Dass ..... 14W. B., 381 

22. Suit to enforce 

the right of pre-emption . — Civil Procedure Code, 
s. 45 . — Two co-sharers of a village, holding separate 
shares, sold their sliares separately to tlie same 
person, upon winch a third co-sharer of the village 
sued them and the vendor jointly to enforce his 
right of pre-emption in resx)ect of the sales. Meld 
that the frame of the suit was bad by reason of 
misjoinder of defendants and causes of action, and 
the suit had been properly dismissed on that ground. 
Bhag-wati Pbasad Gib v. Binheshei Gib 

[I. L. B., 6 All., 106 

23. ^ Civil Procedure 

Code, 1877, s. 45. — Pre-emption, Suit for, — Irregu* 
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MtriiTIPAEIOIJSMBSS. Misjoinder of 

causes of action— 

larity not affecting merits or jurisdiction , — The sons 
of M. and of K, and of S. possessed proprietary 
rights in two inehals of a certain moiizah. F, possess- 
ed in’oprietary rights in one of those mehals. In 
April 1879 the sons of M. sold their proprietary rights 
in both mehals to G. In August 1879 the sons of 
K, sold their proprietary rights in both mehals to G. 
Later in the same month the sons of 8, sold their 
•proprietary rights in both mehals to JV'. G, sued N. 

enforce a right of pre-emption in respect of the 
sale to tlie latter, and obtained a decree. P. then 
sued to enforce a right of pre-emption in respect of 
the three sales mentioned above, so far as they related 
to the mehal of which he was a co- sharer, joining as 
defendants G, and N. and the vendors to them. O. 
alone objected in the Court of first instance to the 
frame of the suit. That Court overruled the objec- 
tion and gave P. a decree. The lower Ax^pellate Court 
reversed this decree on the ground of misjoinder. 
.Held that in resx)ect of G, there was no misjoinder, 
but that, in resx^ect of the otlier defendants, there 
was misjoinder of both causes of action and parties. 
Kalian Sing-h v, Gue Dayal 

[I. L, B., 4 All., 163 

24. Suit against 

several defendants for possession. — Dispossession 
under forged document . — A suit in which the plain- 
tiff alleged that the defendants (including ryots 
against whom he had been unsuccessful in the Col- 
lector’s Court) had, in combination, fraudulently 
availed themselves of a fabricated jummabundi paper 
as evidence to support certain inokurrari claims, and 
had thereby ousted him from the full enjoyment of 
his milkiat right, was held to be siinjile in its 
character and not multifarious. Gfjadh ue Peeshab 
Naeaik Singh v. SAiiiiB Koy . 19 W, B., 203 

In the same case after remand, the plaintiff having 
fsiiled to prove the allegation of forgery, claimed a 
declaration that the defendants had not a right to 
occupy the land at a fixed rent. Held that such a 
declaration could rightfully be asked for only in a 
sex3arate suit against each sex^arate occux^ant. Saheb 
Roy V. Ggjadhub Peeshad Naeain Singh 

[22 W. R., 221 

25. Joint trespassers. 

— At an auction sale for arrears of rent, on the 11th 
July 1865, x^hihitiffs x^nrchased a tenure which, on 
the zemindar’s serishta, stood in the name of one 
Sheikh Miajan, and proceeded to take steps to obtain 
X>ossession, but were resisted by tlie defendants. 
Against one of the defendants who claimed a parti- 
cular xmrtion of the lands under the tenure in cxues- 
tion, they brougbt a suit in 1869 j but this suit was 
finally dismissed in June 1876, on the ground that 
all the persons, who were claimants of any x^J^i’t of 
the lands, ought to have been joined as defendants, 
xiccordingly a fresh suit was brought against all the 
claimants of the tenure. To this suit the defendants 
set ux) various and distinct defences, some alleging 
one defence and some another, and so on. The Subor- 
dinate Judge dismissed the suit for multifariousness. 
Held that there was no multifariousness, the plain- 


MUBTIF ARIOUSBTESS. Misjoinder ’ of 

causes of &QtioTL~~conthiued. 
tiffs’ claim being to recover possession against persons 
who were alleged to be joint trespassers. Omtte ATjI 
V . Weylaybt Ali , • . 4 C, L. B., 455 

26. : Civil Procedure 

Code, tSS2, s. 28. — Suit for declaratory decree . — 
Specific 'Relief Act (J of 1877), s. 42. — The ifiain- 
tiffs having obtained a decree for the x^ossession of 
certain lands, and having received formal x^ossession 
thereof, brought a suit against eighty-six persons 
holding distinct and separate tenures in those lands, on 
the allegations that, “ on the xfiaintiff s attempting to 
inea§iire the lands, and calling on the tenants to x^ay 
rent, ten of the defendants described as x^rodhans or 
headmen formed a combination and gained over the 
other defendants with a view to injure the plaintiffs ; 
that through their help and endeavour the remaining 
defendants failed to recognise the xihdiitiffs as land- 
lords, and decliued to x^ay any rent or to allow them 
to measure the lands, driving away an Ameen who 
went to measure the lands on behalf of tlie plaintiffs, 
and thereby xireventing tbe x">laintif!:s from exercising 
their x^i'oxn-ictary rights ; that the plaintifl’s brouglit 
suits for rent against some of the defendants, and in 
those suits the defendants denied the plaintiffs’ title 
as landlords, 'whereupon the x^^aintiffs, seeing the 
necessity of instituting a suit for declaring the. de- 
fendants tenants of the land, '^vithdrew^ the suits for 
rent.-” They stated their cause of action to be the 
defendants’ act of not recognising us as their land- 
lords and thereby x>i'eventing ns exercising our pro- 
prietary rights in resxiect of the land in suit, and not 
allowing us to . make a measurement of that land, 
and also withholding the payment of rent ; ” and 
}:>rayed for a decree establishing their proxirietary 
right and declaring the defendants to be tbeir 
tenants. Held that there was but one and tlie same 
cause of action against all tbe defendants, — viz., a 
combination to keep the xfiaintiffs out of the enjoy- 
ment of the XH’ 0 X)erty they had purchased and that 
tlie suit was not multifarious witliin section 28 of the 
Civil Procedure Code. Lone Nath Shema -a. Ke- 
SHAB Ram; Doss . . I. L. B., 13 Calc., 147 

27 , 3£ultifarlous^^ 

suit.— Act X of 1877 (Civil Procedure Code), ss. 28, 
45. — Defendant No, 1, the tenant of certain land at 
lixod rates, on the 12tli November 1877 sold bis 
interest in tbe land to the x>biintiff. At the time of 
the sale the land -was in the actual x>ossession of 
defendant No. 2, defendant No. I’s sub-tenant, 
against whom, however, defendant No. 1 had obtained 
an order for ejectment on tlie 25tli June x^i^^ocding. 
On the 25th March 1878 defendant No. 1 apxdied a 
second time for the ejectment of defendant No. 2, 
and while this matter was pending the plaintiff en- 
deavoured to obtain possession of the land, but was 
resisted by defendant No. 2. He thereupon insti- 
tuted a charge of criminal trespass against the latter. 
This criminal x^roceedmg was x^ending when, on the 
14th September 1878, defendant No. 1 obtained a 
second order for defendant No. 2’s ejectment. 
Under this order he obtained xiossession of the land 
and also of the crop planted by defendant No. 2 
which he sold to defendant No. 3 on the 22nd Sep, 
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MUIiTIFAElOUSNESS. — Misjoinder of 
causes of action — eontimed» 
tember 1878. On the 25th of the same month tine 
plaiiitiff^s charge of criminal trespass against defend- 
ant No. 2 was dismissed, on the ground that defend- 
ant No, 1 was in possession, and the plaintiff had 
never obtained possession under his xonrchase. De- 
fendant No. 1 subsequently let the land to defendant 
No. 4. The i)laintiff, alleging that three causes of 
action had accrued to him,— yzs., (i) on the 12th « 
November 1877, the date of the sale to him j (ii) on 
the 30th March 1878, when defendant No. 1 applied 
a second time for the ejectment of defendant No. 2 ; 
and (iii) on the 22 nd Sei>tember 1878, when defend- 
ant No. 1 took possession of the land, — sued defend- 
ants Nos. 1, 2, 3, and 4, claiming (i) possession of the 
land as against them all ; (ii) mesne profits hy way of 
damages for the year 1285 Fasli (September 1877 — 
September 1878) as against defendants Nos. 1 and 2 j 
(hi) mesne profits by way of damages for 1286 Fasli 
(September 1878 — September 1879) against defend- 
ants Nos. 1 and 3 j and (iv) mesne profits by way of 
damages for 1287 Fasli (September 1879 — September 
‘ 1880) against defendants Nos. 1 and 4. ILeLd by the 
Full Bench (Mahmood, «/., dissenting) that the Court 
of first instance had properly rejected the plaint, the 
suit being open to the objection tliat different causes 
of action against different defendants separately had 
been joined, for which procedure no sanction was to 
be found in the Code of Civil Procedure. NAKSlNaii 
Das y. Mangal Dcjbey . I. L. K., 5 All., 163 

S8. Detention in jail. 

— Suit by thirteen persons jointly for damages for 
detention. — Flaint tahen off the file. — Separate 
causes of action. — Draotice.—-Act XIV of 1882^ 
s. 2d.— Thirteen persons who had been committed to 
jail under one warrant, and for the same offence, 
jointly sued the Superintendent of the Presidency 
.fail for their wrongful detention in jail after the 
term of imprisonment to which they had been sen- 
tenced had expired, claiming 112,600 as damages. 
The defendant applied to have the plaint taken off 
the file on the ground that the plaintiffs had impro- 
perly joined in one suit several distinct and separate 
causes of action accruing to them as separate indivi- 
duals. Held that the plaiut must bo taken off the file. 
Ali Seeanq y. Beabon , I. L. E., 11 Calc., 524 

^ 29. ^ Suit on foreign 

judgment against members of a firm against some of 
whom only the judgment -ivas obtained, — A. obtained 
a decree against B. and C. in Ceylon, and having 
realised a portion of the sum decreed by sale of pro” 
perty in Ceylon, instituted a suit for the balance upon 
the foreign judgment in British India against B., C., 
D., D., G.f on the ground that all were members 
of one firm. JEteld that the suit would net lie against 
D., M.y F.f G., upon the foreign judgment, and that, 
if the intention was to sue D,, B., F., G., upon the 
original cause of action, and B., C., upon the foreign 
judgment, the suit was had for misjoinder. Daksh- 
MANAN ClIETTI KaEUPPAN ChETTI 

[I. Ij. B., 6 Mad., 273 

^30. -- — B%dt for share 

of zeimndari cesses realised hy auction sale in encecU' 


MULTIPARIOITSNrBSS. — Misjoinder of 
causes of action,^ — conMmmL 
iion of decree, — fomder of cairns of action.— Joint 
decree-holders, — The plaintiff claimed from the 
defendants as joint decree-holders a fourtli sbarc* 
of the proceeds realised by auction sale tliroiigli. the 
Court of the Munsif of certain houses situate oultiud 
subject to a village custom whereby a proprietary 
due of the above amount "was payable to the zemin- 
dar of the said land. Jleld by the Division Bend?, 
that the claim was not bad for misjoinder, as the dm? 
was payable out of the sale-proceeds taken out of 
Court hy Abe decree-holders. Nankit v. Board oi? 
ilEVEifiJB . . . I. Ii. B,5 X AID, 444 

Suit for sale- 

proceeds after rateable distribution, — In execution 
of a decree against six persons, the plaintiffs had 
certain property brought to sale, the proceeds of 
which were brought into Court. The defendants, 
who held five separate decrees against some of the 
persons against whom the ifiaintiffs^ decree was 
obtained, apxffied to have the amount in Court rate- 
ably distributed, and this was done in accordance 
w'ith an order of the Court, the proceeds being distri- 
buted in proportion to the amount of the decrees. 
In a suit brought against the defendant, on the alle- 
gation that the plaintiffs were entitled to the 
whole of the proceeds, or in the alternative for distri- 
bution on a different principle,— ATeZdl that there w\as 
no misjoinder of causes of action by reason of all the 
defendants being included in one suit, Gobbi 
Fbosab Kunbij V, Bam Eaiak Siecab 

[I. L. B., 13 Cale., 150 

32. Separate liabili- 

ty of defendants for rent , — In a suit to recover rent 
from defendants, with whom engagements had been 
entered into separately, plaintiff obtained a decree 
making each of them liable for the whole sum 
claimed. Held that there Avas a misjoinder of the 
defendants, and that the decree w^as -wrong in law ,* hut 
that if the first Court had made each defendant 
liable in proportion to the rent he had engaged to 
pay, the objection of misjoinder would not have been 
allowed to prevail. Jbmooh'A Doss v. Pooi»;nT].R 
SiNOH « . . .. 22 W, B., 133 

33. Suit for contri- 

bution. — The plaintiff was compelled to pay tlie 
whole costs of a suit in -which there was a misjoinder 
of causes of action, and which resulted in his and ids 
co-defendants being charged with costs relating to 
causes of action -with which they had no concern. 
The plaintiff sued, after deducting E71 as his own 
proper share, to recover the balance from his co- 
defendants. The plea of misjoinder was allowed. 
Beni Bam v. Hibayat Hossein , 7 K", W., 82 

34. Suit for contri- 

bution. — In a suit against A. K. for contribution of 
moneys paid in satisfaction of tw'o decrees under which 
the present plaintiffs and defendants were jointly 
liable, and one of -which decrees was founded on an 
ikrar executed by the parties to the present suit and 
by one F., not a party, who -was expressly excluded 
from liability in the decree last mentioned, the 
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MULTIFABIOFSNESS. — Misjoinder 
causes of action--contimi$d, 

Judge considering that M was liable under the ikrar, 
but not liable under the bond on which the other 
decree was founded, decided that tliere were two 
distmet causes of action, . and dismissed the suit. 
Held that the cause of action on which jdaintilfs 
relied was simply the joint liability of the parties 
under the decree, and the suit was not multifarious. 
Mahombd Mibza V, Abdoob Kbeeem: 

[25 W. B., 41 

35, ^ — ■ — ' JParties, — Stiit 

for contrihution, — The purchaser of a share in a 
mortgaged estate, who has paid off the whole mort- 
gage-debt in order to save the estate from fore- 
closure, can claim from each of the mortgagors a 
contribution proportionate to his interest in the pro- 
perty, but he cannot claim from the other mort- 
gagors collectively the whole amount paid by him. 
Hiba Chand Abbal . I. L. B., 1 All,, 455 

Bee Bujapux Kai d. Mahomed Ali Khan 

[5 N. W., 215 


38. 


Institution of 


suit to redeem^ pending a suit hg flaintiff to estab- 
lish his title as representative of the mortgagee . — 
The ancestor of the defendants held as mortgagee a 
10-biswa share of a mouzah \ of this share 5 hiswas 
were recovered and held by the plaintiff's as proprie- 
tors. Of the remaining 5 bis was, 3 bis was 6f biswan- 
sees belonged to D., and 1 biswa 13. f biswansees to 
jST. These 5 biswas were in the defendants^ posses- 
sion. The plaintiffs sued to recover possession of 
them, alleging that the mortgage had been redeemed 
out of the usufruct, and that they had acquired H’s 
rights by auction-purchase in the year 1848, and BJ’s 
rights by private purchase from his sons in 1873. 
They also sued for mesne profits. The defendants 
pleaded that they held the 5 biswas in suit as pro- 
prietors, having acquired B.^s rights by private luir- 
chase in 1847, and B.^s rights similarly in 1851. 
They also pleaded that, inasmuch as the plaintiffs 
had brought a suit to establish the sale alleged to 
have been made to them by lids sons, and that suit 
was still pending, the claim for possession of B"s 
share could not be maintained j and they lastly i')lead- 
ed that, inasmuch as the plaintiffs admitted that the 
rights of D. and B. were acquired by tbein under 
separate sales, their claims to those rights could not 
be joined in one suit. The plaintiffs rex)lied that, 
assuming the claim to B^s share could not be main- 
tained on the basis of the alleged sale to them, they 
were nevertheless entitled to possession of Bds 
share in virtue of their right to Bds share, both 
shares having been jointly mortgaged. Beld tliat 
the ptlaintiffs were entitled to ask in one suit for a 
deteniiinatioii of their claim to the possession of the 
shares, and to any surp»liis mesne which 

iTiiglit be found due in respect of them on taking 
account, and that the pendency of the suit to establish 
their purchase of Bds share did not deptrive them of 
the right to sue to recover x)ossession from the mort- 
gagees, although it might have been necessary to 
determine incidentally in tlie suit the question at 
issue ill the suit respecting the purchase. Beldf also, 
that if the x>laiiitiffs established their right to the 


MUIiTIPABIOUBNEBB. — MisjoiMer of 
causes of action — continued^ 

share of X>., hut failed to jirove their title as pur« 
chasers of B,’s share, they could not obtain posses- 
sion of the share on the ground that it was mort- 
gaged jointly with the shares they already held, and 
with the share of D., for, according to their own 
allegation, the mortgage-debt had been redeemed, 
and there was no longer any common liability whieli 
they were required to discharge. Mohtjn Ladd t?. 
Jetjmmun Lall . , 6 IKT. W., 246 


37. 


Form of suit.'^ 


Joinder of defendants, — Joinder of causes of action. 
— Civil Procedure Code, 1882, s, 28. — A. leased cer- 
tain lands to jB. for a term of seven years commenc- 
ing with the year 1288 Easli (19th Sexitember 1880). 
On the 23i‘d October 1883 A. sold the lands to 2>., 
who, under his purchase, became entitled to the rents 
of the lands from the commencement of the year 
1291 Fasli (l7th Sep)tember 1883). When some of 
the instalments of the rent for the year 1291 Fasli 
became due, B. applied for j)aymeiit thereof to 
who informed him that he had p^aid the whole of the 
rent for the year 1291 in advance to A, on the 21st 
May 1883. B. then sued A. and JB. for the rent due, 
praying a decree for rent against B., and in the alter- 
native for a decree against A. if it should turn out 
that B.^s allegation of j^aynient was correct. The 
lower Courts found that B. had paid A. in good faith, 
and they dismissed the suit as against him. They 
also dismissed the suit as against A. on the ground 
that the claims against A. and B. could not be joined 
in one suit. On ap>peal to the High Court,— 
tliat tlie frame of the suit was unobjectionable, and 
that on the facts found by the lower Courts B. was 
entitled to a decree against A. Mad an Mohun Ladd 
V. Hoddoway , . I. L. B., 12 Calc., 555 

38. BtiU for moneg 

on contract for moneg deposited on Iclstbimdi, and 
for cancellation of Icistbundi. — There is no mis- 
joinder of causes of action in a suit for inoiicy con- 
tracted to be x^aid, and for the cancellation of a kisfc- 
hiindi, and for money deposited on the Idstbundi. 
Combined causes of action may be brought in the 
Court which has jurisdiction to the full amount of 
such combined causes of action. Kinnoo Monee 
Bebia V. Shohoeah Sieeae . , 3 W. B., 128 

BeoJO KISHOEE ChOWDHBAIN V, IvHEMA SOON- 

DUEEB Bossee . . .7 W. R., 409 

39. — Buit for decla- 

ration of right to redeem and for damages. — A x>laiii- 
tiff cannot bring, in one suit, a claim for a declara- 
tion of his right to redeem, and also a claim to a de- 
claration of his right to damages. Keshaeee Ladd 
V. Govindeam . . . .41^. W.j, 70 


40. 


— - Claims for ar-^ 
cloud on title . — A ■ 


rears of rent and to remove cloud on 
claim for rent in arrear and a claim to remove clouds 
on the title to demise raised by the tenant are not 
objectionable on the ground of multifariousness, and 
may therefore he included in the same plaint , Rajen- 
DUE Kishwhe Sindh v. Sheopueshdn Misstje 
[1 lad. Jar., B., 273 ; 5 W, B., F. C., 65 
10 Moore' si. A., 438 
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MULTIFAEIOUSHESS. — Misjoinder of 

causes of aetion—conhmed. 

43 ^^ — Suii on k imdis. — 

Persons parties to htmdi in separate capacities . — 
Where the payee of a Irandi, in a suit to recover 
the amount of the same, made four persons defend- 
antSj — mz.j the di'awer and tlie acceptor of the 
hundi, his own endorsee, and a party whom plain- 
tiff alleged to be the principal, whose agent was the 
drawer, — the suit was held to be a combination of 
four suits in one, not allowed by the Civil Courts. 
HABEEIj BEPAEEE V. CnOALMUK Mah 

[10 W. R., 263 

42. Sait for parti- 

tion and to eject ryots. — In a suit for partition of 
the joint iiiain lands of a Hindu family, it was not 
disputed that the plaintiffs were entitled to the share 
which they claimed, but they joined as defendants a 
number of cultivating ryots wlioin they sought to 
eject. The ryots pleaded that the suit was bad for 
multifariousness. Keld that the ryots were im- 
properly joined as defendants in the suit. Saminada 
P lEIAI -y. SUBBA ReBBIAE 

[1. Ii. R., 1 Mad., 338 

43. — — for mis- 

appropriation and breach of contract against tim 
defendants. — Plaintiffs, members of a i)agoda com- 
mittee appointed under Act XX of 1863, sued defend- 
ants for the recovery of 114,480-2-0. The jdaint 
alleged that, in October 1865, the first defendant and 
another agreed to travel and collect subscriptions for 
the purpose of erecting a tower at the entrance of 
tlie i^agoda in question, paying to the pagoda 3x130 a 
month during the period they should he engaged in 
the work, irrespective of the actual collections ; 
that an agreement to this effect was executed, and 
first and second defendants deputed to collect sub- 
scriptions ; that both were engaged in the work until 
November 1869; that under the terms of the said 
agreement a sum of 316,500 was due, of which only 
R2,0 19-1 4-0 were credited in the accounts of the 
pagoda; that first and second defendants, wdieii re- 
cpiired to account for the balance, informed the plain- 
tiffs that they had paid to the third defendant, the 
tlien manager of the said temple, E5,330, and that 
only B 1,170 was due by them. The present suit was 
accordingly filed against the defendants for the sum 
of money due by tliem. The Court of first instance 
decreed against third defendant sdone. On appeal 
the Civil Judge dismissed the suit as against the 
third defendant on the ground of multifariousncss, he 
having been sued on the ground of misappropriation, 
while the cause of action against the lirst defendant 
was hreaeli of contract. Held, on special appeal, 
that the suit was not multifarious ; that the third 
defendant was properly included in the suit as a 
defendant, and did not appear to have been prejudiced 
in his defence by the course of the proceedings, 
Astoachblla Teyae V . Venkatas AMI Naik 

[7 Mad., 123 

44 ^ Ciml Procedure 

Code {Act X of 1877) t s. 45. — The plaintiffs sued for a 
declaration that the severalalienations made by defend- 


MUI.TIPARIOUSN'ESS. — Misjoinder of 

causes of action— 

ant No, 1 (a Hindu widow) to the otlier defeuclants 
were void, and tliat they, the plaintiff's, were entitled 
to the several properties after lier death ; also for an 
injunction restraining her from making' similar un- 
lawful alienations in tlie future. Held tluit the suit 
as framed w'as not maintainable, iiiasmnch as it in- 
cluded within it several distinct causes of action 
■which, under section 45 of Act X of 1877, could not 
he joined together in the same suit. Tlie course 
which should he adopted by a Court or Judge, where 
there has been such a misjoinder of causes o:i‘ aetion, 
discussed. Kachab Bhoj Vaija v. Bai. Batitoee 
[I, Ii, B,, 7 Bom., 289 

46. Property situated 

in different districis. — Civil Procedure Code, 1877, 
ss. 28, 31. — A., R., C., and i>. were the proprietors 
of a 2 annas 13 gundas share in mouzah E., and 
also of a 2 annas 13 gundas share in moiizali E., 
both in the district of Bhaugulpore. On 19th Sep- 
tember 1872 A. mortgaged a 1 anna 4 pie share 
of E. to H. On the 20th September 1872 A., 

C., and D. mortgaged their shares in E. and F., 
together with prop)erty in the district of Tirlioot, to 
the plaintiff. On the 24th March 1873 A. mortgaged 
his share in E. and F. to J. On the 13th Novem- 
ber 1874 A, and B. mortgaged their shares in E, 
to K. On the 25th March 1874 J. obtained a 
decree on his mortgage, and the interests of A. and 
B. were imrchased on the 5th January 1875 by L. On 
the 17th April 1874 M., to wdiom the first mortgage 
had been assigned, obtained a decree and attached the 
property mortgaged. L. objected that he bad al- 
ready purchased the interest of A., and on the 
objection being allowed, M. brought a suit against 
B. for a declaration of priority, and obtained a decree 
on the 9th August 1876. In execution of this decree 
the property first mortgaged was sold on the 4th 
March 1878, and after satisfying the mortgage a 
surplus of 3x7,664 remained. After the institution 
of the first suit and before A/.? purchase tlie plaintiff 
instituted a suit upon his mortgage in the Tirhoot 
Court without having obtained leave to include that 
portion of the mortgaged property situate in the 
Bhaugulpore district. On the l7th July 1874 a 
decree was made in this suit. On the 17th January 
1877 E. obtained a decree on his mortgage, and the 
shares of A. and B. in E. were sold and purchased 
on the 3rd Sej)teniher 1877 by A". The plaintiff: had 
his decree transferred for execution to the Bhaugiil- 
pore Court and he attaclied the surplus sale-proceeds 
and a 1 anna 9 gtiiidas share in E. This attachment was 
withdrawn on tlie objection of A. who drew out the 
surplus sale-proceeds. The sliare purchased by iV. 
was also released from attachment. The plaintiff 
now sued A., Ak, and the mortgagors for a declara- 
tion that his decree of the l7th July 1874 affected 
the E. property, to recover the surplus sale-proceeds 
from A., and in case the decree should not he valid to 
the extent mentioned, for a decree declaring his prior 
lien on the proiDerty in E. Held that the suit was 
not bad by reason of multifariousness. Bungseb 
Singh n. Soobist Ball 

[I. I,. R., 7 Calc., 789 : 10 C. L. B., '263 
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MULTIPAElOirSl^rESS. Misjoinder of 

causes of Sietion—oontinued. 

46. — — Civil Proved 2 tre 

Code, s. ^'26. — Section 26 of tlie Code of Civil Proce- 
dure does not antliorise tlie joinder of plaintiffs with 
antagonistic claims arising out of distinct causes of 
action. Where one of two widows of a deceased 
Hindu, and her adopted son sued as co-plaintiffs claim- 
ing in tlie alternative either to recover the whole 
family estate for the latter, if the adoption was valid, 
or if the adoption was invalid, one-half of the estate 
for the former. Held that the suit was bad for mis- 
joinder, Ling-ammal V. Chinna Venkatammal 

[I. Ii, B., 6 Mad., 239 

47. Suit for mainte- 

nanee and marriage expenses, — Misjoinder of parties, 
— A Hindu widow, with her two daughters as co- 
plaintiffs, sued the son of her deceased husband by 
another wife, alleging that he was in possession of his 
father's property, for maintenance, and for the mar- 
riage expenses of the daughters, both of whom -were of 
marriageable age. The Court of first instance gave 
the plaintiffs a decree for a monthly allowance, and 
11540 to the widow as arrears of maintenance, and 
BljOOO for the marriage expenses of the daughters. 
Meld that, inasmuch as the mother w'as the natural 
guardian of the two other plaintiffs, and it -was 
proper for them to reside with and be provided for 
by her, and the common maintenance was, so to 
speak, a joint matter, the suit was not, at any rate at 
the stage of appeal, open to objection on the ground 
of misjoinder of parties and causes of action; nor, 
looking at the peculiar circumstances of this family, 
which made the mother the most natural and proper 
person to arrange the marriages of the two minor 
plaintiffs, was the prayer for marriage expenses im- 
properly added. Tulsha v, Gopal Eai 

[I, L. R., 6 All., 632 

48. — — Joinder, — Civil 

Procedure Code, 1877, ss. 28, 31, and 45. — Alter- 
native relief. — Parties. — In a suit instituted against 
six different parties, the plaintiff prayed for khas 
possession of a four -anna share in a certain lot, or 
in the alternative, for a decree for arrears of rent 
against the defendants or such of the defendants as 
should on inquiry appear to be respectively liable. 
It appeared that the plaintiff had been kept out 
of possession by one only of the six defendants, and 
tlia,t, if he was entitled to a decree for, arrears of 
rent, another of the defendants was liable for a 
portion only of such arrears. Meld that the suit 
%vas not improperly framed; that there was no 
objection to the prayer for alternative relief ; and that 
the suit should not have been dismissed for misjoin- 
der. Janokinath Mookeejbe V. Ram Rfnjxjn 
Chuckeebutty . . I. Ij, R.j 4 Calc., 049 

49 . Civil Procedure 

Code, 1882, ss. 32, 45, and 46. — Adding parties . — 
Strilcing off parties . — Causes of action. Joinder or 
severance of — Non-joinder or misjoinder of parties . — 
Practice. — Procedure , — C. sued P. to recover posses- 
sion of certain lands. The plaintiff and defendant 
w^ere members of the same family, and at the hearing 


MULTIPABIOUSmss. — Misjoinder of 
causes of action — continued, 

of the suit the appellants, who were also members of 
the family, applied to be made parties, alleging that 
the suit was collusive, and that they were in posses- 
sion of some of the lauds which the plaintiff sought 
to recover, and washed to defend their possession. 
The Subordinate Judge granted their application, 
and made them co-defendants in the suit. They filed 
written statements setting forth their right, and 
time was allowed in order that the plaintiff might 
put in a counter-statement. Before the case came 
on again, the Subordinate Judge had been removed, 
and his successor was of opinion that the causes of 
action, as against the original defendant P. and as 
against the new defendants (the appellants), w^ere dif- 
ferent, and ought to be the subject of different suits. 
He accordingly dismissed the appellants from the 
suit under section 45 of the Civil Procedure Code 
(XIV of 1882), and ordered that they should bear their 
own costs. Meld, on appeal to the High Court, that 
the order dismissing the appellants from the suit 
should he reversed, and that section 45 did not apply. 
When the parties concerned, though in different rela- 
tion, in a particular litigation are all before the 
Court, and their cases have been stated, the Court, if it 
finds the several causes as between plaintiff and the 
several defendants cannot properly or conveniently he 
tried together, should deal with them separately 
as sub -suits under the title and number of the 
principal suit from which they spring. The dismissal 
of defendants added without objection, or the addi- 
tion of wdiom has been submitted to, is not contem- 
plated, and w'onld tend to further needless expense. 
The power given by section 45 does not extend to 
an order for the dismissal of defendants, and that 
a fresh suit should be brought against them. Such 
an order w^ould not be one for the “ separate dis- 
posal " of the several causes of action ; it wmuld be 
an order preventing the disposal of them in the suit 
before the Court. Section 45 is meant to apply to 
cases in which questions arise as to the joinder ov 
severance of several causes of action against the 
same defendant. For non-joinder or misjoinder of 
parties provision is made in section 32, and the 
plaintiff had not resisted the joinder of the appel- 
lants as defendants. The Subordinate Judge could 
only strike out the name of a party upon an ap- 
plication being made, and no such application had 
been made. Khabae Saheb v. Chotibibi 

[I. L. B., 8 Bom., 616 

50. — When ohjection 

can he taJeen . — It is too late for defendants to object 
with effect to a suit on the ground of mnltifarious- 
ness after it has been fully tried and decided on the 
merits ; but the objection is one which a defendant 
has a right to raise on the settlement of issues, or on 
a motion to take the plaint off the file. Ram I)oyai. 
Dutt V, Ramdoolal Deb . . 11 W. R., 273 
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MXIMICIPAL COMMISSIONBES. 

^ee Collector , I. X«. R., 1 Bom., 628 

See Maoistbate, Jurisdiction or — Spe- 
cial Acts — Act XXVI or 1850. 

[5 Bom., Cr., 10 
8 Bom., Cr., 39 

See Public Servant . 4 Bom., A. C., 93 
[5 Bom., Cr., 83 

See Rules made under Acts. 

[8 Bom., Cr., 39 

- — ■' Appeal against assessment by— 

See Jurisdiction op Civil Court— Mu- 
nicipal Bodies . I. L. R.,1 Calc., 409 

Notice of suit against— 

See Appellate Court— Objection taken 
POR PIEST time on APPEAL. 

[I. Ii. B., 1 All., 269 

See Madras Towns Improvement Act, 

- 1871, s. 168 . I. Ii. R„ 2 Mad., 124 

— Power to administer oatb. 

See Bengal Municipal Act, 1864, s. 6. 

[19 W. B., 809 

Power to close or divert public 

highway. 

See Bengal Municipal Act, 1864. 

[I. L. B., 2 Calc., 425 

— Suit against, for land — 

See Bengal Municipal Act, 1864, s. 87. 

[5 B. L. B’., Ap., 50 

I. Ii. B., 6 Calc., 8 

See Res Judicata— Judgments on Tech- 
nical l^oiNTS , 5 B. Ii. B., Ap., 50 

1 , Liability of Commissioners 

for negligence or misconduct .— Act 
III of 1864 . — Miiiiicipai Commissioners under 
Bengal Act III of 1864 and their servants incur no 
personal responsibility for what they do so long as 
tliey act in the line of their duty. But if they do, or 
order to be done, that which is not within the scope 
of their authority, or if they are guilty of negligence 
or misconduct in doing that which they are empower- 
ed to do, then they render themselves personally liable 
to an action. There is no special law extending to 
members of Manicipalities which protects them so 
long as they act bom fide. Soonder Ball v. 
Baillie .... 24 W. B., 287 

2, Liability of Corporation for 

breach of statutory duty. — Calcutta Ilumcu 
f olity Act (Beng. Act IV of 1S76), ss. ISO, 191, 
21B, 252. — Oh.struction in public wag. — Damages . — 
Under section 189 of Bengal Act IV of 1876 the 
roads and streets in Calcutta are vested in the Com- 
missioners of the Corporation of the Town of Calcutta, 
and section 191 provides that the “ Commissioners 
shall, so far as the municipal funds permit, from 
time to time, cause the public streets to be maintained 
and repaired, and for such purpose may do all things 


MUNICIPAL COMMISSIONERS.— Liabi« 

' lity of CorporaXion for breach of statu* 

tory duty — continued. 

necessary for the public safety and .coiiveiiience.’'’ 
Sections 252 and 213 respectively direct the Commis- 
sioners on opening up the roads, and persons to whom 
they have given permission so to do, to fence and liglit 
any excavations so made. In March 1882 the Com- 
missioners, at the request of the Exeentive Engineer 
of the Public W orks Department of the Govermneut 
of Bengal, permitted the latter to open up one of the 
roads in Calcutta for the purpose of carrying off sur- 
plus water from a tank which was under the charge 
and control of sucli Executive Engineer aforesaid, 
and for the x^urpose of connecting the tank with the 
X>iiblic sewer. Permission was granted on the usual 
condition that a contractor licensed to do such works 
by the Municipality (but who was not in their employ 
further tlian that the Commissioners had power to 
cancel his license, nor was he in the emxdoy of the Sec- 
retary of State for India), should he employed in the 
work. Such a contractor was enix>loycd by the Secre- 
tary of State and obtained a license from the Coiniiiis- 
sioners empowering him to break open tlie road. Tbe 
road was ojien, but w^as left imf enced and insufficiently 
lighted at night. The plaintiil in driving along this 
road after dusk, drove into the hole and was badly 
injured, and sued the Ooi’poi’ation, the contractor, and 
the Secretary of State for damages. Meld by the 
Court of first instance (1) that the Secretary of State 
was not liable, because he came within the established 
rule that one who employs another to do what is x)er- 
fectly legal must be presumed to employ that other 
to do this in a legal way ; (2) that the Corporation 
who had a statutory obligation imposed upon them to 
repair and maintain the roads, were liable to the 
Xdaintiffi for a breach of their statutory duty ; that 
where there is a dangerous obstruction, d fortiori 
where such dangerous obstruction results from a per- 
mission accorded by the Commissioners, they are to 
be held liable for damage caused by it •, (3) tliat the 
contractor also was liable. Meld on appeal tliat the 
fact that the Commissioners gave permission to 
another person to open up the road, althongh for a 
perfectly proper purpose, would not relieve tliem 
from their statutory duty under section 191 of Bengal 
Act IV of 1876. Corporation op Town op Cal- 
cutta v . Anderson . I. L. E.., 10 Calc., 445 

3 ^ Commissioner acting as 

Magistrate, Power of.— Frooedure.— Mr oaeed ing 
against absent partg . — A Mimieipal Commissioner, 
acting as a Magistrate, may enquire into a charge of 
the breach of a bye-law and may piiiiish the a,ccused 
Xiarty by inflicting a finej but the iirocedure to bo 
followed is that of the Code of Criminal l^rocedure, 
which does not contemxdate a proceeding against an 
absent party ex parte. Tariney Churn Bose v. 
Municipal Commissioners op Seeampoee 

■ [24 W. B., Cr., 25 

4 , Editor of newspa,per.— 

of case on which he has written strong opinion in 
neiospaper. — The High Court declined to interfere, 
under section, 296, Act X of 1872, with the order of a 
Municipal Commissioner, wdio was the editor of a 
newspaper, who had, to the disposal of the 
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MUOTCIPAIi' ■ COMMISSIOS'EBS.«. Edi- 
tor of newspa'peT^co'iUimed, 

casej, made very strong remarks on tlie case in tlie 
newspaper of wliich lie was the editor, holding, that 
there was nothing illegal in his order s though he 
would have exercised a wise discretion if he had 
refused to sit as one of the Commissioners in the 
case, QtTBEN v. Taeinee Cheen Bose 

[21 W. E., Or., 31 

MUmCIPAE COMMITTEE. 

See Cases endee Bight op Seit— Suits 
AGAINST MeNICIPAE OpPICEES. 

See Bight op Seit — Suits to eemote 

OBSTEECTIONS TO PUELIC HIGHWAY. 

[I. Xi. B., 1 All., 557 

MUOTCIPAE COBPOBATIOH. 

See Sanction to -Peosecetion — Wheee 
Sanction is necessaey. 

[I. L. B., 3 Calc., 758 

MITinCIPAL COIJBTS, JUBISDICTIOK* 
OP— 

See Cases endee Act op State. 

MUNICIPAL DEBENTUBES. 

— Agreement to exchange land for de- 

hentures, — Quit-rent. — Liahilitg for interest on de- 
bentures. — The Port Canning Municipal Commis- 
sioners invited loans on debentures convertible into 
leasehold titles to lands in the town. The Port Can- 
ning Land Company subscribed to the loan declaring 
their desire to take land in lieu of the debentures. 
After the debentures were issued a corresjioiideiice 
commenced between the parties with the object of 
effecting the conversion, in which correspondence the 
Commissioners intimated to the Company the con- 
struction they put upon the Company’s tender, viz.^ 
that they elected to take land to the full value of their 
debentures. The Commissioners also intimated to 
the Company that the latter had selected lots amount- 
ing to a part only of their debentures, and required 
them to select others, giving notice at the same time 
that they did not consider themselves liable to pay 
interest. The Company after this proposed to defer 
exchanging the debentures till their tine date, and if 
the Commissioners consented, not to call for the inter- 
est in the meantime, hut agreeing to pay a quit-rent 
equivalent to the interest. The Commissioners agreed 
to this and asked the Company to declare the lots which 
they would receive in commutation, A selection was 
made, hut not in accordance with the contract ; the 
lots selected being of more value than the debentures. 
The Commissioners then proposed that the Company 
should return the debentures, and pay quit-rent 
upon the additional lots. This was not accepted, but 
the matter was left in an imperfect state. The Port 
Canning Land Company subsequently brought an 
action against the Port Canning Municipality for 
two years’ interest on the debentures. Keld that 
the non-acceptance of the proposal as to the addi- 
tional lots could not affect; the previous agreement to 
exchange debentures then held for equivalent lots; 


MUNICIPAL DEBENTURES-co?225m2^ed 

and that such previous agreement had been made in- 
volving quit-rent which extinguished the interest. 
Poet Canning Land Company r. Smith 

[21 W. B., 315 : L. B., 1 1. A., 124 


See Pine . . • . 8 W. B., Cr., 17 

See Jeeishiction oe Citie Coeet — Me- 
nicipaI) Bodies. 

[I. L. B., 2 Mad., 37 
See Madeas Towns Impeotement Act 
(Act III OE 1871), s. 85. 

[I. L. B., 1 Mad., 158 

See Statutes, Consteection op— 

[8 Bom., A. O., 213 

— Bombay Acts II of 1865 and IV of 

1867. — Liability of Bailway Company for rates and 
taxes. — The. Great Indian Peninsula Kailway Com- 
pany, which, under an agreement with Government, 
holds the land upon which their railway is construct- 
ed, free of rent for', nhiety-nine years, arc occupiers 
only, and not owners, of such land within the mean- 
ing of section 2 of Bombay Act II of 1865, and are 
therefore not liable to he 3*ated as owners of the 
ground used by them for the purposes of the railway 
within the city of Bomluiy. Principles upon which 
Bailway Companies are liable to he rated considered 
and laid down. Justices op the Peace poe the 
City op Bombay v. Geeat Indian Peninsula 
Bailway Company . . .9 Bom., 217 


X, Exeeution proceedings be- 

fore Act XVI of 1868. — Suit pending on aboli- 
tion of office. — Where execution had been issued by 
a Sudder Aineen, and notwithstanding the proceed- 
ings were struck off the file, a consequent attachment 
Tvas still pending when that office was abolished (by 
Act XVI of 1868), — Held that the Sudder Munsif, 
who succeeded to the jurisdiction of the Sudder 
Ameen, had power to take up the case and issue exe- 
cution iiroceedings. Seeenath Baneejee Pue- 
EUM SoozH Chendee . . 25 W. R., 105 

2 . Sxiit pending when Act XVI 

of 1868 came into operation.— xi suit, of which 
the subject-matter did not exceed in amount or value 


MUNICIPAL NOTICE, 

See Bombay Disteict Municipal Act, 

s. 74 . , I. L. B., 2 Bom., 527 

MUNICIPAL TAX. 


MUNSIP. 

See Witness — Civil Cases — Peeson 
competent to be Witness. 

[6 Mad., Ap., 42 

Dismissal of — 

See English Committee op High Coeet. 

[10 B. L. B., 79, 80, 82, note 

Jurisdiction of — 

See Public Seeyant 

[4 Bom,, A, C,, 03 
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MUHSIR-Suit pending when Act XVI 

of 1868 came into fxtiori— continued, 

'R1,000, instituted one day after Act XVI of 1868 
received the assent of the Governor- General in Coun- 
cil, was held to be cognisable by the local Mnnsif, 
and not by the Sudder Mnnsif of the district. 
Bungshee Budden Dey 'o. Tarinee Churn Oey 

[14 W. R., 376 

3 . Appeal pending when Act 

XVI of 1868 came into operation. — Execution 

erf decree. — Act XVI of 1868y s. 12. — At the time of 
the passing of Act XVI of 1868, which abolished the 
Courts of Sudder Ameens, an appeal was pending 
against the decree of the Sudder Aineen which re- 
sulted in a modified decree afterwards executed by 
the Sudder Munsif. Reid that, although the appeal 
was pending in a superior Court, yet the proceedings 
in the suit were pending in the original Court of 
trial within the meaning of section 12, and the Sud- 
der Munsif s Court was the only Court which had 
jurisdiction to execute the decree. Gobind Singh v. 
M.unno Ram Doss . . , 19 W. B., 414 

4 , Suit against public servant 

for acts done by Mm officially.— A Munsif 
had not jurisdiction to try an action brought against 
a public servant for acts done by him in his official 
capacity. Semhle , — The only judicial officers having 
Jurisdiction to try such cases would be the Judge or 
Assistant Judge of the district in which the suit 
arose. Vallabeahm Jagjivan v. Woodhouse 

[1 Bom., 144 

guit for Tent.—DelJcan Agri- 
culturists’ Act, XVII of 1879. — Village Munsif. — 
A Village Munsif has no jurisdiction to try a suit for 
rent under the Delvkan Agriculturists’ Relief Act, 

XVII of 1879. ViTHAE Ramchandra V. Ganga- 

EAM ViTHOji . , I. B. R., 5 Bom., 180 

Order enforcing award as 

to determination of rent. — A Munsif has no 
jurisdiction to entertain an application and pass an 
order on the enforcement of an arbitration award re- 
lating to the determination of rent. When a Mun- 
sif acts without jurisdiction, the question may he 
the subject of an appeal to the Appellate Court of 
the district. Aetae Hossein v. Geish Chunber 
Roy 15 W. R., 556 

7 , Suit for dissolution of part- 

nersMp. — Jurisdiction. — Arbitration. — Finality 
of decree in accordance icitli award. — A suit for dis- 
solution of a partnership, taking the accounts of the 
firm, and a declaration of the plaintiffs right to a 
certain share in the debts due to the firm, was, wuth 
reference to the value of the subject-matter of the 
suit, instituted in the Court of a Munsif. The mat- 
ters in difference in the suit were eventually referred 
to arbitration under Chapter XXXVIl of the Code of. 
Civil Procedure, and an award was made declaring 
the plaintiff entitled to recover a certain sum from 
the defendant. Judgment and a decree were given 
in accordance with the award. Reid that, the award 
notwithstanding, the question whether the suit was 
cognisable in the Munsif’ s Court was eiitertainahle, 


MUHSIF.-Suit for dissolution of partner- 

sMp) — continued, 

Bhagirath V. Ram GhulaM, I, L, i?., 4 All., 283 ^ 
referred to. Kalian Das v. Ganga Sahai 

[L'L.R., 5 All^ SOO 

Q Bistrict Munsif. — Villages at- 

der attachment for breach of duty by karnmn . — Fioe. 
— A District Munsif’ s Court has not authority to 
inflict flnes on karnains of villages which are under 
attachment by that Court for breach of duty on the 
karnam’s part. Ramazistnam v. Ragayachari 

[I. L. R., 3 Mach, 408 

9 ^ Powei' to take voluntary depo- 

sitions. — Apjplication to restore appeal. — A Mun- 
sif has 110 power to take voluntary depositions, e. g., 
the deposition of a party to show his illness where he 
wishes for restoration of an appeal in the High Court 
which has been struck off for his absence from tliat 
cause. In the matter of the petition o3? Kulno 
Khond Kar . . , .7 W. R., 47 

XO. Power to transfer suit. — 

Mad. Beg. IV of 1816, s. 26 . — Village Munsif . — 
Jurisdiction. — In a suit under Regulation IV of 
1816 the defendant having objected to the Village 
Munsif trying the suit on the ground of personal hos- 
tility, the Munsif transferred the suit to another Vil- 
lage Munsif. Reid that the transfer was illegal. Per 
Hutchins, J. — Semhle, — In such a case the Village 
Munsif should report the facts to the District Court, 
and the District Judge, should transfer tlie case for 
trial to another Village Munsif. Lakshmakka v. 
Bali .... I. L. R., 8 Mad., 600 

11 . Attacliment and sale of land. 

--•Mad. Reg. IV of 1816, s. 30.— Village Mimsif. 
— Decree. — Execution, — Immoveable property can be 
attached and sold in execution of a decree of a Vil- 
lage Munsif under the provisions of secti( n 30 of 
Regulation IV of 1816. Ramasami Chetti v. An- 
gappa Chetti . . I. L. R., 7 Mad., 220 

12 . g-ixit for share of annual al- 

lowance. — Question of title. — In an action brouglit 
to recover a third share of arrears of a varsbasaii 
or annual allowance paid by tlie Gaikw'ar of Baroda 
to the defendant, and in which the plaintiff alleged 
that he was entitled to a third share,— ifeZcit that siieh 
an action can he maintained in a Mnnsif’s Court, 
although it may be necessary to determine the title of 
the plaintiff to share in such varshasaii. Ratan Shan- 
kar Rbvashankar n. Gulabshankar Lalshankab 

[4 Bom., A. C., 173 

13 . gixif for money charged on 

immoveable property.— that a suit for 
money charged on innnoveahle property in which the 
money did not exceed R1,000, although the value 
of the immoveable property did exceed that sum, was 
cognisable by a Munsif, provided the property was 
situate wdthin the local limits of his jurisdiction. 
Janki Das 'c. Badri Nath . I. L, B., 2 All., 698' 

14 . Sixit for redemption of usu- 

fructuary mortgage.— Qitesf/f oil title.— Wheve 
the question in dispute in a suit for redemption of a 
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MITMSIl*.— Suit for redemption of usufruc- 
tuary mortgage-~co«^«»«eci. 

usufructuary mortgage is not only wliether the 
property lias been redeemed" out of the usufruct, 
bitt whether the property and the right to redeem 
belongs to the plaintiff, and the value of the proper- 
ty exceeds 3111,000, such suit is not cognisable by a 
Muiisif. Kaxiah Das v, Nawal Sinoh 

[I.Ii.R.,1 All.,620 

15 , Mortgage set up by defend- 

ant exceeding limit of jurisdiction. — Court 
^ees Acty s. 7, oL 9. — JEjectment. — Mad. Civil Courts 
Act {Act III of 1878). — In a suit brought in a Dis- 
trict Munsif’s Court to recover several parcels of land 
from the defendant, plaintiff alleged that defendant 
held a valid mortgage of E206 on two parcels which 
he offered to redeem. As to the other parcels, he 
alleged that if any charges lijid been created in 
defendant’s favour over them by his predecessor in 
title, such charges were invalid. The suit, as valued 
by the plaintiff', was within the pecuniary limit of the 
Alunsif’s Jurisdiction. Defendant pleaded that he held 
a mortgage for 3ft3,000 over the land, and therefore 
the Munsif’s Court had no Jurisdiction to try the suit. 
Tlie Muiisif tried the question of the validity of the 
defendant’s mortgage, and decreed possession to plain- 
tiff on payment of 311906 due on account of mortgages, 
and 111,647-11-9 on account of improvements. On 
appeal, the District Judge held that the Munsif had 
no jurisdiction, reversed the decree, and ordered the 
plaint to he returned to he presented in the proper 
Court. Seld that the Munsif’ s Court had Jurisdic- 
tion. Chahdit V . Kombi . I. Ii. R., 9 Mad., 208 

16. Suit regarding minors. — Act 

IX of 1861. — Suits regarding minors are cognisable 
by principal Civil Courts of districts. Munsifs have 
no jurisdiction to try them. Keisto Chunbee 
Achaejbe V . Kashee Thaeooeanee 

[23 W. B., 340 

Haeasunbaei Baistabi V . Jayabxjeg-a Bais- 
TABI . 4 B. L, R., Ap., 36 : 13 W, B,, 112 

17 , Act IX of 1861. 

Civil Proceditre Code, ss. 11, 15. — iParent and 

child. — Suit for recovery of minor hy farenf. — Act 
IX of 1861 does not debar a District Munsif’ s Court 
from entertaining a suit by a Hindu father to re- 
cover possession of his iiiinor son alleged to be 
illegally detained by the defendant. Keishna v. 
EbIbe . . . . I. L. B., 9 Mad., 31 

18 . . — _ — Mad. Act IV of 1863.— 

Small Cause Court Judge.— Act XI of I860 . — A 
District Munsif is a Small Cause Court Judge under 
Madras Act IV of 1863 within Act XI of 1865. 
Haeajai Kumaea Veneata Peeumab Baj V . 
Kanniappah. Zeminbae op Kaevatietjggae V . 
Kankiappah . . . .4 Mad., 149 

19 Madras Act IV 

of 1863 did not take away the former Jurisdiction 
given to the District Munsif in respect of causes of 
action arising within the limits of his Jurisdiction. 
Magam Timmaya V. Tangattue Kanbappa 

[2 Mad., 82 


MUHSIP.— Mad. Act IV of ISeB^-oontinued. 

■ 20. ^ Stiit for moneg 

paid to use of undivided brother. — Plaintiff sued 
for R31-2-3i, money paid for the use of defendant, 
his undivided brother. The defence was that plain- 
tiff held family property, defendant’s share of wliich 
exceeded in value the debt sued for, as also the 
amount for which a suit would lie before a Miiii- 
sif under Act IV of 1863. Meld that, provided it 
was proved in evidence that the money was paid out 
of plaintiff’s self- acquired property, the suit^was cog- 
nisable by the Munsif under Act IV of 1863. Meld, 
also, that the share of the defendant being both in 
nature and amount beyond the District Munsif ’s 
Small Cause jurisdiction, it was not available as a 
defence, even if it formed a fit object of set-off. 
Kattapeeumal Pillai V. Panchanabam Pillai 

[3 Mad., 339 

21 . — Suit against Government. — 

Small Cause Court Act, XI of I860, s. 9. — A Miin- 
sif has jurisdiction to try a suit against Government 
which, but for section 9, Act XI of 1865, would be 
cognisable by a Court of Small Causes. Komaloo- 
BEEN Sheikh v. Collectoe op Mibnapore 

[11 W. B., 233 

22. Suit^ cognisable in Small 

Cause Court. — Defendant residing out of juris- 
diction. — A Munsif has no jurisdiction as a Small 
Cause Court to take cognisance of a suit against 
defendants not resident within his jurisdiction. Ano- 
nymous . . . , 3 Mad., Ap„ 24 

correcting as to this point. Magam Timmaya v. 
Tanq-attue Kanbappa . . .2 Mad., 82 

23. Suit cognisable in Small 

Cause Court, but erroneously dismissed 
there. — A plaint was rejected by a Court of Small 
Causes on the ground that that Court had no juris- 
diction. It was then filed in the Court of a District 
Munsif, who decreed for the plaintiff. On appeal to 
the Principal Siidder Araeen, it was objected that the 
Munsif had no jurisdiction, as the suit was one 
cognisable by the Small Cause Court. Meld (the 
Court having decided that the Small Cause Court had 
jurisdiction) that the District Munsif’ s Court had no 
jurisdiction that the erroneous dismissal of a former 
suit for the same cause of action by a Small Cause 
Court did not warrant the institution of the suit in 
the District Munsif ’s Court ; and that the Principal 
Sudder Ameen rightly concluded that the suit ought 
to he dismissed. Panappa Mudali v. Srinivasa 
Mubali . . . . .3 Mad., 86 

24. Jurisdiction wbere Small 

Cause Court exists. — Civil Frocedtire Code, 
1859, s. 6. — Where a Munsif is vested under Act VI 
of 1871 with iiowers up to R50 in a place in which 
there is a Court of Small Causes constituted under 
Act XI of 1865 with jurisdiction extending up to 
R500, a suit of the nature cognisable by Small Cause 
Courts being in amount or value below B50, ought, 
by the operation of Act VIII of 1859, section 6, to be 
instituted in the Court of the Munsif exercising 
Small Cause Court powers. Dwarkanath Dhpt 
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MUMSIF. — Jurisdiction where Small 

Cause Court exists — continued^ 

V. Bhatheb Hawalbae. Ciitrirnoo Vistee v. 
SoDAGUE Vistee * . .22 W. R., 457 

25, Power of MCunsif sitting as 

Small Cause Court to transfer ease to 
Munsif^s Court. — When a District Alunsif has 
Jurisdiction to try a suit as a Small Cause Court 
Judge, he cannot transfer it to the District MnnsiFs 
Court on any ground of expediency. Bori Kam- 
AYYA V, Fekaia Janaeieamudxj , 5 Mad., 172 

MURDER. 

See Attempt to commit Oppekce, 

[4 Bom., Cr., 17 
8 Bom., Cr., 164 

See Ceimi-n-al Peoceduee Code, 1882, s. 
376 (1872, S. 288). 

[I. L. B., 1 Bom., 639 

See Cases ufdee Culpable Homicide. 

See JuBiSDiCTiON OE Ceiminal Coitet— 
Optences committed only partly in 
ONE Distbict— Murder. 

[I. Is. R., 2 All., 218 

I. Is. B., 10 Bom., 258, 265 

See Cases under Unlaweul Assembly. 

1, — Motive, Proof of. — The evidence 

as to the motives with ^vdlich a prisoner commits an 
offence should be of the strictest kind. Queen v, 
Zahie . , . .10 W. R., Cr., 11 

2, « — ' — Motive or ill-will, Proof of. — 

Proof of motive or previous ill-will is not necessary 
to sustain a conviction for murder in a case where 
a person is coolly and barbarously put to death. 
Queen v, Jaichand Mundle . 7 W. R., Cr., 60 

3, Absence of premeditation. — 

Culjpahle homicide. — The absence of premeditation 
will not reduce a crime from murder to culpable 
homicide not amounting to murder. Queen v. 
Mahomed Elim , . .3 W. R., Or., 40 

4, Suffering death by consent, 

JPenal Code, s. 300, excep. 5 . — In a case of a Mife 
consenting, while in violent grief for the loss of her 
child, to suffer death at the hands of her husband, — 
Held that evidence of consent which would be suffi- 
cient in a civil transaction must be equally sufficient 
in exculpation of a prisoner’s guilt. Queen v. 
Anunto liUENAG-AT . , 6 W. R., Cr., 57 

5, Grievous hurt. Murder 

arising from . — Inseparable acts . — In order to con- 
vict a person of murder arising out of grievous hurt, 
it is indispensable that the death should he clearly 
and directly connected with the act of violence. 
Queen v. Mahomed Hossein 

[W. B., 1864, Cr., 31 

Act by which death is caused 

occurring in dacoity.— Code, s. 300.— It 
the act hy which death is caused does not in itself 
. constitute the crime of murder, it does not constitute 


MURDER.— Act by which death is, caused 

occurring in d^mitj—oontimied* 
murder because it is coupled with dacoity. Queen 
V. ilAM CooMAR Chung . Had. Jar., O. S., 108 

7. Murder in committing da- 

coity. — When murder is committed in the comiirus- 
sion of a dacoity, every one of the persons coutMjrm'Hl 
in the dacoity is liable to he punished with deiuh. 
Queen v. Kucheb Ahen , % W. R., Cx\, 39 

8. Culpable homicide.— Dh'if/wc. 

tion between it and murder . — Culpable liomicide aui! 
murder distinguished. Queen y. Goraciia^'D Goph 

[B. L. R;, Sup. Vol., 443 : 5 W. B., Cr., 45 , 
1 Ind. Jur., H. S., m 

g. Grave and sudden provoca- 

tion. — Actual intention to kill. — Under the Penal 
Code, no constructive hut an actual intention to 
cause death is required to constitute murder. Thus, 
when a boy of fifteen years old, in the heat of dis- 
covering the deceased in the act of adultery with tlie 
wife of a near relative, and, without the use of any 
weapon, Joined that relative in committing an assault 
upon the deceased which caused his death, the offence 
committed was held to have been culpable homicide 
not amounting to murder. Queen v. Goeeeboollah 

[5'W. R., Cr.,42 

10, Grievous hurt. 

— A man who, hy a single blow with a deadly wea- 
pon, killed another man who, at dead of night, was 
entering his room for the purpose of having criininal 
intercourse with, his wife, was held guilty not of 
murder but of causing grievous hurt on a grave and 
sudden provocation. Queen v. Chullundee Poea- 
MANiCK 0 . , , 3 W. R., Cr., 55 

11, Culpable homi^ 

cide. — Culpable homicide not amounting to murder 
is when a man kills another being deprived of self- 
control hy reason of grave and sudden provocation. 
But when the act is done after the first excitement 
had passed away, and there %vas time to cool, it is 
murder. Queen v. Yasin Sheikh 

[4 B. L. R., A, Cr., 6 : 12 W. R., Cr., 68 

12, Culpable homi- 

cide not amounting to murder. — JPe^ial Code, ss. 300, 
excep. 1, 302, 804 . — Upon the trial of a person 
charged with the murder of his wife, it wtis proved 
that the accused had entertained wxil-fouiided suspi- 
cions that his wife liad formed a criminal intimacy 
with another person ; that one niglit the deceased, 
thinking that her husband w\as asleep, stealthily left 
his side ; that the accused took up an axe and follow- 
ed her, found her in conversation with lier paramour 
in a public place, and immediately killed her. Held 
that the act of the accused constituted the crime of 
murder, the facts not showing “grave and sudden 
provocation” within the moaning of section 300, 
exception 1 of the Penal Code, so as to reduce the 
offence to culpable homicide not ninounting to 
murder. Qtieen- JSm, press y. Hamarua, Wetkip Notes, 
All., 1S83, p. 197, distinguished hy Straight, OJfg. 
C. J* Queen- Empress v. Mohan 

[I. L. R., 8 Ali;622 
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MtTEDER,— Grave and sudden provoea- 

tion — continue A, 

13» ; s Ouljpahle homicide 

mi amountmg to murder. — Fenal Code^ ss» S00» 
excep. ly S02j SOi -. — An accused person was con- 
victed of culpable lioinicide not amounting to mur- 
der in respect of the widow of his cousin, who 
lived with him. The evidence showed that the 
accused %vas seen to follow the deceased for a consi- 
derable distance with a gaiidasa or chopper, under 
circumstances which indicated a belief on bis part that 
sbe was going to keep an assignation, and noth the 
purpose of detecting Jier in doing so. He found her 
in the act of connection with her paramour, and kill- 
ed her with the chopper. Meld that the conviction 
must be altered to one of murder, as the accused went 
deliberately in search of the provocation sought to be 
made the mitigation of his offence, and under the cir- 
cumstances disclosed it conld not be said that he was 
deprived of self-control by grave and sudden provoca- 
tion. Queen- Mmpr ess v. Damarua, Weekly Notes ^ 
All.) 1885)p. 197) and Queen-Mmpress v. MoJiaU) I. L. 
M.) 8 All.) 622) referred to. Qtteen-Empeess u. 
Lochan . , , , I. Xi. B., 8 All., 635 

14 . Absence of intention to kill. 

•^Indication of intention by acts. — It is not murder 
if a person kills another without intending to take liis 
life, and if the acts done were not such as conclusive- 
ly indicated an intention to cause such injury as was 
likely to cause death. Queen v. Solim 

[5 W. E., Cr., 41 

15 , Intention to kill another 

person. — Where an accused killed A.) whom he had 
no intention of killing, by a blow wdth a highly lethal 
weapon inteiided to kill B.) he was held guilty of the 
murder of A. Queen Phomonee Ahum 

[8 W. B., Cr., 78 

10 . Exposure of cMld.— 

Code, s. 6^7. — Memote cause of death, — Meld that 
where, from the circmnstances, it appeared that 
a child had been exposed by the prisoner died, but 
that death was not caused except very remotely by the 
exposure, the prisoner, though guilty under section 
317 of the Penal Code, could not be convicted 
of murder. That section contemplates cases in which 
death is caused from cold or some other result of 
exposure. Queen ’V. Khouabux Eakeee 

[10 W. B., Or., 52 

17 . iKTegleet of cMld. — Culpable 

homicide. — Death from starvation. — Where it ap- 
peared that the prisoner, a Bajpoot, had allowed his 
female child, after the mother's death, to gradually 
languish away and die from want of proper sus- 
tenance, and had persistently ignored the wants of 
the child, although repeatedly warned of its state and 
the consequences of his neglect of it, and there was 
nothing to show that the prisoner was not in a posi- 
tion to support the child, — Meld that the offence 
which the prisoner committed was murder, and not 
simply culpable homicide not amounting to murder. 
Queen v, Gangi-a Sinuh: , , 5 W,, 44 

IS. Exercise of riglit of private 

defence on thief. — The prisoners detected a weak 


MITBBBB.— Exercise of right of private 

defence on thief — continued. 

half -starved old woman stealing tbeir rice, and so 
used their right of private defence that she died from 
the injuries they infficted. The prisoners were held 
guilty by the majority of the Court of murder {dis-' 
seniiente) CAMPBELL, J ). Queen v. Goxool Bow- 
EEB . . . . .5 W. B., Or., 33 

19 . Bight of private defence. — 

Mouse-hr Baking by night . — Prisoner found deceased 
in act of house-breaking by night in his house, and 
killed him with a kodali winch be bad called for, as 
he admitted, for that purpose. He was convicted of 
murder, and sentenced to death by the Sessions 
Judge. The sentence being referred to the High 
Court for couffrmation, it was held that the prisoner 
had been legally convicted of murder, that he had in- 
tentionally done to the deceased more harm than was 
necessary for any purpose of defence, and that not 
Tvhilst deprived of power of self-control. But tiie 
sentence w'as mitigated to transportation for life, than 
which, it W'as held, no less sentence could be legally 
passed. The Judge, how^ever, in a letter to Govern- 
ment, suggested the mitigation of the ]pnnishnierit, 
w'hieh w^as accordingly reduced to imprisonment for 
six months. Beg-, v. Duewan Geee 

[1 Ind. Jur., N. S., 253 : 5 W. B., Cr.j, 73 

See Queen v, Fukeeea Chamae 

[6 W. B., Or., 50 

20. Deatb from blow in a fight. 

— A conviction for murder w'as held to be wrong in a 
case wdiere a prisoner, taking advantage of an incident 
w'hich occurred in w'hat till tlien bad been a fair tight, 
struck his opponent and knocked him over, thereby 
causing his death. Queen v. Kewal Dosad 

[W. E., 1864, Cr., 36 

21 . Eatal blow after quarrel.— 

Penal Code, s. 300, els. 2 and S . — Ihvo persons met 
each other in a drunken state and commenced a quar- 
rel, during wdiich they became grossly abusive to each 
other. This lasted fdr about half an hour, wdien one 
of them ran to his own house, distant 30 yards from 
the spot, and came back wdtli a heavy jiestle, with 
wdiich he struck the other a violent blow on the left 
temple as the latter was rising, or had just risen from 
the ground, causing instant death. Meld that the 
act wais done with the intention of causing such 
bodily injury as was likely to cause death, and also 
with the knowdedge that such act was likely to cause 
death, and that the offence committed was murder 
within the provisions of clauses 2 and 3, section 300, 
Penal Code. Queen v, Dassee Bhooyan 

[8 W. B., Or,, 71 

22 . — - Blow with knowledge of 

likelihood to cause death, — Absence of inieniion 
to kill. — When a Judge acquits a prisoner of inten- 
tion to kill, hut admits that the prisoner struck the 
deceased with a highly lethal weapon, w'ith the 
knowdedge that the act was likely to cause death, the 
conviction should be of murder, and not of culpable 
homicide not amounting to murder. Queen v. 
SoBEEL Mahee . « . 5 W. B.j Or., 32 
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MUBDBB — continued, 

23 , Beating with knowledge 

of likelihood to cause death. — Meld by the 
majority, that when four men beat another at inter- 
vals BO severely as to cause death, they must be pre- 
sumed to have known that by such acts they were like- 
ly to cause death, and that when such acts were done 
without any grave or sudden provocation, or sudden 
fight or quarrel, the ofilence was murder, and was not 
reduced to culpable homicide not amounting to murder 
by the absence of intention to cause death. Queen 
V. PoosHOO ... 4 W. K., Cr., 33 

24:, Blow struck by order of 

another person, — Meath by beating, — Where a 
blow is struck by in the presence of and by the 
order of 5., both are principals in the transaction ; and 
where tw ’‘0 persons Join in beating a man and he dies, 
it is not necessary to ascertain exactly what the eifect 
of each blow was. Queen u. Mahomed Asgee. 

[23 W, E., Cr., 11 

Queen u. Goue Chundee Das 

[24 W. B., Cr., 5 

25, Presumption from conse- 

quences of act likely to cause death.— 
pable homicide. — Appellant having armed himself 
with a sword, struck in the dark at certain persons in 
a house, causing wounds which resulted in the death 
of one person. Meld) per JxICKSON, J . — That such 
conduct raises an inference that he intended to cause 
death. Per Ainslie, J. — That though he probably 
did not see how his blows were directed, as he struck 
them with a deadly weapon regardless of conse- 
quences, he must have known that his act was immi- 
nently dangerous, and that it must, in all probability, 
cause such bodily injury as was likely to cause death. 
Per CUNNING-UAM, J. — That the offence was cul- 
pable homicide, and not murder, being an unpreme- 
ditated act of reckless violence rather than an act 
done with the knowledge or intention which is 
essential to constitute murder. Bejadhue Rai v, 
Empebss , . . . 2 C. Ij. E., 211 

20. Couspiracy to kill. — Penal 

CodS) s, S02, — L., C., K,) and 1). conspired to kill &, 
In pursuance of such conspiracy L. first and then C. 
struck S. on the head with a lathi and S, fell to the 
ground. While 8. was lying on the ground K. and 
M, struck him on the head with their lathis. Meld 
(Stuart, C, «/., dissenting) that, inasmuch as K. and 
D. did not commence the attack on and it was 
doubtful whether S. was not dead when they struck 
him, transportation for life u'as an adequate ])iiiiish- 
meiit for their offence. Empress v, Chattae Sing-h 
[LL. B., 2 All.,33 

27, Knowledge of likelihood to 

cause death, — Penal Code) s.800)Ol. 4, and s. 314, 
— To bring a case under clause 4, section 3u0 of the 
Penal Code, it must be proved that the accused in 
committing the act charged knew that it must, in all 
probability, he likely to cause death, or that it would 
bring about such bodily injury as would he likely to 
cause death. Where a poisonous drug was adminis- 
tered to a woman to procure miscarriage, and death 
resulled, and it was not proved that the accused knew 


MITE.BEB.— Knowledge of likelihood to 

cause death— couHnued, 
that the drug would be likely to cause death, 
they were acquitted by the High Court of murder and 
convicted of an offence under sectuui 314 of tiic Peitai 
Code. Queen d, Kala Chand Goeu 

[10 W. E., Cr., 59 

23 . Death caused by snake- 

charmers. — Culpable homicide. — Certain snake- 
charmers, by professing tliemselves able to cure siiako 
bites, induced several persons to let themselves be 
bitten by a poisonous snake. From the effi*ct of tise 
bite, three of these persons died. Meld, that the 
offence was murder under clauses 2 and 3 of sectbiu 
3u0 of the Penal Code, unless it could be brought 
within the 5th exception to that section. If the 
prisoners, really believing themselves to have the 
powers they professed to have, induced the deceased 
to consent to take the risk of death, the offence would 
be culpable homicide not amounting to murder. 
Queen v. Punai Fattama 

[3 B. L. B., A. Cr., 25 : 12 W. B., Cr., 1 

29. Penal Code, ss, 

304, 304a. — Culpable homicide . — Causing death by 
negligence, — A snake-charmer exhibited in public a 
venomous snake, whose fangs he knew had not been 
extracted; and to show his own skill and dexterity, 
hut without any intention to cause harm to any one, 
placed the snake on the head of one of the spectators ; 
the spectator tried to x>ush off the snake, was bitten, 
and died in consequence. Meld, the snake-charmer 
was guilty, under section 304 of the Penal Code, of cul- 
pable homicide not amounting to murder, and not 
merely of causing death by negligence, an offence 
punishable under section 304<2. Empress -y. Gonesh 
Dooley , I. L. B., 5 Calc., 351 : 4 O. L. R., 580 

30. Bunning-a-muek.— 

ment. — Where a quiet, ]}eaceable man, suddenly, and 
without the least motive or provocation, runs amnek 
against all ai’ound him, his case is different from an 
ordinary case of deliberate murder deserving of the 
extreme penalty. Queen v, Bishonath Bunneea 

[8 W. B., Cr., 53 

31 . Presumption of death.— In a 

case where a man was struck on the head in a boat 
with a heavy paddle and knocked overboard in a large 
river in the height of the rains, and had never been 
heard of since, it was held impossible to suppose tliat 
the man was still alive and blie conviction of murder 
was upheld. Queen v, Pooeusooeah Sikhdae 

[7 W. R., Cr.,14 

32. Sacrifice of son by father. — 

Curious ease of murder where a father sacrificed Ids 
son, because wealth had not accompanied its birth, and 
afterwards cut his own throat as a protest against his 
deity’s injustice. Queen v. Bishendharee Kahae 

[7 W. R., Cr., 100 

33 . Charge of murder where 

no body is found. — Penal Code, s.SO^.-^^Cor- 
pus delicti,''^ — The mere fact that the body of the 
murdered person has not been found is not a ground 
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ICITEBEB,-- Charge of murder where no 
body is fomid^conUnued, 

foi* refusing to convict tlie accused person of tbe 
.murder.' ' EMrEESs v, Bhaoieath 

[I.L.E., 8 A1L,383 

— ; — Although, under 

some circumstances, a charge of murder may he sus- 
tained, when the body of the person said to have been 
murdered is not forthcoming, still, when that is the 
case, the strongest possible evidence as to the fact of 
the murder should be insisted on before an accused 
is convicted. Antr Shikdab*?j. Qtteen-Empbess 
[I. Ii. R„ 11 Calc., 635 

35 . - — Conviction of murder 

where body is not found .— of death,-- 
A Judge was held to have exercised a proper discre- 
tion in not passing sentence of death in a case in 
which the dead body was not found. Queen v. Bud- 
UEROOUEEK- • , . . 11 Wa R., Cr.j 20 


MUTABAEA, 

^ee'TAX 


e 1. 1.. R., 9 Mad., 14 


MUTIHY ACT. 

See Attachment— Subjects oe Attach- 
ment— Salaby . I. It , R.j 1 All., 730 

See SmalIi Cause Coubt, Moeussil — 
JuBisuiCTiON — M ilitary Men, 

[2 B.Ii. R., S. WT., 3, 7 
6 Mad., 83 


s. 101. 


See JuEisDiCTiON or Ceiminal Coubt— 
Eueoeean British Subjects. 

[I. L. R., 5 Calc., 124 

; s. 103. 

See Small Cause Court, Moeussil — 
Jurisdiction— Military Men. ■ 

[2 Mad., 889 

MUTITAB DEALINGS. 

See Cases under Limitation Act, 1877, 
ART. 85 (1859, s. 8). 

MUTWALLI, REMOVAL OP— 

See Mahomedan Law — Endowment, 

[2 N. W., 420 
4 Mad., 44 
10 W. R., 458 
IIW.R.,333 

MUTWALLI, SUIT TO REMOVE-. 

See Act XX or 1863 s. 18. 

[15 B. L. R., 167 

MUTUAL BENEFIT SOCIETY. 

X. Power of majority to alter rules, 

—Payment of pensions in England, — Adjustment of 
payments in accordance with rate of exchange, — In- 
terest of subscriber to society, — The U. S. F. P. 
Fund, a Society established, as stated in rule 2 of the 
Buies of the Society, “ to provide for the maintenance 



MUTUAL BENEFIT SOCIETY— 

of the widows and children of those who shall sub- 
scribe to it upon the terms and conditions specified 
below, or upon such others as may be determined upon 
by the subscribers or by a majority of them,^^had, 
prior to 1850, passed a rule (33) that widows, being 
incumbents on the Fund, shall be paid their pensions 
at any place they may desire, subject to the usual 
charges of remittance ; the pensions of children, being 
incumbents on the Fund, shall also be so paid, and 
on the same condition.” The subscriptions were then, 
and continued to be, paid in rupees, and the pensions 
were calculated in rupees according to certain tables. 
On being admitted, a subscriber bad to “ promise and 
engage to subinit to, and abide by, the rules and bye- 
laws of the Institution (rule 22), and by rule 27 had 
to” pay a fee equal to ten per cent, on the amount of 
monthly pension insured.” Rule 60 gave power to 
alter any existing rule by the duly recorded votes of 
a majority of the subscribers. In 1850, exchange 
between India and England being then about par, 
rule 33 was repealed, and a new rule (41) was substi- 
tuted for it, which provided that ** incumbents on the 
Fund shall be paid their annuities in India at par, or 
in Europe at the fixed rate of two shillings in the 
rupee.” On the 1st July 1876, exchange being ad- 
verse on remittances from India to England, a rule * 
was passed, which provided that “ incumbents on the 
Fund shall he paid their annuities in India in full, 
and those residing in Europe at the rate of exchange 
fixed for the official year by the Secretary of State ; 
annuities already due or hereafter becoming due on 
risks accepted before the 1st July 1876, shall be pay- 
able to incumbents residing in Europe at the fixed 
rate of two shillings to the rupee.” Exchange con- 
tinuing to decline, on the 22nd May 1880, the Society, 
by the votes of 553 against 605 of the subscribers, 
passed the following rule ; Annuities already 
due, or becoming due before the 1st May 1880, on 
risks accepted before the 1st July 1876, shall be pay- 
able to incumbents residing in Europe at the fixed 
rate of two shillings to the rupee : but all other an- 
nuities due, or becoming due, shall be paid, if to in- 
cumbents in India, in full, and if to incumbents 
residing in Europe, in London, at the market rate of 
exchange.” The plaintlfis were the widow and child- 
ren of F.f a member of the society, who was admitted 
as a subscriber for the benefit of his widow in No- 
vember 1871, for the benefit of his son in September 
1873, and for the benefit of his daughter in Novem- 
ber 1874. He commenced to pay an increased sub- 
scription for the benefit of his son in September 1878. 
He was not one of the majority who voted in favour 
of the rule of the 22nd May 1880, though he attend- 
. ed the meeting of subscribers. He died on the 25th 
June 1880, having up to that time duly paid his suh» 
scription to the Fund. In a suit in which the plain- 
tifis, who were residing in England, claimed to be 
paid their pensions at the I'ate of two shillings in the 
rupee, — ffeld that F. had no vested interest at the 
time of the passing of the rule of the 22nd May 
1880 ; that the plaiiitifis were, with respect to their 
pensions, bound by the terms of that rule, which a 
majority of the subscribers had full powers to pass 
so as to afiect the nominees of all existing subscri- 
bers, and therefore the suit should be dismissed. 
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mutual benefit society — coniimed. 
Eule 41 gave an xiiiclne advantage to one class of 
subscribers, which was extra vires, and open to cor- 
rection under rule 60 by a majority of the subscribers. 
The Society being one for the equal benefit of all 
subscribers, even if rule 60 did not give power to ad- 
just payments in accordance with the rate of ex- 
change, such a power might be implied for the pur- 
pose of continuing the business of the Association. 
FAIiLE V. MAOEWBlSr 

[I. L. K., 7 Calc., 1 : 8 C. L. E., 577 

2 , Madras Civil Service An- 

nuity Fund. — Refund of excess suhscriptimis, 
Might to. — The Madras Civil Service Annuity Fund 
was established in 1825 for the purpose of provid- 
ing annuities to the Civil Servants of the East India 
Company in the Madras Presidency on retiring from 
service. The annuities were to be provided for by 
subscrqxtions of the Civil Servants to that Fund 
to the amount of one half and by contributions by 
the East India Company to the extent of the other 
half. These contributions were to be received by 
trustees and applied by them to make good the defi- 
ciency which was to be supplied by the Company. It 
appeared that in some instances the trustees of the 
Fund, where an excess of subscriptions had been paid 
■ by a subscriber entitled to an annuity beyond the 
half value of the annuity had returned the excess. 
i2., a subscriber from the commencement, had contri- 
buted beyond the half value of his annuity. Held 
that, although the regulations of the Fund did not 
justify a refund to a subscriber of the amount of his 
subscriptions in excess of the pi'escribed amount, yet 
that the practice which had prer^ailed of refunding 
the contributions in excess, and the acquiescence of 
the East India Company in such practice, precluded 
the Company from disputing the right of the sub- 
scriber to repayment of the surplus of his subscrip- 
tions ill excess of the half value of the annuity pay- 
able out of the Fund. Seld, also, that M. having 
become entitled to his annuity in 1852, his right to 
such repayment could not he affected by rules passed 
in 1853 prohibiting such refund, although M. re- 
mained a subscriber in 1853. East India Company 
V. Eodebtson 

[4 W. E., P. C., 10 : 7 Moore’s I. A., 361 

N 

NABI BHABATI. 

See Acciietion — New Fopmation op 
AliuvialLand— Eivees OB Change in 
C ouESE OP Kitees. 

[3B.L. E„Ap.,116 

NAIB, 

See Feincipal and Agent— Aitthoeity 
OP Agents . . . 1 W. E., 56 

[2 W. E., 155, 225 
3 W. E., Act X, 1 
7 W. B.,394: 

NAETA TENURE. 

history and incidents. — Grant of 

narva village in inam. — Alienations hy mrvadars. 
.^Baharkhali. — Ga77i nxajniun.-^Mati majmun. — Me^ 


HAEVA TENUEE--eo«i'mfi€d 

venue survey in a narva village. — Suit hy inamdar 
to recover rent as settled hy the surrey. — Lam] lord 
and tenant. — The narva tenure and its incidents dis- 
cussed and explained. TTie iuanular id the narva 
village of Dakor desired that the ri.‘veune survey 
should be introduced into it. Tbe usual measure- 
ments and assessments wei’c made, and tbe kSiiper- 
intendent of tbe Eevenue Survey, following tiiu 
analogy of tbe system prevalent in Government 
villages, held a conference with the narvadars and 
drew up a scheme, to whicli the narvadars assent- 
ed, for 'the future management of the village and 
for settling the future relations between the nar* 
vadars and the inamdars as representing the fis- 
cal interests of the Government. The narvadars 
agreed to retain their narva tenure along with an 
assessment made upon the principles of the revenue 
survey ; and they resigned their right over baharkhali 
lands aliened frdm tbe several narva shares, on the 
understanding that the inamdar was to levy from the 
tenants one fourth of the difference het’ween the quit- 
rent actually paid and the full assessment as ascer- 
tained by the survey. The narvadars and their ten- 
ants, the actual holders of the baharkhali lands, hav- 
ing refused to pay this one fourth, the inamdar sued 
them to recover it or the full assessment as ascer- 
tained by the survey. Meld that the inamdar was 
entitled to recover the one fourth according to the 
scheme, which was binding on the whole body of 
narvadars, even though the defendant and others, be- 
ing a minority, bad not assented to tbe action of tbe 
majority. The inamdaris fiscal rights include the 
right to levy the ordinary assessment, except where a 
contract stands in the way, and he can raise the 
assessment to a limit which is fair and equitable ac- 
cording to the custom of the country. As between the 
narvadars and the Government there is nothing 
to prevent the former from consenting to the exclu- 
sion of any part of the village lands from the con- 
tract. The severance of such part makes it imme- 
diately subject to full taxation on ordinary principles, 
and any agreement with an incumbrancer in limit- 
ation of the narvadar^s right to take rent can oper- 
ate only as a ground of action against the narvadars 
themselves. ManohaeGanesh TAMBEKAiiij. CTigta- 
BHAi Mithadhai . . I. L. E., 8 Bom., 347 

NATIVE CHRISTIANS, 

See Succession Act, s. 331 . 7 Mad., 121 
[I. L. B., 2 Mad., 209 

NATIVE STATE OE PRINCE IN AL- 
LIANCE. 

See Civil Peoceditee Code, 1SS2, ss. 

387, 391 (1859, s. 177). 

[2 B. L. E., A. C., 73 

10 W. E„ 385 

NAVIGABLE ElVEE. 

See Fisheey, Eight op — 

[I. L. E., 4 Calc., -53 
W. E., 1864, 243 

15 W.E., 212 

11 C.L.E.,11 
I. L. E,, 8 Mad., 467 ■ 
I. L. E., 11 Gale,, 434 
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HAVIGABLE ErVEE — continued, 

— Re-formation ■ in~* 

: \ /'See Cases under Accretion — Hew For- 
mation or Alluvial Land— Chubs or 
Islands in Nayioable Eivees. ' 


HAWAB HAZIM ,.OB BEHGAIi DEBTS 
ACT <XVII 0EA87S>. 

See Superintendence OR Hioh Court 
— Charter Act, s. 15 —Civil Cases. 

[24W. R„811 

1. ' " — - Might of appeal. — Act XVII of 

1873 was not intended to deprive the Nawab Nazim 
of Moorshedabad of any right of appeal to the High 
Court which he had before it was passed. Nawab 
Nazim OR Benoal v. Amrao Begum 

[21W.R.,59 

2, Submission of decree of Court as a 

claim to Commissioners, — Power of High Court . — 
Certain judgment-creditors were held to have com- 
niitted an error of judgment in submitting their 
decree to Commissioners appointed under Act XVII 
of 1873, as if it were a new and unascertained claim. 
Where this was done, and the Commissioners express- 
ed their opinion upon the matter involved (although 
it had already been determined), the High Court 
held- that it had no authority to enquire into their 
award. Omrao Begum < 0 . Commissioners appoint- 
ed UNDER Act XVII OE 1873 . 24 W . B., 394 

" — — s. 11. — Agreement for appropriation 

of payments . — Contract Act {IX of 1872)^ s. 60 . — 
Suit for rent.— So far as the Nawab Naziin^s Debts 
Act is concerned, rent due by the Nawab is on the 
same footing as any other debt incurred by him, and 
before his property can be made liable to satisfy such 
rent debt, the consent of the Governor General in 
Council must first be obtained to the issue of execu- 
tion. Rookmint Bullub Roy u. Mulk Jamania 
Begum . I. L. E., 9 Calc., 914 : 12 C, D. B., 534 

S. 12. — Jurisdiction of Commission- 
ers. — Parties. — The Commissioners appointed under 
the Nawab Nazinds Debts Act (XVII of 1873) (an 
Act to provide for the liquidation of the debts of the 
Nawab Nazim, and for his protection from legal pro- 
cess), having ascertained and certified that a certain 
zemindar i was nizamut property {i.e.^ held by the 
Government for the purpose of upholding the dignity 
of the Nawab Nazim for the time being), the fact 
that this property had, before the passing of the Act, 
been conveyed by the Nawab Nazim to his son, did 
not deprive the Commissioners of jurisdiction to deal 
with the question. The plain language of section 12 
of the Act is not controlled by any words in the pre- 
amble. A suit brought by a claimant against the 
Government and the grantee to recover the property, 
without the Nawab Nazim having been joined as 
a party, could not proceed. Omrao Begusi v. Gov- 
ernment OP India 

[L D. E., 9 Calc., 704 : 12 C. D. B., 595 
D. B., 10 I. A., 39 


3NAWAB -OE CARB-ATIC’S 'ACT, XXX 

OE 1858. 

Claims against Xazuai. — Onus of 

proof. — Act XXX of 1858 of the Legislative Council 
of India for the administration of the estate and pay- 
ment of the debts of the late Nawab of the Carnatic, 
empowered the Supreme Court at Madras to investi- 
gate in a summary manner claims against the Nawab's 
estate. Held that the provisions of the Act not only 
limited the extraordinary remedy which it gave to 
certain defined classes of debt, but threw upon a 
claimant more than the ordinary burden (^f proof by 
compellmg the holder of any written acknowledg- 
ment, or secmuty, to prove the actual consideration 
given for it : and upon those claiming the price of the 
goods delivered, proof of the fair and actual value of 
such goods, Ghoolum Moortazah Khan r. Gov- 
ernment . . , 9 Moore’s I. A„, 456 

BAWAB OE SDBAT. 

Act XVllI of 1848.--Sanctlon of 

Government to bring suit. — The permission of Gov- 
ernment in 1858 to the Agent for the Governor of 
Bombay at Surat to pay certain moneys of the widow 
of the late Nawab of Surat to whomsoever a certifi- 
cate of heirship to her might be granted by the Ci\ul 
Court is not a sufficient authority under Act XVIII 
of 184:8 for the institution against her grand- 
daughters of a general civil suit under Regulation IV 
of 1827 or Act VIII of 1859. Nor does permission 
given in 1871 to institute a suit authorise the conti- 
nuation of a suit instituted in 1869. Ajmuddin 
Khan v. Ziaunnissa Begam , 12 Bom., 156 

Administration of private estate 

of— 

See Appeal to Privy Council— Cases 
IN WHICH Appeal lies — Appealable 
Orders . . 5 Moore’s I, A., 499 

BAZIR. 

1 , Guardian. — Minors Aet^ XX of 

1864. — Bom. Civil Courts Acts, XIV of 1869 and X 
of 1876). — Officer of Government. — Civil Procedut'e 
Code, 1877, s. 456. — The Nazir of a Civil Court, who 
is appointed guardian of the estate of a minor under 
Act XX of 1864, is not an officer of Government 
within the meaning of section 32 of Act XIV of 1869 
as amended by section 15 of Act X of 1876. An of- 
ficer of Government, in order to come within;, those 
enactments, must be a party to a suit in his official 
capacity. A Subordinate Judge who, under section 
456 of the Civil Procedure Code (Act X) of 1877, as 
amended by section 73 of Act XII of 1879, appoints 
the Nazir or any other officer of his Court to act as 
guardian of a minor plaintiffi or defendant in a suit in 
his Court, has no jurisdiction to hear it and pass 
a decree against that officer as guardian ad litem of 
the minor. TrimhaJc Nimhaji v. Shivram, I. L. M., 4 
Bom., 642, note, followed. Mohan Ishwar r. Haku 
Rupa . . . , I, Ii. R., 4 Bom., 638 

2. liability of Baair . — Avoidance 

of responsibility. — A Nazir is the head of an important 
department, and must be solely responsible for the 
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HAZIB.—Liability of 'Smiv— continued, I 
truth of what he reports or admits. He caimot be ? 
permitted to avoid responsibility by urging that his 
mohurrir deceived him. Queen v, Toeuzzae Ali 

[7 W. Bo Cr,, 108 

S, — — — Attachment of 

pTO'perty in execution of decree, — Failure to return 
pTopert'^ attached in satisfaction of decree, — Beng, 
Act V of 1863i ss, 4 ^ 8 , — In a suit brought against 
the plaintiff in the Collector’s Court for arrears of 
rent, a decree was obtained, and a warrant was issued 
for the attachment of certain moveable property 
belonging to the plaintiff. The warrant was address- 
ed to the Hazir of the Collector’s Court, and was by 
him delivered to one of the registered peons of the 
Court for execution. The peon reported to the Hazir 
that he had attached the property in question, and 
had placed it in charge of certain persons, whose 
receipt for it he produced and filed. Subsequently, 
the plaintiff paid the amount of the decree into Court 
and an order was made releasing his property from 
the attachment. A peon was sent to restore the pro- 
perty to the plaintiff, but the persons in whose charge 
it was said to have been left alleged that they had 
never taken possession of the property, and the peon 
was unable to restore the property to the plaintiff. 
In a suit brought by the plaintiff against the Nazir 
to recover the property or its value — Eeld that the 
Nazir was not Liable, Bengal Act V of 1863 having 
altered the relation which formerly existed between 
the Nazir and the peons of the Ee venue Courts, 
and put them in the position of paid servants of 
Government. Kalee Coomab Chatteejee v. Sid- 
DHESSUE MUNDUL 

[11 B. L. B., 256 ; 19 W. E., 835 

4. — — Warrant of arrest 

of judgment-debtor. — Escape of debtor, — Negli- 
gence, — The plaintiff sued out a warrant for the 
arrest of his judgment-debtor on the 4th December 

1876. The warrant was lodged with the Nazir on 
the 16th December, and was to be in force till the 
4th January 1877. On the 22nd December 1876, 
the Nazir was informed that the judgment-debtor 
was already in the civil jail under a writ of execution 
issued by another creditor. The Nazir then returned 
the warrant to the Subordinate Judge who had 
issued it. On the 29th December the Subordinate 
Judge again sent it to the Nazir’s office, where it was 
duly received hy the Nazir’s karkun (defendant No, 
2). This fact was- not reported by the karkun to 
the Nazir (defendant No. 1) until the 4th January 

1877. On the 1st January 1877 the judgment- 
debtor’s debt was paid by Government, and he was 
released in honour of Her Majesty’s assumption of 
the title of Empress of India. The judgment-debtor 
thereupon left the district, and could not be found, 
and the plaintiff’s warrant remained unexecuted. 
The plaintiff sued the Nazir and his karkun for 
allowing his judgment-debtor to escape. Eeld that 
the Nazir ought not to have sent the warrant back to 
the Subordinate Judge, and that there was no neces- 
sity for a fresh order on it until the time which it 
had to run had expired. Eeld, further, that if the 
Nazir forgot the existence of this unexecuted warrant 
on the 1st January 1877, and thus allowed the debtor 


HA 2 IR.— IiiaMlity of IS --continued, 

to be released from the former process, when lie 
ought to have been re-arrested under the pltiintiff’s 
warrant, there was actual negligence on his part, 
making Mm liable in damages to the plaintiit. 
Queer e , — ^Whether or not the Nazir could have been 
made responsible for the negligence of the karkun, 
who was not his servant, but the servant of and paid 
by Government and appointed by the District Judge, 
if the warrant Mid been lodged with the karkun in 
the first instance, and that fact had never been com- 
municated to the Nazir, and if he had never known 
of the existence of the warrant. Kastuechand 
Eavji Sadashiy , I, li, B., 4 Bom,, 65 

5, ^ ^ — — Misrepresentation 

of solvency of surety hy wiimss to surety-bond , — 
The plaintiff held a money-decree against J£, who 
was arrested in execution of it. On being brought 
to the Court, however, applied for his discharge 
as an insolvent under section 273 of the Civil Pro- 
dure Code (Act VIII of 1859). He was released on 
the security of G., who executed a bond for the 
appearance of M, at the inquiry into his insolvency. 
The defendant attested the bond, and wrote in the 
attestation that G. was a solvent person. In con- 
sequence of the non-appearance of M., the plaintiff 
sought to execute his decree against the surety G., 
who, on his arrest, also applied for his discharge on 
1 the ground of his insolvency, and was discharged 
i after inquiry. The plaintiff thereupon sued the 
1 defendant for the amount of his decree and cost of 
execution, on the ground of his representation in the 
attestation that G. was solvent. Quaere ^ — Whether 
the Nazir was liable to the plaintiff for negligence in 
not taking a proper surety. Nago Mahadev r, 
Naeatan Eamceandea . I. li , B., 4 Bom., 465 

0 ^ Hazir of Sma ll Cause Courts 

— Foicer to receive plaints, — A Nazir of a Court of 
Small Causes is not authorised to receive plaints. 
EAJ ChUNDEE GOPE V , JOOGAL GOPE 

[18 W. B., 172 

Misappropriation by— 

8ee SuEETY — L iability op Surety. 

[9 B. Ii. B., Ap., 26 

NECESSITY EOB ALIENATION. 

See Gases under Hindu Law — Alien- 
ation-Alienation BY Widow— What 

CONSTITUTES NECESSITY. 

See Cases under Hindu Law— Endow- 
HENT— Alienation op endowed Peo- 

PEETY. 

See Cases under Onus Peobandi— 
Hindu Law— Alienation. 

NEGLIGENCE. 

See Bill op Lading. 

[13 B. L. B., 894 
4 Bom., O. C., 169 
6 Bom., O. O., 113 
24 W, B., 74 
I. L. B., 10 Oalo,, 488 
0Ma{i.,S53 
■ .10 Bom., 60 


( 4069 ) 


BIQJSST OF CASES. 


( 4070 ) 


WEOIjJGJEIIWO!E — contiifiued. 

See Calcutta Municipal Act, 1803, 

■ s. 151 .. ' . . ■ 8 B. Ii. R., 433 

See Calcutta Municipal Act, 1803, 

s. 226.. . .8 B;3L. R., 265 

See Cabbiees • I. L, R., 8 Calc., 227 
[2 K. W., 237 
3I5r.W.,195 
22 W. R., 39 

See Culpable Homtcile. 

[I. B. R., I Mad., 224 
' I. Ii. R., 4 Calc., 764, 815 
5 N. W., 38 
7 Mad., 119 
I. li. R., 2 All., 768 
I. L. B., 3 All., 597, 778 
I. B. R., 6 All., 248 

See Lanulobd and Tenant— Bamag-e 
TO Peemises let. 

' V " .[3 B. L. B., A. C., 277 

5 B. Xi. R., 401 

See Railway Company. 

[4 B. B. B., O. C., 97 
14 B. B. B., 1 
Bourke, O. C., 39 
I. B., R., 3 Bom., 96, 109, 120 

See Zemindae, Duty op— 

[14 B. B. R., 209 

Requisites for action for neg- 
ligence. — Act contrary to law. — To sustain an 
action for negligence, there must be an obligation on 
the part of the defendant to use care, and a breach 
of that obligation to the plaintift’^s injury is an act 
contrai’y to law. Syami Nayudu v. Subeamania 
Mudali 2 Mad., 168 

2. Sending goods by railway 

company. — Carrier. — Duty of persons sending 
goods of a datigerous nahire. — Dotice, — Act XVIII 
of 1854, s. 15. — Action for compensation for destruc- 
tion of life. — 'Meld (Peaeson, J., dissenting) that a 
person who sends an article of a dangerous and explo- 
sive nature to a railway company to be carried by such 
company, without notifying to the servants of the 
company the dangerous nature of the article, is 
liable for the consequences of an explosion, whether 
it occurs in a manner which he could not have fore- 
seen as probable or not. Held also (Peaeson, J*. 
dissenting), that such a person is liable for the con- 
se([ueiices of an explosion occurring in a manner 
which he could not have foreseen, if he omits to take 
reasonable precautions to preclude the risk of explo- 
sion. Lyell ©. G-anga Dai . I. B. R., 1 All., 60 

Hire of boats. — Damage. — Li* 

ability of bailee. — A. contracted with B. for the hire 
of certain cargo boats. Wliilo being towed by a 
steamer which A. had chartered according to agree- 
ment the' boats sustained great damage by reason of 
gross negligence on the part of C. whom A. had 
placed in charge. Held that A. must be held respon- 
sible to B. for tbe negligence of O. Geeesh 
Chundeb Bannebjee V. Collins . 2 Hyde, 79 


* BTEGBIGEHCE — continued, 

4 . ^ Railway Injury 

to persons travelling. — The plaintifl: was a passenger 
travelling on the defendants' railway, and received 
severe injuries from a fall which he experienced in 
stepping upon the platform when the train stopped. 
Held that the Railway Company was guilty of neg- 
ligence in not keeping the station properly lighted, 
in allowing tbe train to overshoot the station, and in 
not warning the plaintiff against alighting; also 
that the injuries sustained by the piaiutilf were 
caused by the negligence in question, and that the 
plaintifi: did not by his own want of care contribute 
to the accident. Woodhouse v. Calcutta ,and 
South Easteen Pi-ailway Company 

[9 W. R., 73 

5 , Penal Code, s. ^B9,—NegU* 

gence with respect to animals, — To sustain a charge 
under section 289 of the Penal Code there should be 
evidence not only of negligence, but also that such 
negligence would probably lead to danger to human 
life or of grievous hurt. Anonymous 

[3 Mad., Ap., 33 

0, Bony negligently 

tied up in bazar. — The High Court refused to inter- 
fere with an order passed under section 289 of the 
Penal Code by a Magistrate "fining the owner of a 
pony which had been tied negligently, wdiicli was 
running about loose in. a crowded bazar, and there- 
by endangering the lives and limbs of persons, that 
section referring not only to savage animals but to 
any animal. Queen v, Chand Manal 

[19 W. B., Or„ 1 

7, — Penal Code, s. 286. — Negligent 

dealing with explosive. — Frobahle danger to human 
life. — Loaded gun left in open place. — C. having re- 
turned to his house after dawn from watching his 
crops at night with a loaded gun, and finding his 
house-door locked, placed the gun, loaded, with the 
hammer dowm on the cap, on a cot outside his house 
and went for a short time to a neighbouring house, 
A., the child of a iieighbonr, four years old, was killed 
hy the gun exjDloding. C. was convicted under section 
286 of the Penal Code for negligently omitting 
to take order with the gun sufficient to guard against 
probable danger to human life. Held that the 
conviction w^as bad in law. Queen- Em pee ss v, 
Chenchugadu , , I. B. B., 8 Mad., 421 

HBGOTIABBB IHSTRUMBHTS, SUM- 
MARY PBOCBDUBB ON— 

Act V of 1866, the Act mentioned in tbe following 
cases, was repealed and its provisions re-enacted in 
the Civil Procedure Code. See Civil Procedure Code 
1882, ss. 532, 538. 

Return of summons.— Proife- 

dure. — In a suit under Act V of 18GG, the summons 
should he returned in the usual way; and after the 
expiration of the required time, an order of the Court 
or a decree should he obtained. Schillee v. 
Maekbe . . ,1 Ind. Jur., N. S., 283 
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HEGOTIABIiB INSTEUMEHTB, SUM-' 

MARY PROCEDURE continued. 

% Time to obtain leave to de- 

fend. — Act F of lS66j s. 3. — Altliougk Act V of 
1866, section 3, only gives the defendant seven days to 
get leave to come in and defend an action on a bill, 
note, &c,, the Court must be satisfied before granting 
a decree that the defendant has had a full oppor- 
tunity to obtain leave to defend. Geob v. Palmer 
[1 Ind. Jur., M. S., 395 

3^ j^xtension of time 

for appearance, — Jurisdiction. — Where, in a suit 
under Act T of 1866, the defendant is at such a dis- 
tance as would make it impossible for him to put in 
an appearance within the seven days allowed by the 
Act, the Court will stay execution for a time long 
enough to allow him to appear. Suits cannot be 
brought under this Act against persons resident out 
of the jurisdiction. Chanbeakant Roy v. Poqose 
[3 B. U. R., O. C., 83 

4 . Leave to appear and defend. 

’—JPracUce. — Costs. — The Court will give leave to a 
defendant to appear and defend in suits under Act V 
of 1866, where he shows a defence apparently real ; 
bxit where there is a doubt as to the bonafides of the 
defence, payment of money into Court will be ordered, 
or security directed to be given. The Court has, in 
giving leave to defend, a discretion to order security 
for costa, not only where it doubts the bona fides 
of the defence, hut also if it considers the matter of 
defence i*aised is unnecessary, though allowable. K 
the plaintiff has not been heard at first against the 
defendants application, the Court will always allow 
him to come in afterwards and show that the leave 
ought not to have been granted, or, if granted at 
all, in more stringent terms. VoNLiNTzar v. Na- 
EAYAiT Sim 6 B.X'. R., Ap., 64 

5 , Leave to defend. — In an action 

on a promissory note under this Act the defendant 
was allowed to come in and defend after the plaintiff 
had obtained a decree j the decree was set aside and 
written statements ordered. Joseph v. Solano 

[9 B. L. R., 441 : 18 W. R., 424 

0, E'otarial protest. — 'Evidence of 

dishonour, — Mundi. — Bill of exchange, — A notarial 
protest of any hill of exchange noted at any time 
after the passing of Act Y of 1866 is primd facie 
evidence that the hill has been dishonoured under 
section 13 of that Act, although the sections relating 
to summary procedure on hills of exchange' did not 
come into operation till May 1st, 1866. A hundi, 
which, contains a direction on sufiicient consideration 
to the drawee, and accepted by him, is within the 
terms of the Act, and such a document is assignable 
without any regular form of endorsement, if sufiicient 
cause appears in the handwriting of an endorser to 
indicate an intention to assign it. East India Bank 
V. Khojah Vuliie Goolwany 

[1 Ind. Jur., M. S., 247 

7. Decree, — Eight of plaintiff suing 

under the Act. — Under the summary procedure on 
Bills of Exchange Act (V of 1866) the plaintiff is en. 


NEGOTIABLE IE8TBUMEHTS, SUM- 
MARY PROCEDURE ON.-Decree— 
continued, 

titled to claim by his summons and obtain by his 
decree whatever sum, principal and interest, is,nn the 
legal construction of the instrument, dtmiiiudahie. 
Desouza tj. Ranq-aiak .. 6 Mad,, 257 

3, ^ Promissorg note. 

— Consideration . — Emdence. — In a suit nmler the 
Bills of Exchange Act to recover RI,200 on a })r{>- 
missory note the Court gave a decree for RTOO only, 
that being shown to have been the full consideration 
received for the note. Ramlal Mookeiwee v, 
Haean Chandea Dhae 

[3 B. L. R., O. C., 130 : 12 W. E., O. 0„B 

9. Promissorg note 

— Endorsement struck out. — Evidence. ---E plaint was 
presented under Act Y of 1866 by the endorsees of a 
promissory note endorsed as follows : ” Received 

from the Chartered Mercantile Bank. — J. M. Reid, 
Agent.” The note had not been paid wben presented, 
and the endorsement was struck out. Admission of 
the plaint was refused, unless evidence was given 
that the note had been paid, and to explain why the 
endorsement was struck out. As under Act Y of 
1866 evidence could not be received, the plaint was 
not admitted. Chaeteeed Meeoantile Bank v. 
SicoNDE . . . 3 B. L. B,, O, C., 146 

10. Suit on promissory note 

payable by instalments. — Yhere a promissory 
note is payable by instalments, and contains a stipu- 
lation that, on default in payment of the first instal- 
ment, the whole amount is to become due, a suit to 
recover the whole amouiit on default made in payment 
of the first instalment cannot be brought under Act Y 
of 1866. Remeey V. Shillingeoed 

[I. L. B., 1 Calc., 130 

11. Costs. — Suit under MoOO, — Jurist 

diction of Small Cause Court. — In an undefended 
suit brought under Act Y of 1866 on a proinissoi'y 
note for ii342, there was nothing in the petition to 
show that the suit could not have been brought in 
the Small Cause Court, the High Court gave a decree 
for amount of note and costs. Durr v, Fisher 

[8 B,L.B., Ap., 10 

NEGOTIABLE INSTRUMENTS ACT 
(XXVI OP 1881). 

ss. 35, 43. 

See Majoeity, Age of— 

[I. L. R., 7 AIL, 490 

s. 61. 

See Hundi — Endoesemext. 

[I. L. R., 11 Calc., 344 

ss. 93, 94, 98. 

See Hundi— X oTiCE of Dishonour. 

. [XL. R., 6 AH., 78 
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HBPHEW., 

Bee HmDTj La-w—Inseeitanoe— -Special 
■ iiEiES— M ales— JSephew. 

CI.L.B.,2 Calc.,379 
3 Agra, 101, MS, 188 
9 W. B., 463 
15W. B., 70 
eE.Ii. B., SOS 

WEW TRIAB. 

Bee Cases ftoee Small Cattse Cotjet, 
MoPTTSSIL — PlUCTICB AND PeOCEDDBE 

—New Teiais. 

Bee Small Cause Couet, Peesidenoy 
Towns—Pbacmoe and Pbocedule — 
New Teials. 

in criminal case. 

Bee Ceiminal Pbooeduee Code, 1882, 
s. 376 (1872, s. 288). 

[I. L. B.j 1 Eom., 639 

Bee Ee VISION— Criminal Cases— Sen- 
tences . B, Ij. B., Slip. Vol., 488 

See Revision— Criminal Cases— Re- 
trial • • .24 W. R., 24 

I. L, B., 1 Calc., 282 
I. Ij. R., 2 Calc., 405 

HBXI? OP KIIN, CREDITOR OP- 

Bee Cases under Probate— Opposition 
TO AND Revocation of Grant. 

NEXT OP KIN, LIABILITY OP 
SHARE OP, POB BARBED DEBT. 

Bee Administration. 

[I, L. B., 2 Bom., 75 

NEXT OP KIN, PURCHASER 
PBOM— 

See Probate — Opposition to and Revo- 
cation OP Grant. 

[I. L. B., 4 Calc., 360 

NON-ACCEPTANCE. 

Bee Contract— Construction op Con- 
tracts . . 2 B. L. B., O. C,, 154 

[3 B. L. B., O. C., 103 

NON-APPEARANCE, EPPECT .OP— 

See Cases under Appeal — Default in 
Appearance. 

See Cases under Appeal— Ex parte 
Cases. 

See Cases under Civil Procedure 

Code, 1882, ss. 98, 99 (1859, s. 110). 

See Cases under Civil Procedure 

Code, 1882, s. 100 (1859, s. 111). 

See Cases under Civil Procedure 

Code, 1882, ss. 102, 103. 

See Cases under Civil Procedure 

Code, 1882, s. 108 (1859, s. 119). 


NON-APPEARANCE, EPPECT OP— 

tinned. 

See Cases under Civil Procedure 
Code, 1882, s. 158 (1859, s. 148). 

See Cases under Civil Procedure 
Code, 1882, s. 177. 

See Civil Procedure Code, 1882, s. 249 
(1859, s. 217) . 6 B. L.^B., Ap., 65 

Bee Complaint — Dismissal op Com- 
plaint— Effect OP Dismissal. 

[4 Mad., Ap., 8 

6 Mad., Ap., 8 
I. L. B., 6 Calc., 523 

See Cases under Complaint— Dismissal 
OF Complaint — Ground for Dismissal. 

See Insolvent Act, s. 86. 

[8 B. L. B., Ap., 57 

7 C. L. B., 378 

NON-UELIVEEY. 

See Bailment , 1 B. L. B., O. C., 68 
See Cases under Contract. 

See Contract Act, s. 39. 

[L L. B., 4 Gale., 252 
1 Mad., 162 

See Contract Act, s. 51. 

[I. L. E., 4 Calc., 252 

NON-JOINBEB. 

See Parties— Addition op Parties — 
Plaintiffs . I. L. E., 1 All., 453 

NON-PAYMENT OP BENT. 

See Cases under Landlord and Tenant 
— Payment op Rent — Non-Payment. 

NOBTH-WEST PROVINCES LAND 
BEVENUE ACT (XIX OP 1878). 

See Cases under Jurisdiction op Civil 
Court— Rent and Revenue Suits, N.- 
W. P. 

See Res Judicata— Competent Court — 
Revenue Courts. 

[I. L. B„ 7 All., 224 

s. 3. 

See Jurisdiction op Civil Court — 
Rent and Revenue Suits, N.-W. P. 

[I. L. B., 6 AIL, 578 
I. L. B., 8 AIL, 652 

See NT.-W. P. Rent Acts, s. 94, 

[I. L. B., 1 AIL, 512 

See S Am for Arrears op Revenue — 
Setting- aside Sale— Irregularity. 

[I. L. B., 1 AIL, 400 

ss. 43, 83, & 24 : 1 ,— Vendor and 

purchaser, — Agreement, — J nrisdiction of Civil 
Court. — Cause of action. — Assessment of revenue. 
— The purchaser of a certain estate paying revenue 
to Government agreed with the vendors, shortly after 
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HOB^TH-WEST PBOVIHCES XiAHB 
BBVBNUE ACT (XIX OE 1873)-co». 

tinned. 

SS. 43j 83, & ^Al^contmned, 

the sale, that they should retain a certain portion of 
such estate free of rent, and that he would pay the 
revenue payable in respect of such portion. In 1853, 
in a suit by the vendors against the purchaser to en- 
force this agreement, the Sudder Court held that the 
revenue payable in respect of such portion of the 
estate was payable by the purchaser. In 1875, on a 
fresh settlement of the estate, the representatives in 
title of the purchaser applied to the settlement officer 
to settle such portion of the estate with the represent- 
ative in title of the vendors. The settlement officer 
refused this application, but it was subsequently 
allowed by the superior revenue authorities. The 
representative in title of the vendors then sued the 
representatives in title of the purchaser in the Civil 
Court, claiming “ that he might, in accordance with 
the agreement between the vendors and the pur- 
chaser, be exempted from paying revenue in respect 
of such portion, as against the defendants, without 
any injury to the Government : that the defendants 
might be ordered to pay as heretofore such revenue 
and that the defendants might be ordered never to 
V claim or demand from him any revenue they might 
be compelled to pay in respect of such portion.’’ 
Held per SPANKIB, «/., that, assuming that the 
agreeiupnt between the vendors and the purchaser 
was enforceable, the act of the defendants in moving 
the settlement officer to settle such portion of the 
estate with the plaintiff gave the plaintiffi a cause of 
action. Also that, the object of the plaintiff’s suit 
being to obtain a declaration that, as between him 
and the defendants, the latter were bound to pay 
revenue in respect of such portion, the snit was not 
barred by clause (h), section 241 of Act XIX of 1873. 
Also that, although the revenue authorities might 
regard the decision of the Sudder Court as binding 
on the parties then before the Court, for the currency 
of the then settlement, that decision, that settlement 
having expired, and section 83 of Act XIX of 1873 
having come into force, could not control the power 
of the revenue authorities to settle the land in ques- 
tion with the plaintiff who was its proprietor. JSeld 
per OiiD FIELD, y., that, with reference to sections 
43 and 83 of Act XIX of 1873, the Civil Courts 
could not relieve the plaintiS of his liability to pay 
revenue. Seld by the Court that, in the absence of 
proof that the agreement by the purchaser was in- 
tended to extend beyond the period of the settlement 
then current, and that it was binding upon his repre- 
sentatives in title, the plaintiffi could not obtain the 
declaration which he sought, Hiea Lal v. Ganesh 
Fsasad . . , L L. E., 2 All., 415 

SS. 53, 54. 

See Jtjeisdictioh of Civil Cottet— 
Eeistt and Beyentje Suits, N.-W. P. 

[I. L. E., 6 All., 578 

— SS. 62, 91, 94, 241. 

See Jurisdiction of Civil Court— 
Kent and Revenue Suits. N.-W. P. 

[I, L. E., 1 All., 613 


3SrOETH-WEST ' EBOVIlfCES liAlfB 
EEVBBBE ACT . (XIX BE 1873)-c*o«- , 
tinned. 

S.66. 

See Jurisdiction of; Civil Court- 
Rent AND .KEVENUIiI^SUITS,.N,•»■W. P. 

[I.B.E.,1 All., 37.3 
. I.Ii. B.,2 An.,49 

— : S.79. 

See Grant — Power to ORANii 

[I. L. E., 2 All., 545, 732; 

See Jurisdiction of Civil Court- 
Rent AND Revenue Suits, N,-W. P. ■. 

[I. L. E., 2 All., 545, 732 

s, 91. 

See Custom • ■ I, B. B., 8 AB.,.434, 

S.108. 

See Partition — Right to Partition. 

[I. I*. B., 3 AIL, 400 

SS. 112, 113, 

See Jurisdiction of Civil Court- 
Rent AND Kevenub Suits, N.-W. P. 

[I. L. E., 7 AIL, 894 

SS. 113, 114. V 

See Appeal— North-Western Provinces 
Acts . . I. B. E,, 2 AIL, 619 

See Res Judicata— Competent Court- 
Revenue Courts. 

[I. B. E., 2 All, 839 
I. B. E., 5 AIL, 280 

Jprocedure. — Inquiry into oh^ 

jections raising quest ions of title . — When a Collector 
or Assistant Collector has determined to enquire, 
into objections raising questions of title preferred 
under section 113 of the N.-W. P. Land Revenue 
Act, 1873, his proceeding thereupon must he conducted 
as an original suit in a Civil Court. Ranjit Singh 
r. Ilahi Baksh , . I. B, B., 5 AIL, 520 

s. 125. 

See Co-SHAREBS— C ultivation of Joint 
Property . I. B. E., 3 AIL, 818 
[I. L. B., 4 AIL, 515 

■ s. 135. 

See Jurisdiction of Civil Court — 
Revenue Courts— Partition. 

[7 m W., 346 

s. 146. 

See Sale for Arrears of PlEtenue — 
Sale-proceeds . I. B. E., 6 AIL, 112 

s. 188. 

See Pre-emption— Right of Pre-emp- 
tion . . I. L, B., 1 AIL, 277 

S.195. 

See Lunatic . I. B. B., 1 AIL, 476 
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BBTEKTUB ACT (XIX OB 1873)-eo». 

. . tinned, 

— — ss. 194, 195 (Act Vin of 1879, 

■ s, 20). ’ 

■ See Co.ITET, 03? Waeds. 

[X, Xj* 7 AIL, 687 

s. 205. 

See Gfaediak— Bisotjalipied Peopeie- 

toes . I, li. JR., 5 AIL, 264, 487 

' — ^ — ss. 220, 231. 

See N.-W. P, Rent Acts, s. 1. 

[1. L. R., 6 AIL, 170 

^ s. 241. 

Jfbisdiction op Civil Coxtet— 
/ Beutt akb Revenue Suits, N.-W. P 

[I. Ii. R., 1 AIL, 613 
I. X.. R., 2 AIL, 545, 782 
I. L. R., 3 AIL, 191, 367 
I. L. R., 6 AIL, 578 
I. L. R., 7 AIL, 140, 447, 454 
I. L. R., 8 AIL, 552 

(VIII of 1879), s. 20. 

See CouET op Waeds. 

[I. L. R., 7 AIL, 687 

, HOR-TH-WEST PROVIlSrCBS MUm- 
CIPAL IMPROVEMEE-TS ACT (VI 
OP 1868), s. 12. ^ 

See ' H .- W , P, AND OuDH Municipalities 
Act, 1883, ss. 69, 71. 

[1. L. R., 8 AIL, 677 

'NORTH- WESTEB3Sr PROVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OP 1873). 

• — ss. 27, 32, 38. 

See Right op Suit — Obsteuction to 
Public Highway. 

[I. L, R., 1 AIL, 557 

ss. 28, 43. 

See Appellate Couet —Objection taken 

POE PIEST TIME ON APPEAL— SPECIAL 

Gases— Notice op Suit. 

ll. L. R., 1 AIL, 269 

I — — gjiif against Local Govern- 

ment. — Notice of suit. — Where, in a suit against a 
Municipal Committee, the Magistrate of the District 
was impleaded as representing the Local Govern- 
ment, the Court refused to allow the plea that 
the Local Government had not been made a party to 
the suit in accordance with the provisions of section 
28 of Act XV of 1873. The notice previous to suing 
a Municipal Committee for a thing done by them 
under that Act required by section 43 of the Act is 
only necessary where compensation is claimed for 
the thing done. M unicipal CoMMiTTifB op Moead- 
ABAB V. Chatbi Sinqh . I. L. R., 1 AIL, 269 


NORTH-WESTERN PROVINCES ^AND 
^^^^CJIPALITIES ACT (XV 

OP 1873) — continued, 

— s. 38. 

See Public Road . L L. R., 7 AIL, 882 
s. 43. 

See Limitation Act, 1877, s. 22. 

[I. L. R., *2 AIL, 296 

1 - . Suit against Committee for 

declaration of rigU.--^BigU of suit.—Semhle,-^ 
Section 43 of Act XV of 1873 contemplates suits in 
which relief of a pecuniary character is claimed for 
some act done under that Act by a Committee, or any 
ot their officers, or any other person acting under their 
direction, and for which damages can he recovered 
from them personally, and not a suit against a Com- 
mittee for a declaration of the plaintiff's rio-ht to 
reconstruct a building which has been demolished by 
the order of such Committee and for compensation 
ror such deniolishment. Manni Kasaunbhan v 
Ceookb . . , . I. L. R., 2 AIL, 296 

2. -- — — Suit against Municipal 

Committee . — Claim for a declaration of riaht 

Lmitaiion Act (XV of 1877), art. lS0.~Came' of 
certain land belonging to the 
plaintiffs, situate within the limits of a Muiiicipalitv 
applied to the Municipal Committee for perniission 
to establish a market on such land, and such permis- 
sion was refused by the Comniittee on the 2Gth 
November 1878. Meanwliile, the plaintiffs, on behalf 
of the essee and on their own behalf as proprietors 
of such land, applied to the Committee for such 
permission, sending such application by post No 
orders were passed by the Comniittee on such ap- 
plication because it had come by post. On iReh 
April 1879 the plaintiffs sued the Committee for a 
decUratioa of their right to establish a market on 
snch land, and for a perpetual injunction restraining 
the Collector as President of the Committee from 
interfering with their so doing. The cause of action 
alleged was the refusal of the Committee of the 
2bth November 1878. Seld by Siuaet, C. J. on 
the question whether such suit was barred by ’the 
provisions of ' section 43 of Act XV of 1873 not 
having been brought within three months iie.\t ’after 
the date ot the alleged cause of action, that it was 
not so barred, inasmuch as the provisions of that 
section were only applicable to suits brought against 
a Committee for something done under that Act in 
which compensation was claimed, and not to those in 
which compensation was not claimed; and that there- 
fore the present suit was not governed by the provisions 
of that section but by art. 120, schedule II of Act 
rejection of the lessee’s 
apphcation ^ye the plaintiffs a cause of action as 
there was privity between them and the lessee - and 
that, as there was nothing in the Municipal "rules 
prohibiting the presentation of an application bv nosf 
the application of the plaintiffs should not have been 
reoected. by Duthoit, J,, that the suit of 

the plaintiffs \ms governed by the provisions of sec- 
tion 43 of Act XV of 1873, and was therefore beyond 
time. Municipal Committee of Moradahad v Cha- 
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UOETH-WESTEEN PEOVINCBS AKD 
OITDH mUEICIPALITIBS ACT (XV 
OP 1873) — continued* 

. — s, 43 — continued* 

tri Sinffh 'L L, R.^ 1 All ^ 269 ; Mmni Kasaundhan 
V. Crookej /. L* R., 2 All^ 296; and Chunder Sikhur 
Bundopadhya v. Obhoy Churn Bagcli% L L. R,, 
6 Calc., 8, ref erred to. Bbij Mohan Sinoh v* Col- 
LECTOB OF Allahabad , I. L. R., 4 All., 102 

Seld ty the B" nil Bench (reversing the decision of 
Blthoit, «/., and affirming that of Stuart, C.-J.) 
that such suit was not barred by limitation under the 
provisions of section 43 of Act XV of 1873, because 
it had not been brought within three months after 
the date of the alleged cause of action, inasmuch 
as the provisions of that section were only applicable 
to suits brought against a Committee for something 
done under the Act in which compensation was 
claimed, and not to those in which compensation was 
not claimed. JEeld also by the Full Bench (confirm- 
ing the decision of Stuart, C, J.), that the refusal of 
the Municipal Committee to allow the plaintiffs’ 
lessee to establish the market gave them a cause 
of action. Biej Mohan Sinuh v. Collector op 
Allahabad . . . I, L, R., 4 All., 839 

— (XV of 1883) ss. 69, 71.— 

Municipal rules. — Infringement of rules. — Prose* 
eutions. — N.-W. P. Government Notification No. 
8663 dated the 3rd November 1869. — Rule VI) 
Legality of. — Municipal Boards and Magistrates 
should see that before prosecutions are instituted 
under the municipal rules, care is taken that the 
requirements of section 69 of Act XV of 1883 (N.- W. 
P. and Oudli Municipalities Act) are satisfied. A 
District Magistrate, who was also Chairman of a 
Municipal Board, having information that a certain 
person had evaded the payment of octroi duty, direct- 
ed his prosecution for breach of municipal rules. 
The Magistrate in thus causing proceedings to he 
taken, acted wholly of his own motion and authority. 
The accused was tried and convicted under Eule 6, 
Government, N.-W. P., Notification No. 865, dated 
the 3rd November 1869, read with section 45 of Act 
XV of 1873 (N.-W. P. and Oudh Municipalities Act). 
This rule provided that any person evading or abet- 
ting the evasion of the octroi duties specified in a 
schedule, should be deemed to have committed an 
infringement of a bye-law. It purported to have 
been made under section 12 of Act VI of 1868 (Mu- 
nicipal Improvements Act, N.-W. P.), which author- 
ised the making of rules as to the persons by 
whom, and the manner in which, any assessment 
of taxes under this Act shall be confirmed, and for 
the collection of such taxes.” Meld that, assum- 
ing the rule to have been legally made under section 
12 of Act VI of 186 S, which was not clear, and that it 
was saved by section 2 of Act XV of 1873, it would, as 
declared in section 71 of Act XV of 1883 (N.-W. P. 
aRd Oudh Municipalities Act), continue in force until 
repealed by new rules made under such last-mention- 
ed Act, and he deemed to have been made under that 
Act, and its operation was therefore subject to the 
provisions of that Act, and among them to section 69, 
whieh made it a condition precedent to the insti- 
tution of a prosecution against the petitioner, that 


HORTH-WESTBEH BROVIITCES' ABB' 

OUDH MUHICIPAUCTIES ACT 'CXV 

OE 1873) — continued* 

— <XV of \ 1883)s SS. 69, 71— 

nued. . , , . ■ 

there should be a complaint of the Municipal Board 
or of some person authorised by the Board in that 
behalf. Eeld that the position of the Magistratt‘ of 
the district in connection with section 69 was neither 
better nor worse than that of any otlier member of 
the Board, and unless he had been duly authorised ]>y 
the Board as a Board, be bad no more locus standi to 
cause a prosecution to be instituted personally than 
any other individual member j and the words of sec- 
tion 69 being mandatory, and the petitioner hav- 
ing from the outset urged tliis objection to the lega- 
lity of the proceedings, he was entitled to the benefit 
of it now, and the conviction was illegal and must be 
set aside. Quebn-Embbess®.YusueKhan 

[I.I,.E.,SAiI.,677' 

HORTH-WESO? HBOVIHOES REITT? 

ACTS (XVIII OE 1873 AHD XII OF 

1881). 

Bee Arbitration— Aebitbation under 
Special Acts and liEauLATiONS— N.- 
W. P. Rent Act. 

[I. L. B., 2 All., 119 
See Limitation Act, 1877, s. 14. 

[I. L. B., 1 All., 254 

1, — Application of the Civil Pro- 

cedure Code to suits in the Revenue Courts, — Civil 
Prooediwe Code3 18773 ^5, 373. — Suit3 With- 

drawal of. — Relinquishment of part of claim. — Held 
by the Full Bench (Stuart, C.J., dissenting) that 
the Courts of Revenue in the North-Western Pro- 
vinces, in those matters of procedure upon which the 
Rent Act of those Provinces (Act XII of 1881) isr 
silent, are governed by the provisions of the Civil 
Procedure Code. The principle of decision in Nil* 
moni Singh Leo v. Taranath Mukerjee^ I. L. R.y 
9 Calc. 3 295^ followed. Meld, therefore, that the pro- 
cedure provided by sections 43 and 373 of the Civil 
Procedure Code is applicable to suits tried under the 
N.-W. P. Bent Act, 1881. Madho Prakash Singh 
V. Mueli Manohar. Hiea Singh v. Maeund 
Singh . . . . I. L. B., 5 AIL, 406 

2. — ^ Application of the Civil 

Procedure Code to suits in the Revenue Court . — 
Judgment in accordance with award. — Appeal.-— 
Act XIX of 1873 (W- W. P. Land Revenue Act), ss. 
22O3 231. — The provisions of the Civil Procedure 
Code relating to awards are not applicable to suits 
under the N.-W. P. Rent Act, 1881, the matters in 
dispute ill which have been referred to arbitration, as 
section 96A of that Act specifically imports into it 
the procedure of the N.-W. P. Land Revenue Act 
with regard to arbitrations. Fahimunnissa v, 
Ajudhia Prasad . . I. L. B., 6 AIL, 170 

1, 2. — Procedure . — Case begun 

while Act XVlIIof 1873 teas in force. — The question 
whether land held by a person whose proprietary 
rights in a mehal have been sold in execution of a 
decree while Act XVIII of 1873 was in force, was 
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held by him as sir at the time of such sale, must be 
determined by that Act. Haui Das v. Ghansham 
Nabain, : ■ . , , , ■ I. L, E., 6 All., 286 

2# — and S. 9, — Procedure. — 

Landholder and tenant. — Sale of occupancy right in 
ea^ecution of decree. — Meld that a landholder who had 
attached the occupancy right of an occupancy tenant 
in certain land in execution of a decree before Act XII 
of 1881 came into force, was not entitled under section 
2 of that Act to bring such right to sale after that Act 
came into force, that section not saving the right of 
a landholder to bring such a right to sale in execu- 
tion of a decree, and section 9 of that Act expressly 
prohibiting the sale of such a right in execution of a 
decree. Naik Eam SiNan d. Mubli Dhae 

[I. L. E., 4 All., 371 
Mubli Eai v. Dedei . I. Ii. E., 7 AIL, 851 

- — S. 3.— (S/r land. — Settlement . — Land 

recorded as sir during the progress of a settlement of 
the district in which it is situate is not sir land as 
dehned in section 3 (4) of Act XVIII of 1873. Such 
land does not become sir land within the meaning of 
that definition until the settlement is closed and 
confirmed. Habi Das u. Ghansham Naeain 

[I. L. E., 6 AIL, 286 

— — s. 4. 

JuBiSDiCTiON OE Revenue Couet— 
F. Kent and K’evenue Cases. 

[1. L. E., 3 AIL, 81 

ss. 5 & 6. 

. See Enhancement oe Rent — Exemption 

PEOM Enhancement by unifoem pay- 
ment OF Lent, &o. — Variation by 

CHANGE IN NATUEE OF KENT, &0, 

[1. L, E., 1 AIL, 301 

s. 7. 

See Landlobd and Tenant— Peopeety 
IN Tbees planted on Land. 

[I. L. E., 8 AIL, 467 
See Landlobd and Tenant— Tbanspee 
BY Landlobd I. L. E., 8 AIL, 189 
See Right of Occupancy — Tbansfee of 
Right . I. L. E., 1 All., 448, 459 
I. L. E., 2 AIL, 735 
1. L. E., 6 AU., 54 
1. L. E., 7 AIL, 633 

— Mx-proprietary tenant. — Vos» 

session of sir landy Might to. — Since Act XVIII of 
1873 came into force a co- sharer entitled to obtain by 
pre-emption the proprietary right of another co-sharer 
is not entitled ordinarily to a decree against the ven- 
dor for possession of the sir, hut only for the posses- 
sion of the proprietary right iu the sir. He is, how- 
ever, entitled to possession of the sir land as against 
the vendee, Baldeo Fandey v* Jhabi Kuab 

[7 N. W., 334 
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2 . Usufructuary mortgage . — 

'Ex-proprietary tenant. — Sir land. — Held by the 
Full Bench (Oldfield and Bbodhubst, JJ., dis- 
senting) that a person who creates a usufructuary 
mortgage of zeinindari property becomes an ex-pro- 
prietary or occupancy-tenant of the sir land under 
section 7 of the N.-W. F. Rent Act (XII of 1881). 
Per Pethekam, C.J. — A usufructuary mortgagee 
is, for the time being, the proprietor of the pro- 
perty, inasmuch as a proprietor is the person entitled 
to exclusive possession at the time j and the inten- 
tion of the Legislature, as expressed in section 7 o£ 
the Rent Act, is that when a zemindar ceases to be 
entitled to occupy the sir land as proprietor, he shall 
have the right to occupy it as an ex-proprietary 
tenant under section 5. JBhagwan Singh v. Murli 
Singh L L. R., 1 All., 549, dissented from. Per 
Steaight, J. -- The words lose and “ part with” in 
section 7 of the Rent Act were intended to cover all 
cases in which a proprietor of land has either volun- 
tarily or by operation of law depirived himself perma- 
nently or temporarily of the power to exercise full 
proprietary right over his property. Per Mahmood, 
J. — The meaning of the words ‘‘ proprietary rights ” 
in section 7 of the Rent Act is equivalent to that of 
the term “full ownership,” corresponding tp domh 
nium in the Roman law and fee-simple estate in 
English law. The right of a usufructuary mort- 
gagee cannot be called proprietorship; and, having 
regard to section 58 of the Transfer of Property Act, 
the execution of a usufructuary mortgage does not 
amount to a transfer of the proprietary right. The 
word “lose” as used in section 7 of the Rent Act 
means the transfer of proprietary rights otherwise 
than by the will of the owner iu consequence of some 
incident of law. The term “ part with ” is a general 
expression including both absolute and temporary 
alienation ,• and a usufructuary mortgage is a “ part- 
ing with” some of the incidents of ownership, and 
falls within the purview of section 7, inasmuch as the 
rights of possession and of the enjoyment of the 
usufruct are transferred from, the mortgagor to the 
mortgagee, though such a transfer does not amount 
to a total alienation of - proprietorship. Mhagioan 
Singh v. Murli Singh, I. L. M., 1 All., 549, dissented 
from. Gopal Pandey v. Parsotam Mas, I. L. M., 
5 All., 121; Ganga Min v. Mhurandhar Singh, I. L. 
R.,5 All., 495 ; and Gulab Mai v. Indar Singh, I. L. 
M., 6 All., 54, referred to. Per Oldfield, J. — The 
words “ lose or part with his proprietary rights in any 
mehal ” in section 7 of the Rent Act, mean a loss or 
parting wdiicli divests absolutely of all proprietary 
rights, leaving no interest of a proprietary kind in 
the mehal ; this does not happen in a usufructuary 
mortgage, and therefore the latter is not a loss of or 
parting with proprietary rights, within the meaning 
of section 7. Bhagwan Singh v. Murli Singh, I. L. 
M., 1 All., 549, approved. Per Beodhuest, J . — The 
word “lose” in section 7 of the Rent Act means 
involuntarily lose, as, for instance, by auction sale, 
and part with ” means voluntarily and entirely 
divested of by means, e.g., of gift or private sale. 
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** Proi^rietary rights means the whole of the proprie- 
tary rights,* and a nsufructnary mortgagor of zemin- 
dari property cannot he said to have lost or parted with 
his proprietary right therein, and therefore does not, 
under the provisions of section 7 of the Bent Act, be* 
come an ex-proprietary or occupancy tenant of the sir 
land. Injdar Sen v. Natjbat Sustgh 

[I. L. B., 7 All., 553 

3 ^ ISx-proprietary tenancy, 

—The words “held by him as sir” in section 7 
of Act XII of 1881 (N.-W. P. Bent Act) must be 
construed to mean land belonging to him, or to which 
he was entitled, as sir, and as literal an interpreta- 
tion should be placed upon these words as is consis- 
tent with the canons of construction. In 1879 one 
of the defendants sold a one-third share of certain 
sir land in a village to the plaintiff, who, at that 
time, was in cultivatory possession thereof under a 
deed of mortgage executed in his favour by the same 
defendant in 1877. The plaintiff alleged that, after 
the sale, he cbntinued in possession of the sir land till 
1884, when he w^as dispossessed thereof by the defend- 
ants. He sued for recovery of possession of the laud. 
Held that the defendants, being ex-proprietary ten- 
ants of the land in dispute, were entitled to hold 
possession thereof, by operation of law, with refer- 
ence to the terms of section 7 of the X.-W. P. 
Kent Act,* and the plaintiff's contention that be- 
cause for four or live years the defendants failed to 
assert their ex-proprietary tenant rights, they were 
debarred from doing so, could only he well founded if 
there had been any provision either in the Limitation 
Act or the Bent Act creating such a disability. Eeld 
also that, notwithstanding the fact that the plaintiff 
was in possession of the land in dispute as mortgagee 
at the time of the sale, and continued in possession 
afterwards, his vendor must be taken to have “ held ” 
the land as his sir at the time of the sale of his pro- 
prietary interest, within the meaning of section 7 of 
the Bent Act. Haejas n. Babha Kishan 

[I. R., 8 AIL, 256 

4^ Transfer of TroTeriy Act 

{IV of 1882)) ss. 41) 48. — Transfer hy ostensible 
owner. — Meaning of ^^heldT — Statute) Construc- 
tion of. — Eetr aspect ive effect. — Mortgage of sir 
land before passing of Act XV III of 1873 . — 
Sale of mortgagors rights while that Act teas 
in force. — Right of mortgagee , — In 1869 A. and 
J.) two co-sharers of a moiety of a 10 hiswas 
share in a village {F. and W. being also co-sharers 
in the same moiety), joined with jBT., the holder 
of the other moiety, in giving to K. a usufruc- 
tuary mortgage of 87 highas of land, being the whole 
of the sir land appertaining to the 10 hiswas share. 
The deed of mortgage authorised the mortgagee to 
retain possession of the land until payment of the 
mortgage-money, and to receive profits in lieu of 
interests: and he obtained possession accordingly. In 
1872 F.) W,) and A. gave to other persons a usufruc- 
tuary mortgage of their 5 hiswas share, together 
with a moiety of the 87 highas of sir land ; and it 
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was stated in the deed that half the mortgage-monoy 
due to AT. on the mortgage of 1869 was diu‘ liy the 
executants, and that they accordingly left th€^ same 
until the mortgagees in order that the latter might 
redeem. In November 1876 E.^s 5 hiswas share, 
together with its sir land, was sold in execution of a 
decree. Subsequently, K.) alleging that the mort- 
gagees under the deed of 1872, and the purchasers 
under the execution-sale of 1876 had dis]ios8essed 
him, and that his mortgage debt had not been ])ai(l, 
sued to recover possession of the 87 highas of sir land, 
by virtue of liis mortgage deed of 3869. The Court 
of first instance held that the plaintiff was not enti- 
tled to enforce his mortgage in respect of F.^s and 
TV.’s share in the 87 highas, because they were not 
parties to the deed of 1869. The lower Appellate 
Court further held that from the date of the execu- 
tion sale of November 187 Q E. became an ex-pro- 
prietary tenant of his sir land, and that to give the 
plaintiff possession thereof would he contrary to the pro- 
visions of section 7 of Act XVIII of 1873 (N.-W. P. 
Bent Act). Eeld that, inasmuch as it was clear that at 
the time when the|mortgage-deed of 1869 was executed 
F. and TV. were aware of the transaction which made 
K. the mortgagee, under the deed, of the whole pro- 
perty, and that, knowing this, they allow'ed the pos- 
session of A., J., and to appear as if covering the 
entire zemindari rights in- the 10 hiswas share of the 
sir land, and inasmuch as the statements contained 
in the mortgage-deed of 1872 were an admission on 
the part of F. and TV. that the mortgage of 1869 was 
executed with their consent, the equitable doctrine 
contained in section 41 of the Transfer of Property 
Act applied to the case and F, and TV. had i!b de- 
fence, either in law or in equity, to the plaintiff's suit; 
with reference to their shares, and for the purpose of 
obviating the lien of 1869. Mamcoomar Koondoo 
V. MoqueeU) 11 B. L. i2., 45, referred to. Fer Mah- 
MOOD, J.) with reference to the effect of the execu- 
tion-sale of November 1876, in regard to the pro- 
visions of section 7 of Act XVIII of 1873, that the 
general rule that statutory provisions have no re- 
trospective operation did not apply to the case ,* that, 
by reason of the sale, AT., who had proprietary rights 
in the inelial, and held the 5 hiswas share of the 
sir as such (the ivord “ held ” as used in section 7 of 
the Bent Act not being confined to manual or phy- 
sical holding), lost his proprietary rights, and so 
became an ex-proprietary tenant of the land belong- 
ing to him at that time ,* that although the mortgage 
of 1869 must not he so affected as to deprive the 
mortgagee of all his rights, yet by the terms of section 
7 of Act XVIII of 1873, and by virtue of the sale 
his means of ^benefiting by the mortgage were neces- 
sarily changed ; that neither the preamble nor section 
1 of the Act contained any saving danse which ivonld 
justify the interpretation that all the conditions in- 
cluded in a nsufructnary mortgage are to be exempt- 
ed from the operation of the Act, or of section 7 in 
particular, merely because the mortgage w’as a sub- 
sisting one ; that under these circumstances posses- 
sion must be given to the plaintiff of such rights as 
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:'M. liad at tlie time of tlie mortgage subject only to 
riglits as an ex-proprietary tenant; tliat the 
rights of the purchaser of B.^s share under the sale 
were subject to the mortgage of 1869 ; and that, by 
virtue of the rule enunciated in section 48 of the 
Transfer of Property Act, the rights of the mort- 
gagees under the deed of 1872 must give way to the 
Incidents of the prior deed of 1869, both mortgages 
being usufructuary. TulsM v. Eadha Kishan, Week- 
ly Botes^ AU.t 1886, p, 74, referred to. Per Tyrrell, 
e/., that in 1876, by reason of the execution sale, the 
sir rights and intex’ests of M, mortgaged by him in 
1869, as such, went out of existence, and assumed 
a different character; that over that tenure in its 
altered character the plaintiff, though he still had 
his mortgage charge, had not, in the existing state of 
the law, a right to physical possession of the actual 
land; and that, subject to this new right of Af.Vthe 
plaintiff retained his mortgage charge of 1869 over 
the zemindari interest in the portion of the land 
acquired by S/s vendees. Kara mat Khan v. Sami- 
HL-BIK . . . .1. 3li. K., 8 AIL, 409 

5^ — and s. 14.— for pro- 

fits, — Ex-proprietary tenant. — 8ir land held joint- 
ly, -^JL certain mehal, of w^hich the plaintiff in this 
suit claimed a one -third share of the profits for a 
certain year, belonged in equal shares to the defend- 
ant (lambardar), and 8, and R., his two brothers, 
who had certain sir land in partnership. The plain- 
tiff had acquired the share of 8. by auction-purchase, 
8, thus becoming an ex-proprietary tenant. The sir 
land was not included in the rent-roll of the mehal, 
but was admitted by the defendant to be assessable 
‘with rent at a certain rate per bigha. Held that, 
whatever might be the course proper to be taken for 
the purpose of assessing such sir land or SJ's share 
of it with rent, and notwithstanding that such course 
had not been taken, the plaintiff was entitled in this 
suit to claim and obtain' his share in the profits of the 
sir land. Muhammad Ali v. Kalian Singh 

[I. L. B.,1 A1L,659 

s, 8. 

8ee Bight op Occupancy— Acquisition 
OP Bight — Mode op Acquisition. 

[I. L. B., 4 AIL, 157 
See Bight op Occupancy— Acquisition 
OP Bight— Subjects op Acquisition. 

[I. Ii. B., 7 AIL, 586 
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Eetermination of rent. — Land- 
lord and tenant. — “ May apply. — The words “ may 
apply in section 14 of Act XII of 1881 mean shall 
apply if the landholder wants to procure such a 
determination of his tenant’s rent as would give liiiii 
a title to sue his tenant under that Act for arrears of 
rent, and if he cannot get the rent arranged between 
himself and his tenant by other legitimate means, 
such as an amicable settlement bet-ween themselves 
or the like. Bam Prasad Bai x. Dina Kuar 

[I.Ii.B.,,^^AlL, 515 


— s. la 

See Landlord and Tenant — Accretion 
to Tenure . I. Ii. B., 6 AIL, 260 

— s. 21. 

8ee Enhancement op Bent— Liability 
to Enhancement— Construction op 
Documents as to Liability, &o. 

[I, L. B., 3 AIL, 365 

— s* 29* 

See Plaint— Return op Plaint. 

[I, Ii. B.,3A1L, 766 

— s, 30. 

See Grant— Power to Grant. 

[I.Xi. B.,2 AU.,546, 732 

— s. 31. 

See Landlord and Tenant — Abandon- 
ment OR Relinquishment op Tenure, 
[I. D. B., 7 AIL, 487 

See Landlord and Tenant — Accretion 
TO Tenure . I. Ii. B,, 5 AIL, 260 

— s. 34. 

See Landlord and Tenant— Accretion 
TO Tenure , I, L, B., 5 All., 260 

— ss. 36-89. 

See Jurisdiction op Oitil Court — Rent 
AND Revenue Suits, K.-W. P. 

[I. L. B., 3 AH., 521 

See Res Judicata— Competent Court — 
Revenue Courts . I. Ii. B., 4 AIL, II 

— s. 39. 

See Res Judicata— Competent Court— 
Revenue Courts. 

[I. X.. B., 2 All., 428 
I. Ii. B., 3 AIL, 81, 521 


See Cases under Right op Occupancy — 
Teansper op Right. 

— s. 14, 

See s. 7 . . I. L. B., 1 AIL, 65.9 


— ss. 8 & 9. 

See Right op Occupancy— Transpeb op 
Eight . .1. L. B., 7 AIL, 866 

— s. 9. 

See Landlord and Tenant— Property 
IN Trees planted on Land. 

[I. L. B., 6 AIL, 19 
See Landlord and Tenant — Abandon- 
ment OR Relinquishment op Tenure, 
[I. L. B., 7 AIL, 847 
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Bee JuRiSDiCTioK of Civil Court- 
Bent AND Eevenub Suits, N.-W. P.“ 
[I. I*. B., 3 All., 85 

^ — — s,'5e. 

See Vendor and Purchaser— Lien. 

[I. L. B., 3 All., 433 

s.'93. 

Bee^.m * * I, Ii. B., e AIL, 503 

Bee Interest —Miscellaneous Cases— 
Mesne Profits. 

[I. L. B., 1 All., 261 

Bee Jurisdiction of Civil Court — 
Eent and Revenue Suits, N.-W. P. 

[I. L. B., 2 AH., 429 
I. Ii. B., 3 AU., 66 
I. L. B., 6 AIL, 81 
I. Ii. B., 7 All., 256 
I. Ii. B., 8 AIL, 446 
(See Jurisdiction of Revenue Court — 
B.-W. P. Rent and Revenue Cases. 

[I. Ii. B., 1 AIL, 217, 512 
I. Ii. B., 4 AIL, 412 
I. L. B., 3 AIL, 144 
I. Ii. B., 5 All., 438 

X. g. 93 (B ). — Recorded co-sharer 

— RLeld that a co*sliarer of a mehal whose share w-as 
recorded in shamilat ” with all the other pattidars, 
hut was not specifically defined in the kliewat in 
a fractional or separate form, w&s a “ recorded co- 
shareiV^ within the meaning of section 93 (A) of the 
N.- W. P. Rent Act (XII of 1881). Shib Shankar 
Lal V, Banaesi Das . I. L. B., 7 AIL, 891 

2, Village expenses. — Rlxpenses 

of cultivating sir land held in partnership hy plain- 
tiff and defendant, — A recorded co-sharer of a mehal 
sued the luinherdar for his share of the profits of the 
mehal for the year 1286 Fasli. At the time of the 
institution of the suit, the profits for 1287 and 1288 
also ’were due, but no claim was then made in respect 
of them. The suit w%as struck olf on account of the 
non-appearance of the parties under section 140 of 
Act XII of 1881 (N.-W. P. Rent Act), with leave 
to the plaintiff to bring a fresh suit. Subsequently 
the plaintiff brought a suit against the same defend- 
ant for his share of the profits of the mehal for 1287 
and 1288 Fasli. JSLeld that the Courts below had 
properly refused to deduct from the plaintiff^s claim 
as “village expenses'' within the meaning of sec- 
tion 93 (Ji) of the Rent Act certain charges on ac- 
count of the expenses of cultivation of sir land held 
in partnership hy the plaintiff and the defendant. 
Mulohand c. Bhikari Das . I. L. B., 7 AIL, 624 

— ; — ; B*B4:*---Act XTXofl873, s. 3, el S.— 

Zvmtiation. — Rxpiration of agricultural year, — Suit 
by eo-sharer for profits.-— JDate of talcing account 
and dimding profits,— Eeld by the majority of the 
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— s, 94 — coniimed*'. ■, ' ' 

Full Bench that the share of a co-slmrer in an undi- 
vided mahal of the profits of the mehal for any agri- 
cultural year are due to him from the luniherdar as 
soon as, after the payment of Government revenue 
and village expenses, there is a divisildc surplus in 
the hands of the lumberdar, unless by agreement or 
custom a date is fixed for taking the accounts and 
dividing the profits, in which case any divisible sur- 
plus which may have accrued prior to tluit date is 
due on that date, and the divisible profits in respect 
of any arrears which may be collected after that 
date are due when they reach the hands of the lum- 
berdar or his agent. pe?* Stuart, C. */., and 

Spankie, J . — That where by agreement or custom 
there is no date fixed for dividing such profits, the 
share of a co-sharer becomes due on the last day of 
the agricultural year as fixed by Acts XV HI and 
XIX of 1873. Bhikhan Khan x, Ratan Kuab 
lI.Xi.B.,1 AE.,512 

s. 95. ■ ■ 

Bee Cases UNDER Jurisdiction of Civil 
Court— Rent AND Revenue Suits, M,- 

W. P. 

See Jurisdiction OF Revenue Court — 
N,-W. P. Rent and Rrvenub Cases. 

[I. L. B., 8 AIL, 62 
See Landlord and Tenant-Transfer 
BY Landlord . I. L. B., 8 AIL, 189 

s. 96A, 

See s. 1 . . I. L. B., 6 AIL, 170 

— s. loa 

See Co- SHARERS— S uits by Co-sharers 
with RESPECT TO THE JoiNT PROPERTY, 

[I. Ij, B-., 2 AIL, 264 
I. B. B., 6 AIL, 576 

SS. 128 (a), 140 , — Judgment hy de - 
fault . — Appeal . — Section 128 (a). Act XII of* 1881 
(JST.-W. P. Rent Act), refers to the procedure de- 
scribed in sections 124, 125, 126, when no appearance 
has been put in on the day fixed by the summons or 
proclamation for the appearance of tlio defendant, or 
on any snhseciuent day to which tlie hearing of the 
case may he adjourned prior to the rec(U’ding of an 
issue for trial, and not to subsequent non-appearance 
of parties on a day fixed for trial of issues, to which 
section 140 relates. Muhaivimad Abdul Pahaian 
Khan v. Muhammad Qutab-ud-din 

[I. L. B., 6 AIL, 446 

s. 140. 

See s. 12S . . 1. 1,. E., 6 All., 446 

s. 148, 

See AppeaIi-Noeih- Western Pbotinces 
Acts . . I. E E., 3 All., 63 

[I.L.E.,4 AIL, 287 
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Bee JuEiSDicTiOF 03? Cmi- Coitet— 
Bent ahe Beyenue Suits, N.-W. P. 

[I. L. B., 5 All., 503 
I. L. B., 6 AIL, 81 

^ — :b.i49.. 

. Bee Riq-ht oe Oootjpanct-'Teanseee 

OE Eight , I. L. B., 7 All., 691 

' — ^ ss. ' 171, 177, and s. 93 (i).— Groc- 
er revenue. Assignee of. — Mehal not charged 

where the revenue is assigned.'— Act XIX of 1873, 
s, 167. — Muafidars or assignees of Government re« 
venue are not in precisely the same position as Gov- 
ernment itself would have been, and possessed of 
identical rights and powers, in respect of the re- 
covery «of arrears of revenue due to them, arrear 
of assigned revenue is not a prior charge on the pro- 
perty in respect of which it is payable, against all 
the world. The effect of the provisions of sec- 
tions 93 (i), 171, and 177 of the N.-W. P. Bent Act 
(XII of 1881) is to show that what the Legislature 
contemplated was to place the revenue assigned to a 
muafidar upon the same footing as rent ; that, there- 
fore, in order to recover an arrear of revenue, a mua- 
fidar must bring a suit in the Eevenue Court ; that, 
upon obtaining a decree, he may apply for execution 
against the immoveable property of the judgment- 
debtor ; that, where such property is a mehal, the 
Collector may make certain arrangements for dis- 
charge of the dehtj and that, failing such arrange- 
ments, such immoveable property may he sold, sub- 
ject to any incumbrances there may be upon it. 
Bithal Dass V . Haephue . I, Xi. B., 6 All., 503 

s. 177. 

See s. 171 . . 1. 1*. B., 6 All., 503 

See Peb-emptiof— Right op Pee-emp- 
Tioif . . I. L. B., 1 AIL, 277 

s. 183. 

See Appeal— Noeth-Westeeit Peovinces 
Acts . . I. Xt. B., 4 AIL, 237 

s. 189. 

See Appeal— Noeth-Westeef Peotifces 
Acts • . I. Xi. B., 6 AIL, 398 

[I. Xi. B., 1 AIL, 366 

s. 191. 

See Appeal — Noeth-’Westeef Peovifces 
Acts . . I. L. B., 6 AIL, 309 

S3, 206, 207. 

See JuEiSLiCTiOF OP Bevbfue Couet-^ 
N.«W. P. Reft afd Bevefub Cases. 

[X. Ii. B., 1 All., 512 
X. Ii. B., 4 AIL, 379 
I,Ii.B., 5 A11.,191 


HOBTH-WEST PBOVUSTOES ■ BEHT 

ACTS (XVIII OE 1873 .AMD XII OE 

1881 ) — continued. 

ss. 206, 208. , 

See SUBOEDIFATE JUDGE. 

[I. X.. B., 6 All., 36, 295 

s. 207. 

See Appellate Couet— Evilefce afb 
Allitiofal Evilefce of appeal. 

[I. X,. B.,6 AIL, 440 

s. 208. 

See JUEISLICTIOF op Revefue Couet— 
N.-W. P. Reft afl Bbventje. Cases. 

[I. L. E., 5 AIL, 438 

See Bemafl — Geoufl pob Rem afl. 

[I. Ii. B., 5 AIL, 433 
I. Ii. B., 6 AIL, 378, 440 

1, ; — 5 . 209. — Zand in mehal held 

hy the luonherdar as Ichud-kasht ’’ at a nominal ren^ 
tal. — Liahility of Imnherdar to co-sharer for profits. 
— The land in a certain mehal was recorded as held hy 
Af.,the lumberdar, as “khnd-kasht^^ at a certain no- 
minal rental. For two years in succession M. sublet 
such land in part or in whole for a less amount than 
such nominal rental ; the third year such land lay 
fallow. Certain persons sued as co-sharers in the 
mehal to recover from M. their share of the profits 
on account of such years. M. set up as a defence to 
the suit that there were no profits — on the contrary, 
a small loss. The lower Courts held M. answerable 
for the rental recorded. Meld that it was doubtful 
whether the provisions of section 209 of Act XVIII 
of 1873 were applicable in the present case, and 
that, even if such provisions were applicable, the 
lower Courts having neither found that more was 
realised from the land than had been accounted for 
by M., nor that the failure to realise more was owing 
to gross negligence or misconduct on his part, the 
decree of the lower Courts could not be sustained. 
Mafgal Khaf V, Mumtaz Ali 

[I. Ii. B., 2 All., 239 

2. Suit by co-sharer for profits, 

— Burden of proof . — When a co- sharer claims a divi- 
dend on the full rental of the mehal, and the Inmber- 
dar pleads in reply that the actual collection fell 
short of that rental, the burden of proof lies on the 
co-sharer to show that the deficient collection was 
attributable to the conduct of the lumberdar, in the 
sense of section 209 of the N.-W. Provinces Rent Act 
(XII of 1881), before he can succeed in getting a 
decree for a sum in excess of the actual collections, 
Bhafae Singh v, Chaif Sukh 

[I. L. B., 8 AIL, 61 

IsTOTE OP JUDGMENT TO EXPLAIN* 
DECREE. 

See Deceee — Cofsteuctiof op Deceee — 
Gpfeeal Cases. 

[X. Ii, B., 1 Bom., 158 
NOTES OP EVIDENCE. 

See Teafspee op Ceimifal Case— Gefe- 
EAL Cases . 15 B. L. B., Ap., 14 

[I. L. R., 1 Calc., 358 
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MOTIOE. 

Bee HiisrDtr Law— Maintenance— E ianT 
TO Maintenance— Widow, 

[I. L, E., 2 Bom,, 404 
8 B. Ii, R., 225 
20 W. R., 126 
8 B. L. R., 11 
I. Xj!. R., 1 Calc., 865 

See Sbetice oe Summons. 

[15 W. R., 270 
12 W, R., 865 

See Cases undee Vendor and Pue- 
CHASBE— Notice, 

by Municipality. 

See Bombay District Municipalities 
Act, s. 74 . I, L. R., 2 Bom., 527 

of abandonment. 

See Insueance— Maeinb Insueance. 

[6 B. Ii. R., 218 : S. C. on appeal 
7 B. Ii. B., 347 
Bourke, O. C., 391 

— — of action. 

See Bengal Municipal Act, 1864, ss. 77, 
81,87 . . . 7W.B.,213 

[9 W, R., 279, 562 

See Bombay District Municipalities 
Act, s. 86 . I. Ij. R., 7 Bom., 899 
I. Ii. R., 8 Bom., 142 

See Calcutta Municipal Act, 1863, 
s. 226 . . . 8 B. L. R., 265 

of appeal. 

See Company— Winding up— General 
Cases , . I. li. B., 4 Calc., 704 

of deposit or payment into 

Court. 

See Bengal Bent Act, 1869, s. 31, 

[I. Ii. R., 4 Calc., 714 

of dishonour. 

See Bill op Exchange . 1 W. R., 75 

[2 W. R., 214 
3 B. L. R., A. C., 198 
7 B. L. B., 431, 434, note 

See Cases under Hindu Law, Contract 
— Bills op Exchange. 

See Cases under Hundi— Notice op Dis- 
honour. 

See Mahomedan Law— Bill op Ex- 
change . 7 B, Ii. R., 434, note 

- of enhancement. 

See Cases under Enhancement op Bent 
— Notice op Enhancement, 

See Kabuliat— Bequisitb Prelimina- 
ries to Suit. 

[B. L. R., Sup. Vol., 25, 202 
W. R., 1864, Act X, 2, 37, 60 
4 W. B., Act X, 5 
5 W. B., ActX, 88 


270TICB— , 

of fexecution* 

See Cases under Execution' op Decree 
—Notice op Execution. ' . 

See Limitation. Act, '1877,' art. 164 
(1871, ART. lo7). 

[I. Ii. B., 2 Calc., m 

See Cases under Limitation Act, 1877, 
ART. 179 (1871, ART. 167; 1859, s. 20)— 
Notice OP Execution. 

* of foreclosure. 

See Cases under Mortgage— Foreclo- 
sure— Demand AND Notice op Fore-', 
closure. 

^ of meeting. 

See Bombay District Municipalities 
Act, s. 11 . I. Ii'i E., 7 Bom,, 399 

of proceedings. 

See Company— Winding up— General 
CasesI . , I. Ii, B., 5 Bom,, 223 

See Cases under Possession, Order op 
Criminal Court as to— Notice to 
Parties. . 

iSee SuBTEY Award • SW. E., 7 

of relinquishment. 

See Belinquishment op Tenure. 

[7 B. Xi. R., Ap., 11 
W. B,, 1864, Act X, 9 
8 W. B., 220 
11 W. B., 456 

— of sale. 

See Cases under Sale por Arrears op 
Bent— Setting aside Sale— Irregu- 
larity. 

— — Service of— 

See Cases under Sale por Arrears of 
Bent— Setting aside Sale— Irregu- 
larity. 

of suit. 

See Company — Winding up— General 
Cases , . I, L. R., 5 Bom., 223 

See Madras Towns Improyement Act, 
1871, s. 168 . I.L. B., 2Mad.,124 

See N.-W. P. and Oudh Municipalities 
Act, ss. 28, 43 . I. L. B., 1 Ail., 269 

See Official Trustee. 

[I. Ii. R., 7 Calc,, 499 

of title. 

See Cases under Vendor and Pur- 
chaser-Notice. 

of trust. 

iSee Limitation Act, 1877, art. 134 (1871, 
ART. 134) , I. Ij. B,, 1 Bom., 26 
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WOTICE — continued, 

; — • Service of- 


tSee Cases ukdeb Enhakoemekt or Eent 
—Notice or Eithanoemeht—Sebyice 
OP Hotice, 


- — to prosecutor of transfer of case, 
Teaespeb op CBiMmAE Case— 
Gbnebal Cases. ■ 

[I.Ii. B.,lCalc., 356 

— to quit 


Cases VEBEB Latolobd AND Tenant 
“—Ejectment — Notice to Quit. 

H'OTIFTCATION'S (GOVEEHMENT). 

See Embankments. 

[I. L. E., 11 Calc., 570 
See Gamblino , . 21 W. E. Cr,, 23 

See Stamp Act, 1879, s. 12. 

[I.L,B.,6 Bom.,188 

M0'¥ATI0355r. , 

See Bond • , 9 B. L. B., 364 

[13 B. L. E., 509 
2 3Sr. W., 37 
2C.L. E., 565 
See Limitation Act, 1877, art. 73 (1871, 
ART. 72) . I. L. E.j 1 Bom., 503 

«HOW ONT HEB PASSAGE,*’.MEAHINrG 
. OF—., 

See Charter Party , 8 B. L. B., 544 
NEISAHCE, 

Col, 

1. Misoeilaneotjs Cases . . , 4094 

2. Under Criminal Procedure Codes 4094 

3. Public Nuisance UNDER Penal Code 4112 

See Gamblino . 7 Bom,, Cr., 74 

See Injunction— Special Cases — Nui- 
sance , ' . I. li. B., 8 Bom., 35 

See Jurisdiction op Civil Court— 
Maoistbate’s Orders, Intbrperence 
with— . 4 4 B. L. B., F, B., 24 

— — Abatement of— 

See Jurisdiction op Civil Court- 
Public Ways, Obstruction op — 

[I.Ii.B.,3Calc., 20 

See Unlawpul Assembly. 

[2 Mad., Ap., 6 
I. li. E;, 3 Calc., 573 

liiability for— 

See Railway Company. 

[10 B. B. E., 241 

Suit for injunction to restrain— 

See Eailway Company. 

[10B.L. E., 241 

'Ill ■ : 


continued. 


1. MISCELLANEOUS OASES. 


■ Order forbidding nuisance.— 


JSower of Magistrate. —Towns Improvement Act 
{XXVI of 1850). — Beld th&t a Magistrate, as Presi- 
dent of a Municipal Committee, Lad no power to issue 
an order forbidding as a nuisance an act not included 
in the rules passed under Act XXVI of 1850. 
Government v. Sham Soonder . 1 Agra, Cr., 34 


Order proMbiting traffic,- 


Bo^n. Beg, XII of 1827 » s, 19, —A notice pro- 
hiblting-general traffic over certain level- crossings 
on a railway, provided for particular villages, forbid- 
den, as not falling within the scope of Regulation 
XII of 1827, section 19, clauses 1 and G. In the 

MATTER op A PROHIBITORY NOTICE UNDER BOM- 
BAY Reoulation XII OP 1827 . 8 Born,, Or., 23 

2. UNDER CRIMINAL PROCEDURE CODES. 


Order to close drain.— CWm- 


nal Procedure Code^ 186 ss. 62^ 308. — Power of 
Magistrate. — Order not in writing .--The, accused 
was fined by the Magistrate for not having closed a 
drain in pursuance of the verbal order of the Magis- 
trate. Meld that the Magistrate should have pro- 
ceeded under Chapter XX, Act XXY of 1861, inas- 
much as the nuisance was not one from which imme- 
diate danger was apprehended, and not under sec- 
tion 62, which empowered the Magistrate to put an 
immediate determination to the continuance thereof. 
A written order not having been given the procedure 
was faulty, and therefore quashed. Only Magis- 
trates of a district or division can act under Chapter 
XX, section 308. Government v. Chooneelall 

[2 Agra, Cr., 1 

- Assistant Magistrate, Power 


of. — Criminal Procedure Code, 1861, ss. 62, 308.- 
Penal Code, s. 188 . — An Assistant Magistrate, as he 
came within the definition of the term of ‘‘any 
Magistrate,^^ was competent to pass an order under 
section 62 of the Criminal Procedure Code, 1861, 
which contemplated circumstances under which an 
immediate order is urgently required, and in this re- 
spect differed from section 308 of that enactment, 
and that it should he read along with section 188 of 
the Penal Code. Government v. Mahomed Buksh 

[1 Agra., Cr., 23 


Order to prevent breach of 


the peace. — Criminal Procedure Code, 1861, ss, 
62, 318 . — It was not necessary that an order issued by 
a Magistrate under section 62 of the Code of Crimi- 
nal Procedure, whereby a breach of the peace was 
prevented, should he supplemented by a proceeding 
under section 318 of the same Code, Queen v, 
Luteep Hossein . . 10 W, B., Cr., 1 


Order made on dismissal 
Criminal Procedure Code, 1861, ss. 


of complaint 
62, SOS . — Where a Magistrate dismissed a complaint 
under section 308 of the Code of Criminal Procedure, 
it was held that it was competent for him to pass an 
order under section 62 of that Code in the same 

6 p 
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MIXISAHCE— 1 
2. UNDER CRIMINAL PROCEDURE CODES ! 
— co7itimied. 

Order made on dismissal of complaint— 

contimml. 

case^ proYidecl Re called on the defendant to show 
cause why section 62 should not be applied. Kali- 
DAS Bhitttachaejee 'q. Mohendbo Nath Chat- 

TEEJEi . , . . 12 W. R .9 Cr,, 40 

5. C. In the mattes op the petition op Kali- 
das Bhhttachaejee 

[5 B. L, B.j Ap., 82, note 

— — „ Requisites of order , — Criminal 

J^rooednre Code, 1861^ s, 62. — General and coni’- 
timons order . — Under Act XXV of 1861, section 62, 
it was necessary that the direction should be ad- 
dressed to a particular person or particular persons, 
and not to the public generally, and with refer- 
ence to a particular occasion only, and not for a 
continuance, Anontmohs .. 8 Mad., Ap., 9 

6. — Notice and inquiry. 

— Criminal Procedure Code, 1861, s. 62. — Order loith- 
out notice or inquiry , — An order issued by a Magis- 
trate under section 62 of the Code of Criminal Pro- 
cedure in consequence of a mahirzanama signed by 
certain persons but without any notice to the defend- 
ant or inquiry by the Magistrate is illegal. Anony- 
mous .... 4 Mad., Ap., 67 

7, Prohibitory order. — Procedure. 

’’—Rule to show cause . — Under section 62 of the Code 
of Criminal Procedure, a Magistrate cannot pass a 
prohibitory order without having previously issued a 
rule to show cause why the order should not be pass- 
ed. Queen v. Lachmipat Singh 

[5 B. li. R., Ap., 81 

S, C. In the matteh op the petition op 
Luchmeeput Singh . 14 W. B., Or., 17 

In eb Kalidas Bhattachaejee 

[5 B. Is. B., Ap., 82, note 

S. C. Kalidas Bhuttachaejbe v. Mohendro 
Nath Chatteejee . 12 W. R., Or., 40 

COLLECTOE OP HOOGHLY U. TAEAKNATH MuKHO- 

PADHYA . 7 B. L. B., 449 : 16 W. B., 63 

8. , — Ground necessary 

for order. — Power of Magistrate to make 'prohihiiory 
order as to nuisance . — When a Magistrate makes 
as order under section 518, Criminal Procedure Code, 
1872, on the ground that he has received information, 
and is satisfied with it, no interference is possible j 
hut when he states the nature of the information, the 
High Court can see whether such information justi- 
fies the order made. Before a prohibitory order 
under section 518 can be made, there ought to be in- 
formation or evidence before the Magisti*ate, that the 
act prohibited was likely to cause a riot or affray, 
and that the stoppage of that act would prevent 
such riot or affray, Goshain Luchmun Peeshad 
PODBEE V. POHOOP NaEAIN PoOEEE 

[24 W. R., Gr.i30 


HUIBAHClI-cow&Ked 

2. UNDER CRIMINAL FROCEDURH CODES 

— conthmed, 

0 , ^ — Condition precedent to mak- 

ing of order. — Criminal Procedure Code, IS72, s. 
518, expl, I. — The existence of the ciivnmHtanccs 
mentioned in explanation I is a condition pn?<*cdi*iiit 
to the action of a Magistrate, under section 5.18, 
Code of Cruninal Procedure. In tjie matte e 
Keishna Mohun Bysach . 1 C, Ii. R., 58 

10 ^ Ground for making order.— ' 

Criminal Procedure Code {XXV (f 1861), s, 62 . — 
Act X of 1872, s. 518. — Power of Magistrate. — Pro- 
cedure. — Report of police. — There is nothing in sen;- 
tion 62, Criminal Procedure Code, 1861, to justify a 
Magistrate in making an order tinder that section ou 
the mere report of a police ofilcer. Qu ben v. Bhybo 
Dayal Singh 

[3 B. Is. B., A. Cr.;4:: 11 W. B., Cr., 48 

11 . I»imit of Qvdev.— Criminal Fro^ 

cedure Code, 1872, s. 518.— Inquiry into act necessi- 
tating order. — Order made without jurisdiction . — 
Per Ainslib, t/.— In dealing with the civil rights of 
a subject under section 518 of the Criminal Procedure 
Code, it is incumbent on the Magistrate to limit the 
operation of his order to such reasonable time as 
may be necessary to enable him to hold a fuU and 
sufficient inquiry as to whether the act prohibited 
as likely to cause a breach of the peace is within, or 
is in excess of, the legal right of the person forbid- 
den to do it ; and, if necessary, to deal with the case 
under the other provisions of the Criminal Procedure 
Code, which enable him to meet cases of probable 
breach of the peace. Per Beoughton, J. — Where 
an order on the face of it appears to have been 
made without jurisdiction, no subsequent explanation 
can make it good. In the mattee oe Abdool v. 
Lucey Naeain Mundul , I. Ii, B., 5 Calc,, 13^ 

12 . Hature of OTdiQT,— Perpetual 

injunction . — Criminal Procedure Code, 1872, s. 518. 
—Powers of Magistrate. — Rival h&ts. — A Magistrate 
is not empowered to pass an order under section 518 of 
Act X of 1872 which has more than a temporary oper- 
ation : the grant of what is in effect an order for a 
perpetual injunction is entirely beyond his powers. 
Gobi Mohun Mullick v. Taeamoni Chowdheani 

[I. L. B., 5 Calc., 7 : 4 C. L. E., 309 

13. Perpetual injunc- 

tion. — Magistrate, Power of. — A Magistrate has no 
power to a perpetual injunction under section 
518 of the Code of Criminal Procedure, 1872. Gopi 
Mohun Mullick Taramoni Choivdhrani,!. L.R., 5 
Calc., 7, followed. Bradley v. Jameson 

[I. D. B„ 8 Calc., 580: II C, B., 414 

14 . Order for protection' of 

property. — Crimdnal Procedure Code (Act X of 
1872), s. 518. — A Magistrate has no jurisdiction to 
make an order under section 518 of the Code of 
Criminal Procedure merely for the protection of |iro- 
perty. In the matter of the petition of Peayao 
Singh. Empeess Peayag Singh 

[X» Hi* B *5 9 Oalc».( 103 
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’ 2. TODER CRIMINAL PROCEBU EE CODES 
-—contiumd, 

... 15 , ; B,eeall of ov6jSit»~— Order made 

toUJiotif JurisdioUm.'-^Wli^^^ a Bepnty Magistrate, 
without taking evidence, made an order under section 
63 of the Code of Criminal Procedure, 1861, changing 
a day on which a hat used to he held, and subse- 
quently, on taking evidence, found that his first order 
was wrong and passed without Jurisdiction, he was 
^ held to have acted properly in recalling his first order. 

* Mohuh Sibbab Obhox Chtten Mookopadhya 

[13 W. E., Or., 72 

10, Order in disputes as to land. 

^Criminal Procedure Code, 1861, s, 62, — Section 62 
of the Code of Criminal Procedure does not apply to 
disputes connected with lands, but refers specially to 
nuisances and other similar matters in which im- 
mediate action is necessary, in order to avoid a risk of 
illegal consequences. Eaj Bullub Addhya v, Go- 
Birao Chukder Moitbo , 12 W. R., Cr., 66 

17. — Order as to moveable pro- 

perty.^ — Criminal Procedure Code, 1861, s, 62 . — 
Jjikelihood of breach of the peace. — The power of is- ^ 
suing orders to prevent breaches of the peace, &c., 
conferred on a Magistrate by section 62 of the Code 
of Criminal Procedure, extends only to immoveable 
property of the description set forth in Chapter XXII 
of that Code. Queem“ v, Golijok Chukdeb Gooho 

[12 W. B., Or., 38 

IS, — Private dispute as to path- 
way, — Criminal Procedure Code, 1861, s. 62. — Sec- 
tion 62 of the Code of Criminal Procedure does not 
apply to a private dispute between two parties relative 
to a path. Nilkomul Mookhopadhya 'd. Anuitd 
- CHTJifDEB Lushkije . . 19 W. B., Cr., 6 

19. Dispute as to interest in 

ISiiLd.-^Questionfor Civil Court. — Criminal Proce- 
dure Code, 1861, s. 62. — The purchaser of au interest 
in land at a sale in execution of decree obtained an 
order for possession under section 263 or 264, Act 
VIII of 1859, and a dispute arose between him and 
another person who had some interest in the land, as 
to what passed under the sale certificate. Without 
ascertaining the rights of the parties the Magistrate 
made certain orders, the effect of which was to ex- 
clude the auction -pur chaser for some time from exer- 
cising the right alleged to have passed to him under 
the purchase. Seld that the . Magistrate ought to 
have made no order at all -with reference to the pro- 
perty, leaving it to the parties to determine their 
lights in the Civil Court, and that he had ample 
power under the section to do what was necessary to 
prevent a breach of the peace. Laloo v. Adam Sir- 
cab. Government v. Subjaeant Achaejia. I)en- 
G-oo Shaikh V. Adam Siecar . 17 W, B., Cr., 37 

20. Order for removal of wall. 

— Criminal Procedure Code, 1861, s. 62. — Section 
62 of the Code of Criminal Procedure does not autho- 
rise a Magistrate summarily to direct a person to re- 
move a wall erected on land alleged to belong to an- 
other person in the absence of evidence showing that 

III 


Order for removal of wall — continued. 


a riot or affray was likely to occur. Badhaeishore 
u. Giridhareb Sahbe . . 13 W. B., Cr., 19 


21. Order for removal of build- 

ings, — Criminal Procedure Code, 1861, s. 62.— 
Orders by Subordinate Magistrates in one case direct- 
ing the removal of a house on the ground that it was 
in a dangerous and dilapidated condition, and in the 
other directing the removal of a granary on the ground 
that it had been improperly erected upon land required 
to be kept unoccupied for common purposes, were set 
aside by the High Court because the Subordinate 
Magistrate acted without Jurisdiction. Anonymous 

[4 Mad., Ap., 34 


22. Order for removal of ob- 

struction. — Criminal Procedure Code, 1872, ss. 518, 
521 . — A Magistrate of the second class having passed 
an order under the Criminal Procedure Code, 1872, 
section 518, for the removal of an obstruction, the 
Magistrate on appeal held that, though the proceed- 
ings of the Subordinate Magistrate were without 
Jurisdiction, he (the Magistrate) was competent under 
section 518 to direct the removal of the obstruction, 
and he passed an order accordingly. Held that the 
order of the Magistrate under section 518 was illegal, 
and that he should have proceeded under section 521 
and the following sections of the Code. In the 

MATTER OP THE PETITION OP BeINDABUN BtJTT 

[21 W. B., Cr., 24 


24. — - Order to alter doorway 

temple. — Criminal Procedure Code, 1861, s. 62 . — 
The temple of Pandharpur, a public temple, is visited 
at certain periods of the year by a large concourse of 
pilgrims. With a view to prevent the dangers aris- 
ing from overcrowding, and to improve the ventila- 
tion, the Magistrate, by a written order, under section 
62 of the Criminal Procedure Code, directed the 
hereditary priests of the temple to widen and 
heighten the doorway. Held that such order was 
legal under the above section. Semhle , — That the 
case would have been the same had the temple been 
private property i and also that the po’wer of Magis- 
trates to issue orders under the section in question is 

6 F 2 


3SrUISA3NOE — continued. 


2, UNDER CRIMINAL PROCEDURE CODES 
—continued. 


23. Dispute as to right of pos- 

session. — Criminal Procedure Code, 1872, s. 518.— 
Breach of peace imminent . — Oi'der not to interfere 
uoith a temple . — •Where a dispute arises as to the 
right of the possession of lands and buildings, a 
Magistrate, if he considers a collision between the 
parties and a serious breach of the peace imminent, 
may properly proceed under Chapter 39, instead of 
Chapter 40, of the Criminal Procedure Code, If the 
Magistrate had Jurisdiction, the proceedings, not be- 
ing Judicial, cannot he revised by the High Court. 
An order to abstain from interference with a temple 
and its property is an order to abstain from a cer- 
tain act^’ within the meaning of section 518 of the 
Criminal Procedure Code. Elavaeistj Vanamama- 
LOi Ramanuja Jbeyaesvami v. Vanamamalai 
Ramanuja Jeeyae . . I. L. B., 3 Mad., 354 
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HUIB AH CE ^eontimied. 

2. UNDEE CEIMINAL PEOCEDUKE CODES 
— continued. 

Order to alter doorWay of temple — contU 

wed, 

entirely discretionary. Eeq-. «j. Eam Chandea 
Ekfath . . . . .6 Bom.j Cr., 36 

25. Order as to procefision in 

public streets. — Criminal ^Procedure CodCi 1872, 
s. 518* — FubliG worship. — Conjliot of rights, — Duty 
of Magistrate when public peace threatened. — In 
affording special protection to persons assembled 
for religious worship or religious ceremonies, the 
law points to coiigregatioiial rather than private 
worship, and it may fairly be required of con- 
gregations that they should inform the Magistrate 
or police at what hours they customarily assemble for 
worship, in order that the rights of other persons 
may not be unduly curtailed. No sect is entitled to 
deprive others for ever of the right to use the public 
streets for processions, on the plea of -the sanctity of 
their place of worship, or on the plea that worship is 
carried on therein day and night. The duties of 
a Magistrate in cases where the public peace is likely 
to be disturbed by one sect attempting to prevent 
another from using the public streets for processions, 
discussed. The principles laid down in Muthealu 
Cheiti Y. Bapun Sail, 1. L. J2., 2 Mad., 140, examined, 
explained, and approved. Sundeam v. Queen". Pow- 
NUSAMi r. QuEEir . . I. L. E., 6 Mad., 203 

26. Order to remove embank- 

ment. — Criminal Frocedure Code, 1861, s. 62. — The 
Subordinate Magistrate issued an order to two per- 
sons directing them to remove a certain embank- 
ment, whereby the adjacent lands of the complainant 
were in danger of being flooded. Held that the act 
of the defendant was not an act which conld he pro- 
hibited hy the Subordinate Magistrate under section 
62 of the Code of Criminal Procedure. Anonymous 

[5 Mad., Ap., 19 

27, Order to destroy tank. — 

Olstruction to enjoyment of public rights. — The de- 
fendant had made a tank in the bed of a khal hy 
throwing two bunds across it, and on complaint to 
the Magistrate, he, flnding that the tank had been in 
existence only for about six years, passed an order 
under section 62, Act XXY of 1861, directing the 
defendant to destroy the bunds, on the ground that 
they were an obstruction to the enjoyment of the 
river by the public in the rainy season ; and that the 
bunds interfered wdtb the drainage of the country 
and tended to the injury of the crops and of the inha- 
bitants. The High Court held that section 62 did 
not authorise the passing of such an order. Queen 
tj. Gouam Daebesh 

[I B. L. E., S, H., 27 : 10 W. E., Cr., 36 

28. Trespass by cattle.— 

Code, s. 188. — A Magistrate issued an order warning 
owners of cattle to take proper care of them ; and 
that in case of disobedience or neglect they would he 
punished according to law ; and did punish them for 
disobedience under section 188 of the Penal Code. 
Held that the Magistrate was not competent, under 


I HiriSAHCT— 

I 2. UNDER CRIMINAL PROCEDURE CODES 

I — contimied. 

Trespass by cattle — continued, 
section 62 of the Code of Criminal Procedure, 1861 , to 
pass such an order. The order contemplated under 
that section is in the nature of an injunction, and such 
an order passed by a Magistrate \vould not be l<.‘gaL 
The conviction under section 188 of tluj Penal Code 
w'as therefore illegal. In the matteeof Ami raddi 
[2 B. Ii. B., A. Or., 45- 

S. C. Queen 'o, Ameebudbeen 

' [12 W. B., Cr., 36 

29. Penal Code, 

s, 289, — An order by a Magistrate prohibiting 
the straying of cattle within certain local limits 
is not an order within the meaning of section 02 of 
the Code of Criminal Procedure. Tliere can be no 
conviction for disobedience of such oi'der under sec- 
tion 289 of the Penal Code. Queen v, Mozaeae 
Khalifa . . . . 9 B.Ii. B., Ap., 36 

S. C. Goveenment V, Mozufeeb Khalifa 

[18 W. B., Cr., 21 

30. — Order to cut down trees as 

being a nuisance,— RemowuZ of nuisance, — Power 
of Magistrate. — Under section 62 of the Code of 
Criminal Procedure, 1861, a Magistrate has no power 
to issue an order ex parte to cut down trees on the 
representation of a party supported by the report of 
the police that the existence of the trees -was a nui- 
sance. Queen r. Ram Chanjdba Mookbejee 

[5B. It. B., 131 

S. C. Uttam Chunbee Chatteejee r. Ram Chun- 
BEE Chatteejee , . 13 W. B., Cr., 72 

32 ^ Order to remove stacked 

timber. — Criminal Procedure Code, 1S61, s. 62. — 
Illegal order . — Where a complaint was made hy A, 
that timber belonging to his master, which had been 
cut and stacked in a certain place, had been removed 
by B., who said that the timber wms cut not by Als 
master but by himself, and that he hadf stacked it in a 
place w’-here he always put his timber, it wms held that 
the Magistrate could not proceed under section 62 of 
the Code of Criminal Procedure, but was bound to 
try the charge brought against JB., and either restore 
the timber to A. or leave it where it w'as, according to 
the result of the investigation. Ivaetick; Chunbee 
Bal V. Chunbee Nath Chuckeebutty 

[15 W. B., Cr., 56 

32. Order as to bolding of bat or 

market, — Rival hats. — Act XXV of 1861, s. 404. — 
Judicial order. — Power of revision by High Coiirt,— 
An order of a Magistrate under section 62, Criminal 
Procedure Code, 1861, — e.y., prohibiting one of tw^'o rival 
proprietors of two different hats from holding his hat 
on certain days of the w'eek in order to prevent ob- 
struction, annoyance, and injury, — was not a judicial 
order ; and was, therefore, not open to revision by the 
High Court under section 404, Criminal Procedure 
Code. Pheae, J, (dissenting). Queen -v, Abbas 
Ali CHowBHEy . . 6 B 1 j. B., F. B., 74 
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Order as to holding of Mt or market— 

eontmued. 

S. C. Abbas Abi Chowdhey ??. Illim Meah 

[14 W. E., Or., 46 

Labba AIittbejeet Sikgh V. Rajgoomab Siecar 
[18 W. E., Or., 22 

See as to section 518 tlie corresponding section of 
•Act'X of, 1872 ,', In the, matter op' the petition 
'op Mokut SiNOH' , ' • ' ' . , . 6 N, W., 16 

83. — ■ — nival hats. — CW- 

minal Procedure Code, 1861, s. 62. — IVhen two liats 
or markets were held on the same day on adjacent 
pieces of land, and it was shown to lead to riots and 
affray, and annoyance to persons lawfully employed in 
their usual avocations that they should he so held, an 
order by the Magistrate, under section 62 prohibiting 
the parties from holding the hats on the same day, 
was held to be a proper order under section 62, Act 
XX V of 1861. Queen v. Kabikaprasad 

[5 B. Ii. E .5 Ap., 82, note : 11 W. E., Cr., 5 

34. - — Criminal Proce- 

dure Code {Act XXF of 1861), s. 62.— Act X of 
1872, s. 518.—Uival hats.— -Power of Magistrate , — 
A Magistrate has power, under section 62 of Act XXV 
of 1861, to prohibit a particular landholder from 
holding a hat on a particular spot on a particular 
day, at least for a temporary period, if he is satisfied 
upon reasonable grounds that the order is likely to 
prevent, or tends to prevent, a riot or an affray. In 
THE MATTBE OP THE PETITION OP BtKUNTEAM 

Shaha Rot . . .10 B. L. R., P. B., 434 

S. C. Btkuntbam Shaha Roy v, Meajan 

[18 W. E., Cr., 47 

Overruling Sheeb Chundee Bhuttachaejee v. 
Saadut Abby Khan . ,4 W. E., Or., 12 

35. Order under s. 

518, Criminal Procedure Code, 1872. — Order to 
close a hat.' — In a case in which the Magistrate pass- 
ed an Order under section 518, Criminal Procedure 
Code, for closing a hat on the ground that it "was only 
a mile apart from another hat, and a breach of the 
peace was not unlikely, the Sessions Judge recommend- 
ed that the order should be set aside, section 518 
applying only when a breach of the peace was im- 
minent. Meld that under explanation 2, section 518, 
the order could be made in all cases upon such in- 
formation as satisfied the Magistrate, and the order 
was one which he had power to make. Bhobanath 
Bose. v. Komueuddin . . 20 W. R., Cr., 53 

. 36. — — — Criminal Proce- 

dure Code, 1872, s. 518. — The operation of section 
518, Criminal Procedure Code, was confined to cases 
where, in the opinion of the Magistrate, the delay 
which would be caused by adopting a different pro- 
cedure from that specified in tbe explanation to that 
section would occasion a greater evil than tliat suf- 
fered by the person on -whom the order is made or 
would defeat the inteution of this (39th) Chapter.” 
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2. UNDER CRIMINAL PROCEDURE CODES 
— continued. 

Order as to Bolding of hat or market— 

continued. 

Where a Magistrate, without hearing the petitioner or 
giving him an opportunity of being heard, and simply 
on the foundation of a police officer's report, direct- 
ed the petitioner to abstain from bolding a b^t upon 
bis land on a certain day, because aiiotber party had 
long been accustomed to hold a h^t on his land 
adjacent to the petitions*' s hat on the day following 
that on which the petitioner held his hslt, it was held 
that his order passed under section 518 \vsis, ulta vires, 
the police officer's report being vague and insufficient, 
and a private interest of this kind not affording a 
ground for making an order under section 518 or 
any other order under the Criminal Procedure Code. 
Banee Mad hub Ghose v. Wooma Nath Roy 
Chowdhey . , . .21 W, R., Cr., 26 

See Kabi Naeain Roy Chowdhey Abdoob 
Guefooe Khan . . 22 W. R., Cr., 24 

37. Criminal Proce- 

dure Code, 1872, s. 518. — Hat, Removal of, Order 
of Magistrate a.s to. — Where a Magistrate made an 
order under section 518 of the Code of Criminal Pro- 
cedure (Act X of 1872), directing one of two rival 
hat proprietors to remove his hat to such a distance 
as to render it useless for the purposes for which it 
was established, it was held that the order came with- 
in the purview of the Full Bench decision of Qopi 
Mohun MullicJc v. Taramoni Chowdhrani, I. L. R., 
5 Calc., 7 : 4 C. L. R., 809, and might be set aside as 
in excess of jurisdiction. Shdeut Chundee Ban- 
neejee V , Bama Ceuen Mookeejee 

[4 0. lb. R., 410 

38 ^ Order prohibiting use of 

musical instrument. — Criminal Procedure Code, 
1861, s. 62. — A Magistrate cannot, under section 62, 
Code of Criminal Procedure, in general terms forbid 
two parties to use any musical instrument in the 
neighbourhood of each other’s house, though he may 
forbid their doing so for the purpose of mutual an- 
noyance. In eb Ram Chundee Geee Gossain 

[6 W. B., Cr., 40 

39 ^ Order stopping music while 

passing place of worship. — Illegal oi'der. — An 
order of the Magistrate directing that all music should 
cease when any procession is passing a certain place 
of worship, — Meld ultra vires, Muthiabu Chetti 
V. Baupun Saib . . I. L. B., 2 ICad., 140 

40. Order prohibiting collection 

of rents, — Dispute as to right to renCby rival pro- 
prietors . — Criminal Procedure Code, 1872, s. 518 . — 
In case of a dispute between rival parties as to tbe 
payment of rents by tenants a Magistrate has no 
power, under section 518 of Act X of 1872, to make 
an order that no rents should he collected until such 
time as the right and title of one party should have 
been established by a competent Court. Peosunno 
C ooMAE Chatteejee V. Empeess 

[8 0.L.R.,231 
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— continued, 

41^ Order not to collect cesses. 

— Criminal Frocedure Code, 1861, s. 62, — A Magis- 
trate cannot pass an order, under section 62 of the 
Code of Criminal Procedure, directing a certain per- 
son to abstain from a certain act, or to take order 
with certain property, unless he is satisfied that such 
direction on his part is likely to prevent or tends to 
prevent a riot or afEray; nor can he pass an order 
under that section, calling upon a person to enter into 
recognizances not to collect certain cesses. Ik the 
MATTER OE LXJCHMIPUT SiKGH . 14: W, Cr., 3 

42. Order to prevent obstruc- 

tion. — Criminal Frocedure Code {Act XXV of 
1861 ),m. 62 and 308, — Act X of 1872, ss. 518 and 521, 
— When a case falls both under section 62 and under 
Section 308 of the Criminal Procedure Code, the order 
of the Magistrate ought not to be absolute in the first 
instance. He should give the defendant an opportu- 
nity to show cause against the order. 8 emb le, — Whe- 
ther a case comes under either of these two sections 
or under both, the order of the Magistrate ought to 
contain a clear statement of the facts upon the basis 
of which the Magistrate has made the order. Ik the 
MATTER or Haeimohak Malo. Ik the mattee 
OE Jotkeisto Mooeeejee 

[1 B. Ii. E., A. Cr., 20 ; 10 W. B., Or., 5 

48. Procedure . — Case falling tvith- 

in scope both of s. 62 and s. 308, Criminal Pro- 
cedure Code, 1861. — In a case within section 62 of the 
Code of Criminal Procedure wdiich also falls within 
the scope of section 308 of the same Code, a Magis- 
trate must conform to the more particular directions 
of the latter section, not to those of the former. Khak 
Chand V . Collectoe of Boolfndshahur 

[1 IN. W., Pt. 7, p. no : Ed. 1873, 197 

44. Bemoval of obstruction.— 

Criminal Procedure Code, 1861, s. 808. — Joint Ma- 
gistratein charge of division. — Proceedings under sec- 
tion 308 of the Code of Criminal Procedure for the 
removal of obstructions may he originated by a Joint 
Magistrate in charge of a division of a district. Ik 
THE matter OE THE PETITIOK OE PUKCHAKFN BoSE 

[15 W. B., Cr., 41 

45 ^ Jurisdiction of 

Joint Magistrate . — Criminal Procedure Code, s.808. 
— The Magistrate of a district can alone hold proceeed- 
ings in a case (such as the removal of a thatched house) 
under section 308 of the Code of Criminal Procedure. 
The Joint Magistrate while in charge of the Ma- 
gistrate’s office has no such Jurisdiction. Ik the 
MATTER OE GBEESH CHUNDEE ChUCEERBHTTY 

[15 W.B.,Cr.,36 

4@. Order as to future obstruc- 

tion. — Criminal Procedure Code, 1872, ss. 521, 526. 
— Section 526, Criminal Procedure Code, 1872, does 
not enable a Magistrate to make any orders except 
such as are mentioned in section 521, under which he 
can only deal with existing obstructions ; the Magis- 
trate has no power to direct what is to he done in the 
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-^cmiiinued. 

Order as to future' obstruction—ro^ii^w^'fl. 
case of any future obstruction. Kashi Chfnbeb 
Chuckebbfttx V. Yae Mahomed 

... [21 W. B., Cr.aO 

4«j^ Bemoval of public nuisance, 

— Criminal Procedure Code,. 1861, s. 308. — Summary 
order to police. — In order to remove a public nuisimee 
a Magistrate is bound to proceed under section 308 aiuP 
following sections of Chapter XX of tlu^ Criminal 
Procedure Code, and is not competent to pass a sum- 
mary order to the police to do so. Qfeek n. Damo- 
DDE Dass 2 M*. 'W., 452 

. 48. ^ Huisanee in public place, ' 

INeeessity for proof ot.-^.Cnminal Procedure 
Code, 1872, s. 521 . — In a prosecution under section 521, 
Criminal Procedure Code, it is necessary to show that 
the act complained of is a nuisance, and that it was 
committed in a thoroughfare or public place. Muz- 
HFR AlI V . GFKDOWEEE SAHOO 

[25 W. B., Cr., 72 

49. — — Order for remova l of prosti- 

tute. — Criminal Procedure Code, 1872, s, o2i.— 
The Code of Criminal Procedure (Act X of 1872), 
section 521, does not warrant a Magistrate’s interfer- 
ence with a prostitute for the purpose of removing 
her from her dwelling-house simply on the ground of 
her profession, so long as she behaves herself orderly 
and quietly and creates no open scandal by riotous liv- 
ing. Nukdo Kfmaree PESHAGFR'y. AkfkdMohhk 
Gooho .... 24 W. B., Or., 68 

50. — Order prohibiting crema- 

tion in certain place. — Criminal Procedure Code, 
1872, s. 521. — An application to have it declared that' 
a certain place could not he used for cremation pur- 
poses, would not come nnder Act X of 1872, section 
521. Gfdadhfr Kamila r. Baidakath Jaka 

[24 W.B., Or., 6 

51. Private road with right of 

way over it. — Criminal Procedure Code, 1861, s. 
311 et seq . — ^Sectiou 311 of the Code of Criminal Proce- 
dure and the other sections of Chapter XX of that 
Code referred to public thoroughfares and not to pri- 
vate roads over whicli a right of way has been estab- 
lished. Gooeoo Chuek Gook n. Gfkga Gobind 
Chatteejee . . . .8 W. B., 269 

52. Dispute as to right to water. 

— In a ease of a dispute as to the right to the use of 
water the Magistrate should not proceed as for a nui- 
sance under Chapter XX, Criminal Procedure Code, 
1861. Qfeek u Madhoo Chfek 

[IS W. R., Cr., 51 

53. Obstruction of drain,— Cn-, 

minal Procedure Code, 1861, s. 308 . — The obstruction 
of a drain into which the sewage of complainant’s pre- 
mises fell does not fall either under section 308 or 
320 of the Code of Criminal Procedure, hut is matter 
for a civil suit and injunction. Ik re Troylaekath 
Bose . . . . . 5 W. B-., Or., 58 
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2/otDEK CKlMmAL PROCEDURE CODES 
— contmned, , 

54 .^ Prevention of nuisance by 

publiCt—- CnwmaZ Procedure Code^ 1861, s. 308 . — 
Section 308 of tlie Criminal Procedure Code, 1861, 
does not apply wliere a private individual chai’ges the 
public with committing a nuisance in the exercise of an 
admitted right. Beohabam Ghoeoobb Boisttib- 
ISTATH Bhooxan . . . 14 W. B., 177 

^ ^ 55 , — «... Order for protection of pub- 

lic bealtll. — ’Power of Magisirate. — Criminal Proce- 
dure Code,1872, s. 522.— -A Magistrate’s powers, under 
section 521 Code of Criminal Procedure, are confined to 
the instances specifically mentioned in that section, 
which does not confer general powers upon a Magis- 
trate to pass any order he may consider necessary for 
the protection of the public health. It is only from 
a thoroughfare or public place that under that section 
a Magistrate is at liberty to direct a nuisance to be 
removed. In the mat^eb of the petition of Soo- 
JAUT Hossein . . .22 W. E., Cr., 19 

Petambub Juoi Basabuddt 

[25 W. B., Cr., 4 

5 @. — _ — _ Obstruction of thoroughfare* 
— Criminal Procedure Code, 1861, s. 308. — In the 
case of a complaint under section 308 of the Code of 
Criminal Procedure, for the removal of an obstruction 
from a thoroughfare, a Magistrate should first incj[uire 
if the road is a public one or not. If he finds in the 
affirmative, he has jurisdiction to proceed ; if in the 
negative, he should withhold his hand and abstain from 
carrying out the order for the removal of the obstruc- 
tion. In the matteb of the petition of Becha- 
EAM Bhttttacharjee . . 15 W. B., Cr., 67 

57, — Private road . — 

. Criminal Procedure Code, 1861, s. 308. — Although a 
road may be a private one, a Deputy Magistrate has 
jurisdiction to make an order under section 308, 
Code of Criminal Procedure, 1861, if it appears that 
section 320 applies to it, — that is, if it is open to the 
use of a certain class of persons who use it a few 
days before the occurrence of the dispute. Tabinee 
Chubn Shah v. Bonomali Nag- 

[19 W. E., Cr., 83 

53 . Order not to frequent pub- 

lic places. — Criminal Procedure Code {Act X of 
1882), s. 133.— A general order of the Magistrate 
directing the public not to frequent the roads and 
public places in a village between certain hours is one 
made without jurisdiction under section 133, Act X 
of 1882. In the matter of Komul Keisto Bonick 

[12 C. Ii. B., 231 

59 , Obstruction of public ways. 

— Dispute as to puhlio right. — The powers embodied 
in sections 133, 134, 135, 136, 137, of the Criminal 
Procedure Code, 1882, with regard to the obstruction of 
public ways, are not intended to he exercised where 
there is a bond fide dispute as to the existence of the 
public right. Where there is such a dispute, the Court 
should pass no order under those sections until the 
public right has been established by proper legal pro- 
ceedings, civil or criminal. Basabxjddin Bhuiah v. 
BahabAli . . . I. L. B., 11 Calc., 8 


NUISANCE— 

2. UNDER CRIMINAL PROCEDURE CODES 
— continued. 

Obstruction of public -wslys— continued. 

Ball Miah v. Nazir Khalashi 

[I. L. B., 12 Calc., 696 

60. Criminal Proae* 

dure Code, ss. 133, 135. — Application for order to 
remove obstruction.. — Disputed title. — Jurisdiction, 
of Criminal Court. — Where an application is made 
under section 133 of the Criminal Procedure Code, 
1882, calling on a person to remove an obstruction, 
and such person bond fidci raises a question of title, — 
Held that the case then becomes one for a Civil Court. 
The section contemplates only an inquiry as to the 
existence or non-existence of the obstruction com- 
plained of, not an inquiry into disputed questions of 
title. Askar Mea v. Sabdab Me a 

[I. Ii. B.,12Cale.,137 

Lall Miah v. Nazir Khalashi 

[I. B. B., 12 Calc., 696 

01 . Order requiring abatement 

of nuisance in certain time, — Criminal Proce- 
dure Code, ss. 133, 137, 140, — A Snbdivisional Magis- 
trate having made a conditional order, under section 
133 of the Code of Criminal Procedure, against a 
person to abate a nuisance or .appear and show cause 
before a Second Class Magistrate why the order should 
not he enforced, the said person appeared as directed 
and the order was made absolute under section 137. 
The Second Class Magistrate then issued a notice and 
order under section 140, requiring the nuisance to be 
abated within a certain date. The District Magistrate 
having referred the case on the ground that the 
Second Class Magistrate had no jurisdiction to pass 
final orders in such cases, — Held that the order was 
not illegal. In be Narasimha 

[I. L. B., 9 Mad., 201 

02. Judicial proceeding.— Crimi- 

nal Procedure Code, 1861, ss. 308, 404 . — An order 
made by a Magistrate under section 308 of Act XXV 
of 1861 was not a judicial proceeding within the 
meaning of section 404 of that Act. Ashburnbr v. 
Kbshav valad Taku Patil . 4 Bom., A. C., 150 


Such an order is now by special enactment made a 
judicial order. 

03 , Procedure. — Mules in Criminal 

Code . — Criminal Procedure Code, 1861, s. 808 . — 
Where a Magistrate has commenced proceedings under 
section 308 of the Code of Criminal Procedure, he is 
not at liberty to proceed otherwise than in conformity 
with the rules laid down in Chapter XX of the Code. 
Queen v , Pitti Singh . . 8 W. B., Cr., 37 

64, Opportunity to 

show cause. — Criminal Procedure Code {Act XXV 
of 1861), Ch. XX, ss. 308-315 . — Order of Magis- 
trate. — A Magistrate does not act legally under that 
chapter, if he does not first call on the person with 


Contra, Collectob OF Hooghlx v. Taeaknath 
Mukhofabhta 

[7 B. Xi. B.,449 : 16 W. B., 63 
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2. UNDBE CBIMINAL PROCEDURE CODES. 
— continued. 

Procedure — continued, 

whose property he proposes to interfere to appear, and 
show cause. Collector of Hooohly v, Taeak 
Nath Muhhopadhya 

[7 B. L. B., 449 : 16 W. B., 63 

See Qttbey v. Rai Lachmipat Sihoh 

[5 B. lx. B., Ap., 81 : 14 W. E., Cr., 17 

and In be Kabidas Bhattaohabjeb 

[5 B. L.E., Ap., 82, note 

05. — - — Opportunity to 

shoio cause, — Criminal Procedure Code (Act X of 
1852), s, 133, — Erection of huildings,— ‘Uncondi- 
tional order. — Every order made under section 133 
of the Code of Criminal Procedure, Act X of 1882, 
must appoint a time w’ithin which, and a place where, 
the person to whom it is directed may appear before 
the Magistrate, and move to have the order set aside 
or modihed. No unconditional order can he made 
under that section. Empeess d. Beojokant Roy 
Chowdhey . . .1. Ij. B., 9 Calc., 637 

00 ^ — ^Opportunity to 

slioto cause. — Criminal Froceduri Code, 1872, ss. 
521, 525, 528. — An order by a Magistrate under sec- 
tion 521, Act X of 1872, for the removal of a nuisance, 
does not become absolute until an opportunity is given 
to the person affected by it to show cause why the 
order should not he carried into effect. No order can 
bo made under section 528 of the Code unless there is 
imminent danger or fear of injury of a serious kind to 
the public im'olved in the case : and where a Magis- 
trate who had made an order under section 521 subse- 
quently directed further inquiry to be made, it was 
held that he must he considered to have abandoned 
his proceedings under section 528, and that he should 
have preceded under section 528 instead of fining 
the party charged under section 188 of the Penal 
Code. Queen v, Beojendeo Lal 

[21 W. B., Cr., 86 

07, — — Obstruction in 

public toay. — Inquiry under s. 133, Criminal Proce^ 
dure Code (Act X of 1882).' — Previous orders when 
no bar to such inquiry. — An application was made 
under section 133 of the Criminal Procedure Code 
(Act X of 1882) for the removal of an obstruction in 
a public thoroughfare, hut after a personal local 
inspection by the Magistrate and without any evi- 
dence being taken, the parties were referred to a civil 
suit, and the order was refused, the Magistrate hold- 
ing that the way was not a public way. A civil suit 
was then filed, and during its pendency a second ap- 
plication was made under section 133 of Act X of 
1882, with a like object, which was refused on the 
ground that the civil suit was pending, and that there 
was no likelihood of a breach of the peace. The civil 
suit resulted in the way being held to be a public 
thoroughfare, A third application was then made 
under section 133 to have the obstruction removed, 
hut the Magistrate held that in face of the two pre- 
vious orders he could not interfere. Meld that the 


l^mSAMCE^-^-conirnned, . 

2, UNDER CRIMINAIi^PROCEDUBl, TODIS 

■ — conimued*' ■ ' 

Procedure , 
order of the Magistrate was wrong, upon the ground 
that he w^as bound to make such inquiry, and as 
never had been any inquiry into the matter, the first 
decision being no decision at ail, but a men* dictum 
of the Magistrate upon a personal local investigation 
without hearing evidence, and thus not on jndii*ial in- 
quiry, and the second decision being based inendy n])on 
the pendency of the civil suit and the ])rovious ini-’* 
proper order, and that neither of tliese orders operated 
therefore as a bar to the Magistrate imjuiring into 
the matter of the present complaint, Makeak Lall 
Saha v, Makhan Choba Saha 

^ ' [I.Ii.B„11.0alc.,271 

03. — Order calling on 

party to appear and show cause. — Criminal Proce- 
dure Code, 1861, s. 30S. — Pemoval of nuisance . — 
Pilling tip tank. — Held that a Magistrate cannot 
proceed to pass an order for the removal of a nui- 
sance, under section 308 of the Code of Criminal Pro- 
cedure, without caUing on the party to show cause 
why the order should not be passed against Mm, and 
without hearing the objections, even if they are filed 
after the time fixed for their presentation, but before 
he takes up the case. A Magistrate's power to fi.ii up 
a tank is by section 308 limited to having it fenced 
in ; but where the tank is proved to be injurious to 
the community he may under that section treat it as 
a public nuisance, and cause it to be filled up. Queen 
u. Bistoo Chubn Chuoheebutty 

[10 W. B., Cr., 27 

09. — Appearance of 

party to show cause. — ^Where a person to whom an 

order has been issued under section 521 of the Code 
of Criminal Procedure, appears to show cause against 
such order, the Magistrate is bound to take evidence 
under section 525 of the Code. In the mattee op 
Mohuk Mandae . • , 8 C. Ij. B., 431 

70. Appearance of 

party ip show cause . — Criminal Procedure Code, 1861, 
ss. 308,404. — Thoroughfare. — Obstruction, Removal 
of. — Powers of Magistrate. — Where, in a proceeding 
before a Magistrate under section 308 of the Code of 
Criminal Procedure, for the removal of an obstruction 
from a thoroughfare, or public place, the accused 
appears and shows cause, it is the duty of the Magis- 
trate to inquire whether there is a thoroughfare or 
public place, and whether there is an obstruction. 
If the Magistrate makes the inquiry upon evidence 
before him, he does not act Avithout jurisdiction, or 
in excess of jurisdiction. The High Court cannot 
set aside his order except for an error in law, or an 
excess of jurisdietion. It is not a ground for inter- 
ference that the Magistrate has come to an erroneous 
decision upon the evidence. Ang-blo v. Caegill 

[9 B. Ii. B., 417: 18 W. B., Cr., 41 

71 . Appearance of 

party to show cause. — Criminal Procedure Code (Act 
XXV of 1861), s. 308. — Order made without record- 
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2 . OTDER CPaMINAL PROCEDURE CODES 

^continued, ■ 

Proeediire*-“Co?i?5*mie£?. 

ing emdence^ — Where the Magistrate, on the report 
of the Civil Surgeon of the district, passed an order : 
under section 308, Act XXV of 1861, that the defend- 
ants should appear and show cause why certain tan- 
neries should not he removed as being a nuisance and 
injurious to health, and after the defendants had 
shown cause, the Magistrate went himself to the 
•place and thereupon made his’former order absolute, 
the High Court, on an objection that the order was 
not legal, it having been made without recording 
legal evidence, refused to interfere. Queen v, Ala 
Buesh 

[7 B. Ii. E., 482* note : 12 W. E., Cr., 24 

72." -"— ^- — - SlaugMer-hLOUse, Order pro- 
Mbiting. — Criminal Procedure Code, 1861, s. 308. 
— Power of High Court to interfere with order . — 
Wlien a Magistrate, under section 308, Criminal Pro- 
cedure Code, has ordered the suppression of a trade 
or occupation as a nuisance and injurious to the 
health of the community, the High Court will not 
interfere, unless they hnd either that there was no 
reasonable evidence before the Magistrate of the 
trade being injurious to the health and comfort of 
the community, or that the cause shown was such as 
ought to have' satisfied the Magistrate that his order 
' for suppressing the trade was not reasonable and 
proper. The Court take the findings of fact by the 
Magistrate to be correct, unless they see that there 
is not on the record any evidence to warrant such 
findings. Municipal Commissionees poe the 
SUBUEBS OE Calcutta v. Amanat Ali 

[7 B. L. E.* 516 

• 73 ^ Criminal Proce^ 

dure Code, 1861, s. 508.-— The condition and the 
conduct of an old-established slaughter-house were 
proved to be, in fact, an offensive nuisance and 
dangerous to the health of the neighbours; but tbe 
evidence did not show it was in a worse condition 
than at any time since its establishment ; the occu- 
piers, w’-hen summoned, refused to ask for a jury 
under section 310, Criminal Procedure Code, Held, 
the Magistrate w'as justified in suppressing the trade 
or occupation"^ under section 308. Municipal Coh- 
MISSIONEES OP THE SUBUEBS OP CALCUTTA V. 

Mahomed Ali 

[7 B. L. E., 499 : 16 W. E., Cr., 6 

74 .^ ■ Private slaugh- 

ter-house. — Criminal Procedure Code, 1872, s. 521 . — 
Where a Deputy Magistrate had treated the slaugh- 
tering of cattle as a “ nuisance "" under section 521 of 
the Criminal Procedure Code, and ordered its discon- 
tinuance within a private enclosure belonging to some 
MahomedanSj-^iiTeZi that, though the act complained 
of might be shocking* to the prejudices of Hindus, 
it could not properly be regarded as a nuisance, and 
that, at any rate, the act being done in a private place 
and not on a thoroughfare, it could not be dealt with 
under section 521. Muzhue Ali v. Gunloweeb 
Sahoo . . . . 25 W. R., Cr., 72 


IXUIS A3XCE— 

2. UNDER CRIMINAL PROCEDURE CODES 

-—continued. 

75. Order to pull dowA bouse. — 

Criminal Procedure Code, 1861, s. 308. — Eeport of 
jurors. — Illegal order. — Ohstruetion to jguhlie way, 

— The Magistrate of a district issued an order, under 
section 308 of the Code of Criminal Procedure, calling 
upon the petitioner to remove a building, on the 
ground that it was unlawful obstruction upon a high 
road. A jury of five persons was appointed by the 
Magistrate's successor, under section 310, to report 
within fifteen days whether the order was reasonable 
and proper. The jurors, being without instruction, 
took different views as to the performance of their 
duties; but four of them visited the premises, and 
were unanimous in finding that the building com- 
plained of was not on the high road at all. Five days 
after receiving reports to this effect the Magistrate 
issued another order to the petitionex’, requiring him 
to pull down his house within fifteen days, as the 
jurors had made no report within the time pre- 
sci’ibed. The petitioner showed cause under section 
313, but without effect, and the order was repeated. 
The proceedings Avere ultimately forw^arded to the 
Sessions Judge, whose successor in office I’etuimed 
them with the remark that nothing appeared to have 
been done contrary to the law for the removal of 
nuisances. Held that the petitioner had showm suffi- 
cient cause to satisfy the Magistrate, under section 
313, that the order to pull down the house, was not 
reasonable and proper. Re&. v. Dalsukeam Haei- 
BHAI . . .2 Bom., 407 : 2nd Ed., 384 

70^ Nfuisance caused by tank,— 

Criminal Procedure Code, 1861, s, 308. — Removal of 
tank. — The order of a Magistrate under section 308, 
Code of Criminal Procedure, should be confined to a 
direction to remove the nuisance complained of. In 
tbe case of a tank, the Magistrate cannot order the 
proprietor to excavate it. The proprietor ought to 
have the discretion allowed him as to the mode in 
which he will remove the nuisance caused by the tank. 
If a Magistrate is compelled to direct the excavation 
of the tank, the actual cost of excavation can alone be 
charged against the proprietor, at whose disposition 
the soil taken out in the course of excavation must 
be placed. In the mattee of Paul Doss 

[10 W. E., Cr., 51 

77. Presumption as to place being 

public thorougMare. — Finding of jury. — Inter- 
ference of High CotirZ.— The fact of a Magistx'ate 
taking action under section 521 of the Code of Cri- 
minal Procedure is prima facie sufficient to show that 
he considers the locus in quo to be a thoroughfare or 
public place, and if no objection is taken that it is iiot 
such, and the jury find that the order made under 
that section is reasonable and proper, the High Court 
will not interfere. In the mattee of Imanhi Khan 

[8 C. I,. R., 399 

7S. Punctions of jury.— 05- 

struction, — Puhlie thoroughfare. — Procedtore, 

Before a Magistrate can xnake an oi’der under 
section 521 of the Code of Criminal Procedure to 
remove an obstruction from a path alleged to be a 
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2. UNDER CRIMINAL PROCEDURE CODES 
— contimed» 

1‘nnetions of ^mj-^-conthttied. 

public thoroughfare, he iiiiist -first, m a proceeding 
held under section 532, have come to the conclusion 
that tlie path is open to the use of the public. The 
only functions which a Jury appointed under sec- 
tion 523 can exercise, are to consider whether the 
order made by the Magistrate under section 521 is 
reasonable and proper, it being no part of their duty 
to determine the rights of parties in property. Meld, 
tlierefore, that where a Magistrate, through a mis- 
taken view of the law, ordered the removal of an 
obstruction on a pathway under section 521, and had 
further submitted this order to the consideration of a 
Jury appointed under section 523, before he had him- 
self come to a conclusion whether such pathway was 
a public thoroughfare, the only course left open to him 
under such circumstances was to stay all proceedings 
initiated under section 521, and take action under 
section 532. In the mattee of the petition of 
Ceundbenath Sen 

[I. Ii. B., 5 Calc., 875 ; 6 O. Ii. B., 379 

79, — Application for Jury.— 06- 

ligation of Magistrate to appoint jury. — Criminal 
Procedure Code, 1872, s. 521. — When the person, on 
whom a notice has been issued under section 521, 
Code of Criminal Procedure, applies for a Jury, the 
Magistrate is hound to appoint one, and cannot decide 
the matter by a local inquiry. In the mattee of 
Mothooe Chundee Doss , 2 C. Ij. B., 509 

30. Question referred to Jury.— 

jCffeoi of ref erring a question not for jury to decide. 
— Meld that the agreement of the accused to refer 
the matter to a Jury, which had given the case against 
them, in no way deprived them of their legal rights, 
or affected the fact that the question of the ex- 
pediency of discontinuing the alleged nuisance, which 
had been referred to the Jury, ought not to have 
been so referred. Muzhue Ali u. Gundoweee 
Sahoo .... 25 W. R., Cr., 72 

31. Discontinuance of proceed- 

ings. — Criminal Procedure Code, 1872, s. 521 . — 
Absence after enquiry of ground for proceeding 
further. — When after inquiry a Magistrate finds that 
there is no sufficient cause for proceeding under sec- 
tion 521 of the Code of Criminal Procedure, he is 
competent to let the matter drop. In eb Shonai 
PORAMANIOK. SHONAI PoEAMANICK JOGENDRO 

Shaha 1 C. Ii. B., 4:86 

32. Withdrawal of case,— Code 

of Criminal Procedure {Act X of 1872), s. 521 . — 
Where a Magistrate, in a proceeding under section 
521 of the Code of Criminal Procedure, satisfies him- 
self that there is no necessity for proceeding further 
under that section, he is competent to let the matter 
drop. In re Shonai ParamanieJe, 1 €. L. R., 486, 
followed. In the mattee of the petition of 
Issue Chundee Nath. Issue Chundee Nath v. 
Kali Chuen Nath i 

[I. L. E„ 8 Calc., 883 : 11 C. L. B., 235 


T^mBAmC:B-€onthmed. 

2. UNDER CRIMINAL PROCEBUBS CODES 

— continued. 

33, Procedure after decision by 

Criminal Procedure Code, 1872, ss. 52S, 526. 
— Order of Magistrate after decision of jury.--' A 
Magistrate who on the application of the party ('ailed 
on refers a matter as to whether a patlnvay is a 
thoroughfare or not for the consideration of u Jury 
under section 523 of the Criminal ProctHlure Code, 
1872, is hound to malco an order upon the report of 
the Jury and in accordance with their decision us re-" 
quired by section 526 of the Code. Nyan v. Shee 
Ali ... ■ . 22 W, B., Cr., 86 

3. PUBLIC NUISANCE UNDER PENAL CODE. , ' 

34, Prescriptive right*— No : 

length of enjoyment can legalise a public nuisance. 
Municipal Commissionees of Sububbs of 
Calcutta v. Mahomed Ali 

[7 B. Xi. B., 499 : 16 W, B., Cr., 6 

35, Dnfeneed well— Code, 

ss. 290, 43 . — Omission to fence a well on private 
ground within eight yards of a highway and open to 
it, is not punishable as a public miisance. Queen v. 
Anthony .. . I. B. B., 6 Mad., 280 

30, Omissiou to Keep ponies 

from straying. — Penal Code, s. 290.— The omission 
of a person to keep his ponies from straying is not a 
public nuisance punishable under section 290 of the 
Penal Code. Joynath Mundul v. Jamul Sheikh 

[6 W. B., Cr*, 71 

37. Prostitute visiting dak- 

bungalow. — Penal Code, s. 290 . — A prostitute by 
visiting a dak-bungalow at the request of a person 
staying there, but against whom there is no evidence 
of any impropriety of speech or gesture or act, or 
that she had occasioned annoyance to the public 
generally or to any persons who, in the exercise of 
their public right, were lodging in the bungalow, is 
not liable to be convicted under section 290 of the 
Penal Code as having committed a public nuisance. 
Queen v. Begum , . , 2 N, W,, 349 

33, Requisite proof. — Penal Code, 

s. 290 . — Offence under special laio. — In a case of 
public nuisance, under section 290 of the Penal Code, 
it must he proved that injury, danger, or annoyance 
has been caused, either in regard to the enjoyment of 
property or the exercise of a public right on the 
part of a portion of the community or of any parti- 
cular class of people. The fact that there is a special 
law to meet a particular offience (in this case, cattle 
trespass) does not prevent the punishment of the 
offenders under the Penal Code, if an offence whltdi 
could have been rightly punished under the Penal 
Code was established, Onooeam u. Lamessoe. 
Webstee d. Keena . . 9 W. B,, Cr., 70 

89. Penal Code, s. 

291 . — Previous conviction and order to desist. — Be- 
fore a conviction can be had of committing a public 
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3. PUBDIG OTISANCE UNDER PENAL 'CODE 
-^continued, 

Bequisite 'pToof—continued. 
nuisance under section 291 of tlie Penal Code there 
miist be proof that there was a previous conviction 
of an offence and an injunction by a public servant to 
desist from continuing such nuisance. In the mat- 
tee OE Mohesh Chunbeb ; , 20 W. B., Cr„ 55 


90. 


Ereetiqn of shed for reli- 


-gions ceremonies.— Code, ss. 26S, 290,- 
Annoyance to persons of other religion . — Certain 
‘ Mahomodan inhabitants of a village erected, during 
the Muharram, a temporary shed on land forming 
part of the village site and placed in the shed a reli- 
gious symbol. They were convicted by a Magistrate 
under section 290 of the Penal Code of committing a 
public nuisance, on the ground that their act was 
certain to cause annoyance to the Hindu inhabitants 
of the village whose temples were in the vicinity, and 
%vas, therefore, calculated to lead to a breach of the 
public peace. JSeld that the conviction was illegal. 
Mettumiea n . Queen- Empeess 

[I. L. B., 7 Mad., 590 

91 , Bepeating or continuing 

public nuisance. — Penal Code, s, 291,-- Injunc- 
tion hy public servant not to repeat or continue . — 
Criminal Procedure Code, 1882, ss. 134, 143, 144, 
seh. V, form 20 . — To support a conviction under sec- 
tion 291 of the Penal Code, there must be proof of an 
injunction to the accused individually against repeat- 
ing or continuing the same particular public nui- 
sance. It must be shown that the person convicted 
had on some previous occasion committed the parti- 
cular nuisance, had been enjoined not to repeat or 
continue it, and had repeated or continued it. The 
, authority under which a Magistrate can order or 
enjoin a person against repeating or continuing a 
public nuisance is section 143 of the Criminal Proce- 
dure Code. It is the infringement of this order that 
is punishable under section 291 of the Penal Code. 
What is contemplated is an order addressed to a 
particular person. A Magistrate’s powers to deal with 
public nuisances are contained in Chapters X and XI 
of the Criminal Procedure Code, Chapter XI is 
only properly applicable to temporary orders in ur- 
gent cases. It is only in such cases that an order 
may be made ex parte, and any exception is allo^ved to 
the general rule that it shall be directed to a particu- 
lar individual. In such emergent cases an order 
may, under section 144 of the Code, be directed to 
the public generally, when frequenting or visiting a 
particular place, to abstain from a certain act ; but 
this provision does not apply to a proclamation 
directed not to the public generally frequenting or 
visiting a particular place, but to a portion of the 
community. Queen- Empeess v. Joehh 

[I. Ii. B., 8 All, 99 

HUHCtlPATIVE WILIi. 

rfSee Declasatoey Deceee, Shit EOE— Re- 
■ YBESIONEES . I. L. B., 7 All, 163 
See Deceaeatoey Deceee, Shit eoe — 
Shits conceening Documents. 

[I. Ii. B., 1 All, 688 


HUHCITPATIVE WlIAL-^continued. 

See Cases hnbee Hindu Law— WieIi— • 
Nuncupative Wile. 

See Will— Nuncupative Wills. 

[3W. E., e3 


OATH. 


See Witness— Civil Cases— Sweaeing, 
Ac., OP Witnesses. 

[I Mad., 99, note 
2 Mad,, 246 

See Witness— Ceimtnal Cases— Sweae- 
ING, &c., OP Witnesses. 

[13 W. B., Or., 17 


— Administration of, by arbitrators. 

See Appellate Couet — Objection taken 
POE PIBST time on APPEAL — SPECIAL 

Cases — Awaed . 1. L. B., 1 All, 535 

See Aebitration — Awaels — Validity op 
Awaed s and geound poe setting 
THEM ASIDE . I.X..B.,1 AH., 535 


Agreement to take- 


See Compeomisb— C oMPEOMiSE OP Suits 
UNDEE Civil Peocedub Code. 

[4 Mad., 422 
4 Mad., Ap., 3 

Power to administer oath.— 


1 . 

Act X of 1861. — Mod. Pegs. Ill of 1802, s. 6, and 
VI of 1816, s. 27 . — Since the repeal of section 27 of 
Madras Regulation VI of 1816, and section 6 of 
Madras Regulation III of 1802 by Act X of 1861, 
the Court has no longer the power of settling cases 
by “ oath.” ANONYMOUS , . 4 Mad., Ap., 3 

■ Xon-judicial pro- 


2 . 

ceeding.— Charge of giving false evidence on . — ^In a 
non -Judicial proceeding, the object of which is to 
discover the writer of a scandalous petition, it is not 
competent for the Magistrate conducting the pro- 
ceeding to administer an oath. The High Court 
reversed a convictiod for giving false evidence where 
an oath was administered under the above circum- 
stances. Reg. V. JiBHAi Vaja . II Bom., II 

OATHS ACT (IV OP 1872). 

— Omission to tahe oath or talcing it 

irregularly.— UnHeiv Act VI of 1872, section 5, tbe 
omission to take any oath, or any irregularity in the 
form in which it is administered does not invalidate 
the proceedings. Queen Taeinee Chuen Bose 

[21‘W.B.,Cr.,.31 

(X OP 1873), ss. 8-12. 


See Appeal— Aebiteation. 

[I. Xi. B., 4 AIL, 283 

See Aebiteation— Revocation op, ob 
WITHDEAWAL PBOM, AeBITEATION. 

[I. Ii. B., 4 All, 302 
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OATHS ACT (X OF lBlB)-eontmmd. 

— - — ■ s. a 

See Bes Judicata— Adjudicatioits. 

[I. Ii. R., 5 Mad., 259 

^ s. 11. 

See Bes Judicata— Adjudications. 

[I. Ii, R., 5 Mad., 259 

— Agreement to he hound hg 

oath. — Judgment on such agreement. — Mad. Reg. 
Ill of 1806, s. 6. — The mere agreement of one 
of the parties to a judicial proceeding to he 
bound by the oath of the other is in itself no ad- 
justment of the suit. If the matter stated in the 
agreement is sufficient as the grounds of a decision, 
a judgment may be passed, for then it would be 
conclusive evidence under the Oaths Act. The 
difference between Regulation III of 1802, section 
6, and the Indian Oaths Act, 1873, section 11, dis- 
cussed. Vasudeva Shanboo- V. Nabaina Pai 

[I. Ii. R., 2 Mad., 356 

% — and s, 8. — Defendant exa- 
mined in Section 11 of the Oaths Act 

(X of 1873) is not applicable to the evidence of a 
defendant who has been examined under the usual 
form of oath, and not under any oath or form of 
affirmation under section 8. Seeemunt Bam 
Totadae '0. Bam Kishen Sen . 22 W. R., 387 

S. 12. — Refusal to talce the oath. — Rre- 

sumption. — Where the lower Appellate Court, at the 
instance of the defendant, called upon the plaintiff 
to swear on the Koran that the defendants case was 
false,, which the plaintiff refused to do, — Seld that 
the lower Appellate Court was justified in raising 
a presumption, from the plaintiff’s refusal, that his 
case was false, the Com’t having power to act as 
it did under the provisions of Act X of 1873. IssEN 
Meah V. Kalaeam Chundee Naw 

[2 a L. B., 476 

s. 13. 

See Aebiteation— Awaeds — Validity of 
Awards and geounds eoe setting 
THEM aside . I. L. R., 1 All., 535 

1, Omission to talce evidence on 

oath or affirmation . — The word “ omission ” in sec- 
tion 13 of Act X of 1873 includes any omission, 
and is not limited to accidental or negligent omis- 
sions. Jackson, J., dissented. Queen d. Sewa 
Bhogta 

[14 B. Ii. R., F. B., 294 : 23 W. R., Cr., 12 

3 ^ Omission to talce evidence 

on oath or affirmation. — Section 13 of Act X of 
1873 does not render the evidence of a child of nine 
years of age inadmissible, if the evidence has been 
advisedly, and not by an omission, recorded without 
any oath ora ffirmation. Queen v. Anunto Chuck- 

EEBUTTY 

[14 B. Ii. R., 295, note : 22 W, R., Cr., 1 

3. Competent witness. — The 

accused was charged with throwing B. and C. down 


OATHS ACT {X OF 187S)-cd«i‘»iii«i 

a well. She was charged with the murder <4* B, uiuler 
section '302 of the Penal Code, and on that, charge 
she was tried and acquitted, Titcreapon the Joint 
Magistrate, without holding any furtlicr prcUmuiury 
inquiry, committed her on a charge under .scctitm 
307, of attempting to murder C. The only eye- 
witness of the offence, aceo>i*ding ti> the St'-ssious 
Judge, was a child, and as she did not undcrstaml t he 
nature of an oath or solemn affirmation, her viden.ee 
was taken on simple affirmation. The jiiry found 
the prisoner guilty and she was sentenced to ten, 
years’ transportation. Held that the omission to 
administer either an oath or solemn affirmation, 
although knowingly made, did not render the' ehikr» 
evidence inadmissible. Queen v. Itwabya 

[14 B.X. R., 54 : 22 W, E., Cr., 14 

4. Omission to swear jury in 

sessions case. — If the jury in a sessions case 
are not sworn, whether the omission is one which 
would be covered hy section 13 of the Oaths Act, 
1873. Queen v. Bamsodoy Chuckebbutty 

: [20 W. B., Cr., 19 

OBJECTION TAKEH FOR FIRST TIME 
OHAFFEAIi. 

/See Cases undee Appellate Couet — 
Objection taken poe piest time on 
Appeal. 

See Cases undeb Jueisdictiok— Ques- 
tion OP JUEISDIOTION. 

See Cases under Peity Council, Peac- 
TiCE OP— Practice as to Objections, 

OBJECTIONS— 

See Cases under Appeal— Objections 
by Respondents. 

See Cases under Remand— Objections 
TO Findings on Remand. 

OBJECTIONS TO REPORT OF COMMIS- 
SIONERS FOR TAKING ACCOUNTS, 
MEMO. OF— 

See Practice— C iYiL Cases— Commis- 
sioner POE TAKING Accounts. 

[I. Ii. R., 1 Bom., 158 

OBSCENE PUBLICATION. 

Renal Code, s. 293. — Destruction of 

hook hy order of Criminal Court. — Act X of 1872 
{Criminal Procedure Code), s.418. — A book may be 
obscene, within the meaning of the Penal Code, 
although it contains hut a single obscene passage. 
The defence to a charge of selling and distributnig 
certain obscene books was that they were sold and 
distributed in good faith in prosecution of a reli- 
gious controversy. Held that the excessive obscenity 
of such books took away the protection which their 
controversial nature might otherwise have afforded 
them. Also that the intention of the seller and dis- 
tributor must ho gathered from the character of the 
matter contained in such books. As he had chosen 
to sell and distribute what was obscene, it must be 
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OBSCEHE PUBLICATIOM-eoMifwmed 

presumed that he inteuded the natural consequences 
of his act, namely, corruption of the minds- and pre- 
judice of the morals of the public. It was not suffi- 
cient for him to say that his intentions were 'good. 
It was his public act that must be the test of his in- 
tentions ; and liaYing done an unlaT,vfiil act, it was no 
answer to say that he thought it lawful, Clueen v. 
HtcklMij Xi. 3 Q, JB.jSOO; and SteBle v, Brwinanf 
X* j 5., 7 t7." followed. ‘At the conclusion of 

the trial of a person for the sale and distribution of 
obscene hooks, the Court trying him ordered the de- 
struction of certain copies of such books, voluntarily 
surrendered by him, under section 4d 8 of the Crimi- 
nal Procedure Code, Meld that such Court was not 
empowered by that section to make such an order, 
EmPBESS op IlTBIA v , IJS’DABHAB 

[I.L.B„3A11.,837 

OBSTEUCTma ^AYIGATIOI^. 

— — ; Bang, Act F of JSd4.— To render a 

person liable to punishment under section 16, Bengal 
Act V of 1864, for obstructing the line of navigation 
of a Government canal, it must be shown that he wil- 
fully obstructed the navigation. Queeb 'o, Kabil 
Makji , . . 2 B. Xi. R., A. C., 23 

S, C. Queen tj. Kalil . 11 W. E., Cr., 18 

OBSTEITCTma PUBLIC WAY. 

Bee Cases tjnbeb Jubisbiction op Civil 
C ouBT— P ublic Ways, Obsteuction 

See Mabbas Police Act, 1859, s. 48. 

[I. L. E., 4 Mad., 235 
See Peeal Cobe, s, 283. 

[I. L. E., 4 Mad., 235 

• See Cases unbek Kig-ht op Suit— Ob- 

STEUCTION TO PUBLIC HIGHWAY. 

OBSTEUCTIHG ROAD. 

Cases UNBEB JuEiSBiCTioN OP Civil 
C ouBT — P ublic Ways, Obsteuction 

OP — 

See Possession, Obbeb op Ceiminal 
C ouBT AS TO — . 2 B. L. E., Ap., 9 
[5 B. L. E., Ap., 68 

See Cases unbee Right op Suit— Ob- 

STBUCTION TO PUBLIC HIGHWAY. 

OBSTEUCTIOi;!, REMOVAL OE— 

See Cases unbee Nuisance. 

0BSTEUCTI03N TO PLOW OP WATER. 

See Injunction— Special Cases— Ob- 

STEUCTION TO RIGHTS OP PbOPEETY. . 

[9B. L.E., 328 
L L. E., 10 Bom., 390 

Limitation Act, 1877, s. 26 (1871» 
s, 27) . I. L. E., 1 Mad., 335 

See Cases unbeb Peescbiption— Ease- 
ments— Rights OP Wateb. 

See Cases unbee Right to use op 
Wateb. 


OCCUPAIICY. 

See Right op Occupancy. 

OCCUPAISTT. 

. 'See Land Revenue. 

[I.L.R„lBom.,70 . 

OCCUPIERS A2TD OWNERS, PINE 
IMPOSED ON— 

See Bengal Municipal Act, 1864, s. 67. 

[8 B. L. E., Ap., 9 
3 W. B., Cr., 33, 57 
8 W. B„ Cr., 45 

OPPENCE AGAINST PUBLIC JUSTICE. 

See Cases unbbb Contempt op Coubt. 

See Cases unbeb Ceiminal Peooebuee 
Cobe, 1882, s. 476 (1872, s. 471). 

See Cases unbeb Ceiminal Peooebuee 
Cobe, 1882, s. 487 (1872, s. 478). 

OPPENCE COMMITTED BEFORE 
PENAL CODE CAME INTO OPER- 
ATION. 

Murder, — Beng. Beg. IV of 

1797. — Act XVII of 1862. — General Clauses Con- 
solidation Act (I of 1868) y s. 6. — Begeal of statute, 
Xffect of. — Bight of defence to Migh Court. — Up to 
the 1st January 1862, a person committing the 
offence of murder was liable to trial and punishment 
under the Regulations. By Act XVII of 1862 the 
Regulations prescribing punishments for offences 
were repealed “ except as to any offence committed 
before the 1st January 1862/^ By the same Act it was 
declared that no person .who should claim the same 
should be deprived of any right of appeal or refer- 
ence which he would have enjoyed under such Regu- 
lations. By section 6 of Act I of 1868, the repeal of 
an Act does not affect anything done, or any offence 
committed, or any line or penalty incurred before the 
repealing Act shall have come into operation. Under 
the provisions of this section the repeal of Act XVII 
of 1862 by Act VIII of 1868 and Act X of 1872 did 
not, in respect of offences committed before the 1st 
January 1862, affect the penalties prescribed by such 
Regulations, nor were any of the Regulations pre- 
scribing punishments for offences, which were in 
force before the passing of Act XVII of 1862, re- 
pealed in respect of offences committed before the 
1st January 1862, prior to the passing of Act I of 
1868. Held accordingly, where a person committed 
murder in the year 1856, that such person was 
punishable under the Regulations. Held, also, that 
inasmuch as such right as the right of reference 
given by section 3 of Regulation IV of 1797 accrues 
on conviction, and therefore in the present case had 
not accrued before Act XVII of 1862 was repealed, 
it is doubtful whether a person convicted of murder 
committed before the 1st January 1862 has such 
right. Empbess 01 Inbia v. Mulua 

[I. L. E., 1 All,, 599 

2. Beng. Beg, IV of 

1797.— Act XVII of 1862. — General Clauses Con- 
solidation Act {1 of 1868)i s. 6. — Bepeal of staktte, 
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■ COMMITTED BEFORE 
PENAE CODE CAME IHTO OPEE- 
ATIOH — contimied, 

^ffeot of . — The prisoner was found guilty and sen- 
tenced under Regulation IV of 1797 to transportation 
for life, for a murder committed in 1861, before the 
Penal Code came into operation, andtbe case was sent 
up to the High Court to confirm tbe sentence. Re- 
gulation IV of 1797 was repealed by Act XVII of 1862, 
and that Act was wholly repealed by Acts VIII of 1868 
and X of 1872. B.eldj on reference to a Pull Bench, 
that the conviction was illegal, section 6 of Act I of 
1868, which provides that the repeal of any Act or 
Regulation shall not afiect any ofEence committed 
before the repealing Act shall have come into opera- 
tion; not being applicable. Empress ‘o. Diljottb 
Misseb . . . I. L. R., 2 Calc., 225 

3 ^ Perjury or forgery.— I of 

1848*' — Sanction in case of jury or forgery* — A 
case of perjury or forgery alleged to have been com- 
mitted in a case before a Civil Court before January 
1st, 1862, can be dealt with only under the old Pro- 
cedure Law (Act I of 1848), according to which the 
sanction of the Court before which the offence was 
alleged to have been committed was necessary before 
criminal proceedings can be instituted. In be 
■ Radhajeebtjn Moostaefee 

[5 W. E., Cr., 8 : 1 Ind. Jur., TT. S., 97 

4 , Forgery. — ^Procedure in case of 

forgery. — In a case of tiling a forged vakalutnamali 
in a Civil Court before January 1st, 1S62, the prose- 
cution can only proceed in the ordinary way, t.e., by 
way of commitment by a Magistrate on the com- 
plaint of the party aggrieved. Queen 'o. Enafbt 
Hossein . . , ,5 W. E„ Cr., 43 

5 . Mortgage of property pre- 

viously mortgaged.— Row. Reg. XIV of 1827 . — 
Religious Law of Hindus . — Regulation XIV of 
1827 (Bombay), section 1, clause 1, article 7, and 
the Religious Law of the Hindus, are not, applicable 
to the case of a party charged with mortgaging his 
house a second time previously to redeeming the 
same from a prior mortgagee. Reg. v. Annaji 
VALID Govindeam . , .1 Bom., 93 

OFFEISTOE COMMITTED DURING JU- 
DICIAL PEOCEEDIIVG. 

See Criminal Procediteb Code, 1882, 
ss. 480-482 (1872, ss. 435 and 436). 
[13 B. L. E., Ap., 40 : 22 W. E., Cr., 10 


OFFEHCE COMMITTED IH CON- 
TEMPT OF COURT. 

See Cases undeb Contempt of Court. 

See Cases under Criminal Procedure 
Code, 1882, s. 476 (1872, s. 471). 

See Cases under Criminal Peocedube 
Code, 1882, s. 4S7 (1872, a. 473). 


OFFEirCB COMMITTED ON THE HIGH 
SEAS- 

See Jurisdiction of Criminal Count— 
General Jubisdictxon. 

fS Bom., CxL, 63 
I. li. B., 5 Mad., 23 

^ — — PunislimeB.t* — Procedure* — 

Huropeati British subject. — 7 Will. IV., a^td 1 Viet., 
c. 85* s. 2* — 14 a7id 15 Viet., o. 19, s. o.-Jurisdie-' 
tion. — Act XIII of 1835. — In prosecuting a British 
subject for an offence committed on board a Britisli 
ship upon the high seas, — Held (1) {dubiiwife PhearJ 
J.) that be must be charged with an offeiice under 
English lawj (2) that the punishment must he 
according to English law; (3) that the trial must bo 
according to the procedure of the local Court. There- 
fore, where a British subject was charged before the 
High Coui’t with having committed an offence under 
7 William IV., and 1 Victoria, Cap. 85, section 2, on 
board a British ship, upon the high seas, within the 
admiralty jurisdiction of the Court, and found guilty 
‘ of an offence under 14 and 15 Victoria, Cap. 19, sec- 
tion 5, — Held that the conviction was good, and that 
the prisoner would be rigbtly punished with rigorous 
imprisonment, which is defined by section 63 of the 
Penal Code to be equivalent to imprisonment with 
bard labour, and that tbe trial had been rightly pro- 
ceeded with under Act XIII of 1865. Queen v. 
Thompson . . , IB.L.R., 0.,,Cr.,l 

2. Law applicable.— 

and SI Viet., o. 124, s. IL— Procedure*— Power of 
Legislature. — -The substantive law applicable to a 
British-born subject tried in the High Court of Judi- 
cature at Bombay for destroying a British ship on tbe 
high seas, at a distance of more than three miles 
from the shores of British India, is the English law, 
and not the Penal Code, notwithstanding the provi- ^ 
sions of Statute 30 and 31 Victoria, Cap. 124, section 
11. The same substantive law is applicable to prison- 
ers who conspire together in Bombay to destroy such 
ship on the high seas, ancl such ship is so destroyed in 
consequence. The procedure applicable in such cases 
is the ordinary criminal procedure of the High Court. 
The question whether the Indian Legislature has 
power to legislate with reference to offences com- 
mitted on the high seas considered. There is not any 
Act of the Indian Legislature now in force which pro- 
vides for the offence of destroying a ship, when 
committed at a greater distance than three miles 
from the coast, or for the abetment in British India 
of such an offence so committed. Reg. v. Elm- 
stone . . . . .7 Bom., Cr., 89 

3. Jurisdiction of 

Criminal Courts. — Poioer to legislate for high seas* 
— Statutes 12 a7id IB Viet., c. 96, and 23 and 24 Viet., 
c. 88. — xin offence committed on the liigh seas, but 
within three miles from the cnast of British India, 
as being committed within the territorial limits of 
British India, is punishable under the provisions of 
the Penal Code. The ordinary Criminal Courts of the 
country have jurisdiction over such offences by virtue 
of the Statute 12 and 13 Victoria, Cap. 96, sections 2 
and 3, extended to India by Statute 23 and 24 Victoria, 
Cap. 88. SeiMe , — The Governor General of India ia 
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OI'FETOE GOMMIOTEB OH THE HIGH " 
SEAS.— Xiaw 'applicable— 

Ccmiicil lias no power to legislate for offences com- 
mitted outlie liigh seas outside the territorial limits 
of Britisli Indian though he has power to legislate in 
respect of offences committed on the high seas within 
three miles of its coasts. Meaning and effect of, Sta- 
* tute 12 and 13 Yictoria, Cap. 69, sections 2 and 3, 
considered. Queen y. Thompson^ 1 B, L. 0. Cn, 
It commented on. Beg-, t?. Kastya Kama 

[8 Bom.j Or., 63 

•OFFBHOE COMMITTED UHDEB 
THREAT. 

— Bernal Code, s. 94 . — Proof reg^uisite. 
— To obtain the benefit of the exception allowed by 
section 94 of the Penal Code, it must he shown that 
the prisoners were compelled to set as they did from 
apprehension that instant death would he the conse- 
quence of a refusal. Queen v. Sonoo 

[10 W. R., Or., 48 


OEPICER APPOIHTEB TO OOHBUCT 
APPBAIi. 

See Appeal m Ceiminal Cases— Ac- 
quittals, Appeals peom— 

[I. L. B., 2 Gale., 273 

OPPICER OP GOUB.T HAVIHG PER- 
SOHAB mTBBEST IH SHIT OH BE- 
HALF OP IHFAHTS. 

See SUPEEME COUET, Madeas. 

[3 Moore’s I. A., 329 

OPPICER OP GOVEBHMEHT. 

See CoLLECTOE . I. Ii, E., 1 Bom., 318 

OPPICER OP SEA CHSTOMS, BIABI- 
X.ITY OP, FOR ACT BOHE WITH- 
OUT JUBISBICTIOH. 

See JuEisDiCTiON of Civil Couet— 
Bevenue . I. Ij. R., 1 Mad., 89 


OPPEHCB BELATIHG TO BOCU- 
MEHTS. 

See Casses undhe False Evidence — 
Fabeicatinq- False Evidence. 

See Cases undee Foegeey. 

1, — . — Penal Code, s. 477. — Desiruo- 

tion of pottah , — The tearing up of a pottah is de- 
struction of valuable security within the meaning of 
section 477 of the Penal Code. Queen u. Nittae 
Mundle . . , . . 3 W, B., Cr., 38 

2. ValuaUe security. 

-^Unstamped and inadmissihle document . — The 
fact that a document has not been stamped, and is 
not therefore receivable in evidence, does not pre- 

• vent its being a “valuable security” within the 
meaning of section 477 of the Penal Code. Anony- 
mous . . . . . 7 Mad., Ap., 26 

OPPEHCB, SPBCIPICATIOH OP— 

See Waeeant of Aerest — Criminal 
Cases . . 6 B. L. B., Ap., 129 

OFFER MADE WITHOUT PREJU- 
DICE.' ■ 

See Written Statement, 

[12 B. L. B., Ap., 19 I 

OFFICE, SUIT TO ESTABLISH BIGHT ■ 
■TO— 

See Cases under Jurisdiction of Civil 
Court — Offices, Bioht to — 

See Cases under Bight of Suit — 
Office or Emolument. 

OPPICER ACTIHG IH TWO CAPACI- 
TIES. 

See Collector . . W. R,, Cr., 13 

See Magisteate, Duty of— 

[5 B. L. R., Ap., 89 
8 B. L. R., 422 
24 W. B., Cr., 1 


DOCTJ- OFFICEE, LIABILITY OF— 

Protection of officers acting hondjide, 

[DENCE — — Illegal collection of revenue. — Action of tres- 

3. ^ass. — If a party hona fide, and not absurdly, be- 

lieves that he is acting in pursuance of a statute, he 
is entitled to the special protection which the Legis- 
-Destruo- lature intended for him, although he has done an 
tab is de- illegal act. Spooner 'o. Juddow 
2 aniiig of [4 Moore’s I, A,, 353 

I. Nittar 

, Cr.,38 OFFICIAL ASSIGNEE. 

security. Commission to- 

3nt.—lil\Q See INSOLVENT ACT, s. 19. 

ed, and is [I. L, R,, 8 Mad,, 79 

not pre- I. L. R., 13 Caie., 66 

ithin the .. ■. 

Anomt- Election by- 

, Ap., 26 See Insolvency — Sales for Aeeeaes 

OF Bent . . I. L. R., 1 Mad,, 59 

P— 

Liability of— 

Jeiminal ^ . 

An 129 Costs— Special Cases— Official 

Assignee . I. L. R., 7 Bom., 484 
PREJU- ^ ^ 

Priority of — 

See Cases undee Insolvency — Claims 
, Ap., 19 OF Attaching Cr editors and Offi- 

cial Assignee. 

RIGHT Insolvent Act, s. 7. 

^ [5 B. L. B., 309 

OF Civil ^ 

Validity of sale as against— 

? Suit — Insolvency — Sales fob Arrears of 

Bent . . I. L. R., i Mad., 59 

ABACI- OFFICIAL BETTERS. 

See Evidence— Criminal Cases — Let- 

l„Cr,13 tbes . . . 7B. L. B., 63 

Ap., 89 OFFICIAL TEUSTBE. 

1 . R., 422 Puhlio officer. — Civil Procedure 

R„ Cr,, 1 Code, 1877, s. 2, and s, 424, — Notice of suit. — The 
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OI*l*ICIAIi TEIJSTEE— . ' 

Official Trustee is a “ public officer ” within the defi- 
nition given in section 2 o£ the Civil Procedure Code. 
The cases In which a public officer is entitled to 
notice of suit under section 4-24 of the Code, are 
those in whicffi he is sued for damages for some 
wrong inadvertently committed by him in the dis- 
charge of his official duties, and the object of giving 
notice is, that if a public body or officer entrusted 
with powers happens to commit an inadvertence, 
irregularity, or wrong, before any one has a right to 
require payment in respect of that wrong, he shall 
have an opportunity of setting himself right, making 
amends, restoring what he has taken, or paying for 
the damages he has done. The Official Trustee, 
therefore, is not entitled to notice of suit, when the I 
question to he decided relates to the rights of the 
cestuis qwe trustent in respect of the trust-fund, and 
not to a wrong committed by him. Shahunshah 
Begxtm; u. Febgusson . I. la. R., 7 Calc., 499 

OEEICIAIi TRUSTEE’S ACT, XIX OE 
1841. 

See LiMiTATiOTsr Act, 1877, abt. 13 (1859, 
s. 1, OL, 5) . . . Marsbi., 573 

[11 Moore’s I. A„ 405 
B. Ii. R., Sup. YoL, 633 

OMISSIOT^* TO COlSrSIDER EFFECT 
OF BOCUMEHTARY EVIBEHCE. 

See Bemand— Ground eor Remand. 

[1 Ind. Jur., 3Sr. S., 35 
See Beyiew—Ground pob Beyiew. 

[I. L. R., 1 Mad., 396 

OMISSIOH TO DECIBE ISSUE. 

See Cases under Remand — Ground pob 
Remand. 

See Review — Ground foe Review. 

[3 B, Ii. R., A. C., 346 
16 W. R., 134, 150 
I. Ii. R., 6 AIL, 14 
I. Ii. B., 2 Mad., 58 

OMISSION TO EXAMINE WITNESS. 

See Review — Ground for Review. 

9 W. R., 129 

OMISSION TO GIYE INFORMATION 
OF OFFENCE. 

See Cases under Criminal Procedure 
Code, 1882, s. 45 (1872, s. 90). 

Cases under Information of 
Commission of Offence, 

Col. 

. 4125 
. 4126 
. 4126 
. 4127 
. 4127 
. 4127 


ONUS FROBANBX-e(?afl»wci 

CV»L 

7. Claim to Attached pROPBaTY 

. 4130 

S. Contract 

« * # 

. 4133 

9. Contribution 

^ ^ 

. 4133 

,, 10, Custom 


. 4133 

11. Damages 

* t tt 

, 4134 

12. Debtor and Creditor . 

. 4135 

13. Declaration of 

Title • . 

. 4135 

14. Decrees and Deeds, Sum to 

BET 

ASIDE— • " . 

* * 

. 4136 


15. Documents relating- to Loans, 


Execution of and Consideration 


FOR, AND Cases of Money 

LENT 

. 4141 

16. Easements ' , • ' ■ . 



. 4146 

17. Ejectment 



. 414G 

18. Enhancement of Rent 



. 4147 

19. Genealogical Descent 



. 4152 

» 20. Hindu Law * 


t 

. 4153 

(a) Adoption 


■ •' ■■■■ 

. 4153 

(6) Alienation * 



. 4153 

(e) Maintenance . 


' m 

. 4160 

(fi) Stridhan • 


. • 

* 4160 

21. Husband and Wife 



. 4160 

22. Intervenors ,. 


« 

, 4162 

23. Landlord and Tenant 



. 4164 

24. Legitimacy . 



. 4172 

25. Limitation and Adverse 

Posses- 

SION 



. 4173 

26. Mesne Profits 



. 4185 

27. Minority . , 


• 

. 4185 

28. Mortgage . . 


« 

. 4185 

29. Notice . . , . 


' » 

.:4i89 

80. Partition . ■ , 



. 4190 

31. Possession and Proof of Title 

• 4191 

82. Pre-emption . 



• 4201' 

33. Recognisance to keep Peace 

■ ,4202 

34. Relinquishment of 

Portion 

OF 

Claim . 



. 4202 

35. Resumption and Assessment 

. 4202 

36. Sale of Goods 



.4211 

37. Sale for Arrears of Revenue 

. 4211 

38. Sale for Arrears of ; 

Rent 


.'4212 

39. Sale in Execution of 

Decree 

. '4212 

40, Service of Summons 



. 4214 

41. Trust, Revocation of- 



. 4214 

42. Valuation of Suit 



. 4214 

43. Witness 



. 4214 

44. Wrongful Conversion 



. 4214 

45. Miscellaneous Cases 

♦ 


. 4215 


See Cases under Benami ..Transaction 
— Onus of Proof. 


See Bill of Lading . 13 B. B. E.., 394 
[I, Ii. B-., 5 Bom., 313 
See Champerty . 13 B, L. R., 516, note 
See Dezkan Agriculturists^ Relief 
Act, 1879, ss. 12 & 15. 

[I. Ii. R., 9 Bom., .520 

See Escheat . 1 B, B. R., F. C.., 44 

See Evidence— Civil Gases— Secondary . 
Evidence — Lost or destroyed Docu- 
ments . , I. Ii. R., 7 All, 738': 

[I. L. B., 2 All, 876 


ONUS FROBANBI. 

1. Account , 

2. Account Boons, Entries in— 

3. Agent ' , . ■ . 

4. Arbitration . . . . 

5. Attachment in Execution . 

6. Boundary . . . . 


( 4125 ) 


ONXJS PROBAWDl-oontimed. 

See EvpBNCE-CivK Cases— Miscei, 
1AMO0S DoO0MENTS-WaJIB.TO.0EZ 
[1. L. E., 2 AU., 876 

060 E VIDE KCE , Act, s. ,105. ' 

£1* Xi* Kr.j 4 CslIc.j 124: 

Law-Joint 

[I* X*. R., 4 Gale., 888 

Convey- 
10 Bom., 327 

'Lewnt-Damaoe 

1 DEMISES EET . 5 B. L. E., 401 

5eeLAND10BD AND TbNANT-PaTOTPNT 

OB Beni-Eon-payment 
. ' J*' 5'’ Calc., 314 

7 7* ^ Bom., 419 

X. L. R., 3 Mad., 118 

' Act; 1877, aet. 127 

(18£)9, sr. 1, CL. 13) , 12 B. I,. R., 219 i 

[4 Mad., 354 
S Agra, 133 
15 W. R., 400 
3 W. R., 173 
6W.R., 170 

« ^ 23W.R., 381 

^>66 LmiTATiois’- Act, 1877, aet. 136. 

[X Xj. R., 11 Calc,, 680 

Act, 1877, aet. 144 
(18d9, $. 1, 00 . 12)— Adtebsb Posses- 

■ • C-. Ill 

[6 B. L. E., Ap., 151 

^''tIOn**'^ MALICIO0S PEOSEO0- 

WlffEK PaEDANASHIN -Wo- 
See Penal Code, s. 498. 

X». B., Ap., 63 
See Vendoe and Puechaser— A^tice. 

[I. L. R., 4 Gale., 897 
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OlSriJS BROBAl!^I>l---eow^«w«(Oc?, 

1. ACCOU.NT — eontmued^ 

Balance of aeeQunt--contiMied, 

^cie case made 'against him. Elias o. Joeawab 

• • . . . ad-w. B^ soa 

2. ACCOOTT BOOKS, ENTEIES IN— 

8. - Suit for possession 


1 , 


1. ACCOUNT. 


..if., .. 

"?Srtf,='F ‘i”" 

sum is due on Um “se and show what 

the defendant need not be ealfed nnln f ®° 

E0TT0N CHAND, BYSACB “ & 

^ [12 W, R., 529 

statement of accou^ — founded on 

«pm a cUs 4 ct sSem« " “ir 

the defendant, in wMch he ackn “Xed 

lar sum to be due to the Dbiiutifp 

for defendant to produce evidence to r^tt theJrS 


to whether transaction was a mortgage or saie,^ 
^ntnes m account hooks showing dehts.--^JhB plain. 

possession of certain lands, alleging 
been mortgaged to the defendant by 

niSnc-fa r The defendant 

wS ^ them and relied upon them as deeds of sale 
P absolutely the lands mention- 

edmthem. The form of the instruments was not 
but it appeared aliunde by the conduct of 
the defendant himself that the deeds were intended 
as mere securities for money, and that he had treat- 
Certain entries in the defeud- 
ants accounts also treated the respective considera- 
tions named m the deeds as continuing debts due to 
the defendant fi-om the plaintifis’ father. Beld that 

sliiff were sufficient to 

defpn of proof from the plaintiSs to the 

*1“®* ^ on the latter 

to give either oral or documentary evidence which in 
some way neutralised or e.vplaiued away their effect 
or showed that they related to other transactions 

documents. Go- 

VINDA V, JeSHA PsEMAJI . I. L. R., 7 73 

3. AGENT. 

4 — — Gomastah, Suit aeamat — ' 

8mt to recover odrances due from ducharfed gomae- 

fr^rJ f alleged to be due 

tan^ nt discharged gomastah, who pleaded acquit- 
tiff ws« discharge, -ifeid that plain- 

^-eceiX payments to, and the 

leceipts tiom, the gomastah, and to put in orio-i- 

al documents, and not mere transcript^ even if the 

defendant had remained silent. Watson & S, t 

Sreedhue Mundle . . 10 w. R., 421 

official assignee, 

vxri^^ 1 items of ao count. 

Tstate insolvent 

estate are severally bound to prove to the assignee or 

his representative that the expenditure of the seve- 
tTOllv "r^ accounts has been ac- 

agents ?n off incumbent on such 

the^^ ^ “ support of all the items in 

prietv oTtit impugned, and the pro! 

fni Mi expenditure of such items 

Wd object-matter of issues proS 

framed. Nujue Ali ®. Patieeson .2 IT. W., 104 

an?L Suit against, for 

ts of agent. — Authortty of agents Proof of In 

a smt gainst a principal as liable for the Mts of an 
Stiff t lies on tile 

dnlyac^p^^^^^^^^ 

trignt 11 

6 q, 
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OKUS ^PBOBANBI— 

4 ARBITRATION. 

7 ^ — Eeferenee to ax’Bitration. — 

Consent obtained threats and.miiiue infiuence . — 
Wlien it is averred tliat tlie consent of one of tlie 
parties to an arlDitratioii was obtained by threats and 
through nndne influence exerted by persons in au- 
thority, the omis probctndi is on the person making 
the averment. PuuvATHA Vurdhay Nauchias v. 
Jayayeea IUmakomaea Ettyapa Naickee 

[4 W. B ., F. C., 31 

S. O. Zemikeae oe Bahnad v. Zsmineab of 
Ybttiapooeam , 7 Moore’s I. A., 441 

5. ATTACHMENT IN EXECUTION. 

g, — Attaelmient of person of 

debtor. — jSxecutioTi of decree, — In an application 
for an order for execution of a decree by attachment 
of the person of the debtor, the onus is on the judg- 
ment-debtor to show that he has no means of satis- 
fying* the debt, and that he has not been guilty of 
any misconduct; and not on the creditor to show 
that, by sending the debtor to prison, some satisfac- 
tion of the debt 'would be obtained. Sbton n. Bi- 
JOHK . . 8 B. L. B., 255 ; 17 W. B., 165 

6. BOUNBABY. 

9, Disputed boundary.— 

ml of boundary. — Where a dispute arises regarding 
the direction of a boundary which one of tlie'parties 
to a suit has demolished, and tlie other party proves 
its general direction, the onus of proof that the, 
direction is wrongly stated, if it be so, lies on the 
former, who removed the boundary. JirnooNATH 
Muiuce V, Kalee Kisro Ta&oee 

[25 W. B„ 524 

10. — — - Failure of f roof . 

— Suit concerning the boundary line between con- 
tiguous mehals. The laud in dispute (which, with 
the mehals adjacent, originally formed part of a per- 
manently-settled zemindari, consisted of revenue- 
paying mehals, and of mehals alleged to he lakhiraj, 
ail belonging to one proiuletor) was so situated that 
it necessarily belonged cither to Havelcc, one of the 
latter, or to the contiguous rent-paying mehals. 
The Permanent Settlement did not deflne the bound- 
ary, nor was it fixed in subsequent resumption pro- 
ceedings against Havelee, which ended in a temporary 
settlement of that niehal for twenty years. The 
ownership of Havelee having become severed from 
the ownership of the other mehals, the question of 
boundary arose, not as a question of revenue between 
the Government and a zemindar, but as one of title 
to land between the zemindars and proprietors of 
two contiguous and separate estates. The appellant 
having failed to prove that no part of the disputed 
land was included in the respondents settlement 
(some portion at least being shown to belong to 
Havelee), and also having failed to prove by inde- 
pendent evidence his own~ right to recover the land 
specifled in the plaint,— that the suit should 
not have been determined upon that mere failure on 


OHIJS FBOBAINDI— 

6. BOUNDARY— 

Bisimted boundary— eoniUi tml 

his part to siipi>ort the burden of proof ci\fi ufKiU 
Mm, because the judgment would bt^ as iinul ami oou- 
clusivo between the parties as an adjudiciitiou on Uh' 
merits would be, and its eff:e(*t would he to give 
something to the rt‘S[)ondent which on the evideuee 
belonged to the ap^Killauth mehals. LEEiAKihNi^ 
SiH6H w. 'Moirj^snuE 

[3 W. B., F. C., 19 : 10 Moore’s I. A., 81. 

See Leeaetunb Sing-h V. UUCHMtJNtlE SrNGH 
[10 0. L. E., 160 

where the Privy Council explain this case. 

3 ^ 3 ^^ Jjtthhiraj tenure 

and mdl land of zemindar. — In a question of bound- 
ary between a lakhiraj tenure and a zemindar^s mal 
land, there is no presumption in favour of one or the 
other, but the onus is on the plaintiff to prove his 
case. Beee Chunbee Joobeaj -r. Gutty 

Butt 8 W. E., 200 

12. Failure to frove 

alleged boundary. — -Where the plaintilf sued to re- 
cover a quantity of land by rectification of certain 
survey awards, which he averred demarcated errone- 
ously the boundary bet’ween his zemiudari and the 
zemindaris of the defendants, it was held, on a con- 

I sideration of the evidence, that his suit was rightly 
I dismissed because he failed to 3)rove the position or 
existence of a stream wdiich he stated was the true 
boundary between the zemindaris, LEELA^fUlfl) 
SiNG-H V. Moheydeo Naraie’ SlSTG-n 

[13 W. B., F. C., 7 : 13 Moore’s I. A., 57 

13. Suit for jiosses- 

si on ‘where defendant alleges land to be ivithin» 
zemhidari^ but in ‘protected tenure. — In a suit by 
a talookdar to obtain khes j>ossession of certain land 
as being an encroachment by the defendants, w*ho 
admittedly held Innd within a howla appertaining to 
the talook, the defendants alleged that the land in dis- 
pute was situate within a nim-howla which they held 
within the howla. ILeld that the onus was on the 
plaintifl: to show that the land was not witliin the 
howla and that he was entitled to khas possession. 
Ekiboy Keisxo Mistei V. NoETi^r Chunbee Sek 

[12 C. B. B., 457 

14. — — J^ands in zemin- 

dari. — Settlement of shi/nni talook. — Lands situate 
within a zemiudari must primd f acie liO considered 
as part of the zemiudari; and it is for those w-ho 
insist on the separati(m of lands from the general 
lauds of the zemiudari and on their settlement as a 
shikmi talook to establish their title. Wise v. 
Bbooebe^ Moyee Deeia 

[3 W. B., F. C., 5 : 10 Moore’s I. A„ 165 

15. Suit for confmna-^ 

lion of possession of lands alleged to be within cer- 
tain taloolc. — In a suit for confirmation of right and 
p)ossession in respect of lands alleged to he within 
plaintifl’s permanently-settled talook, where piaiii- 
tifl* incidentally remarked that defendant (as inter- 
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6. BOtlNDARY-T-coMimMed. 

Bisputed 'bowi6.aicj~continuedu 

venor in a previous rent suit) had claimed the lands 
as appertaining to another talook which plaintiff 
alleged had no existence,— that it was an error 
of law in the lower Appellate Court to place on the 
defendant the onus of proving the existence of that 
other talook, instead of following the usual and re- 
cognised course of requiring the plaintiff to prove 
that the lands in suit belonged to his talook. Gtjnq a- 
• MALA Chowdhbaik V. Malhub Chundee Eoy 

[10 W. K.., 413 

16, ~ — Mouzak which 

may^ belong to one of two zemiadaru, — Possession. 
— If a particular' inouzah has been held for many 
years as part of a particular mehal or zemindari, the 
fact of such holding affords a strong presumption 
that it is part of that mehal, even as against a pur- 
chaser at a sale for arrears of revenue of another 
mehal who claims that part of the mehal purchased 
by him. It is not conclusive evidence against such 
auction-purchaser, nor could any length of adverse 
holding prior to his purchase preclude the auction- 
purchaser from recovering it, if he could show clearly 
^that it belonged to the mehal whicln'he had pur- 
chased. Peak Kishbk Banesjee v, JuGaosuNnoo 
Butt . . . . . 7 W, R., 207 


17,— — — Suit for posses- 

sion of land once bed of a nullah , — In a suit for pos- 
session of land which had once formed the bed of a 
nullah of which defendants held a julkur settlement, 
but which was situated within plaintiff's settled 
estate,— ^(5 Zi that as defendants had failed to show 
that their settlement extended beyond the fishery 
rights, plaintiff was entitled to recover possession. 
Mokohtjb Chowdhry -y, Kuesingh Chowdkry 

[IIW. R., 272 


, 7. CLAIM TO ATTACHED PROPERTY. 

20. Allegation of alienation by 

debtor during attachment. — Plaintiff alleging 
that an attachment subsisted, and that therefore the 
mortgage under which defendant claimed was inva- 
lid is bound to prove his allegation, and the onus 
not discharged by showing that the attachment was 
made some years previous to the alienation, Tool- 
SEE Dutt Missee V. Beojo Mohuk Thakooe 

[9 W. B., 332 

21. — ^ Proof of attachment.— 

Procedure Cadet 1859, ss. 235,239, 270, — Priority . — 
Plaintiff claimed priority under section 270, Act VIII 
of 1859, asserting that the property attached and sold 
by defendant was an identical property whicdi he had 
attached pi’ior to defendant's attachment. Meld that 
he was hound to prove the due attachment of the 
property, viz,, by proof of having obtained a written 
order, under section 235, prohibiting defendant from 
alienating the property by sale, gift, &c., and by the 
publication of the said order in the manner pre- 
scribed by section 239. Kakhya Lall Pundit n. 
Binonath Sircae . . .17 W. E., 23 

22. — Suit by unsuccessful claim- 

ant for confirmation of alleged ioossession 
and adjudication of title.— Cirii Procedure 
Code, 1859, s. 246 . — IVhcre an nnsuccessful cl; Im- 
ant, under section 246, Code of Civil Pj’ocedure, 
sues for confirmation of alleged possession and adju- 
dicaition of title, the onus in the first instance is on 
plaintiff, and an important question in the case is, 
who was in possession at the time of the attachment. 
Tooeakee Doss v. Mun Rakhuk Roy 

[15 W. R., 202 

23. — Bight to begin . — Civil Proce- 

dure Code, 1859, s, 246 . — Where a claim was made 
under section 246 of Act YIII of 1859,hy a third party, 
to some timber, which had been attached by a prohibi- 
tory order under section 234 , — Meld Peacock, Q, 
J., L. S. Jackson, Pheae, and Macpheeson, JJ. 
(Mittbe, «/., dissenting), the claimant must begin. 
The onus is on him to prove that the goods attached 
were his property, or in his possession, and there- 
fore not in the possession of the judgment-debtor. 
His evidence must be confined to proving his own 
claim, and he cannot be allowed to show a title in a 
third person with whom he has no connection. Held 
(per Mitter, J.) that, on the proper construction of 
the words “ proceed to investigate the same with like 
powers as if the claimant had. been originally made a 
defendant," the onus of proof as against the claimant 
is on the decree-holder. Mlto Kali Pehi. v. Kripa- 
nath Moy, 8 W. 358 ,* and Misree Pegivm v. Pun- 
noo Singh, 8 W, P., 362, overruled. ISTg-a Tha Yah 
V. Burn . 2 B. L. R., P. B., 91 : 11 W, R., P. B., 8 

24. Suit for confirmation of 

possession. — Civil Procedure Code, 1859, s. 246 . — 
Claim. — Peed of sale . — A decree-holder caused the 
right, title, and interest of his debtor in certain land to 
be attached in execution. A claim was preferred under 
section 246, Act VIII of 1859, by a previous 

6 Q, 2 


18 .,— ; ^ Suit for posses- 

sion, — Disputed plots of land. — In a suit to recover 
possession of two parcels of land alleged to have 
been comprehended in one plot on the ground that 
they had been held by the plaintiff and defendant 
Jointly until by certain proceedings the former was 
virtually deprived by the latter of the usufruct, the 
defendant's case being that the parcels were divi- 
sible into two distinct plots, one held by the plaintiff 
and himself jointly and the other by himself exclu- 
sively,— iYeM that it was on the plaintiff to prove 
that the disputed parcel w^as a part of the land held 
jointly by him and the defendant. Gunga Peeshad 
Dutt v. Lokenath Nundee . 12 W, R., 179 

19. - — — — — Siiit hy purchaser 

of share of eo-sharer in land jointly settled , — 
Where the settlement proceedings showed that the 
question of extent of the shares of several persons on 
settlement was in dispute, and that the settlement 
was made jointly without prejudice to title, the onus, 
in a suit hy a purchaser of one of the shares, was 
held to be on the plaintiff to show the extent of 
his vendor's share. Gooeoo Churn Poddae t>. Ha- 
eesza,Bibeev,. . ■ . . ' , . ' 7.W,R., 366, 
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OTTOS PEOBAMI)!— cow/lMMei. 

7. CLAIM TO ATTACHED PKOPERTY 
— continued. 

Suit for confirmation of possession— coat- 

tinued, 

piircliasei’j but was rejected. In a suit thereupon insti- 
tuted for confirmation of possession on reversal of the ' 
order, the defence was that the purchase -was henanii, 
Held the onus was on the plaintift* to make out his 
case. Makima Chandea Ktindu -b. Nttettbdin 

[3 B. B. B., A. C., 70 : 11 W. B., 422 

Tuisee Monee Dossee v, Peaey Mohtjn Baboo 

[25W.B.,79 

25 . Suit to establish right after 

rejection of claim. — Civil Procedure Code, iS.59, 
s. 24B, — In a suit brought to establish the plaintiff’s 
right to certain property after an order against him 
under section 246, Act VIII of 1859, the defendant 
admitted that the property had been in the possession 
of the person against whom the plaintiff had obtained 
his decree, hut stated that it had passed to him by 
conveyance executed by that judgment-debtor in his 
favour : the plaintiff alleged that this deed of sale was 
fraudulent and void. Held^ the onus was on the 
plaintiff to show that the deed was not hondflde, and 
not on the defendant to prove the actual execution of 
the deed. Laia Budea Prasad v, Binode Bam 
Sen . 3 B. I*. B., A. C., 71, note : 10 W. B., 321 

26. Civil Procedure 

Code, 1859 i s. 246, — Claim. — The plaintiff sued to 
establish his right to a decree, of which he stated he 
was the assignee, and w'hich he alleged the defendant 
had seized and sought to sell as the prpperty of the 
plaintiff’s assignee. The defendant admitted the as- 
signment, but alleged that it was a fraudulent trans- 
action. Held, the onus -was on him to prove that the 
transaction was not a bond fide one. Lalbesaei 
Butt v, Seinath Mookeejee 

[3 B. L. B.j A. C., 73, note 

27 . Suit for declaration of title. 

— Civil Procedure Code, 1859, s. 246. — JSquitable 
right. —Certain property belonging to one S. was mort- 
gaged by him in 1810 and 1813 to 0., under form of • 
conditional sale. S. had three sons, H., A,, and iV., 
and in 1819 he sold the property included in the mort- 
gages of 1810 and 1813 to his sons, H. and A. In 
1820 H. and A. entered into a fresh arrangement 
with 0., who accepted from them a fresh mortgage 
of the property in lien of those of 1810 and 1813, 
and of this mortgage in 1831 he obtained a decree 
for foreclosure. Subsequently, the Government re- 
sumed the property and settled it with 0/s widow 
as representing the proprietor, and the plaintiff 
afterwards purchased a one-third share of the estate. ’ 
The defendant was the holder of a decree obtained 
in 1836 against the heirs of 8. on a money-debt of S., 
and in execution of that decree he, in 1866, caused 
the rights of N. in the property to he attached and 
sold, and himself became the purchaser. On attach- 
ment, the plaintiff preferred a claim to it under sec- 
tion 246, Act VIII of 1859, hut it was disallowed. 
In a suit by the plaintiff praying for his right of 


omus PBOBA'EDl-^conihmei. 

' 7. CLAIM TO ATTACHED PBOPEETI 

'^continued. 

Suit for deelaratiOE of title^coniimed, 

ownership and possession, which was menaced by the 
defendant’s decree and sale, — Held, the onus was os* 
the defendant to show that he had an equitable right 
which he could assert against the plaintiff, 8 hur- 
BUN Bibee v. Collectoii or Sabun 

[12 B. Ii. B., 66, note : 10 'W, B., 199 

28. ^ Allegation of assignmentby 

deed of sale, — Civil Procedure Code, 1859, s. 246 , — 
If a plaintiff coming into Court, under section 246 of 
the Code of Civil Procedure, to set aside an attach- 
ment and sale shows, in proof of his title, that a 
deed of sale has been executed in his favour by the 
judgment-debtors, and that consideration-money has 
passed and possession has been given him, he starts 
his case sufficiently. If the defendant alleges, not- 
withstanding, that the sale was collusive and flcti- 
tions, it is for him to show that it was so. DiauM- 
BUEEB Dossee v, Baneemadhub Ghose 

[15 W. B., 155 

29 . Suit by unsuccessful claim- 

ant to set aside sale of land.— Procedure 
Code, 1859, s. 246. — Where the plaintiff tiled a suit to 
set aside a sale of land after he had been unsuccessful 
in an application made under section 246 of the Civil 
Procedure Code, 1859, to raise an attachment that had 
been laid on such land,— that the onus lay oh 
the plaintiff to prove his title and not on the pur- 
chaser to prove that of the judgment-debtor. IJifA- 
THD S-ADASHIV V. BAMCHANDEA ANNAJI 

[5 Bom., A. a, 76 

SO. — Suit to establish title under 

deeds of gift. — Proof of bona fides. — ^In a suit to 
establish title, unsuccessfully asserted in an execution 
case, to property sold in satisfaction of a decree, 
where plaintiff claims under a gift and other titles 
originating with the judgment-debtor, it is not suffi- 
cient for plaintiff to make out a primd fade case, 
leaving it to defendant to demonstrate fraud/ plain- 
tiff is bound to satisfy the Court of the genuine 
bond fide nature of the transfer. Bam Kishoee 
S lNQ-H V. Kamsuebo Chatteejee 

[II W. B., 454 

31 . Sxiit for value of goods 

taken in execution where a claim to them 
is allowed under s. 246, Act VIII of 1859. — 
Evidence of title. — M., to whom C., his judgment- 
debtor, had made over certain goods, attached the 
same in execution of his decree as the property of 
his judgment-debtor, hut, on a claim being preferred 
to the goods by B, and B, under section 246 of Act 
VIII of 1859, they were ordered to be released from 
attachment,* they remained, however, in the posses- 
sion of M. D. and B. having sued M, to recover the 
value of the goods, the lower Court held that, inas- 
much as M. failed to sue within a year to set aside 
the order of the miscellaneous department, and to es- 
tablish his right to take the property in satisfaction 
of his decree as belonging to his judgment-debtor 
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7* CLAIM TO ATTACHED PBOPERTY 
— continued. 

Suit for value of goods taken in execu- 
tion where a claim to them is allowed 
under s. 246, Act VIII of 1859 — conti' 
nued, 

the plaintifE^s right to it must he admitted without 
further enquiry or proof, and decreed the claim on 
the basis of that order alone. It was held in special 
appeal that the defendant was not debarred by that 
order or by the law of limitation from disputing the 
plaintiff’s right to the goods, and that the plaintiffs 
were bound to prove their right to entitle themselves 
to a decree, and that the miscellaneous order was not 
conclusive proof of their right, and still less such an 
adjudication on the question as precluded a readjudi- 
cation of it. Madho Pabshad n. Duega Parshad 

[7 3Sr. W., 85 

8. CONTRACT. 

32. — Construction of contracts. 

— Allegation of special law, — The onus is on the 
party who contends that a contract is governed by 
special and not by general rules of law, Tej Chund 
V, Seebkakth Ghose 

[6 W. B., F. O., 48: 3 Moore’s I. A., 261 

9. CONTRIBUTION. 

33, Snit for contribution for 

Government revenue.—In a suit to recover the 
amount of excess payments of Government revenue 
made by the plaintiffs on account of their co-sharers to 
save the estate from sale (each propi'ietor holding a 
well-deffned although not actually separated share), — 
Kdd that the onus was on the plaintiffs to prove 
their shares and amount of revenue payable on them. 
Aghoree Ram Sahoy Ramoleb Sahoo 

[W. B., 1864, 309 

84. Money paid to 

Government treasury , — In a suit for contribution 
for money admittedly paid by plaintiff into the 
Government treasury, on account of defendants’ share 
of the revenue, where defendants plead previous pay- 
ment to the plaintiff, — JSeld that the burden of 
proving such payment was upon the defendants. 
Mohadeo Misses v, Lahoree Missee 

[24W.B.,250 

10. CUSTOM. 

35, — ^ — Custom at variance with. 

law of inheritance.— Pr 00 / 

Where a defendant alleged a special custom of the 
Khoja community at variance with the Hindu law of 
inheritance, — Meld that the burden of proving the 
alleged custom rested upon her. Rahimatbai v, 
Hibbai . , . . I. L. B., 3 Bom., 34 

30, — — Impartibility.— parti- 

tion. — Presumption as to pariibilUy. — In a suit for 
the partition of part of a deshgat vatan, brought by 
the younger brothers of a joint Hindu family against 
their eldest brother the desai, the defence was that 
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10. CUSTOM^ — Gontimed, 
Impartibility— 

the vatan was held by him as an impartible inherit- 
ance, subject to a right, by custom, that a brother 
should receive maintenance out of the* income derived 
from it. Keld that there was no such general pre- 
sumption in favour of the impartibility of estates of 
this kind as to shift the burden of proof, which was 
upon the desai, to show that the vatan had, contrary 
to the general Hindu law, been inherited by him 
alone. It was for the desai to show, by evidence of 
the nature of the tenure of the vatan, that it was 
impartible, or to show, by evidence of family custom 
or of district, i.e, local, custom, that impartibility 
attached to it, such evidence being strong enough to 
rebut tbe presumption of the prevalence of the 
general Hindu law. Adeishappa u. Gurushiuappa 
[I. Ii. B., 4 Bom., 494 

37 , Adoption.— Proof of . — 

It is a general rule and fundamental principle amongst 
Brahmans, Kshatryas, and Vaishyas, that they are 
absolutely prohibited from, and incapable of, adopting 
a daughter’s or sister’s son or son of any other 
woman whorp. they could not marry by reason of 
propinquity. The burden of proving a special custom 
to the contrary amongst any members of these three 
regenerate classes, prevalent either in their caste or 
in a particular locality, lies upon him who avers the 
existence of that custom. Gopae Saeeay v, HAisr- 
MANT Saeeay . .1. li, B., 8 Bom., 273 

‘ 33 . Forfeiture of rights of 

mohuntsliip by marriage. — Right of succes- 
sion . — Where the plaintiff proved his right of succes- 
sion to a math on the death of its mohunt, the burden 
of proving that his subsequent marriage worked a 
forfeiture of his office and its appendant property 
and rights, lay upon the defendant who impugned 
the plaintiff’s right on account of the marriage. 
GoSAIN RaMBHAETI JaGEXJPBHAETI V. SURAJBHABTI 

Haeibhaeti . . I, Ii. B., 5 Bom., 682 

30 , Maintenance. — Custom to re- 

duce maintenance . — Suit by a late Rajah’s brother 
for maintenance allowance, which the present Rajah 
opposed on the gi’ound that, as the plaintiff was no 
longer the ruling liajah’s brother, his allowance must 
be diminished. Keld that the onus was on the 
defendant to prove a custom of entitling him to 
diminish the allowance heretofore enjoyed in right 
of plaintiff’s position in the family. Mookoonb 
Naeaie Deb v, Mooralee Mohue . 0 W. B., 91 

40. -Bigbt to take fees. — Vatandar 

joshij Right of y to take fees. — The burden of proving 
that the vatandar joshi of a village is not entitled 
to officiate and take fees in the family of any parti- 
cular caste, lies upon the person or persons asserting 
exemption. Raja talar Shivapa v. Krishitabhat 

[I. L. B., 3 Bom., 232 

11. DAMAGES. 

41 , Sxiit for damages against 

defaulting witness. — Proof of liahility. — In a 
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11 . DAM.A.G¥^S—cmtimed, 

Suit for damages against defaulting wit- 
ness — continited, 

smt for damages against a defaulting witness the 
onus is on tlie plamtiif to prove that he was damaged 
hy the non-attendance of the witness.^ The^mei’e 
failure of the defendant to appear as a witness is not 
per se a sufficient proof of his liability to damages. 
Dwaekanath Koobee V , Ahtti?do Chtjnbee San- 
kel , . . 5 W, B., S. C. C. Bef., 18 

42 /. Suit for damages for wrong- 

ful occupation. — Mefiisal to give up possession. 
— A party holding a decree for a share of a moiizah 
brought a suit for possession and damages on the 
allegation that he found the defendant in occupation 
of a part of the land on which indigo plants were 
standing, and permitted him to continue for a time 
till the plants should he removed, defendant promis- 
ing then tb give over possession, hut that when the 
time came defendant refused to give over possession 
and was still occupying the land. Seld that it lay 
upon the plaintif to show wrongful occupancy on the 
part of the defendant. Gotjb Sttbun Pass v. 
SCEONPBY . . . . 15W, B., 14:4 

12. DEBTOB AND CREDITOB. 

43 ^ Belease of debtors. — Debt 

ou'ing ly partnership . — The burden of proof that a 
creditor hy agreeing to an arrangement whereby a 
firm indebted to him conveyed to two of the partners 
thereof certain property in trust to pay off his and 
certain other debts, thereby released the remaining 
members of the partnership, lies upon the parties who 
were originally liable to such creditor. Kabai 
Khai!7 Madho Pebshad . . 3 3N. W., 129 

44 ^ Debts conti’acted by per- 

sons in wrongful possession. — Suits to charge 
zemindari. — Where it was sought to charge a 
zemiiidari with debts contracted by persons who were 
at the time usurpers in wrongful possession of the 
zemindari, solely on the ground that the documents 
evidencing the loans recited that they were for the 
purpose of discharging the kists due to Government, 
— Ideld that, as between the lawful owner and the 
creditor, the onus was oil the creditor who was seeking 
to set up a charge in his favour made hy one who was 
in possession but without title; and therefore, in 
, absence of any evidence on behalf of the creditor as 
to the circumstances in which the transactions were 
had with the usurping zemindar in possession, and 
the failure to connect the loans with the debts 
contracted by the former and lau’f ul zemindars, the 
suit was rightly dismissed. The case of Runooman 
Fershad iPanday v. M'lmraj KooeereCf 6 Moore*s I. 
A,, 893, distinguished. Chidambaba Setti r. Mut- 
^UTiJBYA 3 Mad., 260 

13. DECLARATION OE TITLE. 

45 , Suitfor declaration of title. 

— Proof of title. — ^Where a plaintiff brings a suit for 
a declaration of his title as owner, he is bound to 


ONUS PEOBAINDI— 

13. DECLxiRATlON OF TITLE— 

Suit fi^^eelaration. of titlB--^eontmned, 

establislT his title airirmatively. He is in ti\o sann? 
positloi. as any other plaintiff and must nmkc out his 
case, and the omts prohandl that he is in posst's.siou 
as owner is upon him. Eassoiitaba Rayab »SiTHA- 
BAMA IflLXAI . . . .2 Mad., ITl 

46. \ — ^ Prodmiion of 

tiUe~dee4s, — The plaintiff sued for declaration of her “ 
title to p>roperty, of which the defeiulant was in pos- 
session, but of which she px’odiieed the title-deeds in 
favour of herself, Reid, the onus was on the defend- 
ant to disprove the plaintitFs title. Swabnamati 
Raue V, Sbinibash Koyab . 6 B. Ii. B., 144 

47, — : ' Menersiomr ,-^ . / ^ 

Setting aside deed of sale, — In a suit for a declara- 
tion of plaintiff’s reversionary title as heir to his late 
uncle’s property, and for reversal of a deed of sale 
from that uncle set up by the defendant, the widow 
not having been made a party to the suit and her 
consent to or dissent from the alleged conveyance 
not having been ascertained, the issue tried was 
whether the deed was genuine, and whether defendant 
has possession under it. Reid that the onus was 
rightly placed on the defendant. Bykunt Nath 
Roy V, Gbeesh Chundee Mookebjeb 

[15W.B.,96 

43, Quid for con^ 

firmation of possession. — Interrenor. — In a suit for 
confirmation of possession and declaration of title 
(the principal defendants admitting plaintiff’s pos- 
session and title), in which a vendee from such 
defendants intervenes and claims the property on the 
allegation of being in possession,— that such # 
vendee must prove possession before he could question 
the plaintiff’s title. Lalla Ram Stthae Sinoh 
Lalla Oojoodhya Pebshad , 5 W. B.^ 233 

14. DECREES AND DEEDS, SUITS TO SET 

ASIDE— 

49 , Decree, Suit to set aside. — 

Decree alleged to hefraudjulent, — Where a decree in 
execution of rvliich formal possession has been ob- 
tained, is impugned by the party in actual possession 
as fraudulent and collusive, the onus lies on the im- 
pngners to prove their allegation. Rabta Khanum 
v. Wise 23 W. B., 329 

50, Deed, Suit to set aside.— 

legation that document is false, — In a suit for a de- 
claration that a document pro]Dounded by the defend- 
ant is false, it lies upon the plaintiff to prove that 
allegation. Ram Nidheb Kooiuboo v, Golitck: 
Chundeb Moshanto . „ 11 W, B., 280 

51, — - Delation ship 

'between parties as shoioing lonafides of transaction. 
The relationship between parties to a conveyance of 
property may he immaterial if the purchase is found 
true, but is not immaterial where the question to be 
decided is whether the purchase was true or fraudu- 
lent. The mere handing over of the purchase-money 
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14. .DBCR'EBS- AHD DEEDS, SUITS TO SET 
ASIDE — contimed. 

Deed,; Suit to set'/aside-^eoitiMwec?., ' 

from one party to tlie otlier , in tlie presence of 
strangers, aiiid tbe registration of tlie deed, are not 
siiffieieiit to prove the transaction to be hand fide. 
F-rujf IviSHEN Deb v, Loeejtatk Sin&h MoyooM- 
BAB . . * • 10 W. B., 445 ■ 

. ""52. — SuU for posses- 

sion and to hare deeds declared fraitdiilent. — JPar- 
chaser. — Tlie plaintiffi executed a deed of sale of a 
moiety and a lease of tbe other moiety of certain pro- 
perty to B. B. instituted a suit under section 15, 
Act XIV of 1859, which was dismissed. B. then 
retiiriied the deed of sale and lease to -dt., wdtli the 
following endorsement under his signature : Re- 
turned ; no claim ” A, instituted the xiresent suit for 
recovery or possession of the said property, andThe 
defendant set up in his defence that he had no right 
to sue for a moiety of the property as the same had 
been conveyed to B., and that the endorsement on tlie 
deed of sale was nob admissible in evidence as it bad 
not been registered. Seld that the onus was upon 
the defendant to prove his purchase, Gibish Chan- 
BBA Eor CHO\YDHBy V. AmIi^A Ivhatun 

[3 B.Tx. B., Ap., 125 

53, ^ ^ to have deed 

cancelled as a forgery.- — Under the special procedure 
provided in the Registration Act (III of 1877), the 
defendant, in whose favour a document was said 
to have been executed, succeeded in obtaining an order 
from the District Registrar for the registration of 
the same, although the plaintiff, who was alleged to 
have executed it, appeared before the Sub- Registrar, 
and subsequently before the Registrar, and denied 
executing it, and alleged it to he a forgery. In a suit 
brought under the above circumstances to have the 
document declared void, and to have it cancelled, — 
Held that, under the circumstances, the onus of 
proof was properly jilaced on the defendant. Monl- 
MA CHUNDEB DliuB V. JUGUL KiSHOBB BhUTTA- 

CHABJI . I. B. B., 7 Calc., 736 : 9 C. B. B,., 471 

54, * Snit to set aside 

agreement, on ground of fraud. — Want of opportunity 
of giving evidence in lower Coiirt.-~-W\iovQ an 
appellant alleges that a razinainab was obtained 
from him by duress or fraud, the onus is on him to 
prove his allegation. Where also an appellant com- 
plains that he had not an opportunity of giving 
his evidence to the Court below, the onus is ou him 
to show that he tendered evidence which the Court 
rejected. AIotee Laib Opadhita r. Jugguekath 
Gubg- . 5 W. B.S P. C., 25-: 1 Moore’s I. A., 1 

55 , Suit to set aside order find- 

ing deed not genuine.— Pro o/ of Iona fides. — In 
a suit brought to set aside an order of the Small 
Cause Court in which that Court had held that 
a certain deed was maid fide, — Held that the onus 
was on the plaintiff to show that it was executed 
bond fide, ISHAN CnAifEBA Das ». RuKiAtUDBiN 
SowBAGAE . 2 B. B, B., A. C,, 326, note 
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Suit to set "aside order finding deed not 
genuine— 

S. C. Eshan Chundee Doss r. Rukeemooddbek 
S our AGUE' ■ . . . low. B., 412 

50, Si2it for declaration of 

righ-t to property. — Possession under deed of 
gift. — Allegation of fraud. — P restmpt ion. ---lii ii 
suit for a declaration that certain property, which 
plaintiff as decree-holder attempted to sell, belongs 
to his judgment-debtor, wliere the opposite party 
claims to have been in x^ossession of the same 
nnder ah alleged hibba, and x)huiitiff gives sufficient 
evidence to raise a reasonable x)re sumption that there 
has been fraud and collusion in the case, it becomes 
the duty of the Court to go on to the evidence on tlie 
other side, and ascertain whether the transactions 
which are the subject of enquiry are fraudulent 
or valid. Kadumbineb Dossia v. Unijopooena 
Date 14 W. B., 289 

57. Proof of bona fides of deed 

made under suspicious circumstances.— 
Where the authenticity and bona fides oi a hibba were 
called into question, on the ground that, at the time 
the instrument was executed, the executants were in a 
state of iiidebteclness, and the registration was delayed 
until the making of certain decrees against them,— 
Held that it lay ou the parties whose intention was 
impugned to give evidence of a satisfactory kind of 
the bona fides of the suspicious transaction. CHUisr- 
DEB Naeain Sen. v. Amieto Lall Sen 

[24W. B.,292 

^ 58. Allegation of want of bona 

fides of trust-deed. — Where it is found ou the 
face of a deed creating a trust that the transaction 
is bond fide, it is for the creditors who impugn tlm 
bond fide nature of the trust to jirove their x)lea. 
IVASHESHUBBE DASSEE V. KbISHNA KaKMEE DeBEA 

[2 Hay, 557 

59. Proof of .mooktearnama 

alleged to be forged. — Where a mooktearnama on 
the authority of which a suit was brought was im- 
Xmgiied by the defendant as a forgery, and as not exe- 
cuted by the party alleged to have granted it, the Court 
held that, notwithstanding its attestation in due form 
by the Munsif of Muttra, the onus was on the parties 
charged to prove its genuineness. Biseam Singh 
Bishen Singh w. Indtjbjeet IvooNWAB 

[6 W. B.,2 

00. Execution of deed by pur- 

danashin lady. — Suit to set aside deed. — In a suit 
by the heirs of a Mahomedan xmrdanashiiilady to set 
aside a deed of sale executed by her whilst living 
apart from her relations in the house of the pur- 
chaser, who had occasionally acted as lier mooktear, 
— Held that some evidence to impeach the deed 
should be given by the plaintiffs before the onus 
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Execution of deed by purdanasbin. lady 

— continued, 

of supporting* it is tlirown on tlie purchaser. Tha.- 
KOOB Dbeh Tewabey t*. Am Hosseik Hhan 

[13 B. L. E., 427 : 21 W. E., 340 
X.. E., 1 1. A., 192 

S. C. in lower Court . . 8 W. E„ 341 

0 X, Execution of document by 

purda ladies. — Bvide^ice , — A gency. — The plaintiff 
sought to make two purda ladies liable on a document 
which he alleged had been executed by a third person 
as their agent. Held by the Privy Council (reversing 
the decision of the High Court) that strict proof of 
the agency must be given. Azeezoonissa Baque 
Khan . . 10 B. B. B., 205 : 17 W. E., 393 

62. Suit to set aside deed on 

ground of jEraud. — Existence of motice, — In a suit 
by a judgment-creditor to recover the amount of cer- 
tain decrees hy attachment and sale, and to have 
a certain deed of hye-mokasa, which was set up hy 
the judgment-debtor’s wife, set aside as executed in 
fraud of creditors ; where plaintiff showed the exist- 
ence in the mind of the judgment- debtor of a suffi- 
cient motive for the fraud, and also that the said debtor 
was in the management of the estate claimed and in 
the receipt of its rents, it was held that plaintiff 
had started a prirnci facie • case, which shifted the 
onus on the defendant to prove the lonafides of the 
deed. Gowhub Ali Khan Sakheena Khanum 

[15 W. K., 507 

03 , S^it to recover possession. 

— 'Fraudulent deed, — In a suit to recover inimoveahie 
property alleged to have belonged to the plaintiff’s 
husband which she inherited from him, and from 
•which, after seven years’ possession, she -w-as ousted 
hy the defendant, whose possession was conferred by 
the Magistrate under section 318 of the Code of Cri- 
minal Procedure, 1861, the defendants claimed under 
a deed of sale which the lower Courts found to have 
been executed in fraud of creditors, — Meld that if 
plaintiff w^as in possession for seven years since her 
husband’s death, she should not he allowed to he dis- 
possessed on the ground of a fraudulent deed to 
wdiich defendant was a party years previously, to 
which plaintiff was no party. Echamoyee v, Hurro 
SOONHUEEB Dassbb . , .12 W. E., 155 

04 , Siixt to set aside compro- 

mise of claim. — Consideration, — Lisputed adop- 
tion, — The defendant, the divided brother of a decea- 
sed Hindu, disputed the title of he plaintiff, a minor 
adopted hy his deceased brother, to succeed to the 
estate of the deceased. To induce the defendant to 
acknowledge the validity of the adoption, the adop- 
tive mother of the plaintiff, as his guardian, exe- 
cuted a conveyance of one moiety of the family house 
to the defendant. Meld, in a suit to cancel the con- 
veyance, that the burden of proving that the defend- 
ant’s objection to the validity of the adoption was 
groundless, and the conveyance therefore without 
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Suit to set aside compromise of claim-— 

continued, 

consideration, •\\’'as upon the plaintiff, SubeA’SIANIA 
Ayyan V, Venkata Kayae 

[I, L. B., 8 Mad., 254 

05 ^ 3xiit to set aside b&Ib,-^AU 0- 

gaiion of fraud, — M., as reversionary heir of tlie for- * 
iner proprietor, and as now entitled to possession on 
the death of that proprietor’s mother, sued for laud 
in the possession of €., who obtained it by pimdiasu 
at a sale in execution of a decree passed on a bond 
granted by 0., which bond and decree w'cre alleged by 
M, to be fraudulent and collusive transactions. Meld 
that the burden was on the plaintiff to prove that the 
decree was fraudulently obtained. Greesh ChT7N«* 
DEE CHATTEEJEB V, MOHESH CHUNDEB NYADENKAE 

[10 W. B., 17S , ' 

00 . *rransferof;mterest in joint 

family by one member to the other mem- 
bers. — Where one brother of a joint undivided 
family transferred his interest in the joint property 
to the other brothers after a decree had been passed 
against him, although before attachment, — Meld 
that, when a question arose in such a case, the onus 
was on the brothers to whom the transfer was made 
to prove the character of the transaction. 

Brojo Lall Sandyal Bhobo Soonduree Debia 
Chowdrain . . . . 17 W, B., 490 

07 . Snit to set aside collusive 

decree. — Suit hy judgment-dehtor on allegation of 
decree being fravAulent and collusive, — A, having 
obtained a decree in a suit instituted on a bond, pur- 
porting to have been executed by plaintiff’s father and 
one D., proceeded to execute it by putting up for sale 
certain rights and interests of plaintiff as the legal 
representative of her father. Plaintiff sued on the 
allegation that the decree was fraudulent and collu- 
sive, and that she had not been served with notice of 
proceedings taken in execution. Meld that it was 
for the plaintiff to make out her case of fraud, and 
that it was not for defendant to show that the decree 
obtained from a competent Court w*as not collusive, 
or that notice had been actually served. Mohima 
ChENDEE MuMICE V, BuEODA 800NDEREE DOSSEE 

[12W.E.,147. 

08. Suit to Have deed declared 

a forgery. — Setting up forged lease. — D. sued T, 
for arrears of rent on the allegation that he held 
a kliursa jumma. T, admitted only a lower rent, 
alleging that he held a jumma under a miras liovr- 
ladari pottah. M, failing in that suit, brought 
another suit for a declaration that the deed put for- 
ward hy T, was a false document. Meld that the 
plaintiff was bound to make out a primd facie case 
before the onus could he thrown upon the defendant 
of proving the genuineness of his pottah. JoY 
Chundee Tuppadae 'c. Bam Churn Doss 

[15W.B.,117 
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14. DECEEES Al^D DEEDS, SUITS TO SET 
ASX D E — continued, 

09 , — Deed conveying property 

to otlier than legal heir . — Suit hy Mahomedan 
widotofor share of f roper ty . — In a suit by a Maiio- 
ineclan widow against the brother of her deceased 
husband for her share of the property of her hus- 
band, the defendant set up a tumliknamah by which 
the deceased conveyed the property away to the son 
of the defendant. Held that the burden of proof 
was on the defendant, and that he was bound to 
adduce the very strictest proof of the conveyance, as 
it cut away property from the natural heir. The 
tumliknamah was rejected, having regard to its 
terms and to the probabilities and facts of the case. 
Sadue Ali Khak Peases . 9 W. R., 142 

15. DOCUMENTS BELATING TO LOANS, 
EXECUTION OF AND CONSIDEBATION 
FOB, AND CASES OF MONEY LENT. 

70^ — Execution, Admission of,— . 

Suit on document, — Where a defendant admits the 
execution of a document upon which he is sued, the 
onus lies on him to get rid of the effect of such 
admission. Yeknath Babaji n, Gxjlabchand Ka- 
HAFJi 1 Bom., 85 

MoKOOKn Naeain Deo t). Jonabbifk Bey Bub- 
kioe: . . . • 15 !!•> 2508 

71 , : — Mortgage-deed, 

jpossession under.^Where the execution of a mort- 
gage-deed was admitted and long possession of the 
mortgagee under that decree was established , — Held 
that the onus of proving that the transaction was 
impeachable lies on the person who impugns it and * 

* denies that the money which was consideration for 
its execution was paid. Hbepaitl Singh t?. Za- 
nooEHN . . • • • ^ Agra, 202 

72, Consideration, Payment of. 

Mecital in deed, — Fresumption. — When it has been 

found that a deed has been duly executed, and that 
a certain sum of money has passed in consideration 
of that deed, and where there is a recital in the deed 
of the fact that the balance of the consideration- 
money was paid previously to the execution of the 
deed, then there is something more than a presump- 
tion that the whole consideration has passed upon 
the deed. Domttn Singh r. Bhttggobtjtty Dbbea 

[8W. R., 215 

79^ ^ ^ Fresumption as 

to hona fides,---'W]iQvQ a mortgage is found to he 
genuine, and the receipt of consideration admitted, 
the Court is bound to assume, unless it be shown to 
the contrary, that the transaction was a real one, and 
that the consideration-money was paid, Rabha- 
NATH BaNEBJEE V. JOBOONATH SiNGH 

[7 ■W.R .,441 

74^'; : ■' ^ ^ — Heed of sale.--' 

Aclcnowledgment of payment in deed. — Helivery of 
deed . — In a suit to recover the balance of purchase- 
money alleged to have been due upon the sale of a 
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15. DOCUMENTS RELATING TO LOANS-, 
EXECUTION OP AND CONSIDERATION 
FOR, AND CASES OF MONEY LENT— 
continued. 

Consideration, Payment of— continued, 

decree whei'e the plaintiff^ s case was that the consi- 
deration-money was not paid, hut a rooqna given 
for it, payable when the mutation of names took 
place, — Held that the onus of proving non-payment 
was thrown upon the plaintiff in consequence of the 
acknowledgments she had made of the receipt of the 
whole purchase-money, — viz., an admission which was 
made and recorded under Act XX of 1866, at the 
time when tho deed was registered, and again an 
acknowledgment made in the petition presented to 
the Court which made the decree for mutation of 
names. Although when a deed of sale containing an 
acknowledgment of payment is written, payment is 
not made, it may become an acknowlgment after- 
wards, — i.e., when the deed is handed over. Allee 
Shah v, Amanee Begum . , 19 W. R., 149 

75. Proof of execution and bona 

fides of transaction. — Suit on mortgage-bond , — 
Where a claim is made under an alleged mortgage 
against a bond fide purchaser for value, and the de- 
fendant puts in issue the genuineness of the transac- 
tion, the onus is upon the plaintiff of proving primd 
facie the bona fides as well as the actual execution 
of the mortgage; and if the Court discredits the 
plaintiff’s witnesses as regards the bona fides of the 
transaction, it is at liberty to dismiss the suit, 
although the defendant gives no substantial evidence 
of fraud. Bbajeshwaea Peshkae v. Bubhanubbi 
[I. L. R., 6 Calc., 268 : 7 C. X.. B., 6 

70. Proof of execution and eoii" 

sideration. — Suit on bond. — In a suit on a bond, 
the plaintiff is entitled to recover upon showing that 
it was executed by the defendant. The onus lies on 
the defendant of showing the want of consideration. 
JUGGUT Chunbee Chowbhey V . Bhugwan Chun- 
BEE Futtehbue . Marsh., 27 : 1 Hay, 57 
[1 Ind. Jur., O. S., 67 
Kueueool Kooee 0. Rajkalbb Kooee 

[17 W. R., 439 

77. Receipt of consideration. — 

Suit on bond. — Though a bond may be genuine and 
duly executed, the receipt of consideration must 
nevertheless be proved. Ghansam Singh e. Ghu- 
kowebe Singh , . . W. B,, 1864, 197* 

78 . Faymeni under 

letter of assignment. — When a defendant admits 
execution of a bond, hut denies receipt of considera- 
tion, the onus of proving receipt is on the plaintiff. 
When a defendant admits having written a letter of 
assignment directing the plaintiff to pay certain 
sums of money due by the defendant to the third 
parties named in the letter, the plaintiff is hound to 
prove such payment. Roor Mungub Singh v, 
Anunb Roy .... 3 W. B., Ill 

Jhaboo V, Fuezunh Aui , , 5 W, B., 20 
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caniinued, 

79 ^ Proof of amount due.— Suit 

oil bond. - III a suit on a bond, it is for tlio plaintiff 
to prove tlie amount of tlie debt, and this will be 
done suffiekmtly in tlie tirst instance by proof of tbe 
execution of tbe bond. It is for tbo defendant to 
prove in answer, if be can, that sucb amount is less 
than tbe sum sued for. Sivabamaiyau n, Samxi 
Aiyae .... * 1 Mad., 44:7 

30 ^ Eeeital in bond. — Consider- 

ation.— plaintiff sued on a bond, wbicb recited 
tbat tbe defendant bad received tbe consideration 
mentioned in tbe bond. Keld tbat the onus was on 
the defendant to show tbat tbe recital in the bond 
was not correct. JFulli Bibi Bassirudi Mibha 
[4 B. L. E., P. B., 54 

S. C, Boolee Bibee u. Bassietjdby Mirdha- 
BaaiaNath Chuoeerbutty Eomahath Roy- 

[12 W. B., P. B., 25 

Eeghoonath Boss v. Luchmee Naratn Singh 

[10 W.E., 407 

31. — — Admission . — 

Consideration. — A. sued B. on a bond, in wbicb it 
was recited that B. had received the amount. J5., in 
bis written statement, admitted execution, but stated 
that he had received the amount mentioned therein, 
not under the bond, but on the pledge of certain jewel- 
lery. Held that, on the admission of the execution 
of the bond, wbic-b contained tbo recital of payment, 
the onus was upon B. to prove tbat payment bad not 
been made under the bond, Maniklal Baboo v. 
Bambas Mazembar 

[1 B. L. E., A, C., 92 : 10 W. E., 132 

32. Proof of want of considera- 

tion. — Suit for mone^ due on bond . — When in a 
suit for money due on a bond, both tbe execution and 
the receipt of tbe consideration are denied, tbe de- 
fendant must prove tbe latter plea, if tbe execution 
be established by the plaintiff. Kishenbtal Singh 

Monohhr Lalb . . - 2 Hay, 381 

33 ^ ' Suit on bond . — 

Onus thrown on ivrong partij. Effect of. — The defend- 
ants in a suit on a bond admitted the execution of the 
bond, but denied tbat they had received, as the bond 
recited they had at the time of its execution, the 
consideration for it. The Court of tirst instance, 
instead of calling on tbe defendants to establish the 
fact that they had not received the consideration for 
tbe bond as it ought to have done under the circum- 
stances, irregularly allowed the plaintiff to "produce 
witnesses to prove that tbe consideration for tbe bond 
bad been paid at tbe time of its execution. The 
evidence of these witnesses proved that the consider- 
ation of the bond had not been paid at the time of 
execution, and that, if it had been paid at all, it bad 
been paid at some subsequent time, Reid that, al- 
tboiigb tbe plaintiff ought not to have begun, yet, as 
be liad done so, and bis witnesses bad proved that the 
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Proof of want of consideration— 

consideration for the bond bad not been ]>aid us ud- 
mitted in tbe bond, a new case svas o])i‘ued iij) in 
wdiicb tbe onus was shifted bade to the plu'nitilV In 
establisb that be bad, not at the time alleged in tbo 
bond, but at sucb some sulisequeiit time, paid to tlw 
defendants tbe consideration for the bond. Makhd 
y. Bahori Lal , . I. Xi. B., 3 All., 824 

34 ^ . — : '/Allegation of payment— 

Allegation of loss of document. — The plaintiff in a 
suit on a bond for money accounted for not producing 
it by alleging tbat tbe defendant bad stolen it. Tbe 
defendant admitted tbe execution of tbe bond, but 
alleged that be bad paid it. Reid that tbe defend- 
ant was bound to begin and prove payment either by 
tbe production of the bond or other evidence, or by 
both. Chxtni Kuar v. Ubai Eam 

[LB. E., 6 All, 73 

35 . - — Plea of pa 3 niieiit.--/S'z^i^ on 

bond. — Alleged theft of bond, by obligors. — The 
plaintiff sued on a bond made in his favour by the 
defendants which he alleged bad been stolen by tbe 
defendants. The defendants, while admitting tb(3 
execution of the bond, pleaded paynfent, and tbat the 
bond had been returned by the plaintiff to them. 
They did not produce tlie bond, nor did they offer any 
evidence of tlie alleged payment. Reid that, as tbe 
defendants admitted the bond and pleaded payment, 
the burden of proof of such payment lay on them. 
Savji BIN" Satu V. Patbtj . 8 Bom., A. C., 139, 

Meheroonnissa V. Aedool Ghnee 

[17 W. E., 509 

30 ^ Suit for money lent on ac- 

knowledgment. — Br oof of consider aUon.^WXioYQ 
the plaintiff sued to recover money lent, relying upon 
a samadashat or acknowledgment of debt given by the 
defendant, — Reid that section 9 of Bombay Regula- 
tion V of 1827 contained tlic rule of law applicable to 
tbe case, and that tbe onus lay on the defendant to 
prove that he had not received full consideration for 
the acknowledgment of indebtedness be bad sub- 
scribed. Moti Kahanji y. Dipchand Virchanb 
[5 Bom., A. C., 81 

37 . Sixit for money lent— Ad^ 

mission of receipt of Where a ^dmutiff suing 

for repayment of a loan fails to prove to tbe satisfac- 
tion of tbe Court tbat a pledge alleged to have been 
made as security wnis made, he is nevertheless entitled 
to a decree, unless the Court bolds tbat tbe loan 
itself was not made. A party admitting tlie receipt 
of a note for El, 000 on loan becomes primarily 
liable for it to tbe lender, and it is for bim to show 
tbat the advance \vas made, not on bis credit, but on 
tbat of some other person. Monohtjr Doss v. 
Ghnga Pershad . . , 2 3N. W., 264 
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88 . 


Suit for value of hundi.— 

“On2ndAu- 


JProof of pat/ment,- 
fjiist 1 872 A. K. tiled a plaint against M. S. and-M. E ., , 
in widen he alleged that on 1st April 1870 J£ B, had 
given a hundi for B500,' for value received, to K,% 
ikvdk> on 27th March 1871 M. R. purchased this hxindi 
from A, I£, promising to pay him 3x534 for it ; that 
M, II. gave the hundi to his brother J. R. for the 
‘ purpose of obtaining payment of the amount from 
M. M , ; and that L H. subsequently informed A. K, 
that the hundi had been lost. A. K, accordingly 
prayed that defendants M. S. and M, E, might be 
decreed to pay to him R534 with profit and interest. 
M, E. admitted that he had executed the hundi, and 
had given it to A» X for RSOO. He further alleged 
that it had been presented to him for payment by 
I. jBT., to whom he had paid the amount with interest 
on 31st March 1871, and he produced the hundi with 
a receipt, jiurporting to be by J. JT,, indorsed upon 
it. L R. denied the payment by M. E., and alleged 
the indorsement on the hundi to he a forgery. Reid 
that the admission by M. E, of the drawing of the 
hundi for value received laid on him the burden of 
proving payment, and that, though the possession by 
M, E, of the hundi was a circumstance in his favour, 
yet, as it did not in itself amount to proof of pay- 
ment, the onus prohafidi was not thereby shifted on 
to the plaintiff. Abbul Kabim v. Manji Ha]s'sraj 
[I. L. E., 1 Bom., 295 


89. 


Statement in ikrar reser- 


0!N"lJS R’BO'BA'NDl-^oontimed, 
16. EASEMENTS. 


, 91. 

of proprietary 
Code {Act X of 1882), s. 147. ■ 


Claim to restrain exercise 
rights . — Crim inal JProcedure 
The right to re- 


ving equity of redemption. — Loss of document.— 

“ Absolute sale, Deed of . — Plaintiff sued for confirma- 
tion of possession and registration of certain property 
which had been mortgaged to him by defendants. 
The transaction on the face of the deed was an absolute 
sale, hut an ikrar was executed at the same time as 
the mortgage which reserved the equity of redemption 
to the luortgagor. This ikrar was made over to the 
defendant, the mortgagor. Plaintiff's allegation was 
that the ikrarnamah was returned to him by the 
mortgagor, who thus surrendered the equity of re- 
demption . Defendant alleged that the ikrar had been 
lost and had somehow found its way to the plaintiff. 
Held that the presumption of law was in^ favour of 
the plaintiff, who had possession of the ikrar, and 
that the onus of, proving its loss lay upon the defend- 
ant. Eaj Coomab SiBan v. Eam Suhavb Roy 

[IIW. B., 151 

90 ^ Satisfaction of decree.— P^'oo/ 

of payment made out of Coit>rt. — Statement in receipt. 

< — Where money was paid in satisfaction of a decree, 
not through the Court, and a receipt was taken, but 
execution was afterwards enforced in a suit for refund 
of the money so paid, — Reid that the statement 
contained in the receipt to the effect that the decree 
had been satisfied was sufiicieut to shift the burden 
of proof to the defendant to show that it was an 
Incorrect statement. Daybata Ganesh Shastbi 
[I. Ii. B .5 4 Bom., 295 


strain another from exercising ordinary proprietary 
rights over his own land is wf the nature of an ease- 
ment different from the ordinary rights of owners of 
land I the burden of proof would, therefore, lie upon 
the party alleging such rights. Habi Mohitk 
Thaktjb Kissen Stjndabi 

[I. Ii. B., 11 Calc., 52 

92. Bight of way or water- 

course over land. — Suit to ham right to easement 
determined after order of Magistrate under s.. 582, 
Criminal Erocedtire Code, 1872 . — Where the right 
to have a way or water- course over certain land is 
disputed by the owner thereof, and an order, under 
section 532 of the Code of Criminal Procedure, has 
been passed by the Magistrate in favour of the per- 
son claiming the right, the fact of such an order 
having been made will not be sufficient to relieve the 
latter from the onus of proving the claim, in a sub- 
sequent suit by the owner to establish his right to 
the exclusive use of the land. Piichai Khan v. 
Abed Sirdar, 21 W. E., 140, dissented from, Obhoy 
Chueun Det V . Lubht Monee Bewa 

[2 C. Ii. E., 555 


93 , ^ Eight of way.— for de- 

claration that party who has obtained an order 
under s. 820, Criminal Procedure Code, 1861, has 
no right of way. — Proof of right to possession . — 
In a suit for a declaration that defendant had no 
right of way over certain land helonging to the 
plaintiff, where it appeared that the defendant hae 
obtained an order from the Magistrate under thd 
Criminal Procedure Code, 1861, section 320, it was 
held that the onus of proving an easement did 
not lie with the defendant, but that it was for the 
plaintiff to prove that he was entitled to exclusive 
possession. Puohai Ivhan «. Abed Sibdae 

[21 W.E.,140 


94. 


Eight to wsitev,— Suit for re- 


moval of outlets for water .* plaintiff alleging right 
to its exclusive use. — In a suit for the removal of 
certain outlets made by defendant in an aqueduct, on 
the ground that plaintiff was entitled to the exclusive 
use of the water of the aqueduct, where the defence 
set up was that the portion of the aqueduct to which 
the dispute related was where water flowed through 
the lands of the defendant's zemindari, — Reid that 
it was for plaintiff to make good the title he alleged. 
Oneaet V . Kisheit Soonddbee Dosses 

■[iS 'W. B., 88 

17. EJECTMENT. 

95 ^ Suit for ejectment.— 

15, — The law obtaining in India 


Hon Act, 1859, i 
requires that, in actions of ejectment, the Courts 
should always enforce the rule that a plaintiff must 
recover by the strength of his own title ; and a party 
who might have shifted the burden of proof, if he 
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OKUS 'PUOBAWL}I'---conUnued. 

17. EJECTMENT—cowtoei?. 

' Suit for ejectment— CO 

liad proceeded under section 15 of Act XIY of 1859, 
cannot, if lie let slip that opportunity, ohtain the 
same advantage in an action of ejectment. Bada- 
BHAi Haesidas V, Seb-Gollectoe op Beoach. 

, ■[7 Bom., A. a,8a 

90^ — ^ L i m it at i o n, 

— Tenancy.— 'When plaintiff seeks to eject persons 
from premises claimed by him, on the ground that 
they are in wrongful possession' of the premises, he 
is bound to show that he or some of the persons 
under whom he claims have been in possession of the 
property within twelve years before suit. A mere 
allegation in the plaint that the persons sought to he 
ejected were the tenants of the person through whom 
the plaintiff claims, will not shift the burden of 
proof. Mao Karan Singh v. Bahar Ali Khan, L. 
jS., 9 L A,t 99) explained and distinguished. Gopaeb 
Geunbee Checkebbettx V. Nilmoket Mittee 

, [I. L. B., 10 Calc., 374 

‘ 97. — ^ Claim to ■ joint 

owner sMp. '--'in 2i, suit to eject the special appellant 
from a portion of a house which he claimed to he in 
possession of as part owner, — Meld that the lower 
Appellate Court was wrong in laying down that it 
was not called upon to decide whether the defendant 
was entitled to share in the house, as the onus of 
proving an exclusive title to the property lay on the 
plaintiff. ISUBJI 'O. Khatiza 

[2 Bom., lS9:2nci Ed., 181 

9S, Proof of pos- 

session. — QiicerS) — Whether a plaintiff in ejectment 
is entitled to succeed upon mere proof of antecedent 
undisturbed possession. Joytaea Bassee v. Maho- 
med Mobaexjck 

[1. L. B., 8 Calc., 075 : 11 C. E. B., 399 

99 , — Ejectment, Evidence of.—’ 

Presumption of acts of Court being bond fide . — 
An ejectment alleged to have taken place under 
direct action of Court, and suppoi*ted by documents 
issued by, and died in, the Court, must he presumed 
to have been real and bond fide, until the party 
ejected proves that all these proceedings were ficti- 
tious, and that he never lost possession of the land, 
hut still holds it. Bhdxteoodeen Haniee Mijl- 
' bick . . , . . . . 5W. E,, 180 

18. EOTAMCEMENT, OF BENT. 

XOO. Suit for enhianeement. — 

Fair and equitable rent.— A. plaintiff who sues for 
enhanced rent is bound to prove tliat the present rate 
is not fair and equitable. Hills u . Jendae Mxjn- 
. ' . . , : .. 1 W. B., 3 

Comm Ali v. Gopal Ball Tagoee 

, [IW.B.,56 

SlTMElEA KhATOOK 0. GOPAL LALL TaGOEE 

[IW.B.,58 

101 ^ X of 1859, 

s, Section 13 of Act X of 1859 was applicable. 


OH’US PBOBAEDI-*co>ili8««fif. 

18. ENHANCEMENT OF llENf— 

'■'""Suit for ^enlaBcemeiat— " 

) 

not merely to ryots having rights of occupancy, Imi. 
to all under-tenants and ryots. The lamllurd earnnu . 
by giving notice of enhancement, compel the tfimut.- 
to pay more than a reasonable rent, and he eauiu>!> 
enhance without notice specifying the groi^nds of eu- 
hanccmont. The onus of provitig the exisU*nce of t In* 
grounds alleged is upon the landlord. Bake A i !^ atm 
Makdal V. Bi'Kodeam Sek * 

[1 B. li. B., E. B., 25 : 10 W. E„ 1*. B., 33 

"102. 0ro»nd of ^ 

hancement. — Act X of ISBB, s. 27. — ^In a suit for 
enhancement of rent, on the ground that the pro- 
duce and productive powers of the land have increased 
otherwise than by the agency or at the expense of the 
ryot,^' the onus is upon the plaintiff to prove the 
grounds upon which he seeks enhancement. Raj- 
keishna Mooeeejee V. Kali Chaeak Bobaxit 
[6 B. B. E., Ap., 122 : 15 W, B., 109 

BHTOEAJ KoONWAB «?. OOGGUB Naeaxk Kooh- 
, WAB , . . . , 15 W. B., 2 

, 103. Act X of 1859) 

s. 17 i cl, 2 . — Where, in a suit for enhaneemant on 
the ground that the productive powers of the land 
have been increased otherwise than by the agency or 
at the expense of the ryot, the defendant admits the 
increase in productiveness, but denies the alleged 
cause, the onus of proving that the productiveness 
has been increased by other means lies on the plain- 
tiff. PuLiN Behaei Sen V. Watson 

■ [B. L. B., Stip..VoI, 004 

S. C. POOLIN Behaeee Sein V. Watson 

■ [9W.B.,190.^ 

Overruling Nobebn Kishen Bose Shoeat- 
oollah . • ■.■.,' 1W...B., 24 

104. Mature: of ten- 

ancy. — Grounds of enhancement. — In a suit to recover 
rent at an enhanced rate after notice had been granted, 
a kabuliat was put in in support of the plaintiiFs 
case and admitted by defendants. A pottah put 
in by defendants was found by the lower Court 
to he a forgery. Held that plaintiff’s contention 
that the kabuliat does not give the full terms of the 
agreement binds him to show beyond all reasonable 
doubt what were the actual terms of the pottah. 
Having failed to do this, the kabuliat was treated as 
complete and conclusive evidence of the nature of the 
tenancy, which w^as inferred by the Court to be per- 
manent and at a fixed rate. Meld that it lay upon 
the plaintiff to make out distinctly the different 
grounds on which he rested his right to enhance, — riz., 
excess of area, increase of productiveness apax’t from 
the tenant’s agency, and increase in the %^alue of pro- 
duce. Golam Ali r. Gopal Ball Thakoob 

, [ew. E., 65,: 

S. C. on appeal to the Privy Council, Sooeasoon- 
dbey Bebi u. Golam Ali 

[15 B.Ii. B., 125,.,'33Lote' 

■ :19'W.B.,':i4t;::; 
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OmiS 'BnOBA’Nm-^eontimed. 

18. ENHANCEMENT OF UEm-'-eontmued. 

Suit for enhancemeiit“-co»?5i«?tei^, 

105. Purchaser of 

estate settled in perpetuity, — When the purchaser of 
a moiety of an estate settled in perpetuity some years 
ago according to a jummahundi then made, does 
not sue directly to set aside the jummahnndi of settle- 
ment, hut many years after the settlement he sues to 
enhance the rents entered therein, to entitle him to 
succeed he must show that since the period of settle- 
ment circumstances have occurred which have tend- 
ed to raise th§ value of the ryoFs lands, and con- 
sequently to entitle him to an increased share of the 
surplus profits arising from the lands. Dam LoOHU3Sr 
Patti. ^7. Bnojo Mohinee 

[W. B., 1864:, Act X, 118 

X06. — - Similar rates. 

— Where a plaintiff sues for enhancement, on the 
ground that the defendant does not pay the rents paid 
by others in the neighbourhood for similar lands, and 
the defendant denies his liability to pay such rents 
owing to his having mokurrari pottahs, the onus is 
on the defendant to prove those pottahs. PeANNath 
Roy Chowbhey v. Mohehooeeen Ahmed 

[6 W. R., Act X, 39 

107*. Custom to ex- 

empt certain land. — In a suit for enhancement, where 
the defendant pleads that rent has been assessed on 
lands covered by hedges and ditches and forming 
houndaries between fields, and that according to cus- 
tom such land is not liable to pay rent at all, the 
onus is on the defendant to prove the custom. Haeoo 
Ghowdhey tJ. Joyesshk Nundee 

[6W.B., AetX,46 

X08. ^ — JSxcess lands . — 

* In a suit for enhancement of rent on the ground 
that defendant holds land in excess of what he pays 
rent for, it is plaintiff’s duty to show that the lands 
in question are all included within the tenure of the 
defendant, hut that the latter has been paying rent 
for a quantity less than the area of those lands. 
Ahmed Hosseih v, Bijhdee . 15 W. B., 91 

109 ^ v- Act X of 1859, 

s. 16,— Presumption. — In a suit for enhancement, the 
burden of proof that a tenure is protected under sec- 
tion 16, Act X of 1859, is on the defendant, and it is 
only for the plaintiff to rebut any presumption which 
the defendant may make out under that section. 
Nobokeisto Moioomdae V . Taea Moneb 

[12W.R.,320 

■: 110 , Proof of mria- 

tion in rate of rent. — Act X of 1859, s. 16. — In a suit 
for enhancement, the presumption under section 16, 
Act X of 1859, established by twenty years’ holding 
at a uniform rate, cannot he rebutted by the fact 
that the plaintiff did not obtain direct possession of 
the estate for many years, and was for other reasons 
prevented from suing, hut the onus is on the plaintiff 
to prove that the present rent has been varied or 
fixed at a period subsequent to the decennial settle- 
ment, Dhttn SijraH Chundbb Kant Mookee- 
, ' . ■ . * . ' W. B., 1864, Act X, 25 


OKUS PBOBAOTI-cow^mwetl. 

18* ENHANCEMENT OP UmT--conHnued, 

Suit for enhaneement --continued. 

111. Variation of 

rent. — The fact alone of variations in the amount of 
rent paid between one year and another does not ne- 
cessarily establish a right in the plaintiff to enhance 
or affect the defendant’s right to hold at a fixed 
rent. It is for the defendant to account for such 
variation, Hueonath Boy v. Chitteamoney Bos- 
SEB . . . . 3 W, B., Act X, 122 

112. Proof of uni- 

formity of rent, — In a suit for enhanced rent of a 
talook, the existence of which as an ancient talook 
is undoubted, and in which the only question is whe- 
ther the rent is fixed or variable, the onus is first on 
the defendant to prove that he has held at a uniform 
rate for twenty years, and (if the defendant prove so 
much) then on the plaintiff to prove that the rent has 
varied since the permanent settlement. Rash- 
MONEE DeBEA V, HiTEEONATH EOY 

[1 W. B., 280 

113. — Peng. Peg. VIII 

of 1793, ss. 43, 51. — Pegistration . — In a suit for 
enhancement of rent, — PLeld that in order to bring a 
talook within the scope of section 51, Regulation 
VIII of 1V93, it was sufficient to show that the 
tenure existed, and was capable of being registered 
at the time of the decennial settlement, the fact of 
actual registration not being an essential element in 
the formation of a talook. Meld, further, that the 
effect of proof of the existence of such a talook at the 
time of the decennial settlement was sufficient to 
throw the onus on the plaintiff to prove that it was 
held at a variable rent. Radhika Chowdheain u. 
Bamastjndaei Dasi . 4 B. L* B., P, C., 8 

S. C. Bamasoonditeee Dossee x. Radhika 
Chowdheain . . 13 Ww B., P. C., 11 

[13 Moore’s I. A., 248 
! Reversing decision of High Court in Bama Soon- 
DEEEE Dossee <o. Radhika Chowdheain 

[1 W. B., 339 

114. Liahiliiy of 

land comprised in a zemindari to enhancement , — 
Dependent talook. — Pesumed lakhiraji. — Peng. Peg, 
XIX of 1793. — In a suit for enhancement of rent in 
respect of land which the defendant claimed to hold 
as a dependent talook, — Meld, the onus was upon the 
zemindar to show that the land was included in the 
zemindari at the time of the permanent settlement, 
Assanhidah V. Bitssaeat Ali Chowdhey 

[I. I.. B., 10 Cale., 920 

115 , ijiat some 

lands never paid rent.-— Suit for enhancement ,- — 
When a landlord sues for enhanced rent and is met 
by an allegation that certain plots of land never paid 
any rent at all, the onus is on him to prove that the 
lands did at some former time pay him rent. Gtjn- 
aADHUE SiNOH V. BiMOLA DOSSEB 

[5 w. B., Act X, 37 
Shebb Nasain Roy v, Chidam Doss Byeages 
[ 6W. B., Act'X,.48: 
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OHITS PEOBAHBI-eow^mwed. 

18. ENHANCEMENT OE EENT—coM^iww^. 

Suit for enliaacement— 

Dhtjk Mokes Debes v, Suttoorohuk SeaIi 

[6 W. B., Act X, 100 

UisTBiKA CHtruK Mtjkele V. Bamehone Mo- 
HUEIR . . . .11 W, E,J 35 

Gumaki Kazi V. Harthae Mookeroee 

[B. L. R., Sup. VoL, 15 : W. R., P. B., 116 ! 

Bam Coomar Ghosal v. Debee Pershad 
Chatterjeb , .6 W. R., Act X, 87 

X10, ZafcTbiraj, — The 

suit was for enhancement of rent. The defendant 
set up that certain plots of land, the rent of which 
was sought to he enhanced, were lakhiraj, and there- 
fore not liable to pay rent. JSeld that tlie onus was 
not upon the defendant to prove the land was lahhi- , 
raj, but upon the plaintiS to prove that the land ^vas 
inal, or rent-paying. Semble, — The Courts are accus- 
tomed to require some primd facie evidence from 
defendants raising such defence that they hold some 
lakhiraj lands. 'Sribhar Nandi v, Beaja Nath 
Ktjndij Chowdhry . 2 B. Xi. R., A. C., 211 
[S. C. 14 W. R., 286, note 

117. Separation of 

mal and lahJiiraj lands. — In a suit for assessment at 
enhanced rates, in which the defendant admits that 
the main portion of the lands in dispute are mal, but 
does not separate the rent-free lands, the plaintiff is 
not bound to prove that the lands are mal until the 
defendant points out their precise situation. SXJTTO 
Chtjrk Ghosal v. Tarinee Churn Ghose 

[3 W. R., 178 

Ashrupoonissa u. UMUNa Mohun Deb Rot 

[5 W. R., Act X, 48 

Nehal Chundee Mistreb n. Huree Pershad 
Mundtjl . . . .8 W, R., 183 

118. Flea that cer- 

tain of the lands included in notice are not enhance- 
able. — Onus of proof of such fact. — Notice of 
enhancement. — In suits for enhancement of rent, 
where the tenant pleads that a portion of the land 
sought to he enhanced is held by him rent-free, the 
onus is on the tenant to i>vo\e primd facie that such 
portion of the land is so held by him ; and if he be 
successful in this, the onus is then shifted upon the 
landlord to rebut such primd facie evidence. Ne- 
WAJ Bundopadhta 0. Kali Prosonno Ghose 

[L B. R., 6 Calc., 543 : 8 C. L. R., 6 

119. Allegation ■ of 

land being laJchiraj. — In a suit for enhancement of 
rent upon a certain area of land which plaintiff alleged 
to be mal, defendant set. up that a portion of that 
area was lakhiraj and did not belong to plaintiff^ s 
zemindari. Neld that plaintiff w^as hound to prove 
that he had received rent for the disputed portion* 

' before be could obtain a decree for rent for such 

portion. Qwesre, — Is it sufficient that defendant’s 
plea is a mere allegation of lakliiraj, or must it be 
supported by primd facie evidence ? Mun Mohun 
'Dex t?. Sr.eeram Rot . . 14W. B., 285 


OHUS BROBANTBI— 

18. lINHANCEMEKT OP 
Suit for 

X20. — iBmdenee qf rf* 

eeipt of rent. — In a suit for cuhancttmcul- of rvut, 
where defendant gives primd Jack uf u rein- 
free title, such as a proceeding of the resumption au- 
thorities releasing his lands under section 4H, Bengal 
Regulation XIX of 1798, the onus is on the plaintiff 
to prove receipt of rent. Heera lU^t Biiutta- 
CHARJEE n. Ashbue Ali , 9 W« 103 

121. — — ^ — > AlkgaMofi of 

debutter land. — In a suit for enhaticemmit of rent, 
where defendant pleads that a parcel of it is debut* 
ter land, the property of another party, the oniis lies 
on the plaintiff to prove that the land is mal, even 
though the alleged owner puts forward no elaitn. 
Prem Chand Barik V. Brojonath Koondoo 
Chowdhrt . » . ,10 W. B..J 205 

122. Suit for -arrears 

of rent. — In a suit for arrears of rent at an enhanced 
rate, where the defendant set up that he had relin- 
quished all the mal land in his occupation, and that 
the residue of the land in dispute w'as lakliiraj, — 
Seld that the onus was upon the plaintiff to prove 
that the land for which he sued for enhanced rent 
was rent-paying, and not on the defendant to make 
good his defence. Mahomed Azssar Ali n. Nas^, 
SIR Mahomed . . 3 B. L. B., A. O., 304 

123. Suit to contest enlianee- 

ment. — jLet X of 1S39, s. 14. — In a suit brought by 
a ryot under section 14, Act X of 1859, to contest 
a notice of enhancement, the Ofius probandi is on 
the ryot. Prithee Ram Chowdhrt v. Ghidam 
Chundee Shaha . . • . 8 W. R., 8 

19. GENEALOGICAL DESCENT. 

124. : — Suit for partition of here- 

ditary property, — Froof of genealogical descent . — 
In a suit for partition of hereditary property, it is 
not necessary for the plaintiff to trace back his genea- 
logy to the original grantee and to prove that no 

I other descendant of that grantee except himself and 
j the defendants are in existence. It is sufficient for 
him to show that he and they are the only representa- 
tives of the person who last held the property. If 
others claim a share, it is for them to show that they 
have any rights which operate to restrict the plain- 
tiff’s primd facie right to treat such property as the 
exclusive property of himself and the defendants. 
Kakaji bin Ranoji u, Bapuji bin Madhatrat 

[8 Bom.5 A. a, 205 

125. Common anQBstoT.— Claim 

as collateral heir . — Where the plaintiff claimed as 
paternal uncle’s grandson and only heir of N., and 
the evidence showed that father was one of three 
brothers, hut it w^as not stated in the plaint, nor 
shown by the evidence, who was the father of the 

: three brothers, — Neld that the suit ought to be 
I dismissed, it being, incumbent on the plaintiff, 
j claiming as a collateral heii-, to show who the common 
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owns PBOBAWBI — ooniimied; 

19. OENEALOGICAL DESCENT----C(35iiJiW. 

Coinmon ancestor — eontmued, 

ancestor was from whom he derived title. Kedar- 
NASJTH Doss V. ProTAB CHtTNDER DOSS 

[I. L. E., 6 Gale., 626 : 8 C. Xr. E., 238 

20. HINDU LAW. 

(a) Adoption. 

^ 12 @. to set aside adoption. 

— Imalid'U’f/ of adoption, — A plaintiff suing for a 
declaration that an adoption is invalid is bound to 
prove the invalidity. Brojo Kishoree Dossee v, 
Sreenath Bose . , .9 W. E., 453 

127* Allegaiion of 

fraudulent adopUo7i , — In a suit to have it declared 
that an adoption which has long taken place, and has 
been acted upon, and in virtue of which defendants are 
in possession, is a fraudulent and false adoption, the 
onus lies oil the plaintiff to make out, to some extent at 
any rate, the fraud and falsehood alleged. Gooroo 
Pbosttnno Singh v. Nil Madhub Singh 

[21'W.E.,84 

V' ■■"'■128^ : — Improper and 

unmdkorised adoption, — In a suit in which plaintiffs, 
claiming as heirs of a deceased Hindu, sought to set 
aside an adoption effected by the widow as without 
authority and otherwise improper, the lower Appel- 
late Court held that the onus lay with the plaintiffs 
to prove their athrmation in respect to the Hdo]ition. 
Hhr Dyal Nag u, Roy Keisto Bhoomior 

[24 W. E., 107 

1Q9. — — — — — Adoption under 

— "Proof o f validity of adoption, — A Hindu died 
leaving a son (who afterwards died a minor and un- 
married), a widow, and three daughters. On the 
death of the minor the widow succeeded to the pro- 
perty, and, under a will of her late husband, adopted 
in 1851 a son of her husband’s brother. The widow 
died in 1S66. One of the daughters, as guardian of 
her infant son horn in 1853, brought a suit to set 
aside the will, and %vith it the adoption, and for 
recovery of possession of the property left by her 
minor brother. The defence sot up was that the will 
w'as genuine ; that the jilaintiff siiould have sued 
•within twelve years from the adoption ; and that she 
had in 1851 admitted the adoption in having accepted ' 
a dnr-putni from the 'guardian of the adopted son. 
Keld that the onus was upon the adopted son to prove 
the validity of the adoption, and not upon the plain- 
tiff suing as heir to prove its invalidity, even though 
ho alleged fraud and adduced no evidence in support 
of it. Taeini Charan Chosvdhey u, Saroda 
SUNDARI DaSI 

[3 B.!!. E. A. a, 145 : 11 W. E., 468 
{h) Alienation. . 

130. ^ Alienation by Hindu 

■widow.' — Proof of necessitij . — Where the validity of 
an alienation by a Hindu widow is the question for 


OHHS ^ 

20. HINDU ’LKW--conMmei, 

1 5) Alienation — continued, 

• Alienation by Hindu widow— 

the consideration of the Court, the onus of proving 
the necessity for the alienation rests wdth the alienee. 
Where in such a case the plea of necessity fails, the 
Court will not grant a decree for immediate posses- 
sion, unless a very strong case of waste and deteriora- 
tion he made out. What is sufficient evidence to 
support a sale by a Hindu widow of property in which 
she has only a life interest. Chutter Dharee Singh 
V, Huecoomaree . I Ind. Jur., O. S., 99 

Nhnd Coomae Singh v, Ghnga PERSAirr) 
Narain Singh . . . 10W. E.j94 

And the same is the case in a suit by a son to 
annul an alienation of ancestral property by the 
father. Jugdel Narain Sijhayb v. Lalla Bam 
Prokash ..... 2 W. E., 292 

131 . Purchaser, iMty of. — Suit for 

possession. — Plea of bond fide purchase. — In a suit to 
I’ecover possession the onus is on the defendant who 
pleads that he is a bond fide jiurchaser for value 
without notice of plaintiff’s title to make out that 
plea. Jeebunissa r. Umhl Chtjnder Chacela- 
Nuvis 18 W. E., 151 

See Varhen Seth Sam v. Lhckpathy Boyjee 

[9 Moore’s I. A., 303 

132. — — Widotc^s poioer 

of alienation. — It is incumbent on the purchaser 
of realty from a Hindu widow to encpiire whether 
the circumstances are such as to confer on her the 
power of alienation. Heeralall Shaha -r. Jadub 
Chundee Chenchkey . . . Cor., 119 

133. : Good faith . — 

Failure to mahe inquiry as to widoto^s right to sell.-— 
A purchaser from a childless Hindu widow is bound 
to satisfy himself as to her right to sell. If he does 
not act with due care in the matter, he cannot he 
said to have acted le'jally in good faith, although he 
may have ITilly holieved, or taken for granted, that 
all was right. Bamdhone Bhtjttachariee v, 
ISHANEE Dabee . . .2 W. B., 123 

134 ;, ! Purchase from 

JSindu ioidoio. — Upon those who claim under an 
alienation from a Hindu widow rests the onus of 
showing that the transaction was witliin her limited 
power. Collector oe Mashlipatam a. Cavaly 
Vencata Narainapah 

[2 W. E., P. C., 61: S Moore’s I, A., 529 

So with a purchaser of immoveable property deal- 
ing with any one with a qualified power. 

See Vahali Bamarrxstnama v. Manha Appanya 

[2 Mad., 407 

135 . necessity for alienation. — 

Adequacy of consideration. — Purchaser. — The onus 
of proving the necessity for a sale by a Hindu widow 
and the adequacy of the purchase-money lies on th (3 
purchaser. Jadh Nath Sircar n. Sonamonee 
Dossee Cor.^ 70 
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OOTJS DBOBAIS'DI— ■ ■■ ■' 

20. HINDU LAW — continued^ 

(h) Aiienatioit — continued, 

INecessity for alienation — continued, 

Bissoi^-auth Box 'o, Lall Bahadoos Sikgh 

[l’W‘.R.,247 

WooMA Chtjeit Baneejeb V. Haradhttk 
Mookeejee . . .1 W. B., 347 

X36. Mortgage ly 

Mindu widow, — The burthen of proving the necessity 
for a mortgage by a Hindu widow rests on the mort* 
gagee, where that necessity is disputed by the next 
heir. Golab Sino- v. Kao Kueun Sing-. Bao 
Eusttn Sing- v, Mahomed Fyaz Ali Khan 

[10 B. L. B., P. O., 1 : 14 Moore^s I. A., 176 

1S7. JPurchaserofan^ 

cestral property, -^Froof of inquiry as to existence 
of necessity,— -hi justifying the purchase of ances- 
tral property, the purchaser is not bound to prove the 
fact that family necessity actually existed ; it is suffi- 
cient if he establishes that he made hond fide inquiry 
into the matter and was in that inquiry reasonably 
led to suppose that the necessity did exist, SoosEN- 
BBO Peeshad Dobey n. Nundun Misser 

[21 W. B., 196 

138, Duty of pur- 

chaser of ancestral property, — Where ancestral pro- 
perty is to be sold or mortgaged, all that the purchaser 
has to do is to see that there is sufficient pressure 
upon the estate to render the transfer necessary. The 
fact of there being a decree, an attachment, and a 
jiroclamation for sale, is sufficient pressure. She or A j 
Kooer n, Nuoechedbe Lall . 14 W, B., 72 

139 ^ 1 Alienation iy 

Hindu, — In a suit brought by a Hindu son, for him- 
self and on behalf of three infant brothers, to set aside 
a sale of certain ancestral lands which had been made 
by his father without his concurrence, — Held that the 
onus of proving that the payment of the debts, on 
account of 'which the property was sold, was not a 
common family necessity, was properly laid by the 
District Judge upon the plaintiff. Eabaji Sakhoji 
73, Bamshet Pandushet . . 2 Bom., 23 

14 .Q, Droof of power 

to alienate, — Degree of proof, —Although as a general 
rule it may lie upon those who claim under an 
alienation of ancestral property for necessary purposes 
to show that the transaction was within the limited 
power of the party alienating, yet particular cir- 
cumstances may shift the burden of proof. No fixed 
rule can be laid down as to the degree of proof 
requisite in such cases. Kaihur Sing-h Hoop 
Singh. . . . . . 3 IN, W., 4 

Tasottwab Ah v, Koonj Beharee Lal 

[3 NT. W,, 8, note 

Malabar law . — 

Doan to haranman, — There is no invariable presump- 
tion* on whom the burden of proof lies as to the 
necessity of a loan made to the karanavan. EiAtA* 


OISfUS PBOBAHBI— 

20 , HINDU, LAW— 

if) Alienation— cwiSIfiKai 

Heoessity for alienation— 

CHANIDATHIL KOMBI ACKEN KeSATUMKOIU 

LakshmiAmma , , . I, L. R., 5 Mad,* 201 

14.2, ^ - — — ApplimUm of 

purchase-money Sale by Hindu widow, — Duty of 
purchaser, — Where a Hindu widow sells as guarduin of 
berminor son and for bis maintenance the purchagcr 
must show the necessity for the sale, but he need 
not see to the application of the money. Rabha 
Kishoee Mookerjbe 13, Mirtoonjoy Gow 

[7W.B.,23.: 

Kool Chhnbes Surma v, Bahjoy Surmona 

■ ■ [10 W, B,*8 

Bam Pershad Singh d, Najbunnissa Kooer 

l9W.u„mi 

148; — ^ — — — ^ Duties of pur- 

chaser. — Application of purchase-money , — A purcha- 
ser for value is not bound to prove the antecedent 
economy or good conduct of a Hindu widow who alien- 
ates a portion of her husband’s estate, nor to ac- 
count for the due appropriation of the purchase- 
money, but he is bound to use diligence in ascertain- 
ing that there is some legal necessity for the loan, and 
he may be reasonably expected to prove the circum- 
stances connected with his own particular loan, Go- 
BINDMONEE DOSSEE ShAM LoLL BySACK. KaLI 

CooMAB Chowehby 13, Bam Doss Shaha 

[W.B., 1864, 153 

144. — Application of 

purchase-money, — Alienation by Hindu widow , — In 
a sale by a Hindu widow under necessity, where the 
vendee pays a fair price and acts bond fide, the mere 
fact of only two thirds of the purchase- money being 
paid to creditors does not invalidate his conveyance, 
as he is not bound to see to the application of the 
purchase-money. Bam Gopal Ghose v, Bullodeb 
Bose .... W. B., 1864, 385 

145. — Obligation on 

creditor seeking to enforce a charge on property 
sold. — In transactions such as the alienation by a 
widow of her estate of inheritance derived from her 
husband, any creditor seeking to enforce a charge on 
such estate is bound at least to show the nature of 
the transaction, and to show that in advancing his 
money he gave credit on reasonable grounds to an 
assertion that the money was wanted" for one of the 
recognised necessities. Kameswar Peeshad 
Bam Bahadur Singh 

[I. Ii. B., 6 Calc., 843 : 8 C. B. B., 361 
Ii. B., 8 1. A., 8 

KaSHINATH SitARAM OyE 'V. Dadri 

[6 Bom,, A. C.j, ,211' 

146. — — — — Creditor, Obli- 
gation of.--Droof of satisfaction of Where a 

party, entitled to impeach an alienation by a widow 
of her husband's estate, sues to set aside such an 
alienation, and the defendant establishes not only 
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20. HINDU LAW — coniimed, 

(b) Alxekation — continued, 

Mecessity for aliensition— continued, 

tkat lie liad a charge on the estate in virtue of a 
mortgage-deed executed by the widow, but that the 
. debt to him was on account of advances made to her 
for purposes for which she would have been entitled 
to alienate the estate as against the next heirs, it 
docs not follow that because plaintiff had a right to 
^ deinand this peculiar proof of the ordinary rule 
which requires the party who alleges payment to 
prove payment is to be inverted in his favour, or 
that the debt is to be presumed to be satisfied, unless 
the contrary is shown by the creditor; and if he 
alleges that the mortgage-deed was not bond fide, the 
burthen lies on him to prove his allegation. Cavaly 
VenCATA jSTaKAINAPAH COLLBCTOB OE MaSUEI- 
PATASI 

[10 W. a, 47 : 11 Moore’s I. A., 619 

147^ to set aside aliena- 

tion, — Suit io set aside sale in execution of decree 
of joint family property as improperly made , — 
Where joint family property is sold in execution of 
a decree against the head of the family, and pur- 
chased bona fide valuable consideration, the 

onus lies on members of the family who impugn 
the sale to show that the decree was an improj)er 
one, Sheo Peeshab Singh v, Soorjbtjnsee Kooeb 

[24W. il„ 2Sl 

14S; gyit for share of alienated 

property. — Mortgage by one member of joint 
family,— Suit for possession of property, — In a suit 
by a Hindu widow to recover a share of property 
alleged to have been inherited from her husband ( J.), 
and which had been mortgaged by her hushaiid^s 
brother {B), and sold under a decree obtained on the 
mortgage, the question was raised whether the 
money for wdiich the property was mortgaged had 
been borrowed by B. for his own private use, or for 
the benefit of the family. Seld that the onus was 
on the defendant to show that the plaintiff had de- 
rived any benefit from the money, Sbeemutty n. 
Litkhee Nabain Dhtt . . 22 W. R., 171 

149. Alienation by Hindu 

fatber, — Necessity.— Specific performance, Sziit 
for, against father . — There is no legal presumption in 
the Madras Presidency that a sale by a Hindu father 
is valid until the contrary is shown. Where a suit 
is brought against the father of an undivided Hindu 
family having an infant son, for the specific perform- 
ance of a contract to sell land, presumably ancestral, 
the Court, having thereby notice that the vendor’s 
powders can he exercised without a breach of trust 
only where there exists a necessity sufficient in law 
to justify the sale, and that the infant son is enti- 
tled to interdict the sale, is hound to require the 
plamtiff to give some proof of the necessity for the 
sale. Ghbusami Sastbiab «?. Ganapathia Pileai 
[I. L, B., 5 Mad., 337 

, 15‘0, - - ' Purcba- se by son, at sale 

for arrears of rent against father.— Proo/ o/ 

III 


OMHS 

20. HINDU continued. 

(5) Alienation — continued. 

Purchase by son at sale for arrears of 
rent against father — continued. . 
bona fides of sale. — Where a son purchased a pro- 
perty sold for arrears of rent, on account of the de- 
fault of his father, and both father and son were 
living together at the time of the purchase, — Held 
that the onus was on the son to prove that his pur- 
chase was bond fide. Hue Suhaye AIisseb v. Been 
Dyal Singh . . . .7 W, R., 275 

151. Alienation by manager of 

infant’s estate. — Bresumption of bona fides , — 
Obligation of purchaser to inquire. — Necessity for 
charge. — Under the Hindu law, the right of a bond 
fide incumbrancer who has taken from a de facto 
manager a charge on lands created honestly, for the 
purpose of saving the estate, or for the benefit of the 
estate, is not (provided the circumstances would sup- 
port the charge had it emanated from a de facto and 
de jure manager) affected by the want of union of 
the de facto with the de jure title. The question as 
to the onus of proof in such cases is one not capable 
of a general and inflexible answer, but the presump- 
tion proper to he made will vary with circumstances- 
Thus, a mortgagee, who is setting up a charge in his 
favour made by one whose title to alienate he knew 
to be limited, must prove the facts which embody 
the representations made to him of the alleged deeds 
of the estate and the motives influencing his immediate 
loan ; hut such proof must not he required from one 
not an original party, after a lapse of time and. enjoy- 
ment and apparent acquiescence. Where, also, a 
charge is created by the substitution of a new secii^ 
rity for an older one, and the consideration for the 
older one was an old precedent debt of an ancestor 
not previously questioned, the presumption will arise 
in favour of a consideration that binds the estate. 
The lender is hound to inquire into the necessity 
for the charge, and to satisfy himself that the manager 
is acting for the benefit of the estate. But if he 
does so inquire and acts honestly, the real existence of 
an alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity of his 
charge, and he is not hound to see to the application 
of the money. Hunooman Peeshad Panbey v. 
Munbeaj Koonweeee 

[6 Moore’s I. A,, 393 1 18 W. R., 81, note 

152. Sale of property by gnar- 

dian for minor. — Allegation of fraud, — Iiia suit 
by three brothers to recover an estate sold by their 
two brothers as their guardians dui’ing their minority, 
as they alleged, without necessity and in collusion 
with the purchaser,— .HbZci that the onus was on the 
plaintiff to prove the sale fraudulent and collusive. 
Achunth Singh u, Kishen Pbbshab Singh 

[W. R., 1864, 37 

153. Sale of property of minor 

or person under disqualification by party 
in fiduciary position. — Proof of bona fides.— 
When a person, after attaining majority, qiiestlons 
any sale of his qmoperty made by his guardian diirin.g 

■ 6'''E ■ 
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20. HINDU liKW-^continued* 

(h) AumATioS’—contimed^ 

Sale of property of minor or person 
under disqualification by party in fidu- 
ciary position — conUmed. 

Ills iiHBonty, tlie 'biircleii lie^ on tlie person wbo np- 
holds the purchase not only to show that, under the 
circumstances of the case, either the guirrdian had 
the power to sell or that the purchaser reasonably 
supposed he had such power, hut, further, that the 
whole transaction, so far as regarded the purchaser’s 
part in it, was bo nd fide. Poliowing the principle 
laid down by the Court in the case of Kanailal 
JotoJiari v, Kaminee Dahee, 1 JB, L. 12., O. 0., Si, 
mtSf it was held that when either the person who 
sells labours under disqualihcation, or the purchaser 
stands in a fiduciary relation to the owner of the pro- 
perty, the Iona Jides of the dealing cannot he pre- 
sumed, but must he made out by the purchaser, 
Boo3? Nasain Sinuh GtraADHTJK PsnsHAD 
Naeaik . , . . . . 9 W. B.J 297 

;i 54 .. Suit to set aside sale made 

by guardian.~Aci XL of 1858, s. 18. — Fraud or 
collusion. — FurcJiaser. — ^Where a plainti:® alleges 
fraud or illegality as a ground for setting aside a 
sale made under section 18, the onus lies upon Mm to 
make out a primd facie case of fraud or illegality, 
and to show that the debt, which formed the consider- 
ation for the sale in such case, was one for which the 
minor was not responsible. Fer Peinsep, J. — A 
stranger purchasing from a guardian, acting under 
the authority granted under section 18 of Act XL of 
1858, will he entitled to every protection from the 
Courts, so long as it is not shown that he acted in a 
fi’audulent or collusive manner, knowing that the 
debts, for the liquidation of which' the purchase- 
money wnuld he applied, were not debts lawfully 
binding on the minor. The burden of proof in such 
a case would lie heavily on the person seeking to set 
aside the alienation. But where the purchaser is 
himself the creditor, and, therefore has the means of 
satisfying a Court as to the origin and nature of the 
debts and how they are binding on the minor, the 
burden of proof is shifted on the purchaser, wdien 
the plaintiff has established a primd facie case. 
SiKHEB ChuBI) r. DuLPTJTTY SllffGH 

[I. L. B., 5 Cale., 363 : 5 C. D. B., 374 

155. Alienation for debt con- 

tracted by karanavan. — Presumption. — Proof 
of agency and authority to contract debts . — There is 
no presumption of law that every debt contracted by 
the karanavan of a Malabar tarwad is for the uses of 
the tarwad and chargeable on, the tarwad estate. 
The creditor must show, in the first instance, if it is 
disputed, that the obligor had authority from the 
tarwad as their agent and manager to contract debts, 
and that he assumed to act in the particular instance 
as such agent and manager. The creditor having 
established these facts, it lies on the tarwad to show 
that the obligor was not acting within the scope of 
his authority in the particular instance. Kutti 
MAJT ifAPiXAB V. Payakx: Muthaf 

[I. Ii. E., 3 Mad., 288 


OEtrS FnOBAMDI^^contimied, 

20. HINDU LAW — coniinned* 
if) Aeieis^atioet — continued, 

150, — Alienation by ancestor*.—* 

Suit by heir, — Where an heirs title to an ehtule \h 
uncontested, and his possession is only obBlimeted by 
an alleged conveyance on the part of an amtestor, ii 
lies npon the party holding possession, atid u bo 
causes the obstruction, to prove that such a convey- 
ance has taken place. Kamihee Moiutn Ciixtokee- 
BXTTTX V, Kalee Kant Sein . 14 W, B.5 275 

157. — ^ Subject of pnrebase,— * 

dence of right and interest on purchased property, 
— -A purchaser of another’s rights and interests is 
hound to show what may he properly comprised 
under that denomination. Bam N ath Box r, Saleem 
Ahmed , Khan. Jadoo Nayh Boy v. Saleem 
Ahmed Ehah . * . , 3 IN. W., 188 


15S. — Bight in property beyond 

mere maintenance. — Right of widoto exercising 
rights of oionership over estate of husband. — Where 
the widoW| has been allowed to exercise acts of owner- 
ship in respect of landed property belonging to her 
deceased husband incompatible with a mere right to 
maintenance from his estate, the onus of proof that 
the widow is entitled to nothing beyond a hare main- 
tenance lies upon the party asserting tliis. Nowustoh 
SiNOH SoHTO Kooee. . . 3 !N, W., 12 

(d) Steidhak. 

159, Purchase with stridhan, 

Broof of. — Mindti wife seeking to exempt property 
from the debts of her husband. — A Hindu wife seek- 
ing to exempt property from responsibility for her 
husband’s debts must clearly prove that she had stri- * 
dhan, and that the property was purchased bond fide 
with her exclusive funds, Beojohohuh Mytee ‘v, 
Badha Koomaeee , , "W, B., 1864, 60 

100. Proof of property being 

stridhan, — Gift of Eindu The burden of 

proving property (the subject of a gift of a Hindu 
widow) to be stridhan rests with those claiming under 
her. Chuhdee Monee Dossee v. Joykissen Sie- 
cae 1 W. B., 107 

Bissessxje Chtjckeebutty V . Eam Joy Mojoom- 

dae .... 2W, B., 326 


101, — Suit by wife to recover 

property from husband.— A by hits* 
hand of securities belonging to wife. — In a suit by 
a Mahomedan wife, who had left her husband’s pro- 
tection onaccount of ill-usage, for recovery, among 
otlier property, of certain securities belonging to her 
which had got into the husband’s i.)ossession, and tlie 
detention of which he justified on the ground that lie 
had purchased them from her, and on their endorse- 
ment and delivery to him had paid the full value for 
them, the correct principle as to the onus of the 


(o) Maihyekahce. 
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OlSrtXS , I 

21. HUSBAND AND WlFE’-^eonUmed, 

Suit by wife to recover property from 
busband — contmued* 

proof IS tliat, althongli tlie wife may have failed to 
establish affirmatively the precise case alleged by her, 
her bnsbatid, having admitted the receipt of the secu- 
rities from her, was bound to show something more 
than mere endorsement and delivery; that the rela- 
tion of the p^sR’ties being what it was, it lay upon him 
to prove that tlie transactions Which he set up wei’e 
^ bond fide sales and purchases, and that he actually 
gave full value for what he received from her; and 
w’here it was proved that the wife had the securities 
wliilc under her husband^s protection, atid some had 
passed from her to him and others to his creditors, 
and that the wife left her lmsbaiid*s house in destitu- 
tion, the proof adduced by the husband as to the sale 
for full consideration to him must be full and clear, 
and such as to satisfy a Court of Justice that the 
ti*ansactions were conducted fairly and properly, and 
with a due regard to the rights and interests of the 
wife. Where it was in proof that a portion of the 
immoveable property of the wife had passed to a 
ho7id fide purchaser under conveyances executed by 
the wife to her husband ' or to such purchaser, the 
-burden of proof in a suit by her to recover the pro- 
perty is upon her, as she seeks to he relieved from the 
effect of her own conveyances, the execution of which 
she does not dispute, against one who, if not an abso- 
lute stranger, stands in no fiduciary relation to her. i 
Bitzloob Euheem r. Shumsooi^is-issa BEauai. Jxj- 
DOONATK Bose r. Shximsoobnissa Begtjm 

[8 W* B., P. C., 3 : 11 Moore’s I. A., 551 ^ 

S. G. in High Court. Buzzul Rxjhim r. Shtim- 
SHE'EOOKNISSA BeOTM, MikTUHJOY BOSB r. ShuM-. 
BHEBOOJTFISSA BEOTTIC. JfoOONAUTH BoSE V. 

* SHUMSHEROoraissA BEauM: . W. R., P. B., 60 

102, Suit by wife for property 
after divorce. — Mahomedan laio , — In a suit by a 
Mahomedan lady against her husband after divorce 
for recovery of property belonging to her which her 
hnshand held before the divorce, the possession of 
the hnshand being the possession of the wife, the 
onns lies on the husband to prove his right to the 
property ; till that was done the presumption was that 
the property so held by the husband was held by him 
on behalf or the wife. Abdool Ali alias Shoageba 

KtJRBTJMITISSA . . ' , ' 0 W. B,, 153 

103 . Siiit for possession of pro- 

perty of wMcb Husband and wife Have 
been tenants. — Natiite of possession. — In a suit 
to recover certain property on the allegation that 
pialiitiff’s father had obtained it in gift from his wife 
X., and that It had been in the possession of father 
and son more than thirty years, defendant having 
had his name recorded in the Collectorate as heir to 
L,, — Held, with reference to the fact that there 
had been a tenancy of husband and wife together, 
that it was incumhent on plaintiff to prove that his 
possession was possession on his own account, and 
not that of an agent. Velaet Am Khan v. Azmitn 

[llW.E.,5i3 


OHITS ■ 

. 22. INTER VENOUS. 

164. Suit for rent.— -Prdo/ of 

receipt and enjoyment of rent, — In a suit for rent 
under a kabuHat, if a third party intervenes and 
supports the defendant’s case that the rents have 
been paid, not to the plaintiff, but ter the intervenor, 
the onus of proving such previous receipt and 
enjoyment is altogether on the intervenor ; and until 
his intervention is disposed of, the plaintiff need not 
prove his title or the kabuUat. Ram Bhubosb 
Singh v. Jewa Mahatoon . 11 W. B., 310 

RaDHA ICiSHpEB TaLOOKDAB ®. GOLUCK Chitn- 
DBB Roy ... 11 W. B., 366 

165. — — - Suit against 

person l&olding under decree under s. 77, Act X of 
1859 . — The onus of proving title was on a plaintiff 
seeking to oust a person formally declared by a decree 
under section 77, Act X of 1859, to be in enjoyment 
of the rent of disputed land and consequently in 
jmssession. Rungo Monbe Dosskb v. Unnopdorna 
Dbbia 7 W. B.9 M9 

100, : Suit to get 

rid of decision in favour of intervenor , — In order, to 
get rid of the effect of a Collector’s decision in 
favour of an intervenor under section 77, Act X of 
1859, the jmrty entitled must bring a suit to establish 
his title, it being not enough for him merely to estab- 
lish a vague allegation of dispossession and throw 
it upon the defendant to prove title. Mohesshb 
Mookebjee ». Kabee Doss Hookebjee 

[IIW.B.,573 

107. Suit after suc- 

cessful intervention under s. 77, Act X of 1859. 
— Plaintiffs’ suit for rent against the ryots of certain 
land alleged to belong to a mouzah (Baboolee) 
which they had bought at an auction sale having 
been dismissed in consequence of defendant’s inter- 
vention, under section 77, Act X of 1859, they 
brought an action against her to recover possession. 
The defence was that the land in dispute did not 
belong to plaintiff’s moiizah, hut to defendant’s 
mouzah, Gyrutpore. Held that the plaintiffs were 
hound to prove their own case, and to show that the 
land belonged to their purchased estate (Baboolee). 
In this case, however, both j>arties had consented to 
have the case decided on the question whether 
mouzah Gyruti)ore was or was not in existence, and 
the defendant could not therefore make out a new 
case in s])ecial appeal. Moondxtb Bibeb v. Honoo- 
MAN Pebshah . . . 11 W, B., 277 

168. Suit after inter- 

veniion under s. 77, Act X of ISoB.'—Might to rent. 
— Where a suit by the purchaser of an alleged lakM- 
raj tenure for rent from his under- tenant was 
thrown out by the intervention of the superior land- 
lord, under section 77> Act X of 1859, — Meld that 
all the plaintiff had to do in a regular suit brought 
by him in consequence, was to prove that he was en- 
titled to the rent from the under-tenant. It was not 
necessary for him to prove that his land was valid 
lakbiraj. Raj Cei?NnEB Ghose v. Jot Chundeb 
Dutt" . ■ . ' V - ';i2 W. 

6 R 3 


III 


( 4163 ) 


I)IGlST:"Of : CMBS. 


( 4464 ) 


OWUS l?BOBA'NBl--eonUnued. ' 

22. INTEBVENOBS 

■■ ■ ' Smt for 

X69, ^ — — — — — — — — Civil Frocedure 

CodSi 75.— Where tlie plaintiff sued to recover 

possession o£ certain property which he alleged he 
had purchased from jff., and proved his purchase, 
and JB.f the mother of jBT., intervened and contended 
that the property was her own and purchased for 
herself and not on hehalf of jff., — the onus 
was on ji5. to prove the title, Jaq-q-adaitanb 
Missee r, Hamid Eased . 8 B. Ii. B., 182, note 
S. C. JEaGODANEKD MiSSEE V. HaMID BESSOOD 

[10 W.B.,52 

X70. ^ ^ . In a suit upon 

a registered hohala for possession of certain pro- 
perty the appellant intervened alleging a prior pur- 
chase by him from the plaintiffs" vendor, and was 
made a defendant. On the plaintiff s having proved 
their title against the original defendants, the lower 
Courts held that the onus was on the appellant, who 
was not shown to he actually iu possessiou, to prove 
his allegation. Seld that the lower Courts were 
■ right in so holding. ■ Jaggadanand Misset v. Bamid 
Basul, 8 B. L, M., 182> note : 10 W. M.> 52, ap- 
proved and followed. Baxnia Kende Debote V. 
AdikeedaBeeda ' . ‘ , . 1C. Ij. B., 660 

171. Froof of title. 

—A plaintiff who sues hy right of inheritance for 
the recovery of lands in the possession, not illegal 
or forcible, of defendants, to the rents whereof it 
was held in a previous suit, in which he intervened, 
that he had not been in the actual enjoyment, is 
bound to prove as well his title to the estate, as his 
lineal descent from, or relation in such degree of 
contiguity as would entitle him to part succession 
to, the original acquirer thereof. Chttee Ml tee 
V. Lekhbe Chubn Pate AIK . 8 W. B., 258 

172. Stdt for kabuliat.— X 

of 1859, s. 77, — Tntervenor . — In a suit to obtain 
a kahuliat, the defendant admitted the plaintiff's 
title. A third party intervened (under section 77, 
Act X of 1859) alleging that he was in actual receipt 
and enjoyment of the rent. Meld that the onus 
was on the intervenor to prove that he was bond fide 
in actual receipt and enjoyment of the rent, and not 
on the plaintiff to prove his possession. , Bahaeeila 

V. Majae ■ . . . 3 B. Ii. B., Ap., 61 

Kishen Chendbb Doss v. Beeateb Sheikh 

[2 W. B., Act X, 36 

173. — Suit for declaration of 

right. — Suit for usufruct of frojgertg . — Unsuccess^ 
ful intervention.'—Th.Q mortgage of certain property 
having been purchased by (S', he sold it to G. who 
foreclosed, got a decree for possessionvand sold it to 

W. W/s intervention having failed in a suit for 
arrears of rent by a party setting up a title inter- 
mediate between him and the ryot, on the ground of 
a miras pottah obtained from the mortgagor siibse- 

' quentiy to the mortgage, he ( W.) sued to have his 
right declared to the rents payable by the ryot. 


•OmUS PBOBAHBI-co»lw«ed 
22. IHTEEVEhTO'RS— 

Suit for declaration of Tight-^conimuci. 

Meld that it- was not only not necessary for 4 he 
plaintiff to prove possession, hut tlm very ground In* 
took was wjint of possession, his cause of aiUion 
being that he was xu’evented horn enjoying the usu- 
fruct. Meld^ also, that it was for the defeuulant to 
show that the incumbrance did notimiure the out- 
turn of the property. Gobied Cheedee Bajjeejee 
I tj.WisE . . . . , IBW.E.,10^ 


174 ... — — Allegation that lauds are 
held uuder diSbreut title.— -Where a ryot holds 
lands of considerable extent under a zemindar, and 
alleges that one or two plots occupied by him are held 
under a different title, the onus is on him to x>roYe 
his allegation. Bam Goomab Roy tJ. Bejoy Gobied 
Bebal- -. , . , . . 1W.E.,636 

175, — Allegation of mdepeudeut 

title. — Suit to confirm title. — In a suit hy the lessee 
of the purchaser of the rights and interests of the 
first defendant to obtain possession of some portions 
of land alleged to fall within the share of the zemin- 
dari so purchased, defendants contended that the 
plots which were the subject of suit, although fall- 
ing within! the ambit of the zemindari, did not in 
fact form a portion of it, hut were lakhiraj lands 
belonging to themselves by a title independent of 
the title to the zemindarL The evidence showed 
the principal defendant to have been in receipt of 
the rents and profits of the land in suit, as well as 
, of his share of the zemindari. Meld that the onus 
lay upon the defendants to show the alleged inde- 
pendent title I failing to do so, the primd facie title 
made out by the plaintiff ought to prevail. Shem- 
DAN Adi Methooeeath Dett 14 W, B., '226 

^ 170 . Bival tenants.— 

iion of tena7%cg.— In a suit between two rival tenants 
claiming to hold under the same landlord, where one 
of them admitted the tenancy of the other, but 
pleaded resignation by him of his tenancy and a 
lease to himself, the onus of proof was held to rest 
upon him who made the allegation. Kishen Ghee- 
deb Shaha V, Hookoom Chaed Shaha 

[W. B., 1864, 47 

177. Allegation of particular 

tenure.— Proq/ of onus iu a suit in 

w^hich the plaintiff’ se(4vs to obtain a declaration that 
the defendants held a tenure under him lies on the 
plaintiff’, who must prove strictly the title under 
which he seeks that declaration. Royes Moldah v. 
Medhoosoodee Meeded '9W..E,5'154 

178. ' — — ~ ~ /Non4ramfer-' 

able temire.—^Whave a xfiaintiff’ sets up a case of an 
exceptional nlm-ousut-howala, alleging it to he not 
transferable, the plaintiff should be called on to 
prove the allegation, before a defendant in posses- 
sion, under an order of a Revenue Court, can be 
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Allegation of particular ten 
called on to prove title. Hue, no Soonbeey Bbbia 
V, Ambeka BsauM . 1 Ind. Jur., "N. S., 188 
[5 W. B., Act X, 72 


178. 


Suii 


for pos^ 
•In a suit to recover 


ses&'ion wider mohurrari lease.- 
possession of land under a mokurruari lease granted 
*to plaintiff by the zemindar (defendant who admitted 
its validity) from the other defendant who had been 
in possession twenty years, and who also claimed a 
moknrrari interest, — BeZd that the onus lay with 
the substantive defendant to show that his lease was 
mokurrari. EtTGHOOErATH Dobey d. Pueesh Ram 
Mahata , . . , . IOW.B.,9 


180. 


Khadimi ten- 


ure» — Where persons have long held as khadims 
under the superior holders or managers of endowed 
property, and claim to hold a permanent khadimi 
tenure from which they are not liable to he ejected 
except for misconduct, the oms probandi is on them, 
Ghajtb Meait V, Khojstbkab Ashbutoelah 

[6 W. B„ 89 


181. • 


— Allegation that 

lands are sir. — Sale in execution of decree. — Where 
a person whose proprietary rights in a mehal have 
been sold in execution of a decree, alleges that land 
held by him at the time of such sale was held as sir, 
the burden of proof lies on him. Haei Bas ». 
GHAifSHAM Nabain . I. Ii. B., 6 All., 286 


182. 


Suit for possess 


sion of ayma land. — Identification by plaintiff.- 
Where a plaintiff establishes a primd facie case of 
the identity of ayma land which he claims through 
his ancestor, who had been allowed by the Collector 
to retain it, it will rest with defendant to prove that 
the laud is his own, or that it is not the ayma land 
which the plaintiff's ancestor once held. Molla 
Abdoob Rtjb V. Hfbeyhub Mookeejbb 

[1 Ind. Jur., S., 60 

Gorabundi ien^ 


, 183.'- ^ ^ 

me.' — Transferability i Proof of. — The onus lies on a 
plaintiff claiming in virtue of a purchase of the ten- 
ure from a former holder to be entitled to possession 
of gorabundi lands, to prove that such lands are 
transferable. Chutybbbhuj Bhabti d. Janki Peo- 
SAun SijraH , , . . 4 C. L. B„ 298 


184. 


Khoti tenure^ 


Proof of . — Suit for rent. — In a suit by a kabuliat- 
dar khot for rent from cultivators holding land in a 
khoti village, the onus does not lie on the plaintiff 
to prove the land to he khoti; hut the holder of 
land in a khoti estate must prove that he is exempted 
from paying rent according to the custom of the 
country. Muhammad Yakotjb v. Muhammad 
I sMAiD 9 Bom., 278 

185. Suit for 'oalue of 

trees cut by tenant. — Pfature of tenure . — There is no 
presumption that orchard lands in Behar are held on 


OlSrUS PB0BA3?1I>I— 

- 23. LANDLORD AND TENANT— 

Allegation of particular 
a hhaoli tenure, there being many>' instances of 
orchards there held on a imkdi tenure. The onus 
of proving the special nature of the tenure is on the 
zemindar suing for the value of trees cut down, and 
not on the tenant- defendant. Doomun Sing-h w. 
SooKUN Ladd . . . .2 W. B., 12 


186. 


Orchard land. 


'Possession of planter of trees. — Although generally 
it may he taken that laud whereon an orchard is 
planted belongs to the zemindar, and has been 
granted to a stranger to plant trees thereon, in which 
case it reverts to the zemindar after the trees have 
disappeared and the land has become arable, yet 
when it is asserted that the laud belongs to the 
planter of the orchard, having been acquired by pur- 
chase, it is for the zemindar to prove that the 
land belongs to him and was given for plantation ; 
and in the absence of such proof the holder or occupaut 
may rely on his long possession. Dhunee Ram v. 
Amanut Hossein . . 2 Agra, Pt. II, 161 

187 . Sixit by landlord for pos- 

session of land in his estate. — Right to posses- 
When a landlord sues for possession of land 
within Ms estate, the onus is on him to prove that he is 
entitled to that possession. Gudadhue Banerjee 
t7. Kanye Dekhoobia . , . SW. B„191 


188. 


Suit by talookdar pur- 


chaser at sale, — Dispossession and disputed title, 
— A talookdar who had purchased at an execution sale 
the under-tenure of one of his tenants, sued hhn to 
obtain possession of the land contained in the pur- 
chased holding, of some of which lie said he had 
been dispossessed, and in regard to the remainder of 
which his title was disputed. Reid that the deputa- 
tion of an Ameen was improper, and that the onus 
lay on the plaintiff to prove his case. Shustee 
Ram Paud «. Nobo Kakt Roy Chowdhey 

[14 W. K., 190 

189 , Lease of land of particular 

nature. — Proof that it came under that designa- 
tion . — Where a landlord leased out some land to a 
tenant, reserving to himself only such portion of it 
as fell under the definition of nila zamin, — Be Zd that 
it was for the landlord, in a suit for the possession 
of such nila zamin, to bring evidence to prove what 
portion of the land leased out was nila ; and that in 
the absence of such evidence, the whole land must 
he taken as having been leased out to the tenant. 
Reidy V. Bam a Soondubbe Dgssee 

[25,W.B.,398 

19 Q. fQP possession.— Z)Zg- 

pute as to ground and nature of possession. — In a suit 
for possession of a portion of land on the allegation 
that it had belonged to plaintiff as his ancestral pro- 
perty up to the date of his being ousted, when the 
defendant, admitting the alleged possession, contend- 
ed that it had been not that of an owner, hut only 
permissive possession as that of a tenant,— JShZd 
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Btiit for possession— ' 
tliat tlie burden of proof lay on the defendant. 
Boistub Chuek Sbin i?, Teahee Kam 'Sein 

[IS'W.E.jSS 

191 . . — — Suit to recover share of 

holding after sale in execution of decree for 
vent ~£roof of status as tenant and recognition of 
division of tenure. — In a suit to recover a share of 
a holding, the whole of which had been sold in exe- 
cution of a decree for arrears of rent, the plaintiff, 
who claimed to hold a divided portion of* the tenure, 
was held bound to prove either that such division had 
been recognised and ratified by the zemindar or that 
the latter received rent from him, f.e., he would have 
to prove his status as tenant in respect of the share in 
question. HiiEHirB Sing-h v. Coma Kooee 

[16 W. B., 93 

192 . Exercise of right inci- 

dental to tenure. — Objection to right. — When a 
party objects to the exercise by another of an ordi- 
nary legal right incidental to his tenure, it is for the 
objecting party to give some fHmd facie evidence as 
to the grounds on which that objection is founded. 
Gtaeam Mtjnbtjl V. Gyaeam Naik 

[1 Ind. Jur., O. S., 22 : Marsh., 28 : 1 Hay, 65 

193. iRighi of occti- 

<ganci!. — Permanent cultivators. — Suit for ejectment. 
— The defendants^ ancestors were the only culti- 
vating tenants of the lands of a certain temple 
from the year 1829, and in a suit brought by the 
temple trustees against one of the defendants in 
1858 it was found that the occupancy of the defend- 
ants’ ancestors dated back at least to 180G. In 1833 
the defendants’ ancestor was recognised by the Col- 
lector, who then managed the temple, as an here- 
ditary ryot. In the paimaish account of 1827 
defendants’ ancestor was described as a cultivating 
pdrakudi ulavadai,” a term which does not neces- 
sarily imply a right of occupancy. Keld, in a suit by 
the trustee of the temple to eject the defendants after 
notice to quit, that the burden of proving that a 
right of occupancy was not an incident of defend- 
ants’ tenure lay on the plaintiff. Keishnasami 
P iLLAi V. Yaeadaeaja Ayyangae 

[I. L. B., 5 Mad., 345 

194. Right of tenant 

to dig a tanh on his land. — In a suit by a zemindar 
alleging that the defendant, his tenant, had dug a 
tank on his land, and thereby done him damage by 
converting the land from its original state, and the 
conversion is admitted by the defendant, hut his 
defence is that he had a right to convert it, the onus is 
on the defendant to show his right to dig the tank. 
In the absence of clear proof of the nature of his 
tenure, he should at least show that the digging the 
tank is a fair and reasonable use of the land, and one 
which will not he to the detriment of the zemindar. 
TAEm Chaean Bose v. Debnabayan Mistri 

[8 B. B. B., Ap., 69 


OHITS 

’23. LANBLOED AKD TENANT- 

X95, of aemindari rights. 

— Right to garden planted with trees. — Tlu^ uwm'V 
oi a bagh in an estate in which he is not posscKj^ed 
of any zemindari rights must, if he claim a higlun* 
right than that ordinarily possessed by a toiant 
planter or the successor of such a planter, produ<*o 
evidence in support of his claim : hut when the. l.)agh 
has been admittedly planted by a zeniiudar and has 
been, on the sale of his zemindari rights, reserved l^y^ 
him, it is incumheiit mi the puredsaser to prove that 
by the reservation the vendor reserved only the 
interest which a tenant-planter would Inive possessed 
in the bagh, Ali Buksh v. Mbbu^t Gob al 

[3 Agra, 300 

190, Suit for assessment of 

lands accreted to zimma tenure.— Reg. 
VIII of 1793, s. 51.^Beng. Reg. XI of 182^,— A 
suit for the assessment of lands accreted to a ziimna 
tenure must be tried upon section 51, Eegulation 
Vlil of 1793, the burden being on the plaintiff to 
prove that the tenure is liable to the assessment 
sought; and the provisions of that law are not affect- 
ed by Eegulation XI of 1825, as regards the mode 
in which, the condition on which, and the burden of 
, proof with which, the zemindar may proceed to 
assess. Panioty v. JraatiT Chijnbee Dutx 

[0 W. B., 370 

Upholding, on review, JtJGGxrr^ CHtrwBEE Duto 
V. Panioty . 0 i . i 8 W, B., 427 

197, Acknowledgment of ten- 

ancy. — Suit for Icahuliat, — In a suit before the 
Collector for a kabuliat, on the ground that the 
defendant had occupied and cultivated certain lands 
of the plaintiff, the defendant pleaded that he was 
coparcener with the plaintiff of the laud, but he 
admitted that he had given a kabuliat for some 
of the lands he occupied. Held that since by giving 
the kabuliat the defendant had acknowledged the 
plaintiff to be his landlord, the onus of proving the 
pica was upon the defendant. Juggoetjndoo Mo- 
zooMDAE V. Gooeoopeesatti) Eoy . Marsh., 54 

Gooboo Pebsad Roy v. .ItraaoBFiirDoo Mozoom- 

DAB . . W. B., F. B., 15 : 1 Hay, 22S 

198. Suit by ryot for pot tali at 

fair and equitable rates.— Tlie proprietors of a 
certain holding having refused the terms of the Gov- 
ernment, a farming settlement was made with the pre- 
sent defendant, who undertook to confirm and ratify 
all amulnamahs granted by the zemindars while the 
settlement proceedings had been pending. Plaintiff* 
being a ryot without a right of occupancy, but one 
who had got an amulnamah, sued for a pottah at the 
rate fixed by the amulnamah. Held that the amul- 
naniah formed the basis of a special contract between 
the parties, and took their ease out of the purview 
of the sections 5 and 8 of the Kent Law ; and that 
by the terms of the amulnamah. the defendant was 
bound to give plaintiff a pottah on fair and equitable 
rates f ^ upajukta ”), which -were to depend on the 
rates which he himself obtained from Government. 
Held that the onus of proving that the rate which 


( 4109 ) 


DIGEST OP CASES. ( 4170 ) 


ONUS PEOBANDI — co7iti%ued. I 

23. LANJ3LOK,I) AND 

Suit by ryot for pottah at fair and equi’t-' 
able rates — conlhmed. 

lie claimed was fair and equitable was upoii tlie 
plaintiff. KiSHfiN Peeshad Sinoh v\ ■ Mohuet 

.... .■1&-W.B.,420' 

199^ « — . — — Suit for rent. — Waste and 
lalchiraj land . — In a suit for rent, when the ryot 
pleads that part of the land is waste and lakhiraj, the 
onus is on the landlord to prove that such land has 
X)aid rent to him in previous years, AIoteb Lall 
Auuck JunoopurrEE Doss 

[2 W. B., Act X, 44 

Gumaki Kkzi V. Habihae Mookeejee 
[B. L. B., Sup. VoL, 15 : W. B., F. B., 115 

Marsh., 527 

Mietoonjoy Chucebeeutty 1?. Bueoda Kant 
Hoy . . . . 6 W. B., Act X, 18 

Bissessub CntrcKEEBUTTY V. WooMA Chuen 
Hoy 7 W. B., 44 

200. Flea of fay- 

ment. — In' a suit for rent if the tenant pleads pay- 
ment the prohandi is oix him. Pxjebeag- Lale 
V. Ham Jewan Lall , . . 1 W. B., 264 

IvooNJO Behaey Baneejee V, Hoy Mothooea- 
NATH Chowdhey . . 1 W. B., 155 

201. — Internenor . — 

Flea of payment. — In a suit for rent where defend- 
ant denies the relationship of landlord and tenant as 
subsisting between himself and the plaintiff, and 
states that he paid his rent to an intervenor, it is not 
enough that the intervention is set aside ; it still 
remains for the Court to investigate the question 
whether the defendant is a ryot of the plaintiff. 
Jaouedee 'o, Radha eishoee . 13 W. B., 259 

202. . jEmdion of ten- 

ant by title superior to lessor. — Where a tenant is sued 
for rent he can set np eviction by title paramount to 
that of his lessor as an answer, and if e\dcted from 
part of the land an apportionment of the rent may 
take place. The onus is on the lessor who claims to 
be entitled to an ai)portionment to show what is the 
fair rate of the lands out of which the tenant was not 
evicted, Gopanund Jha v. Lalla Gobind Per- 
SHAB ..... 12 W. B., 109 

203. Suit under spe- 

cial arrangement. — In a suit for rent alleged to be 
due under a particular arrangement, the existence of 
which is rejmdiated by defendant, it is for plaintiff to 
j;)rove the arrangement, Shumbhoo Geee Gossain 
n. Ram Jewan Lall . . 8 W. B., 509 

204. Fent of whole 

tenure. — Suit by shareholder. — In a suit for rent by 
a shareholder where the defendant contends that he is 
not bound to i)ay otherwise than by entirety to the 
person entitled to the whole rent the onus is on the 
I)laintiff to show that he is entitled to sue for a frac- 
tional portion. Lalun v, Hemeaj Sinq-h 

[20 W. B., 76 


OIS'ITS BBOBAMDI— ' ' 

23, 'LANDLORD AND TENANT— ' 

Suit for rent — continued. 

205. — " ’Bnidence.’-^ 

Flea of payment. — In a suit by a landlord against his 
tenant for arrears of rent due for a portion of the 
year 1283 (1876), the defendant pleaded payment and 
called as his witness the plaintifFs agent, who ad- 
mitted the receipt of certain payments from the 
defendants under-tenants during the time for which 
the arrears were demanded ; but swore that they were 
payments made in respect of arrears due on account 
of previous years. The lower Appellate Court, re- 
versing the decree of the Court of first instance, gave 
the defendant credit for the payments so admitted. 
Held that the low^er Appellate Court was wrong ; that 
the defendant having pleaded payment was bound to 
prove that the admitted payments were in resx>eot of 
that portion of the year 1283 for which the arrears 
were claimed. Section 12 of the Rent Law applies to 
receq^ts given directly by the landlord to the tenant, 
and not to receipts given to third persons. Syeexjn 
n. Rudder Sohay . . I. Xj, B., 7 Calc., 582 

206. Froof of deter- 

mination of tenancy, — Feng, Act fill of 1869, s. 
20. — The defendant held under a lease from the 
plaintiff which expired in 1867, when he gave up pos- 
session without any notice. In a suit subsequently 
brought against him for arrears of rent of 1867, 
1868, and 1869, — Held that the onus was on the 
plaintiff to prove that the defendant held on after the 
term of the lease had expired. No written notice of 
relinquishment was necessary. Section 20, Bengal 
Act VIII of 1869, did not apidy, Tilae Patae n. 
Mahabie Panday 

[7 B. L. B., Ap., 11 : 15 W. B., 454 

207. Suit for arrears of rent. — 

Froof of rate of rent. — In a suit to recover arrears 
of rent from the defendants who, as ticcadars of the 
iplaintiff’s share in a certain niouzah, had been in pos- 
session from 1262 to 1281, without having paid any 
rent, the j^laintiff who claimed a bliowli rent at the 
rate of 9 annas of the crop, proved that in the 
mouzah in question the ryots paid rent at that rate. 
Held that, under the particular circumstances, the 
onus was on the defendants who alleged that* the pro- 
per rate was 8 annas to prove their allegation. Lo- 
CHUN Chowdhey Anup Sinoh 

[8 O. L. B., 426 

208. Alleged posses- 

sions of portions only of land. — In a suit to recover 
arrears of rent under a kabuliat the defendant who bap 
paid rent for upwards of four or five years pdeaded 
that he had obtained possession of portions only of tbe 
lands demised. Held (reversing the decision of 
PiELD, J) that the onus was upon the defendant. 
BanyMadhob Mooeeejee n. Seidhue Deb Ghut- 
•TUCE , . . . . 10 C. Xi. B., 555 

209. Suit for ejeetmeut and for 

arrears of rent. — Disputed rate of o'ent. — In a 
suit for arrears of rent, and for ejectment in conse- 
quence of non-payment, where defendant challenged 
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Suit for ejectment and for arrears of 
vent—coniiinied, 

tlie rate claimed as well as plaintiff’s riglit to sue 
alone , — Meld that the onus lay on plaintiff to prove 
Ins claim to the rate of rent sxied for and to show 
that he was solo proprietor. Ashexjf v. Ram Ki- 
shest Ghose . - , . 23 W. B., 289 

2X0. Suit for ejectment. — Ground 

for retaining possession^ Proof of . — In a suit for 
ejectment hy landlord against tenant after proof of 
due service of notice, the onus is on the tenant to 
show any ground for retaining possession. Nubo 
C ooMAB Ghose «j. Oozie Shikdar 

[23 W. B., 238 

211. ^ — — Nature of ten^ 

ufOy Evidence of . — In a suit in ejectment valued 
under BlOO, the defendants, who were sued as yearly 
tenants, replied that their tenure was a mirasi 
giijasta tenure, and in proof of their allegation ad- 
duced evidence which was not displaced hy the plain- 
tiffs. The lower Courts considered that defendant’s 
allegation w^as well founded. Meld that there being 
evidence of the defendant’s allegation, the plaintiffs, 
having failed to make out a primd facie case, were 
not entitled to a decree for ejectment. Bxji Nath 
Sahoo 1?. Ramdoue Roy . ; 7 C, L. B,, 369 

212. Suit hy land- 

lord to eject tenant on expiration of tenancy.— 
Where a landlord sues to eject a ryot on the ground 
of his tenancy ha^diig expired, the tenant is not 
called upon to state the character of his tenancy 
until the plaintiff has given primd facie proof that 
it is of a terminable character and that it has ter- 
minated. A. sued to yect M., on the ground that a 
temporary settlement effected with him had expired. 
B. set up a giijasta title to the land. The lower 
Courts disbelieved plaintiff, but called on B. to sup- 
port the title he had set up, and he failing to do so, 
gave A. a decree. Meld that A.^s suit should have 
been dismissed when it was found that the evidence 
he put forward was unworthy of credit. Btjlleb 
Aheee V, Nishatt Singh . . 3 C. L. B., 209 

213. Suit to eject 

tenant holding oner after expiry of lease . — In a suit 
to eject a tenant holding over after the expiry of a 
pottah which was merely for a number of years, tbe 
onus is on the landlord to show that the tenure was 
such that the express limit of years, may he fairly 
applied to the possession and construed to give the 
right of re-entry. Roy Obyte Naeain Singh x. 
Ubhushn hoz . . . 4 W. B., Act X, 1 

Sheeb Dyal Paxtleet 1?. Dwaekanath Sookttl 

[2 W. B., Act X, 64 

;.:.:.214^.' : ^ Right of occu- 

pancy, — Where a tenant holding under a terminable 
lease which does not provide for re-entry makes no 
iiiegatioii of previous possession, and there is no ad- 
nission of it on the other side, the tenant is bound to 
:o out at the expiration of his term ; and if he claims 
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Suit for ejectment— eonthiued, 
a right of farther occupancy, it is for him to |n*ovi» 
that right. PtTDBOMONEE Dossia V. Jholla PAfJY 

[7W.B.., 283 

2X6, — - Mjeciment.---- 

Right of occupancy. — In a suit by a '/.emindar 
against a ryot for recovery of possession of land, of 
which the plaintiff alleged he had granted the de- 
fendant a lease and taken a kabuliat, and Dnit the 
lease bad expired, the defence was that the defendunt 
did not hold under any lease from the plaintiff, that 
the kabuliat was not genuine, and that the defendant 
by his holding had acquired a right of occupancy. 
Meld, the onus was on the plaintiff to prove the 
kabuliat, and not on tbe defendant to j)rove that he 
had acquired a right of occupancy. Therefore, where 
the plaintiff failed to prove the kabuliat, the suit 
was held to he rightly dismissed though the defend- 
ant failed to show any right of occupancy. Wal- 
lah Allee V . Gola>£ Gous 

[10 B. li. B., Ap., 32 : 19 W. B., 215 

216. — Refusal to q7nt 

after In a suit by a zemindar to obtain klias 

possession of land within his estate, if a defendant 
is a middleman the right of plaintiff follows as a 
matter of course, unless defendant can make out his 
claim to exclude the zemindar ; but if defendant is a 
ryot, plaintiff must show some cause of action beyond 
the hare circumstance of defendant’s refusal to quit 
after notice under Act X of 1859. He must show 
that the ryot is of a class liable to eviction. Lalla 
JOYNATH SAHEE DEO V . LhTOHUN ChEISTIAN 

[16 W. B., 158 

See Peahlad Sen r. Duegapeasad Tewabi 
[2 B. Ii. B., P. C., Ill : 12 W, B., P. C., 6 
12 Moore’s 1. A.^ 286 

217. ' Suit under Act 

X pf 1S59, s. 28, cl. 0 . — In a suit under clause 5, 
section 23, Act X of 1859, the question of illegal 
ejectment was the only question for adjudication. The 
onus in such a case was upon the plaintilf. Asghe 
V . Golijoe Chunlee Chowlhey . 8 W, B., 383 

218. — Suit for possession by- 

tenant. — Appropriation of crops hy another tenant, 
— In a suit to recover possession where a plaintiff had 
held over the term of his lease and raised a crop 
which was appropriated by defendant (an adjacent 
tenant), on the ground tliat the disputed land was 
his alluvion, — Meld that the onus lay upon the 
defendants (tenant and zemindar) to show that the 
land held by the plaintiff was removed from the 
control of the owner of the estate hy circumstances 
which brought it under the control of the defendant- 
tenant. Hema Pandey t’. Ghjalhhe Roy 

[24 W. B., 108 

, 24. LEGITIMACY. 

219. Proof of legitimacy. — Proof 

of heirship depending upon illegitimacy of defend^ 



( 4173 ) 


DIGBST OF CASES. 


DOTS ’2B,OBA'Nm-conUnmd. 

24,, hmiTmAOY-^eontimied. 

Proof of legitimacy— 

miL — Suit for fQHsesaion , — The plaintiffs in a suit to 
eject the defendant from land of which he was in 
actual possession having to prove not only their re- 
lationship (which was not disputed), hut their heir- 
ship, which depended upon the illegitimacy of the 
defendant, were held hound to give sufficient general 
evidence in support of their case, to throw upon de- 
•ferulant the onus of proving his legitimacy. Ma- 
iTOM33j> Goub Alt Khan v, AsHExrrrooNissA 

[a W. B., P* O., 13; 9 Moore’s I. A., 492 

Maiiomeb (jotjk Ali Khan Ahmed Khan 

[2 W. B*, P, O., 13 ; 9 Moore’s I. A., 504 

25. LIMITATION AND ADYERSE 
POSSESSION. 

220 . Plea of limitation. — When 

a defendant pleads limitation, the oms prohandi is 
on the plaintiff. Beojendeo Coomae Roy Ghow- 
DHEY ». Rad HA Gobindo Shah . 1 W. B., 285 

COLLECTOE or RtJNGPOEE U. PeOSTJNNO CoOMAE 

Tagoee . . . , 5 W. B., 115 

PANDHEANG GOTIND 13, Balkeishna Haei 

[6 Bom., A. a, 125 

Kumola Dassee V, Azmtte Ali . 7 W. B., 13 

Nobokishoee Dey V, Ramkishen 

[9W.B.,131 

Bhiloo Mundtjl Motee Lall Ghose Mundul 

[9 W. B., 251 

Gossain Doss Koondoo u. Sieoo Koomaeee 
Debia . 12 B. Ii. B., 219 ; 19 W. B., 192 

Ghogoodee V, Muzhue Hossein 

[24W.B.,389 

221. — limitation,— for pos- 

session. — Dispossession , — Cause of action. — In a suit 
between two zemindars, the appellant sought to dis- 
turb the admitted possession for about eleven years of 
the defendant. The defendant insisted on a posses- 
sion of much longer duration as a statutory bar to 
the suit. Seld that the onus was on the appellant 
to prove that the cause of action accrued to him on a 
dispossession within twelve years before suit, and that 
he, or some other person through whom he claims, 
was in possession during that period. Miteasxte 
Singh ?j. Ntind Lold Singh , 1 W, B., P. C., 51 

S, 0, Niteashe, Singh ?j. Nhnd Lall Singh 

[8 Moore’s I. A., 199 

SiDHEE NH25EEE AlI KhAN V, WoOMESH ChTINII 
: DEB Mittee , . . . 2W. B., 75 

Mahomed Hossein v, Sheahtoonissa Khanijm 

[2 W. B., 89 

KeDABNATH ACHAEJEE 13, Bhugwan Chundee 
'Nhndeb ' . , 2 W. B., 153 

Gooeoodoss Roy 13. Hdeonath Roy 

[2‘W.B„246 

JUGODUMBA ChOWDHBAIN V, RaM ChUNDEB Deo 

[6 W. B., 327 
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; 25. LIMITATION AND ADVERSE' 

continued, 

JAmit^tion— continued, 

Booleb Singh v, Htteobuns Naeain Singh 

' [7-W, B.,'212 

Lall Singh v, Modhoosooden Roy 

, [8 W*. B., 428... : 

Dinobendhoo Sehaye V. Feelong 

[9W.B.,155 - 

Besseeeoonissa Chowdhbain 13. Leelanend 
Singh . . . .14 W. B., 135 

Ameee Ali v. Indeejeet Kooee 16 W. B., 43 
Kalbe Naeain Bose v, Anend Moybe Goopta 

[21 W. B., 79 

222. Adverse possession.— 

of loss of title hy, — Reid by the Privy Council (af- 
firming the judgment of the High Court) that, 
where the plaintiff has established his title to land, 
the burden of proving that the plaintiff has lost that 
title by reason of the adverse possession of the 
defendant is upon the defendant. Radha Gobind 
Roy 13, Inglis . . , 7 C. Xi. B., 364 

223. — Joint ancestral 

property, — Limitation, — Meld that the admission of 
certain property being joint ancestral throws the 
burden of proving exclusive and adverse possession 
beyond limitation upon the sharer refusing to admit 
other heirs, Dabee Sehai Seed Dass Rai 

[1 Agra, 285 

224. — Suit for posses- 

sion. — Where a defendant pleads partly title and partly 
purchase, and asserts his own possession on ancient 
titles, denying that the plaintiff‘’s father or ancestor 
had been in possession of any portion of the land in 
dispute for a very long period, the onus of proving 
possession within the period of limitation is on the 
plaintiff, IsHEE Chendee Biswas 13, Bissembhee 
Biswas .... W. B., 1864, 107 

Kbdaenath Mooeeejee V. Mohesh Chendee 
Paelit , . . . 1 W. B., 67 

225. Suit for posses- 

sion, — JProof of adverse possession. — In a suit to 
recover possession, where defendants plead limitation, 
and plaintiff proves that the commencement of the 
possession of the party through whom defendants’ 
claim was as tenant, it is for those who set up the 
plea of limitation to show when the nature of that 
possession -was changed, and how it became adverse. 
Ramdhen SateI V. Nobin Chendee Chowdey 

, [12 W. B., 250 

226. — — Suit for posses- 

sion. — Limitation, — Where a plaintiff brought a suit 

' in 1856 to recover landed property which was in the 
possession of the defendant since 1845, and at the 
time of the institution of the suit, it was held that 
before the plaintiff could recover he must prove, 
first, possession within twelve years before suit i and. 
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OHirS PROBAl^TDI— 

■2'5. '^DIMITATI0H AND ADVERSE POSSES- 
SION — continued,. 

Adverse possession — coniinued. 
secondly, title to possession. Beer Ciie'K'bee Job- 
BAJ IP- DEPUrr COiLECTOB OP BimiiEOOAlT 

[IS W. R., P. C., 23 


227. 


Benami trans* 


action. — Limitation . — In a suit for hninoveable pro- 
perty under a kobala more tban twelve years old, 
where defendant pleads that plaintiif was only a 
beiiainidar and was never in possession, plain tilf must 
prove not only title but also possession within twelve 
years of the tiling of the suit. Kedabnath Mahata 
V. Kaditmbinee Debea . , 10 W. B., 239 


...228. 


Suit for posses^ 


sion. — Limitation . — In a suit for possession of land 
on the ground that it belonged to plaintiff^s talook, 
wdiere defendant pleaded limitation , — Seld that the 
burden lay with the plaintitf to prove that he had 
possessed (i.e., enjoyed the land) within twelve years 
of the suit. Ram Locnuir Chowdhey u Joy Doob- 
<3 A Dossia . . . . 11 W. B.J 283 


229. 


Suit for ponses* 


sion , — The idaintiif’s ancestors having been declared 
by a decree of the Peish'wa^s Government in 1722 to be 
entitled to the whole of the patilki w^atan of Pan- 
derai and the defendants having a watan patra from the 
Raja of Satara in 1742 in favour of their claim to a 
half share, but being unable to show that their ances- 
tors had any concern with the watan for a period of 
ninoty-six years subsequent thereto, during which the 
plaintiff’s ancestors w'ere recognised as owners, — 
JJeld that the onus was on the defendants to show suffi- 
cient adverse possession previous to suit as to entitle 
them to the property. Aacbitbav P. Kokdi v. 
Makaji J. Jagtap . . 3 Bom., A. C., 49 


230 . 


Suit to recover 


possession of land. — Limitation , — A suit to recover 
possession of an unenclosed piece of ground must 
be brought within twelve years from the time the 
cause of action accrued, and in deciding this the issue 
is, not that the plaintiff must show that he exercised 
some right of ownership over the ground within the 
twelve years preceding the filing of the action, but 
that twelve years have not elapsed between the day 
the defendant interfered with the plaintiff^ s posses- 
sion and the date on which the plaintiff filed his 
claim. Sa&ar-gowda bin Basangowda r. Basapa 
BIN Chenapa . , . ,9 Bom., 62 


231. 


Limitation.- 


Settlement . — In a suit for possession, where defendant 
denies plaintiff’s title and sets up a defence involving 
the plea off limitation, the question of limitation 
does not depend upon wdiether defendant was in 
possession, but upon whether plaintiff was in posses- 
sion. Where defendant admitted that the perma- 
nent settlement was ordered to be made with the party 
in possession, and that it was made within twelve 
years prior to the suit with the party from wdiom 
plaintiff claimed , — Seld that, until the contrary was 
shown, that party was rightly presumed to be in pos- 


OHIJS' PBOBAWBI-cowi^lwimf. 

25.; LIMITATION AND ADVERSE POSSES- 
SlOHi -**conUmied* 

■ Adverse ^oBse&Bion^^mdimei, 
session, and plaintiff’s claim was not barred by Ton if a - 
tion. Maboaieb Kobeeb v. Abpoob Azekaj: 

[24^.11,., 315 


232. 


Suit for pos- 


session. — Proof of title.-*Iii a suit to obtain posses- 
sion, A’^dierc defendant pleads Hiuitaiion, plaintiff K 
bound not only to prove his title, but .also to sisow 
affirmatively tlnit his cause of action accriunl within 
twelve years before the commencement of the snii^ ; 
and he must succeed upon the strength of his own 
title, not upon the weakness of his opponent’s. 
Ltjtohoo Khan v. Foley . 24 W, B.,, 273 


233. 


StiU for pos- 


234. 


Dispossession. 


— Presumption . — Onus prohandi. — Limitation.- 
Joint owners. Adverse possession between . — Under 
the former limitation Act the cause of action, and 
under the present law the event from which limita- 
tion is declared to run, must have occurred within 
the prescribed period, and it lies on the plaintiff to 
show this. Accordingly, where the suit is for pos- 
session, and the cause of action is dispossession, the 
plaintiff is bound to prove possession and disposses- 
sion within twelve years. Possession is not neces- 
sarily the same thing as actual user. When hind 
has been shown to have been in a condition imiltting 
it for actual enjoyment in the usual modes, at such a 
time and under such circumstances that that state 
naturally would, and probably did, continue till 
witliin twelve years before suit, it may properly be 
prestmed that it did so continue, and that the pre- 
vious possession continued also until the contrary is 
proved. Such a presumption is in no sense a con- 
clusive one. Its bearing upon each particubir case 
must depend upon the circumstances of tluit case. 
Many acts which would be clearly' adverse, and 
might amount to dispossession as between a stranger 
and the true owner of land, w^ould, between joint 
owners, naturally bear a different construction. 
'Mahomed Ali Khan v. Abdul Gunny ■ 

.[I. L. B.,'9 Cale.,:744:',I2.a.B.B.^^^^^^ 

235. — ^ — Suit for pos^ 

session. — • Previous dispossession. — Limitation. 
Evidmc 0 ,---ln m%T^ suit for the recovery of land, 


session. — Limitation . — In a suit for possession of land 
the defendants claimed to hold under a valid miras 
tenure so as to be entitled to the ground rent from 
the ryots, and to pay the plaintiff who w^as the supe- 
rior landlord merely the miras rent. Seld that the 
plaintiff being admitted to be landlord, the onus ^vas 
upon the defendants to prove either that they had a 
valid miras tenure, or that they had held adversely to 
the plaintiffs as mirasdai's for more than twelve years, 
and that the plaintiffs had notice of such adverse 
holding. Prahlad SenY. Pudim Sing, '2 B. L.-M., 
P. C., Ill, cited and followed. Og-eA Kant Chow- 
DHEEB V. MoHESH ChUNDEE SiCEDAE 

[4 C. Ii. B., 40 


OB 
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25. LIMITATION AND ADVERSE POSSES- 

S1 0 N — 0 07ii hiue d . 

Adverse X)Ossession— 
llu‘ allocation of previous dispossession by tbe de- 
fendant, tbe pliiintift' must stai^j his case by showing 
that, at some time within twelve years previous to 
the institution of the suit, lie has been in possession of 
the la.nd sued for, FerJdad Sein v. Rajender Kishore 
^ Singh ^ IB Moore^s I. A,, 3S7 ; Dawkins y. Lord 
Deurhgn,l4 Agp, Cases^, 951 ; and Noyes v. Cratvlei/t 
10 Ch. !>., 31-86, cited. Bhoothkath CHATTEitJEE ti. 
KEBAENArH BANEE^tEE . I. Ii. B,, 9 Calc., 125 

236. — Suit for pos- 

session. — Premous dispossession, — Luniiation. — 
Mil ere, in a suit for the recovery of land based on 
title, the plaintiff alleges that he has been in posses- 
sion of the land and was dispossessed therefrom by 
the defendant within twelve years prior to the insti- 
tution of the suit, mere proof of such possession will 
hot be sufEcient to entitle the pilaintifE to a decree. 
Wise V. Ameertin7iissa KMtoon, L, JR,, 7 1. A., 73, 
followed, Kama Manji v. JRJhowaz Nussio, 5 C. L. 
R., 278, disapproved. Eetaza Hossein r. Bany 
MishBY 4 1. Ii. B., 9 Cale., 130 ; 11 0. I*. B., 393 

, , 237, NjectTnent, Suit 

for, — Limitation. — In an action of ejectment the 
plainti:^ need not fail mex’ely because he cannot 
prove that he has been in possession of tbe land 
claimed within twelve years ; he must show that his 
cause of action (that is, the taking possession of the 
land hy another person) has accrued within that 
period. l^ANBUEANQ- Govind V. Balkeishna 
Haei , . . , 6 Bom., A, C., 125 

' 288. — — Sttii for pos- 

session, — JSjectment, — JEvidence. — Previotis posses- 
sion.^Wlieve, in a suit for possession of land, the 
plaintiff proves merely that he has been in possession 
of the disputed land at some time witliin twelve 
years pi*evious to the filing of the plaint, such evi- 
dence is not sufficient to throw upon the defendant 
the burden of proving Ms title to tbe land. JPlse 
v. Amirunnissa Khatoo^i, L. R., 71. A., 73, followed ; 
and Grour Paroy v. Wooma Soondu7'ee Debia, 12 
W. R., 472, cited. Debi Chuek Boido v. Issue 
Chuepee MAjS-JBB 

[I. L. B., 9 Calc., 39 : 11 C. L. B., 342 

239. Kjeciment, Stiit 

for. — Proof of possession. — Dispossession. — In an 
ejectment suit, where the plaintiff claims land from 
which ho alleges that he has been dispossessed, tbe 
general rule is that the burden is upon tbe plaintiff 
to slio'iv possession and dispossession wutbin twelve 
years, or, at least, that the cause of action arose 
within twelve years, and this rule is not intended to 
be interfered with by tbe Privy Council in Radha 
Golhid Roy v. higlis, 7 Q. L. R,, 364, Mono Desai 
' 0 , Ramchakdea Desai . I. B. B., 6 Bom., 508 

240. - - Right of Croton 

to waste lands. — ^Tiilesuit hy Croton for declat'ation 
of title mid possession. — Assuming that tbe Crown 
has the right to oust any person who, without sanc- 
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25. LIMITATION AND ADVERSE POSSES- 
SION — continued. 

Adverse possession — continued. 
tion, occupies w^aste land wiiich has not been -appro- 
priated for any public purpose, it cannot, by a suit 
brought for a declaration of title or for ejectment, tlie 
date at which the cause of action arose not being stated 
in tbe plaint, compel a defendant to prove possession 
for sixty years. As a general rule, a plaintiff must 
not only show he has a title, but that he has a sub- 
sisting title, which he has not lost by the prGscrii)tivo 
sections of the Limitation Act. The probable expla- 
nation of the ruling in Radha Qobind Roy’s case, 

7 C. L, R., 364, is, that wdieu a plaintiff proves title 
and possession, it is to be presumed that his posses- 
sion continues till the defendant proves that tbe pos- 
session was interrupted, but that where the plaintiff 
can prove title only, and not possession, he must 
prove that the adverse possession of the defendant, 
or the acts of w^hich he complains as impugning his 
title, occurred within the period prescribed by the 
Limitation Act. Seceetaey oe State bob Inuta 
t). ViEA Ray AN , . I. Xi. B., 9 Mad., 175 

241. Dispossession. 

— Rjectment. — Evidence. — Proof of title. — In June 
1878 the plaintiff sued the defendant for the re- 
covery of possession of certain land. At the trial it 
was proved that he had been continuously in peace- 
able possession of the land until the month of May 
1878, wdien he was forcibly and illegally dispossessed 
by the defendant. Held that the evidence was suffi- 
cient to call upon the defendant to show his title to 
the land. Mohabebe Peeshad Sing-h r. Moha- 
BEEE Singh 

[I. Ii. B., 7 Calc., 591: 9 C. L. B., 164 

242. — — Suit for posses- 

sion after lorongful dispossession. — Proof of title. 

' — In a stiit for possession, it was found that the 
plaintiff had been in possession within twelve years 
from the institution of the suit, but be bad been 
wrongfully dispossessed by the defendant. Tlie 
plaintiff was unable to prove possession previous to 
being ousted for a longer period tlian eleven years. 
Held that the ouster by the defendant having been 
wu'ongful, tbe onus w^as not thereby shifted to the 
plaintiff, and that under the circumstances the de- 
fendants were bound to prove their title. Sec Moha- 
heer Pershad Singh v. Mohaheer Singh, I, L. R., 7 
Calc., 591 : 0 C. L, R., 164. Beojo Sundee Gos- 
SAMI V. Koilash Chunbee Kue 

[lie. Ii. B.,133 

243. 8 ui i for posses- 

sion tohet'e defendants have been long in possession . — 
Limitation. — In a suit by Government against gliat- 
wals, the defendants were found to have been in pos- 
session “ for a very long time,^' and although they had 
failed to prove possession in excess of sixty years, 
the onus was held to lie on the Government to prove 
possession within sixty years, Beomanund Gos- 
SAiN V. Goveenment . . 5 W. E,, 136 


244. ^ ^ Limitation.--*. 

BomdarUs. — No proof of anterior title in the claim- 
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25. LIMri’ATION AND ADVERSE POSSES- 
SION — oo7iti7med. 

Adverse possession— 

ant siicli as would be involved in the decision of a 
question of boundaries in his favour can relieve him 
of the burden of proving that he was in possession 
within twelve years prior to suit, or shift it upon his 
adversaries so as to compel them to prove the time 
and manner of his dispossession. Taea Sing-h v. 
Chaida Mull * . . . 2 Agra, 177 

245. Limitation , — 

Suit hy reversioner to set ande alienation hy toidoto, 
— In a suit for possession by the purchaser of the 
right of a reversioner to the estate of a widow, which 
was instituted within one day of the extreme time of 
twelve years allowed by the Law of Limitation, 
reckoning from the alleged date of the widow^s 
death,— Held that it was necessary, under such cir- 
cumstances, for the plaintiff, in order to rebut the 
plea of limitation, to prove, not only that the widow 
died on the date alleged, but that she actually held 
possession up to the time of her death. Kalee 
Nath Joy Dooeoa Dosseb . 11 W. B., 173 

246. Suit for pos- 

session, — Limitation, — Chur lands. — In a suit to 
recover possession of land under cultivation, when 
the defendant pleads adverse possession, it is, under 
ordinary circumstances, for the plaintiff to show 
primd facie that the cause of action upon which he 
is suing is not barred by limitation, and not for the 
defendant to prove his adverse possession in the first 
instance. When a suit is brought for possession of 
jungly or unculturahle lands, or lands which have 
never been under cultivation, the rule is different, 
and the defendant must establish his adverse posses- 
sion for more than twelve years. When a suit is 
brought for possession of chur or other land under 
cultivation at the time of the institution of the suit, 
but previously jungly or uiiculturable, the onus pro- 
handi still lies on the plaintiff ; hut on his proving 
that the chur was formed, or the land first became 
culturable, wdtbin twelve years before he instituted 
his suit, the onus is shifted to the defendant, who 
must establish his adverse possession for more than 
twelve years. Mahomed Ibeahim v . Moeeisok 

[I. li. B., 5 Cale.5 36 

247. - — Suit for posses- 

sion of land after submersion. — Limitation. — Where 
the suit was for possession of certain land, on the 
allegation that it was land belonging to plaintiff^s 
village, but submerged at the time of settlement, 
if the plaintiff could show the identity of the land 
submerged with the land which has since been left 
dry, the onus is on the defendant to show that some 
other person had been in adverse possession for 
twelve years before the plaintiff preferred his claim, 
and that such adverse possession commenced from a 
time when plaintiff was in a position to dispute it. 
Hue Sahal r. Mahomed Daim Khan - 

[2 Agra, 64 

■ . 248.': — ! ^ — Aoereted lands, 

—-Me -survey of lands.— In a suit in which plaintiff 
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25. LIMITATION AND ADTEESB TOSSES- 
SION — coniimed. 

Adverse ’possemion—eontmued, 
claimed some land as an accretion to bin estate, but 
in which defendant claimed the said hin<l as ftunuing 
part of his estate according to the survey of 18 and 
an Ameen reported that,though an erroneous survey in 
1865 included the said land in plaintiff’s estate, yet, 
in the earlier survey, it had been thaked as defend- 
ant's, who indeed had obtained a decree for it against * 
the Government, — Held that, before plaintiff could 
be entitled to a decree for the land in suit, he must 
establish facts which, according to the law of accre- 
tion, w'ould be sufiicieut not only to extinguivsli de- 
fendant’s title, hut also to create a right in plaintiff’s 
favour : the mere circumstance of the survey of 1865 
including the said land in plaintiff’s estate not being 
sufficient proof of the facts to be found. Mowla 
Koomabee V, Mutty SiNaH . 25 W. B., 120 

240. — — Suit for posses- 

sion of alluvial land, — Evidence of possession in 
absence of landmarks, — The plaintiff sued to re- 
cover a tract of chur land as parcel of his mouzah of 
J., the defendant alleging the said land to he a 
parcel of bis mouzah of G. About the year 1830, a 
large tract of land w'as dilu%dated by the River Chutol 
within the mouzahs belonging respectively to the 
plaintiff and defendant, and after re-formation in 
1837 a proceeding was taken by the plaintiff before 
the Magistrate under which he was ordered to he put 
in possession of a considerable tract of such newly- 
formed land, the Magistrate laying down the bounda- 
ries. After nearly twelve years in 184(9) the 
defendant’s father brought a civil suit to set aside 
the Magistrate’s decision, and the ultimate finding 
was that the plaintiff had been in possession of the 
land described in the Magistrate’s order from and 
since the date of that order. Held that that decree 
must he taken to have established that the plaintiff 
was in possession of the land described in the Magis- 
trate’s order, and had continued in such possession : 
the question in the present suit being whether the 
lands now claimed are identical with those so described. 
Held, also, that the onus of proving that issue lay upon 
the plaintiff, because the foundation of his suit was 
that, having been in possession, he was dispossessed as 
a consequence of certain measurements made by Gov- 
ernment officers. Held, further, that plaintiff had 
failed to sustain the burden of proof. He relied prin- 
cipally on the boundaries given by the Magistrate and 
certain maps prepared then and later as compared wdth 
the Government map of 1853: but their Lordships 
were unable to place firm reliance upon any inference 
drawm from these maps. Their Lordships were also 
of opinion that in questions of this kind, where the 
natural boundaries and landmarks have disappeared, 
evidence of possession was very important and satis- 
factory, and that there was no reason to distrust the 
witnesses of the respondent proving such possession. 
Geija Kant Lahoey Chowdhey v. Hueish Chun- 
dee Chowdhey . . 19 W. B., P. G., 114 

250. Might to allu- 

vial land, — Change in course of river, — Boundaries, 
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25. LIMITATION AND ADVERSE POSSESr ' 
SION — continued,' 

< Adverse * 'pomeEBioia.-^continued, ■ ■ , . , 

— Disputed settlement, — At the i)ermaiieiit settlement 
the River Gunduck divided mouzah Sohagpore (zillah 
Tirhoot) from the village of Dumri (zilkh . Sarun). 
In 1837 the river got into its southern channel, and 
a qutintity of chur land to the north was resumed by 
Government and settled with the zemindars of Sohag- 
pore. In 1846 it was again settled with the same 
* zemindars, who remained in possession until 1848, 
when the river having returned to its northern chan- 
nel the dcara land was claimed by proprietors on the 
southern or Sarun side of the river : the consequence 
was an Act IV of 1840 suit which was decided in 
favour of the zemindars of Sohagpore. In 1856, on 
the expiry of the last temporary settlement, the ques-' 
tion arose with whom Government should engage for 
the revenue, and it was finally decided by the Board 
of Revenue that a settlement should he made with the 
zemindars of Dumri, who accordingly obtained pos- 
session. The Board^s decision proceeded on two prin- 
ciples, — viz.y that a usage existed that the main chan- 
nel of the Gunduck should he the boundary of the 
zemindaries, and that therefore the interest of the 
zemindars of Sohagpore had been of a limited, tem- 
porary, and conditional character. These zemindars 
then brought a suit to impeach this settlement and 
to recover possession. After decision, appeal, and 
remand, it was finally decided by the High Court that 
the land in dispute was identical with that formerly 
settled with the maliks of Sohagpore, who (it was 
assumed) had a permanent proprietary interest there- 
in. Hel/i that the proper issues to be tried were : first, 
whether the land had been settled in 1837 with the 
maliks of Sohagpore as proprietors of alluviums which 
had gradually accreted to their estate, or upon what 
other grounds such settlement was made, the onus of 
proving gradual accretion being on the plaintiffs j and, 
secondly, whether there was at the permanent settle- 
ment, and has been since, a clear and definate usage 
such as supposed by the Board of Revenue, the bur- 
den of proving the affirmative of this being on the 
defendant. Rajendus Peetab Sahee v. Lalljeb 
Sahoo . , . * 20 *W. B., P. C., 427 

251, — ^ — ^ Alluvial land 

after diluvion.^Ee formation of chur land.-^Limit* 
ation,—lri a suit for possession of chur lands as re- 
formations on the original site of plaintiffik or his 
vendor’s lands, or accretions thereto, where limitation 
is pleaded by defendant in adverse possession, the 
onus lies on plaintiffi to prove that, before disappear- 
ance or diluvion, the land in dispute was in the pos- 
session of Ms vendor. Gokool Keisto Sen v. 
Dayib , . . . . 23 W, B .5443 

The evidence to he given and the onus of proof in 
cases of re-formed chur lands was also discussed in 
Aukhil Chundee Chowdhey V , Delawae Hos- 
SBiN . . , . , . 6 C. Ij. B., 93 

252. : Deformation on 

old site of lands after diluvion. — Dimitadion . — 
Where, in a suit for possession of lands which have 
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Adverse possession— 

re-formed upon the old site after diluviation, the 
defendant relies upon a statutory title of twelve 
years’ possession, the plaintiff, in order to succeed, 
must, according to the rule laid down in the case of 
JSitrasur Singh v. Nund Loll Singh, 8 Moore^s I. A,^ 
199, prove satisfactorily that the defendant has not 
been in possession for the period of twelve years next 
preceding the commencement of his suit. And where 
the evidence is not sufficient to support an affirmative 
finding that the whole of the lands claimed have re- 
formed within twelve years preceding the institution 
of the suit, it is incumbent on the plaintiff to show 
specifically the portion, if any, which has not so 
re-formed. Der Jackson, «/.— I am unable myself 
to see on what principle or by what means the Court 
could of itself undertake to divide the portion of the 
land which may have re-formed within twelve years 
from the larger part which evidently re-formed more 
than twelve years ago, and had been in the adverse 
possession of the defendants. Runjit Sinoh e. 
ScHOENE, Kiebuen, & Co. . . 4 C. Xi. B., 890 

258. — Diluvio n. — 

Possession on reformation, — Subsequent diluvion . — 
Possession, Suit for. — Per Gaeth, C. J. — Where a 
person can show that he has been in possession of 
certain lands prior to such lands becoming diluviated, 
his possession must be considered as continuing 
during the time of diluvion, until such time as he 
becomes dispossessed by some other person ; and in 
such a case, the onus lies upon the dispossessor to 
show that he has acquired a title under the law 
of limitation which has put an end to the rights 
of the original possessor. Mfrasur Singh y. Dund 
Loll Singh, 8 Moore’s I.A., 199 ; and liadha Gohind 
Eog V. Inglis, 7 C. L. E., 364, distinguished. Kaiby 
Chtten Sahoo v. Secbetaey op State poe India 
[I. L. B., 6 Calc., 726 : 8 C. Ii. B., 90 

254, Suit for posses- 

sion of land. — Presumption of possession and owner- 
ship. — If, in a suit for possession of land which was 
covered with water more than twelve years before the 
institution of the suit, the plaintiff proves that he ex- 
ercised acts of ownership, as by letting out the julkur 
to tenants, that is primd facie evidence of possession 
and ownership; and unless the defendant can make 
out a twelve years’ statutory title by advei’se posses- 
sion, the plaintiff’s possession must he presumed to 
have continued, and it is not necessary for him to 
show a possession by acts of ownership within the 
twelve years. Mohiny Mohun Das v. Keishno 
Kishoee Dtttt 

[I. X.. R., 9 Calc., 802 : 12 C. Ii. B., 337 

255. ' — — Alluvion and 

diluvion . — Title, — Limitation. — Acts of owner- 
ship. — In a suit for declaration of title to, and re- 
covery of possession of, alluvial lands, wliich had 
been diluviated more than twelve years before the 
institution of the suit, the plaintiffs proved their 
title and possession up to the time of diluviation. 
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SION— coM35imfed!. 

Adverse possession — continued, 
and alleged that the lands had re-formed within 
twelve years, withont alleging or proving possession 
(luring that period. The defendants, on the other 
hand, alleged that tlic re-formation had tahen place 
jnore than twelve years before suit, and that they 
had acquired a title to the lands hy adverse posses- 
sion for that period. Held that in such a case the 
submergence of the lands after diluvion ought to he 
presumed until the contrary was shown, and that 
the onus of proving re-formation before twelve years 
and adverse possession was shifted to the defendants. 
Per Wilson, J,~~Ab a general rule, where a plain. 
tifE claims land from which he alleges he has been 
dispossessed, the burden is upon him to show posses- 
sion and dispossession within twelve years. Proof of 
possession within twelve years does not necessarily 
mean proof of acts of ownership within that time. 
The nature of the proof of possession must depend 
on the nature of the case. There are many cases in 
which the party on whom the burden of proof in the 
first instance lies, may shift the burden to the other 
side by proving facts giving rise to a presumption in 
his favour. In the case of lands gradually diluviated 
and gradually re-formed, if the diluviation has been 
more than twelve years before suit, the claimant, 
unless he can show possession since the re -formation, 
must at least show that he was in possession down to 
the date of the diluviation. Where the true owner 
is in possession at the time of diluviation, his posses- 
sion is presumed to continue as long as the land con- 
tinues submerged : probably also afterwards, until he 
is dispossessed. Per Field, J. — Although, according 
to the general rule, it lies upon the plaintiff, who is 
met with a plea of limitation, to show his own posses- 
sion within twelve years before the institution of the 
suit when the property in dispute is capable of 
actual or visible possession, yet, in the case of proper- 
ty which is not susceptible of actual and visible pos- 
session, an exception from the nature of the thing 
must he made to the general rule. In such cases, 
when the title and possession have been proved to he 
in a certain person up to a certain point of time, — 
when there has been no transfer of the title to any 
third person, and there is no evidence that posses- 
sion was exercised hy a person other than the person 
having the title, — so long as actual visible possession 
was possible, the possession of the person having the 
title will he presumed to eontinue until the property 
has again become susceptible of actual visible posses- 
sion. Proof of possession is presumptive proof of 
ownership, because men generally own the property 
which they possess. And if the ownership of pro- 
perty is proved, and there is nothing to show that 
the possession of such property is with any person 
other than the owner, it may fairly he presumed to 
he with the owner. Such a presumption then takes 
the place of evidence to show the plaintiff’s posses- 
sion, within twelve years before suit, of a property in 
which, from the nature of the thing, evidence of ac- 
tual possession is impossible. Mano Mohxjn Ghose 
V, Mothdua Mohdn Boy 

[I. li. E., 7 Calc,, 225 : 8 C. E. B., 126 
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266. - Suii far posse^x 

sion of lands form, bed of rnihL'i, 

— Presumpiioii. — Possession , — Iii a suit to rt-Ofner 
possession of certain lands in the of a rivor 
which had changtul its course, and to g(‘t ifd of tJio 
effect of a Deputy Magistrate’s order under setliuu 
318, Criminal Procedure Code, 18(il , it was Lamd that 
plaintiffs had been in possession wlseu the lands wero^ 
surveyed some years previously as part <»f tlnnr 
village, and had continued in possesHiou up to the 
year in which the crimimd prociuxling was ludd. 
Meld that the presuiiiptiou raised hy tlie plaintiff’s 
continued and undisturbed possession was not ndmt- 
ted by defendant’s allegation that he was entitled to 
the julkur of the liver. Ho&G- v. Denonatjii Koon- 
BQO . . 11 W. B..J, 566 

’ 257, — — - - Omission io 

give purchaser possession until long after sale . — 
Suit to recover possession, — Where the right, title, 
and interest of a party had been sold in execution, 
but possession was delivered to the purchaser more 
than fifteen years after the sale, such irregularity 
w^as held not to entitle the party first mentioned to a 
decree in a suit to recover the property unless he 
could prove possession for a period of more than 
twelve years before he was disjiossessed. Attotram 
D oss V. Baldneeb Doss , • 14 W, B., 357 

258. — ‘ Suit for con^ 

firmaiion of title. — Possession , — In a suit hy a Hindu 
widow for confirmation of her title to certain land in 
right of her husband, the defendant, who had a pos- 
sessory award of the property given to her under 
section 15, Act XI V of 1859, pleaded that the plain- 
tiff was never in possession. Meld that the onus was 
on the plaintiff to show that she was in possession 
within the period of limitation. Shanto Moneb 
Gooptah V, SUXTO Bhama Gooptah 

[7W.B.,34 

259. — Suit to estah- 

Ush proprietary — Where plaintiff sues to 

establish proprietary right as against a mokurrari- 
dar, it is not necessary for 1dm to ])rovc that he has 
been in actual possession within twelve years. Pro- 
tap Narain Mookerjeb V. Kaetick Cdfnder 
Mookeejbb . . , . 10 W. R., 102 

260. Limitation. — Suit on hand . — 

Instalment-hond, — Iiidorsemeni of ptayment of in- 
stalments. — Where a defendant sets up the defence 
of limitation, he must plead it, and show tha,t tin; 
claim is barred. If, when the plaintiff lias provt'd his 
case, the facts show that the cause of action ac(TU(ul 
at a date earlier than the period of limitation, and the 
plea of limitation has been set up hy tlie defendant, 
the latter will he entitled to take advantage of the 
plaintiff’s evidence that the claim is barred, and to 
have judgment given in his favour. The obligee of 
a bond, hy which the obligor covenanted to pay the 
Slim of E3,800 by annual instalments of R200 and in 
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which it was also agreed that payments of the mstal- 
ments should he indorsed on the bond, brought a suit, 
against the obligor alleging default in payment, and 
chiiniing to recover the amount of the bond. He 
gave credit for payment of the instalments for seven 
years, jind alleged that his cause of action arose upon 
defantt in payment of the eiglith instalment. The 
jKuid showed on its face indorsements of the payments 
for wliich credit was given. The obligor alleged 
that no instalments were paid after the third year, 
that therefore the debt became due at an earlier date 
than that stated by the plaintilf, and that the claim 
was barred by limitation. Meld that, inasmuch as 
the defendant adduced no evidence to show that the 
later instalments were not p?ud, and inasmuch as the 
evidence produced by the plamtiff did not show that 
the debt accrued at a date earlier than the limitation 
period, the plea of limitation failed. Eabha Peasad 
Singh v. Bhajan Eai . I. Ii. E., 7 All., 677 

2a MESNE PBOPITS. 

2501, . — Suit for mesne profits.— 

possession by wrong-doeir . — In suits for mesne pro- 
fits, when the defendants have been in possession of 
the property as wrong-doers, it lies upon them to 
show what were the sums realised as rent during the 
time of their possession. Beojendeo Coomae Eoy 
«. Madhub Chundeb Ghose 

[I. L. B., 8 Calc., S4S 

27. MINORITY, 

2025, — — — — Plea of minority.— Where a 
defendant pleads minority, the onus is on him to prove 
his plea. Niemonee Chowdhey Zuheeettnissa 
Khanum: . . . . .8W.E.,371 

Chyet Nabain Singh u. Bunwabee Singh 

^23 "W" • E.j 305 

28. MORTGAGE. 

263. Suit for redemption of 

mortgage. — Alleged sale, — In a suit for redemption 
of property which the plaintiff alleges to be mort- 
gaged, hut wdiich the defendant contends was sold 
absolutely, the onus is on the plaintiff to prove the 
mortgage and the existence of a mortgage cannot be 
presumed from the failure of the defendant to estab- 
lish the alleged sale. Balaji Naeji v. Babtt Deoli 
[ 5 Bom., A. C., 159 

■ ,204. ^ ^ ^ Evidence Act, 

I of 1872^ s. liO.— The plaintiff sued to redeem cei*- 
tain land, alleging that it had been mortgaged by his 
father to the defendant in 1854-55. The defendant 
denied the mortgage, and alleged that he purchased 
it under a deed of sale from the plaintiff^ s father in 
1849, and had ever since been in his possession as 
owner. The deed of conveyance was not forthcoming, 
nor was the alleged mortgage-deed. The Court of first 
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instance rejected the plaintiff’s claim on the ground 
that the mortgage "was not proved. The lower Appel- 
late Court reversed the decree of the Court of first in- 
stance. The defendant appealed. Meld that the de- 
fendant’s possession was jomwa /hete evidence of a 
complete title, and that the plaintiff, who alleged 
that the defendant "was merely a mortgagee, was 
hound to prove his own right as mortgagor, clearly 
and indefeasihly. Mere statements that tlie property 
had been mortgaged, which failed to establish any 
particular mortgage, did not shift the burden of 
proof, or require the mortgagee to show what were 
the terms of such mortgage, or his right to retain 
possession under it, Ramchandea Apaji i). Baeaji 
Bhatjeat . . . . I. L. E., 0, Bom., 137 

205. Lost mortgage* 

deed , — In a 'suit for redemption, tlie mortgage-deed, 
dated 21st July 1840, having been lost, the Judicial 
Commissioner held that the onus lay, not upon the 
mortgagor to prove that the term did not expire before 
13tb of February 1856, but upon the mortgagee to 
prove that it did. Meld by the Privy Council that the 
burden of proof was primu facie on the mortgagor, 
regard being had, as respects the G[uantuni of evi- 
dence required, to the opportunities which each party 
might naturally be supposed to have of giving evi- 
dence. Kishen Dutt Ram Pandey v, Nabbndae 
Bahahoob Singh . . . Xi, B., 3 I. A., 85 

266. — Meng. M eg» 

XVII of 1806^ — Promulgation of statute , — ^The 
plaintiff sued, on the 31st of December 1861, to 
redeem a mortgage of lands in Sarun, dated the 30th 
of November 1801. The mortgage-money was pay- 
able on the 28th September 1806. If not paid, the 
property was to vest absolutely in the mortgagee 
without foreclosure. The defendant admitted that 
he had not foreclosed, but stated that Regulation 
XVII of 1806 was promulgated in Sarun on the 7th 
January 1807, and, consequently, that the money be- 
came due before tbe Regulation was promulgated. 
Meld, the onus was on the plaintiff to prove that the 
Regulation was promulgated before 28th September 
1806. Saeieunnissa d. Inayet Hossein 

[B. L. E., Sup. Vol., 415 : 5 W. R., 88 

267 . Aocotmi8,’^li\ 

taking an account on a mortgage in a suit for re- 
demption, where the mortgagee had been in posses- 
sion, it lies upon the mortgagee to prove wTiat is due 
from the mortgagor in respect of principal and 
interest. Ganga Mulik Bayaji 

[I. Xi. E., 6 Bom., 660 

208. Profits,-— In a 

suit for redemption, on the ground that the debt 
has been satisfied with interest, the onus is on the 
plaintiff. A mortgagee is not an assurer of the con- 
tinuation of the same rate of profits as Ids mortgagor 
was able to raise. Hence an estimate of the rental 
preceding the mortgagor’s possession is not suilidcnt 
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proof of tlie profits in Ms time. Shah MakhanIiAI* 
V, Sbiicbishna Sinoh 

[2 B. I*. E., P. a, 44: 11 W, B., F. O., 10 
12 Moore’s I. A., 157 

269. Evidence Act, 2 

of 187 2 f s. 110, ’-'The plaintiffs, averring that their 
ancestor had mortgaged three villages to the ancestors 
of the defendants in 1842 for R2,500, putting the 
mortgagees into possession, sued to recover possession 
of 15 hiswas of each village, asserting that the mort- 
gage-debt had been redeemed from the usufruct. 
The defendants, admitting the proprietary title of the 
ancestor of the plaintiffs to the villages, alleged as to 
10 hiswas of each village that they w'ere sold to their 
ancestors in 1842 by him for El, 250, and as to the 
other 10 hiswas of each village, that they were subse- 
quently mortgaged to their ancestors by him for 
E14,000, borrowed by him from them for the purpose 
of defending a suit arising out of the previous sale, 
which sum had not been satisfied from the usufruct. 
Meld (Sa:uAHT, C, J.y dissenting) that the burden of 
proving the mortgage of the 10 hiswas of each village 
of which the defendants alleged the sale lay on the 
plaintiffs. Fer Stuart, C. J., contra. Ratai^ 

Kuab t>. JiwAN Singh , 1. 1*. R., 1 All., 184 

,,270. ---------------- Possession . — 

Where a suit was brought to redeem a mortgage, and 
the defendants pleaded possession under a sale, — 
Meld, under the circumstances, there having been 
long undisputed possession, that the onus of proving 
that the possession wiis less than a proprietary posses- 
sion, and was referable to a mortgage, lay on the 
person who claimed to redeem it. Rughoo Nath 
Rai t>. Chundoo Lall . 2 Agra, Ft. II, 195 

271. Joint mortgage. 

— Redemption hg one mortgagor. — Suit hy other 
mortgagor for his share, — K. and J. jointly mort- 
gaged 36 sihams or shares of an estate to €., giving 
him possession. C. transferred his rights as mortgagee 
to T, and M. In execution of a decree for money 
against K. held by M., K.^s rights and interests 
in the mortgaged property were sold, and were pur- 
chased hy P., whose heirs paid the entire mortgage- 
debt. j£., an heir of J., sued the heirs of P. to recover 
from them possession of J.^’s sihams in the mortgaged 
property, on payment of a proportionate amount of 
the mortgage-money paid by P. The plaintiff al- 
leged that the mortgage to V. had been made forty 
years before suit. The defendants contended that a 
much longer period had expired since the date of the 
mortgage, that forty-one years had elapsed since C. 
tninsferred his rights as mortgagee, that they had 
redeemed the property twenty-one years ago and had 
been since its redemption in proprietary and adverse 
possession of the sihams in. suit, and that the suit 
was barred hy limitation. Neither party was aware 
of the date of the mortgage, and neither adduced any 
proof on the point. Meld that the defendants being 
admittedly in possession, though the existence of a 
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mortgage as the origin of their possession was 
ceded by them, it lay upon the plaintiff to give prhmi 
facie proof of the subsistence of that mortgage at- 
the date of suit ; but that, assuming that notice wa>? 
given to the defendants by the plaintiff to produce 
the mortgage-deed, and that they failed to do so, very 
slight evidence w^onld have been suiiicient to satisfy 
the obligation wdiich lay on the plaintiff, Kishm- 
Duti Ram Fandey v. Marendar Bahadoor Singh, L. 
R., 3 I, A., So, referred to, Nuba Bjbi n, jAOAr 
Nabain . . . . 1. L. B., 8 All.» 295 

272. — — — qf land in 

execution of decree. — Suit by third party torecoimr, 
— In a suit to redeem certain land demised on kauam 
in 1850 by A. to the predecessor of P., <?., who was 
in possession of the land, was made a defendant. A. 
proved his title to the land and possession up to 1850. 
C. pleaded title to the land and denied that B. had 
ever been in possession. Both pleas were found to he 
false. It was found, how'ever, that C. had been in 
possession from 1869 to 1885, and that in 1876 the 
land had been sold in execution of a decree against C. 
(to w^hich A. was not a party) and purchased by P., 
who re-sold to 0, in 1879. The lower Court held 
that C.^s possession must he taken to have been de- 
rived from B., till the contrary was proved. Meld 
that the burden of proving that his possession was 
not derived from JB . lay upon C. Nilakanban v. 
Thandakma . . . 1. 1*. B., 8 Mad., 460 

273. Usufructuary mortgage.— 

Mortgagee in possession. — Suit for balance of mort', 
gage-money. — A plaintiff in possession under an usu- 
fructuary mortgage, and suing for the balance due, is 
bound to prove that he has not realised the amount 
due under the conditions of the lease from the usu- 
fruct. Chuttub Dhaeeb Singh Sueeer Hossein 

[1 W. B., 28 

274. Suit hy mort- 

gagee for possession under tisufructuary mortgage , — 
An estate was mortgaged with the stipulation that 
the interest of the mortgage-debt should he deducted 
out of the usufruct, and tiiat if the profits fell short 
the mortgagor would make up the deficiency. After 
a time the mortgagor tendered the ainoimt of the 
principal sum and forcibly took possession of the 
property. The mortgagee sued to recover possession 
and obtained a decree -with wasilat. Meld that the 
plaintiff might have sued under Act XIV of 1859, 
section 15 j hut that, suing as he did, the onus was on 
him to produce the accounts and show that something 
was due to him as interest. Pbankiskokee 
Chundee Churn Biswas . . 19 W. B., 429 

275. ; Suit hy mort- 

gagee for possession and to set aside mohurrari lease. 
— In a suit hy mortgagees under a zur-i-peshgi mort- 
gage, not only for possession, but also for setting 
aside a niokiirrari lease which was alleged to have been 
granted by the mortgagor prior to the mortgage, and 
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nnder wliicli defendants had been in possession for 
sometime in accordance with a Magistrate’s order, — 
Seld that the onns was on the plaintiffs to give 
some evidence to impeach the validity of the mokur- 
rari ; hut this having been done, and a strong primd 
facie case made out, the onus vras shifted, and it 
became incumbent on the defendants to show that 
the mokurrari was executed before the zur-i-peshgi, 

• and that it was gi’anted bond fide for a real consi- 
deration and intended to be co-operative as between 
the ^mortgagors and the lessee. Shamnabain v. 
Administbai?ob Geneeal oe Beistg-al 

[23 W. R., P. O., Ill 

„ 276,:,' — '• — Smb hy mort- 

gagee under usufructuary mortgage , — In a suit in 
which the plaintiff prayed for the sale of property 
which had been mortgaged to him as security for a 
loan under a zur-i-peshgi ijara lease, and of which he 
had been dispossessed by tbe defendant under colour 
of a decree, it was held that, as the plaintiff had had 
for a great many years the usufruct of the land for 
the very purpose of repaying himself the principal and 
interest of his loan, the burden was on him to show 
that there was anything remaining due to him, and 
that the onus also was on him to prove that the ijara 
gave him the right to sell the property upon some 
contingency. MuJEEDUififissA v, Diedae Hossein 

[20W.B.,178 

277. Suit foi' possession after 

foreclosure . — Civil Frocedure Code, 18n9, ss, 239, 
240, — Suit Oil mortgage. — Attachment.-— 'k. suit on a 
■mortgage foreclosed under Beng. Regulation XVII of 
1806, section 8, compiusing property attached before 
the date of the mortgage under section 81 and the 
following sections of Act VIII of 1859, was brought 
against the purchaser of the attached property, which 
had been sold under the decree obtained by the attach- 
ing creditor. The defence was that the mortgage 
falling within the provisions of section 240 of the Act 
was void as against the attaching creditor and those 
claiming under him. For the mortgagee it was con- 
tended that the attachment could not prevail, it not 
having been proved affirmatively that the require- 
ments of section 239 relating to the intimation of the 
attachment had been complied with. Keld that this 
objection to the validity of the attachment could not 
he raised for the first time on this appeal, even if it 
was not rather for the mortgagee, seeking to deprive 
the attaching creditor of liis possession, to prove the 
non-observance of the formalities in question. Ram- 
KEISHNA DasS SuBEOWI V. SUEFUliNISSA BEGUM 

[I. li. R., 6 Caie., 129 ; L. B., 7 I. A., 157 

29. NOTICE. 

278* Liability under AeL--Foad 

Cess Act {Beng. Act IX of 1880)^ ss, 52^ 53.— 
^Evidence Act, $, 114 , — Where under 
an Act certain things are required to be done before 
any liability attaches to any person in respect of any 
right or obligation, it is fur the person who alleges 

m 
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that that liability has been incurred to prove that the 
things prescribed in the Act have been actually done. 
Held that the notice provided hy section 62 of the 
Road Cess Act did not conie within the presumption 
of section 114, clause (e) of the Evidence Act, and 
must be proved. Ashanullah Khan Bahadhr 
Teieoohan Bagchi . I. L. B., 13 Calc., 197 

279. Service of notice.-J^aTecw- 

fion of decree. — Presumption . — In the case of execu- 
tion of decree of tw^elve years’ standing, the defend- 
ant is not bound to prove service of notice, but the 
Court may presume that notice has been regularly 
served, unless the party alleging irregularity can pro- 
duce evidence to the contrary. Kasbb Kant 'v, 
Gopal Kibto Moiteo . , W. B., 1864, 314 


280. Suit for partition.— of 

prior separation. — In a suit for partition of joint 
family property, in which the defendant pleads that 
a partition has already taken place, the onus is on 
the defendant to prove the alleged partition. Gooeoo 
Peeshad Mookeejee V. Kales Feeshad Mooker- 
JEB . . • . , .5 W. B., 121 

281. — Private partition.— 

arrangement. — Subsequent partition hy Collector , — 
A. and B. were joint owners of a mouzah. B. leased 
his share in putiii to G. By arrangement between 
A. and C, a partition of the lands w’-as made, and each 
party collected the rents of the lands allotted to him. 
Forty years afterwards, a butwarra of the mouzah was 
made by tbe Collector between A, and B., whereby 
lands held by C. under the previous arrangement 
were allotted to A: C. was no party to the butwarra 
proceedings. In a suit brought by A. against C. for 
possession of the lands so allotted, the plaintiff al- 
leged that the previous division of the lands between 
A. and C. was a temporary one, made after the com- 
mencement of the butwarra proceedings. The lower 
Appellate Court found that the plaintiff’s allegations 
had not been proved, and dismissed the suit. Meld 
(Tottenham, J,, dissenting) that the decree of the 
lower Court was correct, as it lay on the plaintiff to 
show that the private partition had come to an end. 
Obhox Churn Sireae v. Hubi Nath Roy 

[I. L. B., 8 Calc., 72 : 10 O. L. B., 81 

282. Suit for possession on alle- 

gation of partition, — In a suit to obtain posses- 
sion of certain lands, on the ground that they had 
been assigned to plaintiffs by a partition made by the 
Collector, — Meld, in the matter of certain of the 
plots which plaintiffs alleged to be included in parti- 
cular daghs in the butwarra chittahs, that as defend- 
ants denied that they were so included, it was on the 
plaintiffs to prove their allegation. Meld, in respect 
to a dagh in which plaintiffs were admitted to be 
entitled to a certain quantity of land, it w^as their 
business to prove that the particular lands which 
they claimed had been assiged to them hy the hut- 

6 s 


30. PARTITION. 


{ 4191 ) 


DIGEST OF CASES. 


( 4,192 ) 


OHIJB DBOBAHBI— 

30. PAETITIOiSr — continmd. 

Suit for possession on allegation of par- 
tition — continiKfd, 

warra proceedings. BHUGUaOBtrTTY Goopta v. Sabopa 
SOOKDUBEH Debba . . .11 W. B,, 337 

283. Suit for possession after 

partition. — Interference with possession after Coh 
lector’s moard. — In a Suit for possession with mesne 
profits, on the ground that the lands claimed \yero 
allotted to plaintifi^s share hy a hutwarra under Beng. 
Regulation XIX of 1814, where defendant, admitting 
the allegation, urged that plaintifi: had given up pos- 
session as soon as the hutwarra was completed, — - 
Meld that it was for plaintiff to prove that defend- 
ant had interfered with the possession awarded to 
him hy the Collector. Mobabuk Ali v, Imdad Ali 

[16 W. B., 200 

284. Suit to have property ex- 

cluded from partition.— of possession. 
— In two suits ill which the prayer was substantially 
to have certain property which had been included in 
a hutwarra before the Collector excluded from such 
hutwarra, it was held that as plaintiff’s possession was 
admitted, and defendant had failed to prove his plea 
that such possession was in the quality of tenant 
under him, plaintiff was entitled to a decree. Bipin 
Bbhaeee Lubeun V, Ghasoo . 11 W. E., 16 

81 . POSSESSION AND PROOF OF TITLE. 

285. Suit for possession. — Wealc- 

ness of defendant’ s case. — Title, Proof of — In a suit 
for possession of land, where plaintiff’s title and pre- 
vious possession are both denied, it is not proper for 
a Court to start with the case put forward hy the de- 
fendant, the onus of proof being primarily on plain- 
tiff. Walkeb V, Atna Ram Mttndtte 

[14W.B.,478 

286. - — Proof of title. 

— decree-holder sued to establish that certain pro- 
prety was the property of W., his judgment-debtor, 
such property being claimed by A. as his. He proved 
that for five years and more W. had been in posses- 
sion of such property as ostensible owner. Held 
that, this being so, it rested with A. to prove his title. 
Mathxtea Das Mitchell 

[I. Ii. B., 4 AIL, 206 

287. — ■ — — JSvidenee of 

title. — Dispossession, Proof of. — Possession is evi- 
dence of title ,* and if the plaintiff proves that he had 
possession, and that his possession has been forcibly 
disturbed, he makes out a primd facie title for the 
defendant to rebut. Mahombu Btrx v. Abdul 
Kuebem alias Aboo , , .20 W. B., 458 

288. — — Person in pos^ 

session loitliO'Wi title . — In the case of the owner of 
land seeking to recover possession on the allegation 
that the party in possession has no right to continue 
in it, and showing a primd facie title to possession, 
be can claim a decree unless the party in possession 


OHITS PBOBAKBI— 

SI. POSSESSION AND PROOF OF TITLE 
•^continned, 

Suit for 'poBseBBion^miUmiei* 
has a tenure entitling him toj^etaiu pos>i;essi*un R \ M 
Monee V. Aleemoodbbn . . 20 W. B.,, 374 

Bajeissen Mookebjbe t?. Peaeek 
Mookebjee , ♦ , 20 W, E,, 421 

JOYKISHTO MoOEEEJEB tJ. HirEEEBUlt IMOOKKH- 

jEE . , . . . 12W, B.,3a5 

Kookj Behaeis Eah «. Bukshee Luchmun * 

Doss . . . ’ . 10 W. B., 188 

Hueee Mohun Poddae in Gueeeboollah Mul- 
lick .... 22W.B„417 

Kaiee Kishen Roy i>. Beojexdbo Ooomab Rot 
Chowdhby . . .24 W, B., 266 

BaTAI AHIB V. BHUOaOBUTTY Koeb 

[lIC.Ii,B.,47a 

289. — — — ■: Dispossession. 

— Proof of title. — When a person forcibly dispossess- 
ed sues to recover possession, tbe burden of pi’oviiig 
title is on the party by whom he was forcibly dis- 
possessed. ShAMA SoONDUBEB DeBIA V, COLLICTOB 

ofMaldah . , . .12 “W, B., 164 

290. Dispossession* 

— Proof of title. — In a suit to recover possession, on 
the allegation of a previous possession and forcible 
ouster, both being denied by defendants, who set up 
a title of tbeir own, it is for plaintiffs to prove tbe 
alleged ouster. If they do so to the satisfaction of 
the Court, the burden of proof will be on the defend- 
ants to show the title on which they ousted the 
plaintiffs. Should the defendants prove such a 
prima facie title, then it will he the duty of the 
Judge to call upon the plaintiffs to establish their 
title. Goub Paboy v. Wooma Soonduree Debia 

[12 W. B., 472 

Daitabi Mohanti V. JUGO Bundhoo Mokanti 

[23 W. B., 293 

291. — — " Dispossession. 

— Proper procedure pointed out in a suit for recovery 
of possession of certain lands on an allegation of ille- 
gal dispossession, where defendant sets up a superior 
title as proprietor against the allegation of a similar 
title on the part of plaintiff. If defendant in such 
a case established his better title as a landlord, then 
plaintiff cannot, in a Civil Court, succeed on tbe title 
of an under-tenant. Kobeeroodden a?. Nyan Bjbeb 

[8W.B.,354 

Dabjee Sahoo d, Tumebzooddeen 

[10W.B„102" 

Radha Bullub Gossain V* Kishen Gobind 
Gossain . . . . 9 W. B., 71 

292. — ^ ^ DJeetment.^^ 

Proof of title. — Where A. was illegally dispossessed 
by P. of land for which A. obtained a decree in a suit 
with C,, and A. brought a suit to recover possession, 
— Seld that the dispossession being proved, tbe 
onus of proving the title was in the first instance on 
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31. POSSESSION. AND PBOOP OP TITLE , 
— continued^ 

Suit for p'ossessiO3i~-w»i{«04' 

J3,^ and that the mere fact' of the land being identical 
with that decreed to in his suit with C. could not 
entitle him to a decree in his suit with B. Jadub 
Nath d. Bam Sxtndub Sijema ' . • 7 W. B., 174 

293. ' ^ — Proof of title, 

— Forged ei>idenee.’--’Bmt by A. to recover immove- 
able liroperty in the possession of B, and his prede- 
cessors, whose title had been unchallenged for forty- 
four years, on the ground that the estate ’was mort- 
gaged only by A’s ancestors, and that B. and those 
claiming under him were only usufuctuary mort- 
gagees in possession. Meld that the om$ prolandi 
w-as on A. who could only succeed by the strength 
of his own title, and ndt by reason of the weakness of 
B/s title, Seyyaji Vijaya Eag^hunadha Valoji 
Kbistetas- Gopalbae V, Chinna Nayana Chetti 

[10 Moore’s I. A., 151 

294. — : Title, — Suit 

after ejectment, ~--ThQ plaintiff, a lessee in perpetuity 
of a piece of land from the inamdar of the village in 
which it was situated, sued the defendant, who had 
dispossessed him more than six months before the 
date of suit, to eject him from the laud. The de- 
fendant set up a lease from the same inamdar, hut , 
it was held to have been granted without any author 
rity. Both the leases required to he registered 
under Act XX of 1866, hut were not registered. 
Meld that the plaintiff, although suing more 
than six months after the date of , dispossession and 
without resorting to a possessory suit (Act XIV of 
1859, section 15; Act I of 1877, section 9), ’was 
entitled to rely on the possession previous to his dis- 
possession as , against a person who had no title ; 
the onus being on defendant to prove his title. 
Keishnaeay Yashyaet d, Vashdey Apaji 

[I. li. B., 8 Bom., 371 

295. Suit to estab-^ 

lish title and for possession after decree under sec- 
tion lo. Act XIV of 1839. — In a suit to establish 
title and recover possession from a person who has 
obtained jDossession under section 15, Act XIV of 
1859, the defendant need not prove his title, and his 
possession cannot he distributed, unless tbe plaintiff 
gives proof of a better title ; the onus being on the 
plaintiif to prove everything. Maefooddeen v. 
Geeesh Chukbee Eoy Chowdhey 

[7 W. B., 230 

296. In a suit against 

a landlord to recover possession of land of which 
plaintiff alleged himself to have been illegally dis- 
possessed, — Meld that if plaintiff sought to recover 
possession 'without reference to any right or title, hut 
simply on the ground of having been illegally ejected, 
his remedy would have been under section 15, Act 
XIV of 1859. Not having availed himself of this 
remedy, he w^as bound to show that he had title to 
re-enter, and that the landlord had ejected him with- 
out any right to do so, NuifB itiSHO'EE Lalb v, 
Shso Dyal Oopadhya , . 11 W. E., 168 
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owns , , 

31. POSSESSION AND PBGOF OF TITLE 
— continued. 

Suit for possession~6‘o?ajfiM«ec7, 

Bam Mohitk Doss v. Thuppeo Doss 

, ,[14W.B,.,:41- 

Ceowdy Ram Bhiteosb Chowdhet 

[23 'W. B., 383, 
a suit brought under section 27, Bengal Act VIII 
of 1869. 

297. Suit bg heirs 

of last full oroner of property. — Proof of title . — 
Where a defendant in possession of certain property 
resists a suit for possession thereof, brought by 
parties wbo have proved tbemselves to be tbe nearest 
heirs of the last full owner, the onus is on the de- 
fendant to prove liis title. Taring Churn Choiv^ 
dhry v. Saroda Soonduree Massee, 8 B. L. B., A. G., 
145 ; and ThaJeoor Been Teioary y. Ali Mossein 
Khan, 13 B.‘ L, B,, 427 , cited and followed. Bam- 
PEOTAB Missee V, Abhieack: Misseb 

[3 C. Ii. B., 170 

298. : Written state- 

ment. — Admission, — In a suit by A, against B. for 
recovery of ancestral jammai lands, of which he 
alleged that he had been dispossesed by B., B. stated 
in his 'WTitten statement that A,^s ancestor having 
relinquished the land, the zemindar had leased the 
same to him, B., and he had been in possession since., 
He also stated how A’s ancestor relinquished, and 
that he, B., had thereupon obtained a pottah. He 
denied that he had dispossessed A. Meld that B. 
having admitted the possession of A/s ancestor, it lay 
upon B. to prove his title. Baikanthaeath Kitmae 
V, Chitedea Mohue' Chowdhry 

[1 B. I.. B., A. C., 133 ; 10 W. E., 190 

299. Allegation of 

ownership as mortgagee only, — Where a person is 
alleged to be in possession, not as owmer of the full 
proprietary right, but as mortgagee, the hiirdcn of 
proof of such qualified ownership lies on the party 
asserting it. Such a case falls within the scope of 
section 110, Act I of 1872. Sheoeuttujs'Gib v, 
Dooega .... .6M. W., 36 

300. Land purchased 

henami by plaintiff for defendant, — Fcidence Act 
{I of 1872), s. 110 , — The plaintiff sought to recover 
possession of certain lands, alleging that he had been 
dispossessed. The defendants, who 'were in posses- 
sion, alleged that, at an auction sale, the plaintiff had 
bought the lands benami for the defendants. Meld 
that tbe burden of proving a prima facie case that 
the land belonged to the plaintiff was on him. Haei 
Bam V, Baj Coomae Opadhya 

[I. Ii. E., 8 Calc., 759 

301. — - Title. — In a suit 

to recover possession of certain property, on proof 
that the plaintiff had been dispossessed by a benami- 
dar, in whose favour a conveyance had been executed 
by the plaintiff father, — Be that the presumption 

1 arising from the defendant's recent and unexplained 
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OHUS IBiaOBAMBI-^eoniinned. I 

31. POSSESSION AND PROOF OF TITLE 

— contvmted» j 

Suit for possession 

possession being rebutted by tbe plaintiff’s prior con- 
tinuous and peaceful possession, tbe defendant must 
show aflli'matively that bis title was a valid one,. and 
could not raise tbe defence that tbe plaintiff was pre- 
vented from showing it to be invalid. Mahesh 
ChA2?dila Banebjee Babaea Bebi 

[2 B. X.. E., A. O., 274 : 11 W. E., 186 

302. — — — OhsiritcUon to 

execution of decree hy a claimants — €iml Procedure 
Code {Act VIII of 1859), s. 229 (Acts X of 1877 
and XIV of 1882), s, 3S1, — In a suit under section 
229 of Act Vni of 1859 (section 331 of Acts X of 
1877 and XIY of 1882), the onus is on tbe plaintiff 
to establish taprimd facie case of possession, and it 
is then incumbent on the claimant to answer that 
case, and show, if possible, a better title. Eakhae 
Chitei? Muneue v. Watson & Co. 

[I. X. E., 10 Calc., 60 

303. >"■- ■- Proof of title . — 

Unregistered deed of sale.’— ‘Oral evidence inadmis- 
sible.— On tbe 18tb January 187^^ plaintiff became a 
purchaser at a Court’s sale of the right, title, and in- 
terest of Q. and N. in a shop, and having been ob- 
structed by defendant in obtaining possession of it, 
sued to recover it from him, Tbe plaint was filed on 
tbe 27tb January 1877. Defendant answered that be 
purchased it from G. under a deed of sale dated 5th 
January 1865, and that he had been in possession 
since that day. The deed of sale was not admitted 
in evidence for want of registration, but it was found 
that defendant had been in possession as owner since 
5th January 1865. £Celd that, as tbe defendant ad- 
mitted that be bad derived bis title from Q. (of 
whose interest in tbe shop the plaintiff was assignee), 
the burden of proof lay upon tbe defendant, and that 
be bad failed to prove bis purchase, inasmuch as bis 
unregistered deed of sale could not be received in evi- 
dence, and oral evidence was inadmissible in place of 
the deed. Sambhubhai Kaesandas v. Shivlaldas 
Saeashiyeas . . . I. X. E., 4 Bom., 89 

304. — — — — fQ Jiave 

property declared liable in. exeotiUon of decree. — In 
a suit for tbe sale of certain property in satisfaction 
of a decree against a. judgment-debtor (since de- 
ceased), where it was found that tbe judgment-debtor 
had made over tbe property to bis wife in lieu of her 
dower, and that she bad transferred it to defendant, 
that the onus was on tbe plaintiff, Lyakttt 
Aei V. COUBT OE Waees , . 10 W. B.J, 423 

306, I--------- — Proceedings to 

obtain possession in execution of decree, Where 

a judgment-creditor admits having obtained posses- 
sion of a portion of the land without opposition 
from tbe judgment- debtor, the onus lies on him to 
show that be was unable, nevertheless, to obtain pos- 
session of tbe remainder. Akjatt Ali v. Azheb 
• • . . . 21W,B., 241 


OHBS PEOBAlfJDI— 

31 . POSSESSION AND PROOF OF TITLE 
mntAmmd. 

Suit for 3 >ossession“-co»/m«i»d* 

300^ Xkm 'Mtlmh 

in 24~Pergv7i7iahs.— delation between owners ami 
the OovernmenL — Right to possession.— 'KJfvi men f. 
— There i.s no relation of landlord and tenant betuircoj 
tbe Crovorninent and the owner of kbas nudsals in 
tbe 2‘i-Porguunabs. The latter is tbe landhu-d of tbe 
ryots, and is not himself a ryot. Tbe right mul 
title of tbe Gevcrnmeut are to the rent, but dt> not 
include a light to the possession of tbe latulH, 
though such a right might arise by forlViture, or 
extinction of tbe ownership ; and the onus is on thi‘ 
Government to prove its claim to tbe pcissession of 
tbe lands. ‘ Gen&a Gobine Muneue v. CoxAECTOii 
OB 24 -Peegennahs 

[7 W. E., P. a, 21 ; U L An 34:5 

807, — - — — - — - Buit to estab- 
lish title . — Bom. Beg. XYII of 1827, s. and 

2. — Bom. Act I of 1865. — Miras land. — On the 28th 
August 1857 the plaintiff passed a kabuliat to 
Government and took possession of certain miras 
land, abandoned by tbe mirasdar for four or five 
years previous to that date. The plaintiff continued 
in possession of his land, and paid the Government 
assessment from 1864 till 1872. In an action 
brought by the plaintiff to recover possession of the 
land, he alleged in the plaint that he had. taken the 
defendants as partners in the cultivation of the land, 
and bad been dispossessed by them. Both tbe lower 
Courts rejected the claim. The lower Appellate 
Court based its decision on the ground that as tbe 
plaintiff failed to prove tbe fact of bis alleged part- 
nership with tbe defendants, he could not succeed, 
notwithstanding that Court found in the plaintiff’s 
favour tbe other facts stated above. Meld on special 
appeal that as the suit was one to establish title and 
recover possession, tbe Judge should, on tbe facts 
found, and having regard to Regulation XVII of 
1827, section 7, clauses 1 and 2, and Bombay Act I 
of 1865, have called upon tbe defendants to prove 
their claim to bold possession as against the plain- 
tiff’s right of occupation. Teimbak Eane v. Nana 
Bhavani 12 Bom,, 144 

308.. — — 'Title. — In a suit 

to recover possession of land and wasilat under a 
ganti jumma, which bad originally belonged to the de- 
fendants, tbe main question was as to ten cottahs, of 
which possession by receipt of rent only was claxmed 
from tbe defendants, whose dwelling-house was there- 
on. Tbe defendants alleged that the ten cottahs 
were not included in tbe ganti jumma under w'bicb 
plaintiffs claimed. Meld that the onus w’-as on the 
plaintiffs to xu'ove that tbe ten cottahs were included 
in tbe ganti jumma under wdiicb they claimed. 
It was not on the defendants to show- the extent of 
that tenure while it was in their possession and w^hen 
it was transferred to tbe plaintiffs, although tbe fact 
was one peculiarly within their knowledge. GlS- 
EHAE HABI V. K ALIK ANT EOY CeOWEHBY 

• [3 B. X. E., A. O., 161 : 11 W* B,, 601 
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31. POSSESSION AND PEOOF OF TITLE 

—continued. 

Suit for possession-— 

300, — ■■ , ^ M vi dene e . — 

grant^-By a sanad dated 
f 1 plaintiff's ancestor granted to B,. 

» a jagliir of a certain monzali. 

‘ plaintiff subsequently brought 

recover possession of the inouzah, alleging 
hat the grant to B, was an ordinary service iao-hir 
The plaintiff filed a kabuliat which had been exe: 

supported the 

pUiutiff s allegation as to the nature of the grant. 
■K if alleged that the grant was auladad, 

but tailed to produce the sanad or account for its 
non-production. Eeld that the plaintiff was entitled 
Vq Juggernaih JSahee v. Aklad Koiour, 

distinguished. Thakub Doyal v. 
Bam Naeaiit Singh . 1 . 1 ,. b., 8 Calc., 375 


310. 


Suit for lands 


granted as jagUr tenure^-^-Non^produotion of docu- 
mentary evi deuce . a suit to recover possession 
ot certain lands upon the ground that they were 
granted as a jaghir tenure by the plaintiff's ancestor to 
one P , and his lineal descendants, and that such de- 
scendants had failed , — Meld that it was necessary for 
the plaintiff to prove the grant alleged in his plaint, 
without which no cause of action would have been 
shown and as the tenure was created in the proper 
and usual manner,— i.e., by pottahand kabuliat,- the 
latter would be in the possession of the plaintiff's an- 
cestors. As this was not produced, no secondary evi- 
dence given of it, and no foundation laid for giving 
such evidence, it was unnecessary to go further into 
the plaintiff s case. Juggeenath Sahee v. Alhad 
19 W. B., 140 


31L 


rur™ • Proof of titles 

— -ine piamtift sued for possession under the allega- 
tion that the property in dispute was under the 
management of the defendant. The defendant hav- 
mg denied management, and set up a title by pur- 
chase, and his possession for more than thirty years 
having been proved, that the onus of show- 
ing a possession for his benefit was rightly thrown 
on the plaintiff. Kieat Singh v. Ram Boss 

[W. E., E. B., 8 


312. 


— Adverse or per - 

Proof of title . — A donee, under 


nvissive ocoupaneg. . . uuue 

a deed of gift, brought a suit to recover a piece o 
land which he alleged his donors had given for 
temporary purchase to the defendant in possessin 
SIX years before; and the Munsif found that it wa 
so, and allowed the claim. But the District Judge 
on appeal, considering that the plaintiff had faile< 
to prove his donors' title to the land, reversed th' 
Muiisit's decree. Meld that the Judge was ii 
error m roAiuiring the plaintiff to establish the titl 
ot the donors, without enquiring whether the defend 
ant had obtained possession merely by their permis 
Sion; and that the suit must be remanded for s 
finding by the District Judge ou that point. Sakal 
GHAND SaVAIOHAND DaYABHAI ICHHACHANI) 

[4 Bom., A. C,, 7C 


' OHIJS PROBAITBI — continued, 

31. POSSESSIOjS: and PROOF OF TITLE 
— continued. 

Suit for possession— 

313. — — — - Puit for land 

attached under ^ s. 3 of Act IV of lS40.-~-ln a 
suit for possession of land attached by the Alagis- 
trate under section 3 of Act IV of 1840, the onus 
prohandi is on the plaintiff. Moheshue Singh v. 
Ramaput Singh 

[W. E., F. B., 7: 1 Ind. Jur., O. 8., 35 

314. — Suit hy zemin- 

dar against trespasser. — An award under Act IV of 
1840 does not relieve a party of the obligation to 
prove his right and title, when sued by the zemindar 
as a trespasser. Byhonauth Soebhon v. Kenooeam 
liOLDAE 1 W. E., 211 

315. — P assess i on 

under order of Criminal Court. — Suit to eject on 
ground of title. — A. being in possession of lauds, as 
purchaser under deeds of sale from J?., the person 
last seised, was forcibly ousted from possession by 
C. and D., who set up a title to the lands under an 
alleged deed of gift from B. A. made a complaint 
to the Criminal Court, and under an order of that 
Court was again put into possession; C. and D. 
being directed to institute a suit in the Civil Court 
to establish their claim, which they accordingly did, 
relying upon their title, and impeaching the deeds of 
sale. In such circumstances, — Meld by the Judicial 
Committee, reversing the decree of the Court at 
Calcutta (without prejudice, however, to any question 
•which might arise between A. and any other party 
claiming under E.), that it was incumbent on 
C. and D. to prove some title to the lands claimed 
before they could put A. to proof of his title. Ram 
Rxitton Rae V. Fueeookoonnissa Begtjm 

[4 Moore’s L A., 233 

316. — Ejectment hy 

order of Magistrate under s. 319, Code of Criminal 
Procedure, 1861. — Suit to recover possession . — 
The plaintiffs were in possession of certain land 
when the Magistrate, acting under section 319 of 
the Criminal Procedure Code, 1861, placed the de- 
fendant ill possession until the rights of the parties 
should he determined by a competent Civil Court. 
Meld, in a suit to recover possession of the property 
instituted more than six months after the plaintiffs 
were dispossessed, that they could not recover with- 
out showing their title, the onus being on them to 
prove it. Ashitmandb Agath Khnhi Pathumah 
V. Makachikdb Agath Makachi . 4 Mad., 478 

Rajessiteeb Debia «. Beindabutty Debxa 

,, , [7;W.:E.,212.;' 

Lhchmttn Peeshab V. Mahaeanee or Bueo- 

^ . .. 17‘W‘. R.,18i ' ' 

317. — : — Suit after order 

of Criminal Court under s, 530, Act X of 1872. 

In a suit for possessio-n and for establishment of 
title against parties in possession under an award of 
the criminal authorities under Act X of 1872, section 
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onus 

Bl. FOSSE3SIOH AND PROOF OF TITLE 
— eontimieA, 

Suit for possession— 

530, tlie onus f robandi oxi the plaintiffs. Httbi 

Ram i;. Bhikabde Roy . • 25'W‘, B*5 S0 

As also under section 318 of the Code of Criminal 
Procedure of 1861. HUBEO SooHEtJEBE «. Soeaton 
D oss ' • ' • • ' • ■ • 215 ~SSf , E,j 464: 

3 P 3 ^ — : Suit after order 

under the Land Registration Act (Beng, Act VII of 
j$ 7 g)._’Wher 0 a person who, by an order of the 
Collector passed under the provisions of the Land 
Registration Act (Bengal Act VII of 1876), has been 
declared to be out of possession of certain land, brings 
a suit for the recovery of possession, it lies on him 
in the first instance to make out a primd facie case. 
MiTBEUK MoHITE PoDEAE V, BsAaaOMANTO POE- 
dab . . . . i* ^‘9 ^ Cale.5 923 

Suit for pro- 
duce of trees,— Title, Proof of,— In a suit to prevent 
the defendants from obstructing the plaintiff in his 
enjoyment of fruits of certain trees, which he claim- 
ed as heir of a person who purchased that right, the 
defendants denied the existence of the right, and al- 
leged possession and enjoyment in themselves. Seld 
that the District Judge, in appeal, having found the 
possession and enjoyment to he in the defendants, 
was right in throwing upon the plaintiff the burden 
of proving his title to the trees or their produce. 
Laleas Raacdas V, Kashieam 

[4 Bom., A. C., 60 

320. Civil Procedure 

Code^ 1859, s. 280, S 2 cit under. — Title, Proof of . — 
Section 230, Act VIII of 1859, only gave an appli- 
cant the right, without instituting a separate suit, of 
contesting the decree-holder’s right to dispossess 
him, hut did not exempt the applicant from the onus 
of j)roving his case, Mahomed Austte v. Peokash 
Cheneee Sha . , . .8 W. R„ 8 

321. — Claim.— Bis- 

fossesssion. — Act VIII of 1859, s. 280, — One share- 
holder, being dispossessed by the other of a certain 
julkur in execution of his decree, brought a suit under 
section 230, Act VIII of 1859, alleging that the jul- 
kur had been a part of their joint mehal ,* and that, 
on partition thereof, the julkur was left ijmali. The 
decree-holder set up that the julkur had been formed 
after the partition, and by diluvion of one of his own 
villages. Keld that the onus was upon the claimant 
to prove his case. Ueai Taea Chowdheain v. 
Abeue Gaki . • . 3 B. L. R„ Ap., 90 

S. C. WooEOY Taea Choweheaih v. Abdooe 
Gunny . • , .12 W, B., 16 

322. Title ly posses- 

sion.— Ait achment and sale under a decree of pro- 
perty claimed hy a third person. — Suit hy a third 
person to establish his title. — Civil Procedure Code 
(Act VIII of 1859), ss. 230-246. — S, obtained a 
money-decree against the sons and heirs of A., and 
under that decree attached a shop as part of A.'s . 


OIJroS PBOBAlfBI— 

31. POSSESSION AND PROOF OF TITLE 

—couiinmd* 

Smt for possessioxi-“CO?*^l»fMi. 
estate. A. (father of A.) applied to have the att:e'h- 
ment removed under section 246 of the Civil Proce- 
dure Code (Act Yin of 1859), alleging that the .^htfp 
was bis. The application was rej(u*tcd, titnl the shop 
was sold in exe.ciition aiid bought hy J\, the defend- 
ant. W. then brought his suit against P. (the pur- 
chaser) to establish his title. The Suliord'uiate 4 udge 
dismissed the suit. Ou appeal, the District dmigi' 
reversed that decree, holding that the plaintiff Inn! 
been in possession of the shop and had pro\'i;d his 
title. The defendant appealed to the High Cuurt. 
Meld that the plaintiff having proved his posscssiiut 
at the date of the execution sale, it lay upon the de- 
fendant (P.), who claimed the property, to pr<')Vi? 
a title in himself or in the judgment-debtor A., and 
that, he having failed to do this, the plaintiff was 
entitled to a decree declaratory of his right to the 
property as against the defendant. Where a dis- 
possessed party proceeds, under section 230 of Act 
VIII of 1859, to vindicate the x>ossession of winch 
he has been deprived, although he may give evi- 
dence of his title, he is not bound to do so, but may 
rest his right to recover on his possession, and cast 
upon the decree-holder the burden of proving his 
title, — i.e., his right to dispossess the applicant. Per 
West, J". — A person in possession of property which 
is sold in execution as that of another, is not called 
upon, when suing to establish his title, to pi'ove his 
proprietorship as by an action in rein against all the 
world. It is enough if he establishes a good title as 
against the judgment-dehtor wdiose right has been 
sold; and as he is in possession, that possession in 
itself affords a ground for an assertion of full pro- 
prietorship for the purpose of the suit, except so far 
as the right vested in the' judgment-debtor can be 
shown affirmatively to contradict or qualify it. Pos- 
session constitutes an interest requiring affirmative 
proof of a superior title on the part of any one who 
seeks to disturb it, and, therefore, wdiere a person in 
possession of property which has been sold in execu- 
tion as being the property of another, sues to estab- 
lish his title to such property, the burden of proof 
lies, not upon him, but upon the person who claims 
as purchaser at the execution sale. Pemeaj Bhaya- 
NIEAH V. NaEAYAN ShIVAEAM 

[I. L. B., 6 Bom., 215 

323. — Suit for confirmation of 

possession.~-Pfoq/o/ 2 f?;{Ze.— Inasuit for confirm- 
ation of possession of certain lands sold in execution 
of a decree as lakhiraj, the onus was held to He on 
the plaintiff to prove his title, notwithstanding the 
defendant’s admission that the lands in question were 
within the boundaries of the plaintiff’s zemindari. 
PuESEEEHNASAIN SiNaHi’. Bissessue Dyae Sing-h 

[7 W. B.,148 

324. Where a party, 

wdio asserts that ho is in possession without adducing 
any evidence in support of his title, sues for con- 
firmation of title as against a bond fide purchaser 
for valuable consideration, without notice from the 
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ONUS PEOBANDI — continued, 

31. POSSESSION AND PllOOP OF TITLE 
— continued. 

Suit for eoniarmatioiL of possession— cow- 

tiniiecl, 

party m whose name the property stood, who exer- 
cised acts of ownership and gave himself out to the 
world as the real propdetor, plaintiff cannot put the 
defendant to proof of his title till he has proved his 
own. Leeheao* Ilox V. MuTrr Mabhttb Sen 
* [14 W. B., 95 

32. PRE-EMPTION, 

325 . — — Suit for pre-emption. — 

Proof of antedating of deed . — In a suit by A. to en- 
force a right of pre-emption, in which the purchase 
to B. was admitted, hut it was alleged that B.^s deed 
• of purchase liad been antedated, the onus lay on A. to 
prove that B.’s deed had been antedated. Kumur 
Aei V, Azmux Ail . . , 8 W. B„ 383 

. 320, r-' — — — — Suit onground of 

vicinage . — Ownership. — In a suit to establish a right 
of pre-emption on the ground of ownership of conti- 
guous land, no amount of mis-statement on the part 
of the defendant as to the ownership of such land 
can relieve plaintiff of the onus of proving his owner- 
ship. Behaeee Ram v, Seoobhttdea 

[0W.B.,456 

327. — — Medial in deed 

of sale as to price . — In a suit to establish a right of 
pre-emption to property which had been sold, in which 
Xdaintiff alleged that the actual value was different 
from that which was recited in the deed of sale be- 
tween the defendants, the vendor, and the vendee, — 
Seld that it was for plaintiff to give some evidence 
in support of the allegation that the amount stated 
as the price by the defendant was wrong. Golam 
Ayhya V, Joy MxJNairL Sinq-h . 13 W. B., 435 

Mahombu Moeite Hossein «j. Hydee Bubish 

[W. B., 1804, 304 

328. ^ Purchase- 

moneg, — Evidence Act (I of 1872), s. 106. — In a suit 
to enforce the right of pre-emption, in which the 
plaintiff impugns the correctness of the price stated 
in the instrument of sale, although the burden of 
f)roof primd facie is on him to show that the proper- 
ty has in fact been sold below the stated price, yet 
very slight evidence is ordinarily sufficient to establish 
his case; and when such case is established, it rests 
upon the defendants, the vendor and vendee, to prove 
by cogent evidence that the stated price is the correct 
one. The principle laid down by the Privy Council 
in Xishen DuU Ram Panday v. Bareyidar Bahadoor 
Singh, L. M., 3 I. A., 85, ajpplied. Mahomed Woorul 
Mossein v. Hyder Buhsh, W. JR,, 1864, 304 1 and 
Golam Ayhya v. Joy Mungul Singh, 13 W. M., 435, 
referred to. Bhauwak Sinq-h v. Mahabie Sing-h 

[I. li. B.,5 All,, 184 

.. ... 329 , — — ^ — Dispute ce^ 

to price— Assessment of amount. — Bhagwan Singh 

V. Makahir Singh, I, L, JR., 5 All., 184, followed as 


onus VBOBAMm—eoniinued. 

32. PRE-EMPTION— 

Suit for ’gre-em.'gtioji— continued, 
to the rule of onus prohandi, where the plaintiff in a 
suit to enforce a right of pre-emption impugns tlie 
correctness of the price stated in the instrument of 
sale. In determining the amount of the price which a 
pre-emptor has to pay, the Court is not called upon 
to assess the amount which wmuld be a fair and reason- 
able price for the property, hut to ascertain 'what 
amount actually changed hands as consideration for 
the sale. Tawaketo Rai v. Lachman Rai 

[1. Ii. B., 6 AIL, 344 

33. RECOGNISANCE TO KEEP PEACE. 

330. Iiikeliliood of breaeli of 

peace. — Party ohtauiing summons. — The onus lies 
on the person who has obtained the summons to 
prove that the defendant is likely to commit a breach 
of the peace. Beham Patak v. Mahomed Hyat 
Khan . . . . 4 B. Ii. B., F. B., 46 

[12 W. B., Or., 60 

S4. RELINQUISHMENT OF PORTION OF 
CLAIM. 

331 . Objection of former suit 

for same cause of action. — Oiml Procedure 
Code, 1859, s. 7, — Omission to sue for portion of 
claim, — Where a defendant objected under Act VIII 
of 1859, section 7, that the plaintiff omitted in a 
former suit to include the portion which he now 
claimed, and in respect of which he then had a cause 
of action, the objection being one of fact, the burden 
of proof was held to lie wdth the objector. Skinner 
& Co. V . Shama Soondheeb . 19 W, B., 429 

35. RESUMPTION AND ASSESSMENT. 

332 . Suit for resumption.— 

under Beng. Meg. XIX of 1793, s. 10. — In suits in a 
Civil Court for resumption under Regulation XIX of 
1793, section 10, the onus w^as upon the plaintiff to 
prove primd facie case. The decisions in Sonatun 
OhoseY. Aldool Farar, B. L. M., Sup. Vol., 109 ,• and 
JReera JMJonee Debiv. Koonj BeharyIIoldar,B.L.R., 
Sup. Vol., Ap., 8, upheld. The mere fact of the. 
lands falling within the ambit of his estate does not 
show that the lands are mal or rent-paying. Haei- 
har Mukhopadhya V . Madhab Chandra Babit 
Nabakeishna Mookerjeb V . Kailas Chandra* 
Bhitttacharjeb 

[8 B. L. B., see : 20 W. B., 459 
14 Moore’s I. A., 152', 

Bishnath Chowdhry V , Radha Chttbn Oan- 

G-OULY . . . . 20 W, B., 465; 

333. — — tenure, 

—Beng. Meg. XIX of 1793, s. 10.— Meg. II 1819, 
s. SO.— In a suit brought in the Civil Court before Act 
XIV of 1859 came into operation, to enforce a right 
under section 10, Regulation XIX of 1793, — that is, 
to resume' lands alleged to be held hy the defendant 
under an invalid lakhiraj grant,— that the suit 
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OTSVS PlROBATSm-eontinued. 

85. EESUMPTION AND ASSESSMENT 

— can t imed » 

Smt for resumptioii—cowj5i«Me(2. 

was not barred by section 28, Act X of 1859. The 
onus was on tbe plaintiff to prove that tbe case fell 
witbin section 10, llegulation XIX of 1793, — i.e., 
tbat tbe grant was made subsequent to December 
1st, 1790. Pahbati Chabais" Mookebjee v. Kaj- 
KEiSHifA Mooeeejeb , B. L. B., Sup. VoL, 162 

S. C. SoNATiriT Gthose V. Abdul Tuerttb 

[2 W. B., 106 

Contra, Omesh Chtodee Eoy «. Duehina Soot!-- 

DEBY Dbbia . , , W. B., B. B,, 95 

Elias v, Tithaeam Roy . 1 W. B., 164 

- Invalid laJcMraj 


,.:-BS4, ^ 

tenure , — In a suit to resume and assess lands under 
loo bigbas held as rent-free on an invalid title, 
if tbe defendant files bis sanad showing tbe area to 
be above 1 00 bigbas, it is for tbe plaintiff wbo alleges 
tbe prima facie good title of tbe defendant to be bad 
to prove it to be so. Beee Chtjndeb Joobbaj v. 
Shibjoy Thaboob . . . W, B., 1864, 8 


335. 


Auciion^pur^ 


Certain lands wliicb bad been let out in 
putni were, on default by tbe putnidar in payment of 
rent, sold by auction under Beng. Regulation VIII of 
1819, and purchased by M., wbo granted them in putni 
to tbe plaintiff. In a suit for resumption on the alle- 
gation tbat the defendaiits were in possession of a 
portion of tbe lands as invalid lakbiraj by withhold- 
ing payment of the mal rent thereof from after 1793, 
tbe defence was that tbe lands in dispute were valid 
rent-free lands existing as such from before 1790. 
Seld that, on tbe grounds of tbe decision of tbe Privy 
Council in JEEarihar Mulcopadhya v. Madah Chandra 
Bobu, 8 B. L. R., o6S, tbe principle tbat tbe onus is 
on tbe plaintiff to show that tbe lands are mSl applies 
to cases where the plaintiff, as in the present case, is 
tbe representative of an auction-purchaser. Abeun- 
ifESSA V. Peary Mohuk Koobebjee 

[I. L. B., 1 Calc., 378 : 25 W. B., 209 


336. 


JProof of rent- 


free grant before permanent settlement . — In the year 
1862 tbe plaintiff brought a resumption suit against 
A. in respect of tbe lands in dispute in this case, 
upon the ground tbat she was bolding them by an 
invalid lakbiraj title, and obtained a decree. After 
some years tbe plaintiff brought tbe present suit 
against B^ wbo derived her title through A., to have 
the rent, assessed. B. pleaded by way of bar to tbe 
jurisdiction, tbat tbe lakbiraj grant, under which A. 
claimed, was made previously to 1790. JSeld tbat 
tbe onus of proving this plea was upon B. Heeea 
Lall Poramanio V. Baeieunnissa Bibee 

[I. B. B., 3 Calc., 501 : 1 C. L. B., 598 


3S7. 


ZakhiraJ and 


mdl lands . — In a suit by a zemindar to resum'e land 
which has been held as lakbiraj, if tbe lakbirajdar 
claims under a grant of date prior to tbe 1st of De- 
cember 1790, tbe onus is on him to prove it. If the 


OHIJS 

35. RESUMPTION AND ASSESSMENT 

Bxdt for 

lakbirajdar claims under a grant subsequent to tbat 
date, tbe zemindar is not entitled to a deeroe tintil 
be bas shown in tbe first instance that the land 
claimed is part of bis zemindari and at tuu* time 
was mal land. And in tbe latter case, tlu^ lakbiraj* 
dar is not put to proof of bis title until tbe zoiifnjdur 
has established tbe fact of tbe land having once, at . 
some time subsequent to 1st December 1790, been 
rent-paying land. Mahomed Akiub Reily 

[24 W* B., 447 ■, 

333 , — Bcel&rathn of 

lahUraj title. — Assessment of rent . — In a suit in- 
stituted in 1877, A. prayed for a declaration that be 
bad a lakbiraj title to certain lands ^ tbe defendant * 
stated tbat tbe lands, for a declaration of a title to 
which A. now sued, formed part of certain lands wMcb 
bad been tbe subject of resumption proceedings, 
which were terminated in 1863 by a decree declaring 
tbat tbe lands which were tbe subject of tbat suit, 
including tbe lands now claimed by A., were not lakli- 
iraj. It being found as a fact tbat A. bad neither 
■been a party to, nor been represented in, tbe resump- 
tion proceedings^ tbat be bad been in quiet and undis- 
turbed possesssion of tbe lands which be now claimed 
for more than twelve years before tbe institution of ■ 
his suit; and tbat proceedings bad been taken by the 
defendant calculated to disturb such possession, — 
Jleld tbat, although tbe onus of proof lay on the 
plaintiff, it was not necessary for him to prove that 
tbe lands claimed by him to be held as lakbiraj bad 
been held rent-free from before tbe date of the per- 
manent settlement; but it was sufficient for him to 
prove that the defendant was, at tbe time of tbe in- 
stitution of tbe suit, debarred by lapse of time from 
instituting a suit for tbe resumption or assessment 
of rent upon the land. Abhoy Chubis’ Pal v. 
Bally Peeshad Chattbbjee 

[I. B. B., 5 Calc,, 949 

S. C. Obhoy Chubn Pal v. Kali Pbosad Ciiat- 
TEEJEE . 6 C. Ii. B.., 260 


339. L ale h % r aj 

grant . — If a person claiming imdoi* a badsbai- 
lakbiraj grant made before the 1st of December 
1790 can show tbat be has held tbe land as lakbiraj 
since tbe 1st of December 1790, this will be a con- 
clusive bar to a suit for resumption, whether brought 
by tbe Government, or by a purchaser at a revenue 
sale, or by any other person ; — tbat is, in order to 
prove a grant anterior to tbe 1st of December 1790, 
it is sufficient to give evidence of possession dating 
back to the 1st of December 1790. SnsteedJmr Sa- 
wunt V. Romanath Rokhit, 6 W. R., 58, cited. A 
person seeking to resume lakbiraj land must give 
prima facie evidence to show tbat rent has been paid 
for tbat land at some time since tbe 1st of Decem- 
ber 1790. Rarhati Charan Moolcerjee v. Rag- 
Jcrislina Mooherjee, B. L. R., Sup. VoL, 162 ; Sana- 
tan Chose v. Abdul Farar, B. L. R., Sup. Vol., 109 ; 
and Rarihar Mukhopadhya v. Madhab Chandra 
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OMUS PBOBAMBI — oo^tiimei, 

35. RESUMPTION AND ASSESSI4ENT 
— continued. 

Suit for vemmptioTL---eQntmued^ 

SahUf S B. L, B., 566 1 referred to. Koylash- 
BASHINY DoSSEE V, GOCOOLMONI DOSSEE 

[I, Ii. R., 8 Calc., 230 : 10 C. L. R., 41 

; ' .. 340. '! — Rent-free lands. 

— Landlord and tenant, — In suits for the resump- 
tion of lands alleged by the defendant to he lakhiraj, 
the burden of proof is in the first instance on the 
plaintiff to show that the lands are mal. The fact 
that the defendant is a tenant of the plaintift^s is a 
matter to he taken into consideration by the Court 
ill determining whether, on the facts of the case, the 
plaintiff has made out & primd facie case; hut unless 
the Court finds that the plaintiff has made out a 
primd facie case, judgment should be given for the 
defendant. Sarihar MuJehopadhya v. Madhah 
Chandra Bahu, 8 B, L, J5., odd; id Moore’s I, A,, 
153 ; Ahhar AU v. Bhyea Ball Jha, L L. B., 6 
Calc,, 666 s and Weioaj Bundopadhya v. Kali JPro- 
sunno Chose, I, L. B,, 6 Calc,, 343, cited. Baoha- 
BAM Mu27DiJii V, Peaky Mohuk Banerjee 

ill, X,. R., 9 Calc., 813 : 12 0. R. R„ 475 

341^ : Bent free lands. 

— Landlord and tenant, — In a suit for resumption 
of lauds, where the defendants allege that the lands 
are lakhiraj, the onus is on the plaintiff, in the first 
instance, to show that the lands are mill, and if he 
fails to make out ^ primd facie case the suit should 
he dismissed. Bacharmn Mundul v. Beary Mohun 
Banerjee, 1, L, B,, 9 Calc., 813, followed. 'Neioaj 
Bundopadhya v. Kali Frosono Chose, I. L, B., 6 
Calc,, 543 ; and Akhar AU v. Bhyea Lai Jha, I. L. 
B., 6 Calc., 666, cited and distinguished. Naeen- 
DBA NAEAIN EAI V, BiSHEN CHTJNDEA DaS 

[I. Ii. R., 12 Calc., 182 

342, Suit for rent 

of land where defendant pleads a lalchiraj tenure. 
— The rule which, in cases where the defendant 
pleads lakhiraj, lays on the plaintiff the onus of 
proving that the land is mS^l, is not inflexihle, but 
may he altered according to circumstances, as in this 
case, where the defendant admitted i^laintifPs title 
as landlord and never set up any plea of lakhiraj 
until years after the suit was brought, when a second 
Ameen was deputed to the spot to make a local 
enquiry. Goonomonee Bosses 'o. Buekodakant 
Roy 18 W. R., 191 

343 ^ Alleged laJcMraj 

lands. — The Full Bench decision — Farbati Char an 
Moolcerjee v. BajJerishna MooTcerjee, B, L, B,, Sup. 
VoL, 162, ruling that before a plaintiff can resume 
lakhiraj lands he must first prove that he has col- 
lected mal rents, and defendant need not first prove 
his lakhiraj title — was held not to he applicable to 
the present case, in which it was proved the plaintiff 
collected mM rents from the time the land was 
capable of hearing any. Ramsooneub Chuckeb- 
BirxTY V. Ramessub Aohaejbe . 8 W. R., 454 


oinjs 

35. RESUMPTION AN!) ASSESSMENT 
* . — continued. 

Suit for resumption— 

^ 344. : — Beng, Megs, XIX ' ■ 

of 1793 and XIV of 1825, — JEmdenee of exemption 
from resumption, — Semble,'—X\iB' exclusion of lands 
as lakhiraj from the decennial and permanent settle- 
ments is of no weight, per se, as evidence of exemp- 
tion from resumption under Regulation XIX of 1793. 
The general presumption is in favour of the liability 
to assessment of land, and by Bengal Regulations 
XIX of 1793 and XIV of 1825 the onus probandi lies 
on a claimant to lakhiraj to establish his title to' ex- 
emption, — not hy inference, but by positive proof of a 
grant to hold as lakhiraj, or by a proprietary right, 
prior to the grant of the Dewanny (12th August 1765); 
and that the possession was bond fide taken under it, 
or an enjoyment of lands as such, and descendible to 
heirs at or since that time. Dheeeaj Raja Mahatab 
Chunu Bahadoob V . Government of Benoai. 

[4 Moore’s I. A., 468 

345. Suit by laTchiraj- 

dar. — One lakbirajdar cannot maintain a suit for . 
resumption against another, and force the defendant 
to prove his title. The onus is on the plaintiff. 
Kaem Khan v. Sahbba Jan . 7 W. R., 362 

346. Invalid laTcH - 

raj. — The Government when acting as agent of a 
zemindar can only sue to resume invalid lakhiraj 
lands under 100 highas; the onus of proof of its 
being mM when so claimed is on the zemindar. Ram 
Lochun Sircar v, Denonath Paul . 2 W , E., 270 

347. Sxiit for assessment.— 

by zemindar to assess lands usurped or alienated hy 
lalchiraj dar . — The onus in a case in which the plain- 
tiff is an ordinary zemindar, suing to assess lands 
which he asserts to have been illegally usurped or 
alienated hy a dependent lakhirajdar subsequent to 
the permanent settlement, rests on the plaintiff. 
Beharee Lali Roy v. Kalee Doss Chxjnder 

[8 W. B.,451 

348. Suit hy auction* 

purchaser at sale for arears of revenue to assess rent 
on lalchiraj land, — Limitation Act, 1859, s. 1, cl, 14. 
— In a suit hy an auction-purchaser to assess rent on 
land claimed as valid lakhiraj, the onus is on the ryot 
to prove that the land has been held as lakhiraj from 
the year 1790. Sham Lale Ghose v. Sekundeb 
Khan 3 W. B., 182 

Forbes Mean Jan . . 3 W. R., 69 

Heeea Monee Debia v. Loeenath Munbitl 

[2 W. R., 135 

Nobo Lal Khan v, Adheebanee Narain Eoon- 
WAREE . , . .5 W. R., 101 

349. Lalchiraj land, 

— Beng, Beg. XLI of 1795, s, 10. — Where certain 
land apparently lakhiraj was represented in village 
papers as part of mal land, and included within the 
boundary of the revenue-paying mehal,— on the 
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35. RESXJMPTIONi AHI) ,, ASSESSMENT ' 

— continued. 

Suit for assessment— 
zemindar’s suit for assessment of the land, that the 
onus of showing that the case is within section 10, 
Regulation XLI of 1795, lay on the zemindar. The 
inclusion of the land in the boundary is not conclu- 
sive evidence, nor is it binding when the boundary ! 
has not been made judicially. The landlord proving 
it to be so, the plaintiff claiming rent-free possession 
would be required to prove his rent-free xmssession 
(peaceably and not tainted with fraud) for sixty years 
before lie can get a decree. Mahabebb Pbbshad y. 
OOMEAO SiN^H . . . 1 Agra, 167 

350 . . — ^ent-free land, 

— Benares. — In a suit for rent of land in the province 
of Benares which was rent-free and recorded as such 
at the revision of settlement in 1840-41 and 1842, 
the zemindar must show that if it was lakhiraj 
in 1197 Fusli there has been a legal resumption and 
assessment by judicial award : or if mM in 1197 Fusli, 
he must prove legal resumption and actual levy of 
rents. The burden of proving this by direct and 
specific evidence lies on the zemindar. Motee LAEit 
-y. Jane:i Roy • • . .3 Agra, 364: 

351. Suit to have 

certain lands declared mdl, — ^Where it is admitted 
that the defendants hold certain lands within the 
plaintiff’s zemiiidari, some at least of which are rent- 
paying, the defendants, if desirous of proving that 
any of these lands are rent-free, are bound to give 
some p^imd facie evidence of the fact, before they can 
call upon the plaintiff, the zemindar, to prove that the 
whole or any part of the lands are mM. Aybxjb Ali 
v. Bn YEA Lal Jha 

[I. It. B., 6 Calc., 666 : 7 C. L. B., 407 

352. Suit for rent-paying land. 

— Suit aitction- pur chaser for land alleged hy him 
to he mdl, — In a suit hy an auction-purchaser for the 
khas possession of land alleged to he mal land fraudu- 
lently alienated by the former zemindar as lakhiraj, 
the burden of proving that it is mal is on the plain- 
tiff. Anbbew i\ Lyoit . • , 2 Hay, 362 

353 ^ for land alleged to 

be lakhiraj. — Proof of receipt of rent. — In a suit 
to recover possession of land within plaintiff’s estate, 
in which defendant sets up a rent-free title, all that 
plaintiff is required to show is that either he or his 
predecessor had received rent for the land at some 
time subsequent to the perpetual settlement, in which 
case the onus of proving title falls on the defendant. 
Ram Nabain Sie-oh Deo -y. Bistoo Thakooe 

[15 W, R., 299 

354 . Srdt for possession of re- 

sumed lands, — Application for and refusal of set • 
tlement, — Where, in a suit for possessiou of resumed 
lands, the plaintiff contends that’ the laws nnder which 
the lands in dispute were resumed (Beng. Regulations 
II of 1819 and III of 1828) contemplate assessment 
and not ejectment, the plaintiff must prove that he had 
formerly applied for and been refused a settlement 
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35. RESUMPTION AND ASSESSMENT 

^eonflmted. 

' 'Suit for possession of resumed lands-— 

continued. 

of the lands, Abboob Gunny CoMiVfiSKioYER ov 

THE' SXJJifBEBBUNS . , ,2 W. B., 230 

355 . > — — — Suit for land as lakMraj, 

— Dispute m to land being nud or lakhiraj. — In a 
suit in which plaintiff claimed -Hnir pl(sts oi' land us 
belonging to his putni, and defendsiut lhat 

they tbrmed part of the resumed land of a joLi* for 
which he had obtained a decree in a resumption suit, 
and of which he had e%^er since been in iiossessioTq 
the parties went to trial on the issue whether the 
land was mil as beyond the limits of the decree, or 
lakhiraj as included in the chitfcahs, accoixling to 
which possession was given to the defendant in exe- 
cution. On a consideration of what the latter had 
received under the decree, the first Court held that 
he was not entitled to retain the disputed land. The 
Appellate Court did not look beyond the xfiaintiff’s 
cMttahs. Sield that the circumstances justified the 
first Court in deviating somewhat from the usual 
rule of law as regards the omis prohandit%udi that the 
course taken by it was most consonant with justice. 
Dosses v. Ram Nibheb Koonboo 

[15 *W. B., 183 

350 . Suit to declare land liable 

to assessment. — Suit for ejectment hy purchaser 
at sale for arrears of revenue on* ihe ground that 
land is mdl.-^Komestead -The purchaser of 

an estate at a sale for arrears of revenue, after with- 
drawing a suit for arrears of rent sued to eject the 
defendant from a j)iece of land on which his home- 
stead was, — i.e.y to declare the land liable to assess- 
ment and to obtain khas possession. Bjeld that the 
onus lay with the plaintiff to prove that the land was 
mil, and that he and his predecessors had received 
rent for it. Bissambhtjb Baneejee v. Koyxash 
Chitebee Bose . . ■ . 23 W, E., 388 

357. -- — y- Suit for declaration of 

lakhiraj title. — Possession, Proof of. — Title, 
Proof of. — Where a plaintiff comes into Court to prove 
a lakhiraj title, no proof of possession for years (imless 
it be carried beyond 1790) as apparent lakhiraj can 
excuse him from proving his title. Ram Jeebitk 
Chtjokebbutby V. Peeshab Shae 

[7W.B.,458 

353 . sxiit for possession ' of 

lakhiraj land. — Beng. Meg. XIX of 1793, s. 10 . — 
Suit to recover possession of land from which the 
plaintiff had been ousted by the defendant under sec- 
tion 10, Kegnlation XIX of 1793, on the ground that 
it was an invalid ialdiiraj created after 1st December 
1790. Beldifmk the zemindar, having no right to 
oust the lakhiraj dar, unless the lakhiraj was created 
after 1st December 1790, must prove that the lakhi- 
raj was created suhsequently to that date, and that 
it was not for the lakhiraj dar to prove that the 
lakhiraj was created prior' to that date. Muis' Mo- 
HIKEB DoSSEE V. JOYKISSEK MOOEEBJEE 
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35. KESTIMPTIOH AND ASSESSMENT 
— co'fitimied. 

Suit for possession of lakMraj land — 

continued, 

Vnmi Shewu-K Doss Ishbee Pershad 

[2 W. R., 303 

Tareeneepersab Ghose V, Kalleechurn 
GirosE . . Marsh., 215: 2 Hay, 90 

Fur chaser ■ at 

sate in exeettiion of a decree . — The onus of proving 
that a tenure is lahhiraj is not obviated by the cir- 
euinstance that the person allegiugthat it is, bought 
the tenure as iakhiraj at a sale in execution of a de- 
cree, LAELA SHEEBLAIiL V, Gholam Nubbee 

[Marsla., 255 : 2 Hay, 23 

* 360 .' — ^ yalidiiy^ of 

lahldraj tenure . — In a suit to recover the'possession of 
land from which the plaintiff, claiming to be a lakhi- 
rajclar, has been forcibly evicted by the landholder, 
the plaintiff is not entitled to a decree for possession 
unless he can show a primd facie case of iakhiraj 
tenure. Semble, — If he show such prima facie case, 
the Court will give a decree for possession, and leave 
the zemindar to dispute the existence or validity of 
the alleged Iakhiraj tenure in a resumption suit. 
SEEElfATH LaBL V, JXTNMEYJOY MULLICK 

[Marsk., 550 : 2 Hay, 649 

361» Long possession 

of purchaser, — In a suit to recover possession of 
lands which plaintiffs alleged to be Iakhiraj, and of 
which they had been dispossessed hy the defendants 
(zemindars), — that, as plaintiffs had purchased 
^ the lands as Iakhiraj, and had been admittedly in pos- 
session of them as such for a very long time, it was 
for the zemindar, who pleaded a right to oust them 
summarily, under section 10, Beng. Regulation XIX 
of 1793, to prove that the Iakhiraj title was invalid as 
having been created subsequent to 1790. Munsaeam 
D oss Kubmobab li, Geidhaeee Eam Doss 

, [10 W.B.,2’78 

, 362. — ^ ^ — - Froof of eoUec- 

' Hon of rents. — In a suit for possession of alleged 
Iakhiraj land, if the alleged lakhirajdar proves pos- 
session as purchaser of the alleged Iakhiraj land, the 
Court ought not to put upon him the burden of prov- 
ing a title ; but if the zemindar wishes that point to 
he tried in this or another suit, he must accept the 
onus of proving that the Iakhiraj is held on an in- 
valid title, by proving that he collected mal rents from 
the land, -.aaid that he is not barred by limitation. 

' Gossain Sheo Suhaye Gibb v. Mohadeo Sehaye 

■ [6 W.B., 294 

363. — — — — Froof of pre- 

mous possession rent free. — In a suit to recover pos- 
session of Iakhiraj land on the allegation that the 
plaintiff has been wrongfully evicted, the plaintiff is 
entitled to succeed if he proves that he |mevioiisly held 
possession of the land as Iakhiraj . Joykishen Moo- 
BEBJEE V. Peabee Mohun Dtjtb . S W. R., 160 


03NUS PBOBAHHI — continued, 

35. RKSUMPTION AND ASSESSMENT 
— contimied. 

Suit for possession of lakliiraj land— 

continued. 

364. Suit hy ryot 

af ter dispossesionfor invalid lalchiraj land, — A ze- 
mindar obtained a decree against a ryot for assess- 
ment, on the ground that the ryot held under an in- 
valid Iakhiraj, but instead of assessing turned the 
ryot out of possession. Meld that a suit hy the ryot 
for recovery of the laud on the ground of anterior 
130sscssion was not sustainable, and the ryot must prove 
his title as against the zemindar; his anterior posses- 
sion under the invalid Iakhiraj, the decision as to 
which he did not sue to set aside within the proper 
time, being the possession of a mere trespasser, and 
not that of an occupant ryot. Wooma Soordxjbee 
Thaeooeakee n. Kishobee Mohuk Banebjee 

[8W.B.,238 

365. Suit for declaration of 

land as lakMraj. — Decree for rent, Mvidence of. 
— Where plaintiffs sued for declaration that certain 
lands were iakhiraj, on the ground that defendant 
had obtained a decree in the Collector’s Court against 
them for rent, — Held that the onus lay upon the 
plaintiff's to show that they were holding the land as 
true Iakhiraj, and that the Collector’s decree was 
wrong. Hxjeenditb Kishobe v, Ivedabnath Mitter 

, [IOW.B.,188 

366. — In a suit for 

contirmatioii of possession and declaration of Iakhiraj 
right against purchasers at a sale for arrears of 
Government revenue, it is necessary for the plaintiff 
to prove affirmatively that the land has been held 
rent-free from the time of the permanent settlement. 
Rak Cefbk Dale n . Hates Mahtoon 

, [13-W. B., 24T 

307, ^ — - Froof of posses^ 

sion for tioelm years. — In order to lands being re- 
leased from the assessment of Government revenue, 
they must be shown to be Iakhiraj lands which were 
in existence at the time of the perpetual settlement; 
it is not sufficient to prove laldiiraj possession for 
twelve years. Eshak Chunbeb Shaha v. Hati- 
MoozzDMAH Khondexjb , . 13 W, B., 334 

303 , Sixit for confirmation of 

possession of lakMraj. — Proof of title.-^lw a 
suit for confirmation of possession of mokurrari and 
Iakhiraj land, and for a declaration that the plaintiff 
has a iakhiraj and mokurrari title, the onus is on 
him. Htjbee Nabain Roy -y. Doobg-a CHtrsN- 
Deghoobia . . . . 17^.^.9 449 

See Ehebatohtodeb Ghose] y. Pooero Chun- 
dee Boy . . . ' .. 2 W*. R .9 258 

369. — _ Evidence of land being 

lakMraj.— of rent-free .saweze?.— The pro- 
duction of a Iakhiraj saiiad is not necessary to prove 
that land is held rent-free. The fact may be legally 
established by long and uniiiterrnpted possession with- 
out payment of rent, raising the presumption that 


( 4211 ) 


mmBT Of CASES, 


c 4213 ) 


35. EESUMPTION AND ASSESSMENT | 

— continued* ’ 

Evidence of land Tbeing lakMraj— 

, , nued, 

the land liad been held rent-free from the decennial 
settlement. Dhunpct Sinoh v. Ritssomoybe 
Chowdhbaif . . . 10 W. E,, 461 

37 Q^ Suit for rent 

— If no rent bas ever been paid for land, this is primd 
facie strong proof of a de facto exemption protected 
by limitation. The party claiming the rent must 
satisfy the Court that the remedy is not affected by 
lapse of time, and that the land was held for some 
service due and rendered to the zemindur, or otherwise 
by the zemindar*s permission. If the holding were 
merely permissive it could not prejudice the zemin- 
dar's right. Aiii Btjx v, Boop Kooeb 

[2 1^, W., 106 

36. SALE OF GOODS. 

371 . Sale of goods by sample.— 

J^roof of ineqtiality of sample* — In a sale of goods 
hy sample, the onus is on the party alleging that the 
goods are not equal to sample. Isheea Yaeit 
Mills Company <o, Abdool Ktteeeem 

[Bourke, O. C., 276 

37. SALE FOB ABBEARS OF REVENUE. 

372 . Suit by purchaser.— 

Irances, — Title, — Tossession. — In a suit by an auc- 
tion-purchaser of a permanently-settled estate to re- 
cover certain julkurs, of which the defendants had 
been admittedly in possession for nearly fifty years, 
and which they claimed as incidents to a tenure which 
existed before the date of the permanent settlement, 
it was held that the onus was on the plaintiff to prove 
his title afiirmatively. Foebes u. Meee Mahomed 
Hossein . 12 B. L. B., P. C., 210 : 20jW. B,, 44 

373. iSuit for rents 

and profits of uncultivated land brought into cultU 
nation, — Suit by purchaser of a mootah at a sale for 
arrears of revenue for the rents and profits of a hamlet, 
consisting of lands which, when uncultivated, were 
given by the then zemindar to the defendant (respond- 
ent). The plaintiff alleged that the lands were in- 
cluded in the assets upon which the permanent assess- 
ment was fixed, hut being unable to prove his allega- 
tion, his suit was dismissed. Vencata Niladey 
R ow V, VuTCEAVOY Venoatapftty Haj 

[5 W. B., P. C., 80 

374. Incumbrance. — Act XI of 

1859, s, 54 , — Where the surrounding circumstances 
suggest the creation of a bond fide incumbrance exe- 
cuted in contemplation of an impending sale for 
arrears of revenue which would be protected by sec- 
tion 54 of Act XI of 1859, it is for the party setting 
up such incumbrance to establish its bond fide charac- 
ter. , MoNOHBE MoOKBEJEE «. JOYEISHEN MOO- 
KSEJBE . . . , . 5W.B., 1 


37- SALK FOE AllREAES OF EEVENITfi 

375. , — Claim to proteetlom from 

ejectment by auetion-purcfiaeBr.-«w*lc# XI 
ISBBf s, S7 , — Where a ryot claims pr«de.ctiti!i from 
ejectment by an auction- purchaser under Ww prfwiso 
to section 37, Act XX of 1859, the onus is on tlic ryiit 
to prove the character of his holdii^g. Domuk Loll 

V, Phhmhn SiNaE . W. B., 18M» Act X, 130 

38. SALE FOE AEEBABS OF RENT. * 

370. Ejectment, Suit for.— 

Avoidance of under-tenure. — Jmen mbrance^-^-Iieng. 
Act VllloflSm, ss, 59,00, 68,— In a suit by the 
purchaser of an under-tenure, under sections 59 and OU 
of the Rent Act (Bengal Act VIII of 1869), to obtain 
possession of lands held by the defendant, ontlie ground 
that the holdings are incumbrances which have accrued 
thereon hy an authorised act of the pi*evions holder 
of the under-tenure, it lies upon the plaintiff to sho^v 
that the defendant's holdings are such incumbrances 
as the plaintiff is entitled to avoid under section OS 
of the Rent Act. Gobind Nath 8haha Chow- 
DHTJBi V, Reily . . I. L, B., 13 Calc., 1 

377. Suit to set aside putni 

sale. — Irregularity, — Xon-sermce of notice. — Troof 
of service. — Evidence Acts. 106.— In a suit against 
a zemindar to set aside the sale of a putni teisrare 
under Regulation VIII of 1819 on the grotmd of 
nonservice of notice, the onus of proving service lies 
on the defendant according to the spirit of section 
106 of the Evidence Act. Dooeg-a Chuen Shema 
Chowdhey V. Najimooddeen . 21 W. B., 807 

39.' SALE IN EXECUTION OP DECREE. 

37S. Suit to set aside sale. — 

Irregularity . — When a judgment-debtor sues to set 
aside a sale in execution of a decree, on the ground 
of irregularity, the onus of proving the irregularity 
is on him. Nuebsa v. Mahomed Akbae Gazee 

[2 W. E., 74 

Mohesh Naeain Sing-h v. Ktshnanitnd Mtssek 
[Marsh., 692 : 2 Ind. Jur., O. S., I 
5 W. B.,' P. C., 7 : 9 Moore's I. A., 324 • 

379. Fraud, Froqf 

of.— Irregularity . — In a suit to set aside an execu- 
tion sale on the ground of fraud, the onus -probandi 
rests on the plaintiff to prove his allegation; mere 
irregularity in the issue of processes will not of itself 
prove fraud, even where the auction-bids were so 
small as to excite suspicion. Khbeeeijn v. Sufee- 
HBN ... . . ■■24W,.B.,,3.80'. 

380., ^ ^ — - ' ' ' ■■ FfQof"Of.wre*> 

gularity.— Non-affixing of notices previous to sale, 
— Several years after the purchase by the defendant 
of immoveable property at a sale in execution of a 
decree, the judgment-debtor sued this purchaser for 
the lands, on the ground, amongst others, that the 
notices required by Bengal Regulation XX of 1795, 
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39. SALE IN EXECUTION OF DECREE 

— continued. 

Suit to set aside BBlB'—contimied* 

section 12, had not been affixed previous to the sale. 
Held that the onus of proving the default in affixing 
the notices lay upon the plaintiffi, the judgnient- 
debtor. MonESH Naeaiw Sing-h v. Kishnanuhi> 
Misskr . Marsh., 592 : 2 Ind. Jur., O. S., 1 
[5 *W. K., P. 7 : 9 Moore’s I. A., 324 

m 

381. — — ^ Allegation of 

fraud. — Knowledge of fraud. — In a suit to set aside 
a sale in execution of decree on the ground of fraud, 
where the plaintiff alleges the fraud only came to his 
knowledge at a certain time,— that the burden 
of proving such knowdedge on the part of the plain- 
tiffs, prior to the time stated by them, lay on the 
defendants. Natha Singh v. Jodha Singh 

[I. li. R., 6 All., 406 

S82. Bona fides,—~ 

In execution of a decree, the judgment-debtor’s 
right, title, and interest in a certain property were 
attached. The plaintiff thereupon preferred a claim 
under conveyances from the judgment-debtor j but it 
w^as rejected, and the property was sold. The judg- 
ment-creditor purchased the same at the auction and 
sold it to the defendant, who ousted the plaintiff, 
■^o thereupon sued to recover possession under his 
conveyance. Keld that the onus was not entirely 
on the plaintiff to prove the hona fides of the sale, 
but that the evidence adduced by the defendant 
should be examined also. Debi v. Madan Mohan 
Singh .... 2 B. Ij. B., A. O., 326 

383. - But chase by 

grand-daughter from grandmother, — Stranger pur- 
chasing bond fide. — Broof of bona fides. — When a 
grand-daughter purchases from a grandmother, and 
attempts to oust a stranger who purchased bond fide 
and without notice, full and satisfactory proof of the 
hona fides of the transaction is necessary, even 
though no motive for fraud is proved. Imbad Hos- 
SEIN V . Alikoonnissa, Dabee Dutt Missek V . 
Alikoonnissa , . . W. R., F. B., 77 

SS4:, Broof of want 

of bona fides. — Suspicion. — In a suit to have a pur- 
chase made at an execution sale set aside on the 
ground tliat it was not bond fide but collusive, the 
burden of proof is upon the plaintiff, and it is not 
sufficient for him only to show circumstances which 
create a suspicion of the hona fides of the transac- 
tion But in a suit for possession of land and for a 
declaration of plaintiff’s title by virtue of purchase, 
it is not sufficient for him to produce a deed executed 
by a judgment-debtor : the plaintiff must free his 
case of such suspicions as may arise from his own 
position with reference to the vendor, and from any 
such circumstance as the improbability of such a 
purchase having been made, lioop R-am Dass 
Saseeeam Nath Kxjemoeijs • 23 W. R., 141 

See Golhohnath Ghosb a. Seeenath Bose 

24 W. R.,209 


OINXTS PROBAINDI— 

40. SERVICE OF SUMMONS. 

385. Application ’ to set aside 

ex parte decree. — Broof of service of summons.--' 
Where a judgment- debtor applies to set aside an 
eas parte judgment on the ground that there was no 
effectual service of summons upon him, he should be 
called upon to give his evidence or to make out a 
primd facie case. Khijbebbun Lall v. Chttttbe- 
DHABEE Lall . . . . .21 W. R., 242 

Jhutoo Koeb «. LtiLiTA ICoEB . 22 W. R., 423 

41. TRUST, REVOCATION OF— • 

388 , Religious endowment. — 

Broof of revocation. — Limitation . — In 1813 certain 
lands were dedicated by deed to the religious service 
of an idol, and in 1820 that dedication was confirmed 
in a partition- deed. The plaintiff sued to set aside 
alienations of the property and to have the trusts of 
the dedication-deeds declared. The holders of the 
property alleged that a subsequent partition-deed had 
been executed in 1845, and that the dealings of the 
family had shown an intention to revoke the trusts. 
Seld that it lay upon the holders to prove the re- 
vocation of the trusts, and that, on failure to do so, 
they could not set up the law of limitation in answer 
to the plaintiff’s suit. Jugghtmoheeneb Dossee 

V. SOKHEEMONEB DoSSEE 

[10 B. L. B., 19 : 17 W. R., 41 
14 Moore’s I. A., 289 

42. VALUATION OF SUIT. 

387 , Assertion by defendant 

that suit is over-valaed.— When the defendant 
asserts that a suit is over-valued, the onus of provino* 
the truth of his assertion lies on him. Uma Sankab 
Roy Chowbhry v. Manshe Ali Khan 

[5 B. L. R., Ap., 6 : 13 W. R., 327 

43. WITNESS. 

388, Refusal to come into Court 

as witness. — Presumption. — In a suit to recover 
possession of land claimed by virtue of a sanad 
from a rajah, in which plaintiff gave primd facie 
evidence of the authenticity of the sanad and sub- 
poenaed the rajah to prove it, it was held that the 
low^er Court did very right in considering the plaintiff's 
testimony to he strengthened by defendant’s (rajah’s) 
refusal to come into Court wdth his own story and 
that the onus lay on the rajah to rebut the plaintiff’s 
evidence, or to prove minority or other personal dis- 
qualification. Radha Kisro Sing Deo v. Gfba- 
DHUE Baneejee . , ,8 W. R,5 453 

44. WRONGFUL CONVERSION. 

389 , ^ Suit for wrongful conver- 

sion of timber. — Bailure to prove actual or 
constructive possession, — In a suit under the Civil 
Procedure Code, in which the plaintiffs allege that 

1 the defendants wrongfully and forcibly took away 




> 
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Suit for wrongful conirersioii. of timber 

■-•-^eonUnued* ' ' 

and were detaining timber wliicli bad been in tbe 
plahitiis^constiiictive possession, and to wbicb tbey 
are entitled, and tlie relief asked for is tbe restitu- 
tion of tbe timber with costs of suit, if it be proved 
tliat tbe defendants bad forcibly and wrongfully 
tafeen property in tbe plaintiffs’ actual or construct- 
ive possession, it would then be for tbe defendants 
to show that they were entitled to tbe timber. In 
the present case, the plaintiffs having failed to show 
their possession of the timber or tbe forcible or wrong- 
ful dispossession or conversion of the goods, and 
the defendants having made good their title to the 
timber, — Held that the judgment should have been 
for tbe defendants. Skadden 'O, Todd, Pindiay, 
&Co. . . . . . 7 W.Bi, 286 

45. MISCELLANEOUS CASES. 

390, p,y pnreliaser of tora 

garas bak. — JBvidence of alienahility , — Suit by 
the purchaser of a certain annual ])ayment by Gov- 
ernment, called tora garas buk, sold in satisfaction 
of a decree. Held that the onus ■vvas on the Govern- 
ment to prove that there was something in the nature 
of this payment which made it incapable of aliena- 
tion, and that the Government had failed to give 
such proof. Shxtmbhoo Lall Giedhur Lael v. 
COEEECTOB OE SURAT 

[4 W. B,, F. a, 55 : 8 Moore’s I. A., 1 

391 , Sxiit for closing new road 

and opening old 0'n.e.---Title.— -Trespass.— \i\ a 
suit for closing a new road opened by the defendants 
through the land of the plaintiff, and for opening an 
old road which bad been closed by the defendants, — 
Held that the only question wdiicli can be tried in 
the suit is, 'whether the defendants have trespassed 
on the land of the plaintiff by opening a road. Tbe 
onus is upon the plaintiff to prove that the land 
belongs to him. HiRA Chard Baneejeb v. Shama 
Charak Chatterjee 

[3 B. I*. B., A. C., 351 : 12 W. B., 275 

392, — Admission of assets by- 

heir of deceased judgment-debtor . — Proof 
of extent of property. — When an heir of a deceased 
judgment-debtor admits possession of some of tbe 
latter’s property, the onus is on the heir and not on 
the decree-holder to prove the extent of that pro- 
perty. Mathrgirbe Debea tj. Gtjg-hn Chhndee 
Bhooy . , . . 2 W. B., Mis.; 41 

303. 

tax. — Manager, Possession as.’ 


Suit for share of income 
Suit for share of in- 
come tax by a co-sharer who, the lower Court found, 
■was the defendant’s manager. Held the mere 
production of a deed showing that the defendant had 
in it nominated other persons to collect the rents of 
her share, without proof of cessation of possession, did 
not shift tbe onus from the plaintiff of proving that 
be bad ceased to bold possession of tbe defendant’s 
share as her manager, or that the defendant, and not 
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Suit for share of income 
the plaintiff, bad actually celbvicd tin- 
■HATH GhOSE t). xlMEir MorKK 

[5 W. li, 1G8 

394 Suit for disturbance of 

kassi in his of&ce.—Proo/ of hgtddy if his ap- 
pointment as kazL — Where it was shown thul Oie 
plaintiff bad acted as Ka*/.i of Bombay bw more t ban 
twenty years, it was held, in an aetiim auaiusl the dt- 
fendaiit for disturbing tbe plaintiff in !iis office and 
tbei'eby depriving him of his fees, that the onus wuh 
on the defendant to show that tbe plaintiff had been 
illegally appointed; and on the defendant failing to 
show that, that the plaintiff was imtitltHl ti> succeed. 
Muhammad Yusstjb v. Say ad Ahmed 

[X Bom., Ap., Id 

395 , Stiit for share of Joint 

property under family arrangement. — Proof 
of cause of action . — A plaintiff suing for a share of 
joint property which she claimed under a family 
arrangement said to have been reduced to mating as 
an ikrarnamah, and upon the happening of the 
necessary conditions, it was held that the rules, •with 
regard to the onus of proof •which are applicable to a 
suit for a share of joint family property w*ere not 
directly applicable, and the plaintiff was bound to 
give some primd facie proof of her cause of acti^To. 
Bam Churder AIitter v. Kistoo Kamiree Dossee 

[10 W. B., 194 

393 , Su.it for share of zerait 

land under ticca pottah granted by co- 
sharers, — Hffeot of decision without jurisdiction. 
— Where, under a ticca pottah granted to him by 
several shareholders, plaintiff claimed the share of 
rent said to be due to him h^^ the defendant (an- 
other shareholder) in respect of the occupation, of a 
certain quantity of the zerait land which coiislilutcd 
the holding of the combined shareholders, and the 
defendant objected that the plaintifl;’s share U'as less 
than what he stated it to be , — Held that the burden 
of proving tbe extent of bis share lay on the ]ilaintiff. 
Ill sucli a case even a ryot resisting tiu' claim c?f a 
sbarebolder to rent would be entitled, if be bad 
good reason to do so, to make the plaintiff prove the 
amount of his share; and the only onus on an inter- 
venor wmilcl be to prove bond fide possession. A 
decision set aside by a superior Court as made with- 
out jurisdiction cannot have any ])robative fmve 
whatever between the parties. yooKiUAi' MiisSRE 
tj. Crowdy . . , . 19 W. B.., 285 

OFI3NIOHS OF JUDGES, MEMOBAM’DA 

OF— 


See JUDGMERT- 
AMOURTS TO- 


-Citib Cases — Whau. 


[B.D. B., SUP.V 0 I, 774 

OPIUM, IDDEGAD FOSSESSIOIN OF— 
See Act XIII or 1867, s. 20. 

[8 B. D. B., Ap*, 7 
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OPIlIM, lliLSaAIi' FOSSESSI^^ OP— 

epnPmued, 

' 1 . . ■■■■■ 1 — — . Bom. Ueg. XXI ' of 1827, s. 

4. — Keeping smuggled opmm.^Bmtenoe on oon~ 
motion , — Where more than one person is convicted 
under section 4, “Eegiilation XXI of 1827 (Bombay), 
of l 5 ;eepin£f sninggled opium, eacb of the convicts is 
l-aole to • the whole penalty therein imposed, — mz,^ 
the forfeiture of double the value of the opimmand 
double the amount of the duty leviable thereon. 
Eeg-. 72, Vakhatohand , , . 1 Bom., 50 

• But this was overruled by the following case, 
which approved of the case of Reg, v. Rajgur Venee-- 
gur, 3 Moore's Fouz, Rep,, 673, and held that where 
several persons knowingly harbour, keep, or conceal 
a parcel of smuggled opium, one penalty of double 
the value of such opium and of double the amount of 
duty leviable upon it only is recoverable, under Re- 
gulation XXI of 1827, section 4, Reg-. ?). Showdab 

* 0HEKAE . . . ,7 Bom., Or., 39 

2, Act XXI of 1856, s. 53. — JPos- 

session hy servant.-— opium was found in the 
possession of a person who was a servant of the ac- 
cused, and who alleged that he obtained it from the 
wife of the accused, and that the wifeliad purchased 
it from an opium cultivator, it was held that the 
accused could not be convicted under section 53, Act 
XXI of 1856, as it had not been shown that the pur- 
chase by his wife was authorised by the accused, and 

^**siierefore her possession of the opium or that of the 
servant could not be considered the possession of the 
accused. Que'EjSF m Gxjnesh Mana 

' . , , [20 W. B., Or., 54 

OPIUM, mUEGAla SALE OP— 

Act XXI OE 1856, s. 38. 

[16 W.R, Cr.,69 

2 , — — — — .. Xiialbility of master for act of 
servant.— I of 1878, s. i?.-— Contrary to the 
conditions of his master^ s opium license, the servant 
sold a preparation of opium between sunset and sun- 
rise. The master was not present, and there was no 
evidence to show that he had directly or otherwise 
authorised the illegal sale. Seld that the master 
was not liable to a penalty under section 9 of Act I 
of 1878. In the mattee oe Bhoobtjn Chunder 
Shaw . . . ■ . 11 0. L. B., 464 

/ OPIUM ACT, I OP, 1878. 

Rreach of license under. — Rang. Act 

IV of 1866, ss. 36, 37, 39, m.—Reng. Act II of 1876, 
—Beng. JExcise Act, VII of 187S. — Liahilitg of 
master for servant's hreacli of license. — A., who 
held a certiheate under Act VII of 1878 (The Excise 
Act) from the Bepiity Commissioner of Police that 
he was entitled to a license from the Collector to sell 
muddut upon the conditions set forth therein, obtain- 
ed such a license from the Collector under Act I of 
1S7S (The Opium Act) upon the conditions mentioned. 
Ho license was granted by the Deputy Commissioner 
of Police, it not being usual for licenses to be grant- 
ed by the police where a license had been issued by 
the Coiiector upon a certificate from the Deputy 


OPIUM ACT, I OW 

Commissioner. A. was charged under section 49 of • 
Act iV of 1886 [as amended by Bengal Act II of 
i 876]with a breach of the conditions, not of the license, 
hut of the certificate, the act complained of having 
been committed by A.'s servant, JSeld that the sale 
of muddut is regulated by Act I of 1878, and there- 
fore no license from the Commissioner of Police for 
the sale of muddut was requisite under sections 36 
and 37 of Act IV of 1866. jteld, further, that section 
39 of Act IV of 1866 applied to the case, and that 
under that section a license from the Deputy Com- 
missioner of Police was necessary for the sale of mud- 
dnt, and accordingly that^., although he had obtained 
a cei'tificate from the Deputy Commissioner of Police 
entitling him to a license under Act I .of 1878, was 
liable to punishment by reason of his not having, 
under section 39 of Act IV of 1866, also obtained a 
certificate from the Deputy Commissioner. See In 
re Rlioohun Chunder SJiaiv, 11 Q.L. R., d64, Davis 
V. KoYiiASH Chhnhee Ghose . 13 C. B. B., 336 

OBAB EYIDEBTCE. 

See Cases under Evidence — Parol Evi- 
dence. 

See Cases under Witness. 

OBDEB ABBOWIIHG COMMISSION 
TO ADMINISTRATOR GENEBAB. 

See Letters Patent, High Court, cl. 15. 

[I. B. B., 1 Mad., 148 

ORDER AS TO MESNE PBOPITS AND 
COSTS OP EXECUTION. 

See Appeal — Execution op Decree — 
Question in Execution. 

[I. B. B., 2 Bom., 553 
I. B. B„ 5 Calc., 50 

OBDEB PIXING AMOUNT OP COURT 
PEE CHABGEABBE ON PBAINT. 

See Appeal — Acts — Court Pees Act, 

1870 • I. B. B., 2 Bom., 145, 219 

ORDER IN CONPOBMITY WITH 

agreement OP PARTIES. 

See Estoppel-Estoppel, by Deeds and 
OTHER Documents. 

[I. B. B., 5 Calc., 27 

OBDEB IN EXECUTION OP DE- 
CREE. 

See Cases under Appeal— Execution 
OP Decrees. 

See Civil Procedure Code, 1877-1882, 

s. 2 . . I. B. B., 3 Calc., 662 

See Cases under Res Judicata — Orders 
IN Execution op Decree. 



DIGEST OF CASES. 


OB, BEE EBJEOTIWO AEPBICAflOlf 
EOR EXECtlTIO^r OF BEOBEB OH 
GEOtrEB OF UMITAWOM. 

Seelllv^s J m iCAm—t )ra>E 1 5 >lx lyv tw 
OF Deceeb ' ♦ EL* R.| S Ciiic.j 47 


ORDER m BXBCBTIOH OF DECREE 

- — continued* 

See Special Appeal — Orders Subject to 
■ Appeal '. B. L. B., Sup. VoI., Ap,,.! 

[1 lud. Jm% O. S., 50, 08 
0 Bom., A. C., 205 
4 Mad., 32 
X D. R., 1 Mad., 401 
X X. B., 11 Calc., 169 

See Special Appeal— Small Cause Court 
Suits . . . 12 B K R., 261 

[X L. R., 2 AIL, 112 
8W. R.,il2 
12W.R.,86 


ORDER .EEXECTIHO AFPLICATIOK 
. FOE .REGISTBATIOH. 

■ See Begi'STeatiok Act, 18*77, fi. 77 (I87X 
. s.;76) ' . .X X. B., a Cale., 131 

See Retiew— Orders Subject to R ns\ ■ 
[X L. B., 2 Gale., 131 


ORDER BEJECTIHG APFXICATIOIf 
TO BE DEOXAEED AM IMSOXVBMT, 

See Appeal— Orders. 

[XX.B.,4Galc.,888 
X X. B., 5 Calc., 719 
I. X. B.., 6 Calc., IBS 
I. X. B., 2 Mad., 219 


ORDER «MADE OM APPEAX.’» 

See A PINEAL TO Privy Council — Cases in 
WHICH APPEAL LIES— Appealable Or- 
ders . . . 13B.X. B., 103 

[1 B. X. B., P. B., 1 


ORDER OF CBIMIMAX COURT OB- 
TAIMED OM A MISSTATEMEMT OF 
FACTS. 

See Review— Criminal Cases. 

[9 B. X. R., 842 


ORDER EEJEOTIMG APPXICATIOM 
TO SET ASIDE EX PARTE DECREE, 

See Cases under Appeal — Ex parte 
Cases. ' . 


ORDER OF EXECUTIVE MATURE. 

See Superintendence op Hig-h Court — 
Charter Act, s. 15— Criminal Cases, 
[10 B. X. R., Ap., 4 


ORDER EEMAMDIMG CASE FOE EE- 
TBIAX. ^ 

See Appeal to Privy Council— Cases in 
WHICH Appeal lies— Appealable Or- 
ders . . X X. E., 1 AIL, 726 


ORDER OF MAGISTRATE DISMISS- 
IMG MIMISTERIAX OFFICER. 

See Appeal— Orders. 

[3 B. L. R., A. C., 370 


ORDER SUBSTITUTIMG OME JUDG- 
MEMT-DEBTOB FOR AMOTHEB. 

See Injunction— Special Cases— Execu- 
tion OP Decree . X X. R., 5 Gale., 86 

See Limitation Act, 1877, art. 18 (1871. 
ART. 15) ■ . X X. R., 5 Calc., 86 


ORDER OF MAGISTRATE IM RES- 
PECT OF MUISAMCE. 

See Declaratory Decree, Suit poe — 
Orders op Criminal Court. 

[6 B. X. R., 643 
See Cases under Jurisdiction op Civil 
Court— Maoistrate's Orders, Inter- 

PERENCB WITH— 

See Cases under Nuisance. 


ORDER AMD DISPOSITIOM, 

See Cases under Insolvency^ — Order 
AND Disposition. 


ORDER OF MAGISTRATE IM RES- 
PECT OF POSSESSIOM. 

See Cases under Possession, Order op 
Criminal Court as to— 

ORDER REFUSIMG ATTACHMEMT IM 
EXEOUTIOM OF DECREE. 

See Appeal — Riq-ht of Appeal, Eppect 
OP Eepeal on . I. X. R., 1 AIL, 668 

ORDER REFUSIMG TO ADMIT SPE- 
CIAX APPEAR. 

See Review— Orders Subject to Be- 
txew . 10B.X.B„155,156,not;e 


See Cases under Appeal— Orders. 


ORDERS IM EXEOUTIOM ' OF DE- 
CREE OF PRIVY COUMCIX. 

See Appeal to Privy Council— Cases in 
WHICH' Appeal lies— Faluation ov 
Appeal . B. X, B., 8up. VoL, 747 
[5 B. X. R., 605 


ORIGIMAX SIDE OF HIGH COURT, 
CBIMIMAX. 

See Superintendence of High Court- 
Charter Act, s. 15— Criminal Cases. 
[7 B. L. R., 244, note ; 250, note 
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obightad side of hi&h court, 

ROWEBS OF JUDGE SITTING OE— 

, See „ CEETmCATE ,OE ADMIS'ISm.ATIOl?' — 

■ ' CaNCEIiHEHT :OB E'EOAjDIi. OF CbETIEI- 
OATE: .. ; ' . • Ap., 21 

: 0^1011^^1.' side:.' of HIGH' COURT, 

, BIGHT': TO PIiEAU IH— ' ■ 

■ ' ^ See Ecebs oe Hig-H' Coitbt, . Madeas. ^ 

[T li. B., 1 Mad., 24 

OUBH CIYIIi COURTS ACT, XIII OP 

.1870, a 27. 

See Biyoece Act, s. 3, 

[I. Ii. B., 4 All., 306 

OUBH .ESTATES ACT, I.OE I860., 

Wile— C oNSTEtrcrioiir. 

[I. I.. B., 10 Cale., 482 

Limitation,, — Suit for redemption 

of mortgage, — Under Act I of 1869 a suit for re- 
demption is not barred where the instrument of 
mortgage fixes a term within which the mortgage 
might be redeemed, and such term did not expire 
before 13th February 1856. Kishbn' Butt Ram 
Panpax «j. Babendab Bahadoob Singh 

, [H B., 3 I. A., 85 

2. — — — Interest of registered talook- 
dar.-— Trws;Jee.— An Oudh talook standing in - the 
name of X -S. as kabuliatdar, having been confiscated 
under Lord Canning’s proclamation of March 1858, 
was summarily settled with J, S. on the 24th April 
following. A talookdari sanad was granted to *7. 8., 
and he was subsequently registered as talookdar under 
the provisions of Act I of 1869. In a suit against 
J. S, by ' persons alleging themselves to be joint in 
family and estate with him, to have their interest in 
the talook declared, held by the Commissioner of 
Seetapore, in Oudh, confirming the decision of the 
settlement ofScer, that, under Act I of 1869, the 
defendant was protected by his sanad against any 
claim of the plaintiffs in respect of the talook. Held 
by tbe Privy Council, on appeal, that as a person who 
has been registered as a talookdar under Act I of 1869, 
and has. thereby acquired a talookdari right in the 
whole property, may, nevertheless, have made himself 
a trustee of a portion of the beneficial interest in 
lands comprised within the talook for another, and be 
liable to account accordingly, the suit must be re- 
manded for trial as to whether the defendant had 
agreed, or become bound, to hold the villages com- 
prised in the suminary settlement and sanad, or the 
rents and profits thereof, in trust for the plaintiff's. 
Eabdeo Bux «3. Jawahib Singh 

[I. 'll. E., 3 Calc., 522 : Ii. E., 4 I. A., 178 

Meld by the Privy Council after remand, that Act 
I of 1869, which was passed before tbe suit was 
decided by the Court of first instance, did not operate 
80 as to cliange the relative conditions of the parties, 
and to put an end to the trust upon which the defend-' 
ant had previously held the estate. The estate in 
his hands remained thereafter subject to tbe trust, 
and there can be no difference in this respect between 

HI " . . 


OUBH ESTATES ACT, X OF 1860.~Iii- 

tere^t of registered talooRdar— 
an express trust and a trust implied or presumed 
from a fair and reasonable interpretation of the acts 
and declarations of the defendant. Haeeeo Bitx 
‘Jawahib Singh . ^ . .■ L. B., 6 I. A.,, 161 

3 . — Title under sanad from Gov- 

ernment. — Trustee. — Although a sanad granted by 
the Goyernment of India subsequent to tbe procla- 
mation of March 1858, of an estate in Oudh, confers 
an absolute legal title on the grantee, such grantee 
may, nevertheless, by an express declaration of trust, 
or by an agreement to hold in trust, constitute him- 
self a trustee of the estate for a third party. Shebb 
Bahahttb Singh ??. Dubiao Kfab 

[I. L. B., 3 Gale., 645 

4^ Mortgage. — Lirt semindari ,- — 

Settlemeni. — TJnder-proprietarg rights. — Sub-settle- 
ment. — MaliJeana. — Act XJTFJ of 1866. — ^An estate 
in Oudh, which had been conffscated under Lord 
Canning’s proclamation of the 15t;h March 1858, was 
granted to B. as talookdar. 0. S., who at the date of 
the proclamation Was in possession of the estate as 
mortgagee ‘^with hirt zeinindari rights,^’ under a 
conditional deed of sale from the former owner, was 
thereupon dispossessed, and H. put into possession. 
Failing in other attempts to recover possession, G. S. 
brought a claim, in which he asserted proprietary 
right as mortgagee, and prayed that the regular set- 
tlement might be made with him. The claim was 
dismissed by the settlement officer as being for a 
direct settlement of a superior proprietary right, and 
as such barred by tbe Oudh Estates Act, No. I of 
1869. On appeal to the Commissioner the claim was 
modified into one for a sub- settlement of an under- 
proprietary right, and a decree w”as made declaring 
the plaintiff’s under-proprietary zemindari title, and 
awarding him possession under tbe terms of the deed 
of conditional sale, till such time as the mortgage 
should be redeemed or the title perfected by fore- 
closure. On appeal to tbe Judicial Commissioner, 
this decree was reversed and the claim dismissed, on 
the ground that the effect of the mortgage- deed was 
to convey to the plaintiff, on the mortgage becoming 
absolute, tbe full proprietary title, and not merely a 
subordinate one. Meld by the Judicial Committee 
of the Privy Council, that the birt zemindari 
.rights,” which the mortgage purported to convey, 
implied a merely subordinate zemindari interest, and 
that the claim of the plaintiff to a sub-settlement 
was valid. Queere, — Whether, even if the interest 
intended to be conveyed by the mortgage was not in 
strictness sub-proprietary, a sub- settlement might 
not have been supported. QucBre^ — Whether, under 
Act XXVI of 1866, B, as talookdar was entitled 
to malikana. Goubi Sitnkeb <y. Mahabaja ob 
Biteeameobe . . I. Ii. B ,9 4 Oale., 830 

■ ■ [X,.B.,6I.A.,I 

— ^ ss. 2 and Summatg 

settlement with member of Joint Hindu familg gov- 
erned by Mitahshara law, — E%ght of alienation.---- 
Will.— Custom as to partition. — By the 8th para- 
graph of the Oudh proclamation of March 1858, it 
was declared that <?. L. (at that time deceased) 

6t 
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OUDH '.ESTATES ACT, I OE 1869, ss. 2 
aAd 16-19 — wntimed, 

zemindar of Monmwan, and others, were thencefor- 
ward the sole hereditary proprietors of the lands 
which they held when Oudh came under British rule, 
and which form part of the subject of these suits. 
Summary settlements of the said lands were subse- 
quently made with G-, S, (one of the sons of C. Z.) 
by the Government between the 1st April 1858 and 
the 10th October 1859; a talookdari sanad was 
granted to bim before the passing of Act I of 18G9 ; 
and he entered into a kabiiliat for the same. His 
name was not entered in the second schedule annexed 
to the Act, but (7. Z/s was. By a docmnent dated 7th 
February 1860, relating to property in the district of 
Oonao, and by other documents similar in effect re- 
lating to property in other districts, 0-, 8, directed 
as follows : “ I have been requested by Government to 
submit an application on the subject of primogeni- 
ture, with a view that the talooka may not be split 
into pieces as I would wish. Now the cusiom that 
has been followed in my family for generations past is 
this : that the eldest member of the family continues 
to he the head, while the others remain obedient to 
him ; but every one possesses a share in the talooka. 
Under the custom of the family the other brothers 
are at liberty to have their shares separated should 
they wish it. The head has no power under the old 
custom to alienate the estate without consulting 
every sharer. I therefore wish that the old custom 
of maintaining the share of each shareholder he pre- 
served, in opposition to the one in accordance with 
which one member of the family is allowed to suc- 
ceed.’’ In suits for partition amongst the descend- 
ants of C. Z.y and of his brother, who together con- 
stituted a Hindu joint family governed by the Mitak- 
shara law, all the property the subject of the suits 
having been found to be tbe joint property of tbe 
said family, it was contended on behalf of the appel- 
lants in the first appeal that all the estates included 
in the sanad to their father G* S,, and summary 
settlements, whether previously joint property of the 
family or not, became the separate self-acquired pro- 
perty of G, ; that he was the sole malgoozar there- 
of ; and that he and his sons were the sole beneficial 
owners of it, and that he had no power to transfer it 
by will or by alienation inter vivos, Meld that the 
sanad and summary settlements were a mere grant 
by the Government to one member of the family of 
property which belonged to the family jointly, and 
were not intended to enure to the sole benefit of the 
grantee, and did not affect the rights of the family. 
As regards such property granted to 8. (if any) 
which was not previously part of the family estates, 
it was granted for services presumably rendered with 
the use of the joint family funds, and could not 
therefore be separate self-acquired property within 
the meaning of the Hindu law. Meld, also, that 
assuming any portion of such property to have been 
self -acquired by G, 8., he must, in consequence of 
Act I of 1869, be deemed to have acquired therein 
a permanent heritable and transferable right, and 
had power by will, or alienation inter vivos, to trans- 
fer the same. Meld, further, that the document of the 
7th February 1860 and other similar documents, so 
far as they related to the property in Oudh, amounted 


OUBH ESTATES ACT, I OF 1860, ss* 2 
and 16-19 — continMd* 

to a will wutluri the definition r»f Ael ! of IHofh 
section 2. Taken in cinijuiutirm with oilier duca* 
ments, and having regard to ^ flu* aein of dlffi'n’nt 
members of the family mnh'r il, the inume 
to evidence of an alienatimi 'initr vitM a huh in 

G, 8/s lifeiiviu* transiVrred the propi-rty to iUv 
family to be held as joint family property, 
lG-19 of Act I of 18G9 have no retfospec.tive effecu 
HTTBPTIESHAn V» ShBO DyAI. IUH SAIIOY SlIRi) 
Byal. Baumokitk'd V, S um Dyai*. K a m Ha hoy v. 
Balmokubb 

[II. B., 8 1. A., 259 : 26 W. B,, 65 

^ ss. 3, 4, 8, & 22* 

See Sakab. 

[li. B.., 6 1. A., 1 ; 1 O. Il* K., SIS 

1, — ... gj, S,--^TalooMar in ilie second 

list — Estate descending to single Imr, — Primogem* 
tnre. — In the .Oudh Estates Act, I of 1869, rides 
were laid down as to the title of talookdars whose 
estates the Government had created, and as to the 
mode of succession thereto. On a question wdiether 
or not a talook, to which the Act w'as applicable, 
descended according to the rules of lineal primogeni- 
ture, — Meld that where k talookdar’s name wns en- 
tered in the second, but not in the third, of the lists 
maintained under the above Act, the estate, although 
it was to descend to a single heir, was not to be con- 
sidered as passing according to the rules of lineal 
primogeniture. AohaIi Eam n. Udai Paetab AbBIYA 
DaT SiNCrH 

[I. L. E., 10 Calc., 511: L. E., II I. A*, 51 

2 , and ss. 9 & 10 . — Eemgmiiom 

of trust — Notwithstanding the confiscation of land 
in Oudh, followed by its restoration under the Gov- 
ernment order of 11th March 1858, affirming the 
absolute title of those wuth whom summary settle- 
ments had been made, and the granting of sanads to 
the latter persons, wfitli full power of alienation, 
confirmed by the Oudh Estates Act, 1869, the 
legal owner may, either by express agreement or by 
his conduct, constitute himself a trustee for others 
as to the whole or part of the beneficial interest in 
the land, the subject of such restoration, settlement, 
and sanad. Eamastani) Ivxtae v. Eaghunath 
Kuae. Anaitt Bahabue Singh v, Eagiibnact 
Kuae * I. E* E., a Calc., 769 : 11 0* L. B., MB 

3 , — and ss. 11 & la— Will of a 

taloolcdar. — Customary ride of succession in a family 
to im^artihle estate. — Primogeniture, — However 
true it may ho that, if there is absolutely nothing to 
guide to any other conclusion, impartible estate will 
descend in a family according to the rule of primo- 
geniture, evidence may establish the usage in a 
family to be that, of several sons, one son," selected 
without reference to primogeniture, succeeds to the 
impartible estate. The eldest of three brothers had suc- 
ceeded to an impartible family estate, and to a tolook, 
also impartible, which had been, during the lifetime 
of their father, entered in the first and second, but 
not in the third, of the lists prepared in conformity 
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OtJBH ESm5i?ES ACT, I OF“18G9, s. 8 

■ ^3id..ss. 11 Gc lB--continued, ■ , , 

witli section 8 ., of the Oudli Estates^ Act, I of 1869. 
Before his death ^his eldest brother iisade ah- instru- 
ment registered as a will, but using the word.^^tanr- 
lik,” and stamped as a deed -whereby he ^gave the 
talqok to the third brother, reserving an interest' in 
the whole for his own life, and in half for, any son , 
that might be born to him, -with maintenance to his. 
wife on her becoming a widow, Seld^ with reference 
to the indicia of a testamentary character, there ' 
being provisions for contingencies which might not 
he ascertained till the death of the maker of the in-, 
.strnment, as compared with the technical matters 
attending it, that this instrument was not a transfer 
inter virosy hut was a will, and within the above Act. 
Seld^ also, on the objection that a will or declaration 
made by the father had fixed a mode of descent 
which could not be altered by his successor, that sec- 
tion 11 of the above Act, giving to every heir and 
legatee of a talookdar .power to transfer or to be- 
queath his estate, is not controlled by the proviso in 
section 19, declaring that nothing in that section 
shall aiffect wills made before *the passing of the 
Act. The impartible family property other than the 
talook descending, like the latter, to a single suc- 
cessor, one of these brothers, the question as to which 
of them that one should be, depended bn the custom 
of the family. On the evidence adduced as to the 
custom in this respect; the plainti:^, who was out of 
possession, and on whom, in order to make out his 
Hitle, was the burden of proving that the rule of 
primogeniture prevailed, failed to do so. Ishei 
Singh Baldbo Singh 

[I. li. B., 10 Gale., 792 : X.. B., li;!. A., 135 

— S. 10 * — Joint family under Mitalc^ 

Bhara laio, — Grant io member of talooJcdari. — Decla^ 
ration of trust, — In a suit by an adopted son against 
Ms father for a declaration of right with consequen- 
tial relief in a share of a certain estate, the defend- 
ant pleaded that he was absolute owner thereof, and 
in regard to two of the talooks named wns entered in 
the talookdar’ s list prepared under Act I of 1869. It 
appeared that under a number of family transactions 
the property in suit had been given to the defend- 
ant for such, interest and with such right of succes- 
sion to the plaxntifi‘ as by virtue of the law of the 
Mitakshara attaches to ancestral immoveable estate as 
between father and son. Meld that the plaint was 
entitled to a declaration to that effect, and that section 
10 was no bar to his assertion of the interest declared 
to be vested in him. Seth Jaidial v, Seth Sita 
Bam a • a a Xj# B.^ 3 Xa A.J 215 

13 , — "Pfrill of talooTcdar, — Com- 
pulsory registration oftvill devising talodJc, — Deposit 
of will distinct from registration lender Act VIII of 
1871, — A will devising a talook to a sister’s son of a 
talookdar in the lifetime of the talookdar’s brother is 
not excepted from the necessity of being registered 
under section 13 of the Oudh Estates Act, I of 1869, 
such sister’s son not being one of those who, in the 
event of the talookdar having died intestate, would 
lave succeeded to an interest in his estate, within the 
‘meaning of the .exceptions made in section 13, sub- 
section 1 of that Acti It may be doubted whether 


'.OUBH ESTATES ACT, I' OE 1869, s; IS" 

„ — ‘continued, 

th’d^-mere title to maintenance ’tvould he such an 
interest ” as would come within the meaning of the 
exceptions. The deposit of a will under Part IX of 
Act VIII of.,lS7ldoes not amount to the registration 
required by the above section of Act I of 1869. 
'Abdhi. Razzak V, Amie Haibae 
: . . [I. li. B., 10 Calc., 976: L. B., 11 1. A,, 121. 

: 5 ^ s, 23 ^ el, 4i,-^CQnduci of talooTc- 

dar ,as indicating Ms siiceessor, — Daughter's son,---- 
Where an Oudh talookdar, not having male issue, is 
shown, to have so exceptionally treated the son of a 
daughter .to ,give him in the family the place, con- 
sequence/ and pre-eminence which would naturally 
belong to a ^on‘of his own if one existed, and would 
not ordinarily be conceded to a daughter’s >on, and 
has thus indicated an intention .that the person so 
treated shall be his successor, such person will be 
brought within the enactment of the 4th clause of 
section 22, Act I of 1869. Circumstances affording 
evidence of Isucli an intention considered. Peetab 
Naeain Singh v, Subhao Kooee 

[I. L. B., 3 Calc., 626 : 1 0. Ii. B., 113 
Xi. B,, 4: X. A., 22S 

OUDH SUB-SETTXiEMEHT ACT (XXVI 
OP 1866). 

X, Dwight to stil -settlement. — Under- 

tenures held under contract, — Under-tenures held 
under contract, or under any arrangements from 
which a contract may be inferred, are mthin the 
definition of sub-proprietary rights given in the rules 
annexed to Act XXVI of 1866, and their holders are 
entitled to a sub- settlement. MAHAEAJiH oE Buii- 
EAMPOEE V. UmAN PAL SiNGH 

[B. B., 5 I. A., 225 

2. Under-proprietary right in 

Ovidih.,— ‘Settlement. — Circular Order, 29th January 
1861. — Birt sankalp and Iclmshust sanlcalp tenures, 
— A provision in the Chief Commissioner’s Circular 
Order of 29th January 1861 iu effect declares that, 
to found a claim to a birt tenure in Oudh, possession 
must he shown to have existed in 1855, the year be- 
fore annexation. This was assumed, for the purposes 
of this decision, to have had the force of law at the 
time when the Einancial Commissioner ruled, in Cir- 
cular Orders 5 and 6 of 5th June 1868, that ‘‘a 
claimant who cannot prove possession of his sankalp 
holding in 1262-63 Pusli (1854-55) has no locus 
standi in Court.” Whether rightly treated by the 
Oudh Courts as an enactment of limitation, or rather 
to he considered as a disability affecting title, this 
provision was repealed by the effect of Acts XVI of 
1865, section 5, and XIII of 1866, section 1, the suit 
of a birtiah becoming thereupon cognisable, notwith- 
standing that he might not have been in possession in 
1855. The words of limitation in the Circular Order 
apply to all birt tenures, including those that are 
termed sankalp,” when the latter are in the nature 
of birts. Buies I and II in the schedule of the Oudh 
Sub-Settlement Act, XXVI of 1866, held not to 
exclude the plaintiff, he having shown that lie, and 
those through whom he claimed, did not, in the 
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OTJDH SXTB-SETTLBMENT ACT (XXVI 
OE 1806).— Under-proprietary rigM in 

Oildli — oonriintied, 

words of those rules, hold the land, through pri- 
vilege, or hy favour of ‘ the taloohdar/ hut held by an 
under-proprietary right, under contract * puclia, with 
some degree of continuousness, since the village came 
into the talooka.” Deksi Bijai Sim ». Oopai, Dap 
Pandat « !• Ijt, R.5 6 Calc.j 218 : 6 O. Xi. 146 
[li. B., 7 I. A., 17 

3, EigM of tenant under talook- 

dari settlement.— re- 
sumption, — Absence of mder-proprietary right, 

At the confiscation and restoration of Oudh lands in j 
1858, it was intended to settle and restore, under 
regulation, to the talooMars, with certain exceptions, 
the talookdars’ rights, and also to protect as far as was 
necessary, hy sub-settlement or otherwise, the ^exist- 
ing rights of the occupiers ; but there is nothing to 
show any intention to advance beyond what the rights 
were at the time. Where the relation of talookdar 
and tenant at a rent of land within a talook has been 
shown to have existed at that date, and since the ten- 
ant cannot defeat the talookdar’s right of resumption 
on due notice, notwithstanding a lengthened duration 
of tenancy, he is entitled to an under-proprietary 
right, either on the ground that, by reason of this 
state of things having brought him within the mean- 
ing of paragraph 2 of the schedule to Act XXVI of 
1866, or on the ground that time and undisturbed 
enjoyment have ripened his holding into a species of 
ownership. The issues between the parties raising 
only the question of some form of proprietary right, 
still, if .the tenant had shown any right whatever to 
remain undisturbed by the talookclar such right would 
have been considered on .this appeal, and would have 
received effect. The allegation of a grant in perpe- 
tuity in 1826 at a rent to be varied according to the 
amount of revenue payable hy the talookclar, not hav- 
ing been proved, but the existence and origin of a 
tenancy having been' shown at a rent, paid down to 
the commencement of the suit , — Weld that length of 
enjoyment, coupled with such payment of rent, could 
give no greater force to the tenant's -right than it 
originally possessed. Eohak Sing^h v, Siteat 
Singh 

[I. Ii. E., 11 Cala, 318: Ii. E„ 12 I. A., 25 

OIJDE TALOOKBAES’ EELIEF ACT 
<XXIV OE 1870). 

— — S. Z, — Sypo theca Uon of lards 

under management. — A talookdar, the management of 
whose talook at the time was vested in an officer ap- 
pointed under section 3 of Act XXIV of 1870, made 
ail instrument purporting to hypothecate the talook 
to secure payment of money borrowed by him. Held 
that, as the document contained no personal contract 
to pay out of personal estate, or any estate other than 
the talook, it was unnecessary to consider whether a 
talookdar, whilst his talook is under management 
in pursuance of the provisions of the above Act, is 
competent to make a personal contract, this being 
only an hypothecation of the property falling within j 
section 4, clause 3 of the Act, and invalid within its | 
meaning. Nabotam Bass t). Sheo Pabgash Singh | 
[I. L. E., 10 Gala, 740 : B. E„ 11 I. A., 83 I 


OITBH TAIiOOKBAES* EBIiIBi* ACT 
fXKTV OE 1870)— 

Appeal ailmnml 

though presented after time, — Case in wlndi, having 
regard to exceptional circumstances and exceptional 
legislation, an appeal to the Commissioner of Division 
against a decision of a manager appointeil under the 
Oudh Talookdars’ Relief Act was held to have been 
rightly allowed, although preferred long after flu 
period of six weeks prescribed by section 10. 
appeared that the appellant in the Court below was a 
minor and incapable of exercising his right to appeal 
except through the manager, who himself xamle • 
the order appealed from, and that the respondents 
(present appellants), had, after the expiration of the 
said six weeks, themselves prayed for a judicial de- 
termination of substantially the same questions as 
were raised by the present appeal. Ramjisbas tt. 
Bhagwan Bax . .. Ii. 5 Ii A., 187 

— — — S. 25, — Manager not made party to * 

smt.’--Bffect on decree, — Where a manager of the 
estate had been appointed under the provisions of 
Act XXIV of 1870 (The Oudh Talookdars' Belief Act), 
but had not been made a party to a suit relating 
to the right to succeed to the talookdari, — Held that 
the omission did not, under section 25, affect the 
validity of the decree between the parties. Pebtab 
Naeain Singh v, Teiloxinath Singh 

[LI,.E.,11 Calc., 188: Ii. E.,UI. A„197 

OWHEES AWB OCOBPIEBS, EIH» " 
IMPOSED 03iir— 

See Bengal Municipal Act, III cm 1864, 

s. 67 . . . 8 B. I., E„ Ap., S 

OWHEESHIP, OTTElSTTIOlSr AS TO 
JOINT-OE SEVEBAL— 

See Hindu Law — Pabtition — Eequisitbs 

BOB FaBTITION. 

[I. Ii. E., 4 Calc., 425, 434' 

OWITEESHIP, PEESBMPTIOIC OE— 
Bound ABY , ^ . 9'W. B., 426 

See Boad, Owneeship op — 

I. Xi, B., 4 Cale.5 208 

^1, ^ — u — Ownership of tanks.— 

sion sufficient to bring suit. — In a suit to recover pos- 
session of the beds of tanks which, though gradually 
reclaimed and made fit for cultivation by defend- 
ants, were situate within plaintiff's mal estate, and 
had been measured and recorded in the zemindari 
chittahs as the khas khamar and unfit for cultiva- 
tion, — Held that plaintiffs being unable from the 
nature of the ground to show any direct acts of 
ownership, the presumption was that until the act 
of defendant dispossessing them they were sufficient- 
ly in possession to enable them to maintain their 
right of suit. Bupautoollah Chowdhey n. Shu* 
shed Shikhue Banebjeb" . . 14 W.. B.,' 57 

■ 2. EijjoymentoffTOitoHlreeS:,----' 

Disputed right to possession . — Where the question 
as to possession was doubtful, a Civil Court was held 
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OWHEESHIP, PEESTJMETIOM OS*.- 
Enjoyment of fruit .on tTeBB-^continued, 
to have coiiniuttcHl no error of law in presuming 
ownership from the fact of enjoyment of the fruits 
of trees growing on the disputed land. BoL?! Gobinb 
U ooBTO n. Batoo alias Kxsto CHXTNBBh Chuckeb- 
BUTW . . . . ; 22W.B.,4;05 

3, Unealtivated lands.— , 

sion, — Tif/e. —Lands which have never been occupied 
for cultivation, and which are of such a nature and 
description as that no one can he said to he in posses- 
sion, may be piesuxncd rightfully to helong to the 
parties with whom the title rests. MgoOHBE Eam 
IvIajhee tj. Bissambhub Box Geowbhby 

[2^W.B.5 410 

Bb0 Seotto Am V. Keeimooeissa 

[9 W. B., 124 

. Lbbbaheeb SiKan «?, Basheebooeissa 

[16W.B.,102 

4 ^ Act of ownersMp.— for 

possession^'-^Disputed possession . — In a suit for pos- 
session, where it was foiind not only that all the land 
in dispute was comprised within hoimdaries specified 
in documents admitted by both par-ties, but also that 
plaintiff had for a long time stored bamboos and 
wood on one portion and grazed his cattle on another, 
— Bield that these acts of ownership, taken in con- 
junction with the specification of boundaries, left no 
doubt that the lands concerned were the property of 
the plaintiff. Bam Nabaie Boy v. Nilmoyeb 
Aehibaeee , . . . 24 W. B.J 144 

5^ ^ — I -.. - - — Measurement and 

mapping hg Ameen. — ^Where an Ameen measured and 
mapped land, and altered his map on objection made, 
the proceedings, as being merely upon paper, and not 
interrupting the actual possession or occupation of 
the land, were held not to amount to an act of owner- 
ship by either of tbe parties concerned, or to affect the 
question of possession. Janokbe Nath Chowbhey 
13. Bbojbiidbo Goomab Boy Ghowehby 

[25 W. B., 65 

— Adjoining buildings. — 

Walls of adjoining Imildings on same foundation, 
— Where the external walls of two adjoining houses 
which now belong to different owners, but which at 
one time were the property of the same person, have 
been erected wholly or partly on the same foundation 
wall, and there is an entire • absence of evidence on 
either side as to the dates of the several purchases, or 
of the terms on wrhich they w^eremade, the presump- 
tion ■ is , that the line of clemarcation of the two pro- 
perties, is that indicated by the 'Superincumbent walls. 
Eadea Moeejc Boy e. CHE3srDBB Dass 

[2 0.Ii.B„877 


OWINEBSHIP, PEESTJMBTIOH OE.— ' 

Adjoining buildings— 

. . 7 . ^ — Diversion of Toad.^MigU 

of owners of land adjoining old road.-^ Fublicroad, 
—There is a presumption that a highway, oi* waste 
land adjoining thereto, belongs to the owners of the 
soil of the adjoining land. Nihae Chand Azmat 
AeiKhan • I. D. B., 7 AIL, S62 

3 . Eorest lands in Malabar, — 

Mindu laio, '^Property in the soil. — Might of 

In the district of Malabar and tbe tracts ad- 
ministered as part of it, there is no presumption 
that forest lands are the property of the Crown. Ac- 
cording to the Hindu law, a right to the possession of 
land is acquired by the first person who makes a 
beneficial use of the soil, the right of the Sovereign 
being to assess the occupier to revenue. Seceetaey 
OE State yob India v, Viea Bayan 

[I.D.B.,9Mad.,175 

9 , — - — Porest lands , — Acts of ownership 

^Propertg in the soil.’^ln a suit to recover forest land 
from Government, the plaintiff having proved that 
he and his ancestors had cut -wood, pastured cattle, and 
gathered forest produce in certain forests for fifty 
years, the lower Court held that such acts of enjoy- 
ment were only evidence of an easement and not of 
adverse possession. Seld that these acts, as they had 
been done under the belief aiid assertion that the 
said tracts formed portion of the zemindari, and that 
the plaintiff and his ancestors were owners of the 
said tracts; were evidence of adverse possession. In 
principle, an act done is one of ownership or evidence 
of an easement according as the person doing it asserts 
general owmership or a particular right in another 
property. The enjoyment of any right of ownership 
over the soil is primd facie proof of ownership of 
the soil. Where, therefore, the lower Court found 
such an enjoyment of a forest as proved title to the 
profits thereof, and such enjoyment was accompanied 
with an assertion of ownership of the soil , — Meld 
that the Court was bound to find a title to the soil 
established. Sivasebeamanaya r, Secbetaey oy 
State yob Inida • . I, D. B,, 9 Mad.^ 285 

0W3O1BSHIP, TBAHSPEB OP— 

8ee Conteact Act, s. 78. 

[I. D, R., 4 CalG., SOI 

See Cases endee V bndoe and Feeohaseb, 

owmnEsmp m the soiii. 

See Pensions Act, 1871, s. 3. 


